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v  AoRoir  ov  GnruuL  LirnB  or  QcLmmm^m.^ 
§MJUu9  tnd  fo^^ti^  tf  mmtlfliH,  niost  tnw&c  tiiftt  tlM 
aeiMiptod  and  credit  giy«i  on  iti  faith,  and  alio  thsl  tlie  gmnmkm  vi% 
witUn  a  reMonabln  tiiiM»  notified  that  the  credit  was  gifcn  and  that  ka 
ncald  be  looked  to  for  the  performance  of  hie  gnanuity. 

Komm  ov  Aoobrabgi  ov  Qvarasty  d  not  Onmr  to  the  goar- 
antor,  no  diligence  in  coerafaig  payment  from  the  principal  debtor,  or  In 
giving  notice  of  the  latter*!  Idlnre  to  paj»  can  make  the  gnaiantor  liablai 
Bat  if  dna  notice  of  the  acceptnoce  of  tiia  goannty  ia  giyen  to  tiia  goar- 
antor,  no  particolar  notioe  of  proceedingi  againat  the  prindpal  dahior 
need  bo  given  to  him  nntQ  he  ii  called  upon  for  pajment. 

Bbub  to  the  Hnhlanbiixg  oixoinL    Oofetumt.    The  opinion 
the 


Pkile^far  fheplaintiftl 

Mbrehead  and  Seed,  for  the  defendants. 

By  Oonrt,  M abhhatj*,  J.  This  action  of  ooranantifasfaioiigfat 
bry  Holmesy  Stoigeon  A  Oo.,  merchants  of  Philadelphia,  upon 
a  letter  of  gnaraniy ,  addxeBaed  b j  William  Eincheloe  to  Thomaa 
0.  Bookhill  A  Co.,  of  Philadelphia.  The  letter,  bearing  date 
September  18, 1841,  introduces  John  (yBxian,  of  the  firm  of 
Eincheloe  &  O'Bxian,  as  visiting  Philadelphia  for  the  purpose 
of  purchasing  goods,  and  proceeds  as  follows:  "  They  are  en- 
tirelj  sdTent,  and  doing  good  business.  I  will  guarantee  ai^ 
debts  of  theirs.  Anj  friendship  you  may  show  Mr.  03xian,  in 
Milling  him  goods,  or  introducing  him  to  merchants  in  your  ciljy» 
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will  be  thanUnlly  leoeiTed  by  him,  and  I  will  be  responsible  for 
anj  contxaots  growing  out  of  such  introduction.  I  expect  to  be 
in  your  oily  next  spring."  The  writer  then  expresses  his  regret 
that  his  son  William  (the  same  who  was  a  member  of  the  firm  of 
Eincheloe  &  CBrian)  had  failed  in  some  contract  with  T.  C. 
BookhiU  &  Co.y  and  says:  **  I  will  give  good  cash  notes,  due 
Christmas  next,  with  a  discount  of  five  per  cent.,  for  what  he 
owea  you,  and  for  all  he  owes  in  Philadelphia.  No  man  will 
ever  lose  by  any  of  my  sons  whilst  I  am  able  to  sustain  them.  I 
know  their  intentions  are  pure,"  etc. 

The  defendant  filed  a  demurrer  to  the  declaration,  and  at  the 
same  time,  five  pleas;  the  third  and  fifth  of  these  denying  that 
(yBxian  was  introduced  to  the  plaintiflEs  by  T.  C.  Bockhill  & 
Co.,  were  adjudged  bad  on  demurrer;  and  upon  the  other  three, 
denying  that  the  plaintifftt  sold  goods,  etc.,  on  the  faith  of  the 
gnaxaniy,  or  that  they  relied  on  it,  etc. ;  and  also  denying  that 
the  debt  had  been  demanded  of  the  defendant,  issues  were 
formed  and  found  for  the  plaintifftt.  The  demurrers  to  the  dec- 
laration, and  the  two  pleas  (third  and  fifth),  present  all  the  ques- 
tions which  need  be  considered  by  this  court.  The  letter  of  the 
defendant  was  obviously  intended  as  a  guaranty,  not  only  to 
Bockhill  &  Co.,  to  whom  it  was  addressed,  but  to  any  other 
merchants  of  Philadelphia,  who  on  the  faith  of  it  should  seU 
goods  to  CBrian  at  that  time,  and  for  the  firm  of  Eincheloe  ft 
<yBrian.  Nor  was  it  necessary,  in  order  to  entitle  them  to  the 
benefit  of  the  guaranty,  that  CBrian  should  be  actually  intro- 
duced to  them  by  Bockhill  &  Co.  It  was  sufficient,  if  upon  his 
reference,  the  letter  was  shown  to  them,  or  a  copy  famished  by 
Bockhill  &  Co.,  or  by  their  authority.  The  pleas  third  and 
fifth,  denying  an  introduction  by  BooUiill  &  Co.,  were  therefore 
properly  adjudged  bad. 

But  tiie  question  might  have  been  made  on  the  demurrer  to 
these  pleas,  and  it  arises  directly  on  the  demurrer  to  the  decla- 
ration, whether  upon  the  facts  &erein  stated,  the  plaintiflfs  have 
shown  themsdves  entitled  to  sue  upon  the  guaranty.  This  ques- 
tion has  been  argued  with  reference  to  two  objections  made  to 
the  declaration.  The  first  is,  that  it  nowhere  avers  that  the  de- 
fendant was  notified  of  the  acceptance  of  his  guaranty  by  the 
plaintiflh,  or  of  their  having  acted  on  it  by  selling  goods  on  the 
faith  of  it,  or  of  the  amount  of  goods  sold,  and  the  credit  given. 
The  second  is,  that  there  is  no  sufficient  averment  of  due  dili- 
gence in  demanding  or  coerolng  payment  from  the  primary 
debtors,  or  of  notice  of  their  failure  to  pay.    It  is  contended  on 
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{he  part  of  the  plaintiffs,  that  this  is  an  absolnte  and  onoon- 
ditional  gaaianly;  that  the  mere  fact  of  the  plaantiffii  having 
sold  the  goods  on  the  faith  of  it,  is  an  aooeptance,  and  binds 
the  guarantor  without  farther  act  or  notice  on  their  part;  that 
thej  were  not  bound  to  anj  particular  diligence  against  the  pri- 
maiy  debtor,  but  only  to  a  reasonable  effort  to  make  the  debt; 
ttiat  this  is  shown  bgr  their  ineflbotoal  suit,  brought  against  the 
purohsBMrs  of  the  goods;  and  that  the  aTerment,  that  before 
the  present  suit  was  brought,  the  defendant  had  due  notice  of 
the  fuhne  of  the  principal  debtors  to  pay,  and  the  debt  was  de- 
manded of  him,  is  sufficient. 

By  the  natore  of  this  action,  and  the  terms  of  the  declaation» 
the  guaranty  of  the  defendant,  though  contained  in  a  letter  to 
Boekhill  ft  Oo.,  and  not  addressed  particularly  to  the  plaintifh,. 
is  treated  as  a  contract  with  them.  When  did  the  guaranty, 
which  was  originally  a  mere  oflior  mad6  to  the  merchants  of  Phil-  \ 
adelphia  generally,  or  at  least  to  such  as  should  be  applied  to  ^ 
for  credit  by  (yBrian  on  the  faith  of  its  promise,  become  a  con- 
tract between  the  plaintifls  and  the  defendant?  Must  not  that 
mutual  assent  of  the  parties,  which  is  necessary  to  constitute  an 
agreement  or  contract  between  them,  be  evidenced  by  some  ex- 
ternal act,  or  at  least  by  some  fact  tending  to  show  the  assent? 
Must  not  this  fact  be  of  such  a  nature  as  to  convey  to  each  a 
knowledge  of  the  assent  of  the  other?  And  is  the  mere  &ct  of 
selling  goods  in  a  distant  city  to  a  person  having  a  letter  of 
guaranty,  which  may  or  may  not  have  been  shown  orrelied  on,a 
fact  of  this  nature?  Or  rather  may  it  be  asked,  is  the  fact  that 
the  party  has  given  toanother  a  general  letter  of  guaranty,  which 
may  be  acted  on,  sufficient  evidence  to  him  that  it  has  been  acted 
on  by  any  particular  person  ?  It  is  true ,  the  assent  of  the  grantor 
is  sufficiently  evidenced  by  his  letter  offering  to  guarantee  any 
debt  which  the  bearer  may  contract,  etc.,  and  he  can  not  retract 
his  offer  after  it  has  been  properly  acted  on.  If  he  says  he  will 
guarantee  the  payment  of  a  particular  subsisting  debt,  and  his 
letter  is  addressed  to  the  creditor,  and  retained  by  him,  the  bare 
omission  to  reject  the  offer  might  be  sufficient  evidence  of  its 
acceptance.  But  in  the  case  of  an  offer  to  guarantee  futore  trans- 
actions wholly  undefined  in  extent,  with  persons  not  named  and 
not  knovm,  and  which  may  or  may  not  take  place,  it  seems  to  be 
required  by  the  essential  natore  of  a  contract,  that  the  guaran- 
tor should  be  informed  of  the  fact  that  his  guaranty  has  been 
accepted  and  acted  on,  and  by  whom,  and  that  this  information 
should  be  communicated  to  him  at  once,  or  at  least  that  the 
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ptriy  Moepting  ihe  goamntyand  intending  to  xely  on  it,  diould 
at  onoe  take  the  proper  eteps  for  eommnnioating  it  As  it 
■honld  not  remain  optional  mtfa  him  for  any  indefinite  period, 
ufaetber  or  not  there  ia  a  oontraot  between  him  and  the  gnarnn- 
tor;  8o,  not  only  should  the  qneetion  of  his  aooeptuioe  of  the 
goaianly  and  assent  to  the  contnot,  be  at  onoe  decided  in  his 
own  mind,  bnt  his  deoiBion  should  be  at  once  nneqniTOcally 
manifested  to  the  parfy,  whom  he  intends  to  hold  bound,  and 
for  whose  benefit  alone  an  instantaneous  decision  is  required. 

But  it  is,  in  a  practical  point  of  view,  iiriTnatftrial  whether  we 
say  that  no  contract  arises,  unless  the  parly  intending  to  rely  on 
the  guaranty  gi^es  notice  of  that  intention,  or  that  the  guarantor 
can  not  be  held  responsible,  unless  he  has  had  due  notice  of  the 
acceptance  of  his  guaranty.  It  is  immaterial  whether  the  no- 
tice be  essential  as  a  prerequisite  to  the  existence  of  the  con- 
tract, or  whether  it  is  essential  to  its  availabiliiy  and  enforce- 
ment. The  object  or  end  of  the  requisition  in  either  case,  is 
that  the  guarantor  may  know  tiiat  he  is  bound,  and  to  whom,  in 
order  that  he  may  be  enabled  to  take  such  measures  for  his  own 
safety,  as  circumstances  may  require.  It  can  not  be  presumed 
that  the  maker  of  a  general  guaranty,  referring  to  future  and  in- 
definite transactions,  intends  either  to  dispense  with  a  timely 
knowledge  of  the  existence  and  extent  of  such  liabilities  as  he 
is  willing  to  incur  under  the  guaranty,  or  to  impose  upon  him- 
self the  burden  of  inquiry  to  ascertain  what  merchant  in  a  lazge 
city  may  have  acted  upon  it.  From  the  nature  of  the  thing  to 
be  notified,  which  is  the  act  or  intention  of  one  of  the  parties, 
the  duty  of  giving  notice  seems  appropriately  to  devolve  on 
him.  As  in  other  cases,  the  notice  should  be  given  at  once;  that 
is  in  reasonable  time,  with  a  view  to  the  accomplishment  of  the 
purpose  of  which  it  is  required,  and  if  given  after  the  transao- 
tion  based  upon  the  guaranty  has  actually  occurred,  the  notice 
should  communicate  the  nature  and  extent  of  the  transaction. 
All  this  seems  to  be  required  by  that  good  faith  and  precision 
and  promptness  which  chaiactmze  the  principles  and  usages  of 
the  law  merchant.  And  so  far  at  least  as  regards  the  necessity 
of  reasonable  notice  of  the  acceptance  of  the  guaranty,  the  rule 
above  stated  is,  as  we  think,  fully  sustained  by  authority. 

In  the  case  of  Adams  v.  Jonea,  12  Pet.  213,  Judge  Story,  after 
stating  the  question  to  be,  "  whether  upon  a  letter  of  guaranty, 
addressed  to  a  particular  person  or  persons  generally,  for  a 
future  credit  to  be  given  to  the  party  in  whose  &vor  the  guar- 
anty IB  drawn,  notice  is  necessary  to  be  given  to  the  guarantor, 
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that  the  person  giTing  ihe  credit  has  accepted  or  acted  on  the 
gnaiantj,  and  giyen  the  credit  on  the  faith  of  it/'  goes  on  to 
saj: ''  We  are  all  of  opinion  that  it  is  necessary,  and  that  this 
is  not  now  an  open  question  in  this  court,  after  the  decisions 
which  have  been  made,  in  Ru88el  ▼.  Clark^  7  Granch,  69;  Edr 
numdsUm  ▼.  Drake,  5  Pet.  624;  Douglass  v.  Beynolds,  7  Id.  118; 
Lee  T.  Dick,  10  Id.  482;  and  again  recognized  at  the  present 
term,  in  the  case  of  Beynolds  v.  Douglass,  12  Id.  497."  And 
after  demonstrating  the  entire  reasonableness  of  the  rule,  he 
eays:  ''If,  therefore,  ihe  question  were  entirely  new,  we  should 
not  be  disposed  to  hold  a  different  doctrine,  and  we  think  the 
English  dedsionsare  in  entire  conformity  with  our  own." 

Upon  referring  to  the  cases  aboTC  dted,  it  will  be  found  that 
while  the  letter  of  guaranty  is  in  none  of  them  more  indefinite 
and  comprehensiye  than  in  this  case,  it  is  in  several  instances 
decidedly  less  so.  And  yet  in  each  of  them  the  same  doctrine 
of  the  necessity  of  giving  notice  of  ihe  acceptance  of  the  guar- 
anty, etc,  is  in&Ilibly  maintained.  In  Douglass  v.  Beynolds,  7 
Pet.  125,  it  is  decided  that  the  notice  must  be  given  in  a  reason- 
able time  after  acceptance  of  the  guaranty,  and  in  other  cases 
the  expression  is  due  notice.  But  without  any  such  express 
qualification  of  the  rule,  the  requisition  of  notice  implies  that 
it  shall  be  given  in  a  reasonable  time  after  the  fact,  so  as  to 
make  it  available  to  the  party  for  the  purposes  for  which  it  is 
required  to  be  given.  In  Chit,  on  Con.  500,  note  1,  reference 
is  made  to  many  American  cases,  in  which  the  doctrine  laid  down 
by  the  supreme  court  of  the  United  States,  with  respect  to  no- 
tice of  the  acceptance  of  a  guaranty  of  a  future  and  uncertain 
transaction  is  maintained.  And  we  have  seen  no  opposing  au- 
thority which  brings  the  doctrine  into  serious  question.  There 
is  nothing  in  the  terms  of  guaranty  in  this  case,  to  take  it  out 
of  the  letter  or  principle  of  the  rule.  It  relates  to  future  and 
indefinite  transactions  with  uncertain  and  unknown  persons. 
Whether  any  such  transactions  would  be  made,  and  whether,  if 
made,  it  would  be  on  the  faith  of  the  proposed  guaranty,  and 
to  what  extent,  and  by  whom  made,  are  matters  of  which  the 
guarantor  must,  in  the  nature  of  things,  be  in  the  first  instance 
entirely  ignorant.  The  principle  of  the  rule  requires,  that  he 
shall  have  notice,  in  order  tUat  he  may  protect  his  own  interest. 
The  ei^ression  in  the  letter,  declaring  that  no  one  shall  lose  by 
any  of  the  writer's  sons  while  he  is  able  to  sustain  them,  is  no 
part  of  the  guaranty,  and  does  not  change  its  nature  and  ex- 
tent.    It  is  rather  an  expression  of  sentiment  than  of  obliga- 
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(ion.  It  is  not  as  the  declaration  denominates  it,  a  covenant. 
And  if  it  were,  it  would  be  limited  bj  the  zeference  to  the 
ability  of  the  covenantor,  with  regard  to  which  there  is  no  aver- 
ment. 

The  declaxation  then  is,  in  our  opinion,  fatally  defective,  in 
not  averring  notice  ihat  the  guaranty  was  accepted,  and  credit 
given  on  the  faith  of  it.  The  only  notice  averred  is,  of  the  total 
failure  of  Eincheloe  A  CBrian  to  pay  the  debt  But  as  the 
declaration  states  the  suit  against  Eindieloe  &  O'Brian,  and  the 
effort  to  make  the  judgment  by  executions,  on  which  only  a 
part  was  realized,  and  no  other  property  was  found,  this  aver* 
ment  is  understood  to  refer  to  the  failure  of  the  remedy  against 
the  principals.  And  even  if  it  be  understood  as  implying  a 
notice  then  given  of  the  acceptance  of  the  guaranty,  the  notice 
would  have  been  too  late.  Nor  indeed  would  it  have  been 
timely  or  seasonable,  or  due  notice,  if  given  only  when  the  credit 
of  six  months  allowed  to  Eincheloe  A  O'Brian  had  expired. 
As  plainly  implied  in  the  opinion  delivered  by  Judge  Story,  in 
Adama  v.  Jcnea,  12  Pet.  213,  the  notice  should  have  been  such 
as  would  have  enabled  him  "  to  avail  himself  of  the  appropriate 
means  in  law  or  equity  to  compel  the  other  parties  to  dischaige 
him  from  future  responsibility.''  And  although  the  same  strict- 
ness may  not  be  required  as  in  giving  notice  of  a  protest,  still 
the  notice  must  be  reasonable  with  reference  to  the  tune  of  the 
acceptance  and  the  extent  of  credit,  and  the  purposes  of  the 
notice.  We  know  of  no  rule  but  that  it  shall  be  given  in  con- 
venient time  after  the  acceptance,  or  at  least  after  the  tcansao- 
tion  under  the  guaranty. 

Upon  the  second  objection  we  need  only  remark,  ihat  with- 
out due  notice  of  the  acceptance  of  the  guaranty,  no  diligence 
in  coercing  the  debt  from  the  principal  debtors,  or  in  giving 
notice  of  their  failure  to  pay,  could  make  the  guarantor  liable. 
But  as  due  notice  of  the  acceptance  of  the  guaranty  would  have 
sufficed  to  put  the  guarantor  on  his  guard,  we  are  not  pre- 
pared to  decide  that  in  case  of  such  a  guaranty  as  the  present, 
the  creditors  after  giving  such  notice,  would  be  bound  to  use 
greater  diligence  in  demanding  or  coercing  payment  from  the 
principals,  than  a  man  of  ordinazy  prudence  would  use  in  his 
own  case,  that  they  were  bound  to  give  to  the  guarantor  any 
particular  notice  of  their  proceedings  in  this  respect,  until  they 
called  upon  him  for  payment.  If  the  plaintifftt  had  taken  a  bill 
of  exchange,  drawn  by  Eincheloe  &  (XBrian,  for  the  price  of 
the  goods,  they  would  probably  have  been  bound  to  use  that 
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degree  of  dfligenoe  in  its  presentatioii  whidi  is  prescribed  bj 
the  meroantild  law.  But  having  taken  a  oonunon  piomissoxy 
note,  the  same  role  does  not  apply.  And  we  can  not  say  that 
there  has  been  any  want  of  diligence  against  the  principal  debt- 
on  by  which  the  gnaxantor,  if  ever  bonnd,  has  been  discharged. 
If  it  appeared  that  anything  was  lost  by  the  failnxe  to  soe  from 
March  until  September,  1842,  the  case  might  possibly  be  differ- 
ent. But  no  question  arises  as  to  that.  But  for  the  defect  in 
the  declaration  above  noticed,  the  demurrer  should  have  been 
sustained. 

Tnieref  ore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to  the  dedazation,  and 
for  further  proceedings.  

OVABABTOR  IB  BHTIXLBD  TO  NOTIOS  OV  AOOBFTAiroB  Of  HD   QxtAMAJtm 

Oak$  ▼.  WeOer^  37  AblDoc.  588;  Jtapdye  ▼.  JBoOey,  8  Id.  109.  The  prinel- 
pal  eaae  is  eited  in  the  following  oases,  to  the  pomt  that  in  the  case  of  a  gen- 
end  guaranty  referring  to  fature  and  indefinite  truniiaotions,  the  goarantor 
is  entitled  tonotioe  of  theaooeptanoe  of  his  goaranty,  and  unless  snoh  notioe 
Is  given,  the  goarantor  will  not  be  bonnd:  Bett  ▼.  KtBoTf  18  B.  Man.  384| 
Ltnp$  Y.  BeekwUk,  14  Id.  154;  Sttadman  ▼.  6te*rie,  4  Meto.  (Ky.)  157| 
ifilroy  ▼.  QiMMo,  69  Ind.  412. 

Nones  TO  QuABAMTOB,  WBXN  VvsuoatULKSi  See  Cooper  t.  Pago^  41  Am. 
Deo,  871,  note  878;  Bh^lM  ▼.  Haiey,  88Id.  807,  note  806;  WooOey  ▼.  Ar- 
goaml,  14  Id.  410;  AOm  ▼.  mgktmert,  11  Id.  288;  QMo  t.  Oamim,  Id.  600, 
note  708. 

WkKU  QVABASTr  D  COMTINITINO,  OA  WHBKi  It  RSLATn  TO  FUTUBa 

Ta4itaAimowa»  demand  most  be  made  opon  the  prinoipal  debtor,  and  nofeloe 
glren  to  the  goanator  of  the  failure  of  the  latter  to  pay,  in  oidsr  to  make 
tiiegoanuitor liable:  Jbrnev.  Xertgfaa.  87  Am.  Dee.  760,  note  778t  Boad^. 
Cyn^  22  Id.  184. 
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(7  B.  ltonoiB»8tJ 

Qqmimr  Law  Ruui  loa  Assxssino  Damaoss  iob  Injubisb  Oaoud)  to 
Ymbu  by  ooHision,  is,  that  where  both  vessels  are  at  fault  neither  oan 
veoover.  And  this  is  the  rule  that  must  be  appUed  in  oase  of  a  ooUisioii 
bsiwestt  two  steamboats  on  tiie  Ohio  river,  even  thouj^  the  suit  be 
brought  in  the  ohanoery  court 

TBB  JUDIOIABT  OF  EjUTTUOKT  HAVS  NO  POWSB  TO  AdOVV  ICaSOni  COOB  of 

BoTOpe,  in  determining  the  liability  of  owners  of  vesssls  for  injuries  done 
by  eolliiions  on  the  western  watem 

Afpsal  from  the  Louisville  dhaneeij  oooiL    The  opinion 
states  the  oase. 

Pir&e  and  Dunoon^  iox  the  appellants. 
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Loughborauyhy  for  the  appelleeB. 

By  Oomi,  Ewnro,  0.  J.  The  owners  of  the  steamboat  Bob 
Letoher  filed  their  bill  in  the  Louisville  chancery  conrt,  to  at- 
tach the  steamboat  Hard  Times,  to  answer  damages  sustained 
by  the  former  boat,  on  a  charge  that  she  had  been  run  into  and 
sunk  on  the  Ohio  river  on  her  downward  trip  from  Frankfort  to 
LouidyiUe,  by  the  Hard  Times,  in  her  ascending  coarse  on  the 
river.  A  jniy  was  sommoned  and  sworn  to  inquire  into  and  de- 
termine upon  the  facts  submitted  to  them,  and  the  chancellor 
gave  the  following  instructions  to  them:  1.  If  they  beUeve  that 
the  steamer  Bob  Letoher  was  owned  by  the  complainants,  and 
the  steamer  Hard  Times  was  run  into  her,  and  the  Letcher  sunk 
thereby,  through  the  willful  misconduct,  bad  management,  want 
of  proper  skill,  or  carelessness  of  the  officers  of  the  Hard  Times, 
without  any  similar  misconduct,  immediately  conducing  to  the 
collision,  on  the  part  of  the  officers  of  the  Letcher,  the  jury 
ought  to  find  for  the  complainants  the  amount  of  damages  they 
have  sustained  from  the  Binking  of  their  boat;  2.  They  have  a 
light  to  believe  from  the  evidence  that  the  collision  between  the 
two  boats  did  not  proceed  from  mere  accident,  but  that  one  or 
both  were  in  fault,  and  if  they  believe  from  the  evidence,  that 
the  proximate  cause  of  the  collision  was  brought  about  by  the 
mutual  fault  of  the  officers  of  both  boats,  and  that  by  such 
united  fault,  the  boats  were  so  placed  that  collision  could  not 
have  been  avoided  by  the  exercise  of  ordinary  vigilance  and 
skiU,  on  the  part  of  either,  then  they  should  apportion  the  loss 
between  the  owners  of  the  two  boats,  by  finding  for  the  phuntiffa 
one  half  of  the  damages  they  have  sustained  by  the  sinking  of 
the  Letcher.*'  The  jury  found  a  verdict  for  one  half  of  the 
value  of  the  boat  Bob  Letcher,  and  a  new  trial  being  asked  by 
the  owner  of  the  Hard  Times,  and  overruled  by  the  chancellor, 
and  decree  rendered,  he  has  brought  the  case  to  this  court  for 
revision. 

The  instructions  by  the  court  to  the  jury,  involve  the  only 
legal  questions  to  be  decided  by  this  court.  So  much  of  the 
first  clause  of  the  second  instruction,  as  informs  the  jury  that 
they  have  a  right  to  beiieve  that  the  collision  between  the  two 
boats  did  not  proceed  from  mere  accident,  but  that  one  or  both 
were  in  fault,  was  justified  by  the  proof  now  in  the  record,  and  the 
chancellor  did  not  err  in  refusing  to  give  the  instruction  to  the 
jury  asked  by  the  defendant's  counsel,  that  they  should  find  for 
the  defendant  if  they  believed  that  the  collision  was  accidental, 
as  the  proof  did  not  authorize  the  conclusion  that  it  occurred 
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**hyvi8  nujjfor,  or  physioal  oansoB  exchmrelj,  and  mfiumt  any 
neig^igence  or  fault,*'  on  the  part  of  either  of  the  boats.  But  "WO 
are  satisfied  that  the  chancellor  did  err  in  instructing  the  juxy 
that  theyshonld  apportion  the  damages  equally  between  the 
ownevB  of  the  two  boats,  in  case  they  should  belieye  that  both 
were  in  fiiiiilt.  We  are  aware  that  this  is  the  role  in  the  admi- 
nlty  ooteHs  of  England,  which  are  goTcmed  by  the  d^il  law,  in 
eases  of  a  conflict  between  ships,  sailing  on  the  ocean.  It  is  also 
the  role  by  the  ordinances  of  many  of  the  kingdoms  of  conti- 
nental ZSnrope.  And  in  others,  in  snch  cases,  the  damages  are 
apportioned  according  to  the  degree  of  fault. 

Bnt  neither  of  these  rules  are  adopted  by  the  common  law 
courts  of  England;  but  on  the  contrary,  if  the  conflict  and  in* 
jury  iras  purely  accidental  and  unavoidable,  or  if  the  officers  of 
both  ▼ooDcls  were  in  &ult,  neither  can  recoTcr.  And  the  com- 
mon law  rule  is  the  rule  by  which  this  court  and  the  courts  of 
Ksntool^  are  to  be  governed.  In  the  case  of  Handaysyde  el  aL 
T.  IfiZson,  8  Gar.  ft  P.  528;  S.  0.,  14  Eng.  Com.  L.  698,  Best, 
0.  J.,  of  king's  bench,  says:  "The  material  question  in  this 
ease,  is  not  which  of  the  yessels  first  struck  the  other,  bnt  whose 
negligence  it  was  by  which  the  injury  was  caused.  If  it  was 
the  result  of  accident,  owing  to  the  darkness  of  the  night,  the 
plsintiflh  must  look  to  their  underwriters,  and  can  not  recoTer 
in  this  action.  So,  also,  if  both  parties  were  in  the  wrong,  ths 
plaiTitiflH  must  fail  in  this  action.*'  In  the  case  ef  lAiaford  t* 
Large^  6  Gar.  ft  P.  421;  S.  0.,  24  Eng.  Com.  L.  892,  for  an  in-^ 
jury  charged  to  be  done,  in  upsetting  the  plaintiff's  wherry 
or  small  boat  on  the  riyer  Thames,  by  the  steamer  Albion^ 
Denman,  0.  J*,  said:  ''You  must  be  satisfied  ihat  the  Al- 
bion was  going  at  too  great  speed  and  thereby  occasioned 
the  swell,  and  you  will  have  to  say  whether  it  was  ihat  swell 
akme,  which  occasioned  the  injury,  or  whether  it  is  doubtful 
that  such  was  the  case,  for  that  will  be  enough  to  prerent  the 
plaintiff's  recorering.  If  you  are  satisfied  ihat  the  defendant's 
'vessel  occasioned  the  injury,  by  its  improper  speed,  and  that 
the  plaintiff  was  not  in  fiwdt  and  did  not  contribute  to  his  mis- 
fortune by  his  improper  management  of  his  boat,  then  yon  wiU 
find  for  the  plaintiff  and  giye  him  such  damages  as  you  consider 
him  entitled  to."  In  the  case  of  Pluckwea  ▼.  WUnn^  Id.  268» 
which  was  the  case  of  a  confiict  between  a  chaise  and  a  carriage^ 
and  injury  to  the  former,  Justice  Anderson  **  left  it  to  the  jury 
to  say  whether  the  injury  to  the  plaintiff 's  chaise  was  occasioned 
by  negligence  on  the  part  of  the  defendant's  senrant,  without 
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any  negligence  on  the  pari  of  the  plaintiff  himself;  for  if  the 
plaintiff's  nogligenoe  in  any  way  oonoorred  in  producing  the  in- 
jury, the  defendant  would  be  entitled  to  the  Terdict/' 

And  in  the  case  of  Woif  t.  Beard,  84  Eng.  Com.  L.  486,  which 
was  an  action  for  the  n^ligent  driving  of  a  cabriolet  by  the  de- 
fendant's servant,  by  which  the  plaintiff  was  run  over  in  the 
street,  and  injured,  Coleridge,  J.,  in  summing  up,  said:  *'Ii 
the  plaintiff  has  contributed  to  the  accident  by  her  own  neg- 
lect, she  can  not  recover."  The  same  rule  is  adopted  in  the 
oourts  of  Westminster,  as  appears  by  these  authorities,  in  the 
case  of  a  conflict  between  sea  yessek  and  land  carriages.  The 
American  courts,  which  are  governed  by  the  common  law, 
adopt  the  same  rule  as  to  the  plaintiff's  right  to  recover.  In  the 
ease  of  Lane  v.  Crombie,  12  Pick.  177,  which  was  an  action 
on  the  case  to  recover  damages  for  alleged  n^ligence  in  the  de- 
fendant's servant,  in  driving  a  four-horse  sleigh,  by  which  the 
plaintiff  was  run  over,  the  court  say,  **  We  consider  the  rule  now 
well  settled,  that  to  enable  the  plaintiff  to  recover,  he  must  not 
only  show  some  negligence  and  misconduct  on  the  part  of  the 
defendant,  but  ordinazy  care  and  diligence  on  his  own  part,"  and 
cites  Butterfidd  v.  Fbrrester,  11  East,  61;  Harlow  v.  EumisUm, 
6  Cow.  191;  and  Smith  v.  Smith,  2  Pick.  621  [18  Am.  Dec.  464]. 
And  the  same  rule  is  adopted  and  settled  as  the  common  law 
rule  in  Pennsylvania,  in  Simpson  v.  Hand,  6  Whart.  821  [86 
Am.  Dec.  231].  And  Chancellor  Kent,  in  the  fifth  edition  of 
his  commentaries,  published  in  1844,  p.  281,  changes  his  former 
text,  and  after  laying  down  the  rule  adopted  by  the  marine  law, 
and  foreign  ordinances  and  jurists,  as  to  the  apportionment  of 
the  damages,  where  there  is  fault  on  both  sides,  he  remarks: 
**  But  according  to  the  English  and  American  rule,  in  the  courts 
of  common  law,  if  there  be  &ult  or  want  of  care  on  both  sides, 
or  without  fault  on  either  side,  neither  pariy  can  sue  the  other;" 
and  he  cites  the  following  authorities:  Vanderplank  v.  Miller,  1 
Moo.  &  M.  169;  Vennall  v.  Oamer,  1  Cromp.  &  M.  '21;  Simpson 
T.  Hand,  6  Whart.  821  [86  Am.  Dec.  281];  Stoiy,  J.,  in  the 
case  of  The  Paragon,  2  Ph.  Ins.  188;  Peters  t.  Warren  Ins. 
Co.,  8  Sumn.  889;  Ab.  Sh.  by  Stoiy,  ed.  of  1829,  p.  854. 

If  it  be  conceded,  as  insisted  on  by  the  counsel  for  the  ap- 
pellees, that  the  rule  adopted  by  the  civil  law  and  marine  codes 
of  Europe,  is  more  equitable  and  just,  and  better  calculated  to 
preyent  the  sacrifice  of  human  life  and  property,  by  the  conflict 
between  steamers,  so  frequently  occurring  on  our  western 
waters,  than  the  rule  adopted  by  the  common  law,  it  is  not  the 
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proTinoe  of  fhis  court  to  adopt  the  f onner,  or  ohange  the  latter, 
bat  the  province  of  another  department  of  the  gOTemment. 
Nor  do  we  think  that  the  &ot  iliat  the  trial  of  the  question  was 
faronght  under  the  cognizance  of  the  LonisYiUe  chancery  court, 
can  authorize  that  tribunal  to  adopt  anj  other  than  the  common 
law  role  in  the  trial  of  the  case.  Oognizance  was  gi^en  to  thai 
trtbnnal,  by  the  statute,  for  the  object  and  purpose  only,  of 
facilitating  the  remedy,  by  attaching  and  securing  the  boat,  so 
that  it  might  be  subjected  to  the  payment  of  the  damages,  iliat 
the  plaintiffs  might  have  a  right  to  recover.  But  the  statute 
did  not  attempt  to  alter  or  change  the  rules  of  law  by  which 
their  right  was  to  be  ascertained  and  determined,  nor  to  pre- 
scribe to  the  chancellor  any  other  rule  of  adjudication,  upon 
the  question  of  the  plaintiffs  right,  than  those  given  to  the 
eommon  law  judge 

The  decree  of  the  chancellor  is  therefore  reversed,  and  cause 
remanded,  that  the  verdict  of  the  jury  may  be  set  aside,  and  a 
new  trial  granted. 

LlABIUTT  OF  y BSBU  ASD  THUB  OWSEBS  FOB  IkJUBUS  GaTTBBD  BY  GOX^ 

usioir. — ^The  roles  applied  hj  oonria  of  admiralty  in  detennimng  the  lialnl* 
itj  of  Tenels  in  oaee  of  colllBion  were  thuB  stated  by  Lord  Stowell,  in  deliv* 
ering  jadgment  in  the  case  of  Th$  WoodropSinu,  2  Dods.  Adm.  85:  **  Thera 
sre  four  possibilities  under  which  an  accident  of  this  sort  may  occor.  In  tha 
first  plaoe^  it  may  happen  without  blame  being  impntable  to  either  party;  as 
where  the  loss  is  ooossioned  by  a  stonn,  or  any  other  via  tnc^or.  In  that  case 
the  misfortane  mnst  be  home  by  the  party  on  whom  it  happens  to  light;  the 
other  not  being  responsible  to  him  in  any  degree.  Secondly,  a  misfortune  ol 
this  kind  may  arise  where  both  parties  are  to  blame;  where  there  has  been  a 
want  of  dne  diligence  or  of  skill  on  both  sides.  In  such  a  case  the  rule  of  law 
is,  thai  the  loss  mnst  be  apportioned  between  them,  as  haTing  been  occasioned 
hy  the  faolt  of  both  of  them.  Thirdly,  it  may  happen  by  the  misconduct  ol 
the  suffering  party  only;  snd  then  the  rale  is,  that  the  sufferer  must  besr  his 
own  burden.  Lsstly,  it  may  have  been  the  fault  of  the  ship  which  rsn  the 
other  down;  and  in  this  case  the  injured  party  would  be  entitled  to  an  entire 
eompensation  from  the  other."  And  Mr.  Justice  Swayne,  in  delivering  the 
opinion  of  the  supreme  court  of  the  United  States  in  the  case  of  The  Okuxi, 
102  U.  8.  200,  203,  said:  ''Where  the  fault  is  wholly  on  one  side  the  party  in 
isnlt  must  bear  his  own  loss  and  compensate  the  other  party,  if  such  party 
have  sustained  damage.  If  neither  be  in  fault,  neither  is  entitled  tp  compen- 
sation from  the  other.  If  both  are  in  fault,  the  damages  will  be  diyided." 
These  rules  are  unif onnly  applied  in  courts  of  admiralty,  both  English  and 
American:  Lees' Laws  of  Brit.  Sh.  247;  Ab.  Sh.  230;  1  Pars.  Sh.  and  Adm.  626; 
1  Pars.  Mar.  Law,  187;  8  Kent's  Com.  231;  StoMaek  ▼.  JRae^  14  How.  (U.  B.) 
632;  Stwrgia  ▼.  Baper,  24  Id.  110,  126;  Union  8.  8.  Co.  ▼.  N.  T,  A  Va.  S.  8. 
Co.,  Id.  807;  The  Mondng  Light,  2  WalL  660;  The  Moaoey,  Ab.  Adm.  73; 
FoBhion  ▼.  Wards,  6  McLean,  162;  Beeves  ▼.  The  Skip  OonstiMion^Qil^  679; 
TheLoehttbo^SW.  Rob.  3ia 

iHiyxKABLB  AoamxMT  OB  Inbobotablb  Fault,— W^en  a  collision  happens 
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liy  ineviteUa  aoeident,  withoot  iaalt  or  blame  on  either  side,  or  when  it  ii 
Impoeiible  to  aaoertain  with  uay  reasonable  certainty  by  whoee  fault  it  oo- 
corred,  the  miafortnne  must  be  borne  by  the  party  on  whom  it  happens  to 
light,  and  if  both  voasols  are  injured  each  mnst  bear  its  own  loss.  This  is  the 
rule  of  the  civil  law,  of  the  common  law,  and  of  the  maritime  law  of  the  con- 
tinent of  Europe,  of  England,  and  of  the  United  States:  The  Afarpeala,  L.  &.» 
4 P.  C.  App.  Gas.  212;  SUaUbaek  ▼.  Bae,  14  How.  (U.  S.)  632;  8turgi$  v.  B<nfer, 
24  Id.  110,  125;  The  Olanta,  23  Wall.  11;  Dugf^  t.  Waiatm^  15  Ark.  118; 
Myen  ▼.  Perry^  1  La.  Ann.  872;  Retioe$  ▼.  The  CmBtUvium^  Oilp.  579;  The 
JbsMm,  1  Newb.  8;  BameU  v.  WiUkamon,  4  McLean,  589^  598;  Jerome  ▼. 
FtoaUng  Dock,  3  Hughes,  508;  Lueaa  v,  Bteomboat  Swamn^  6  McLean,  282; 
Fathkm  t.  Warde^  Id.  152;  The  Moxey,  Ab.  Adm.  73;  8  Kent's  Com.  231. 
An  inevitable  aoddent  is  an  ooonirenoe  which  the  party  charged  with  the  od* 
Usion  could  not  possibly  have  prevented  by  the  exercise  of  ordinary  care,  cau- 
tion, and  maritime  skill:  The  WUliam  Lindeay,  L.  E. ,  5  P.  C.  App.  Cas.  338; 
The  MoMpeekt,  Id.,  4  P.  a  App.  Gas.  212;  The  VirgU,2W.  Bob.  205;  The 
loeUKob  8  Id.  810;  Des^s  Sh.  and  Adm. ,  sec  384;  7^  if  omln^  L^A<,  2  WalL 
650;  TheOkwUa,2SlL  11;  SampeonT.  United  Statee,  12  Court  of  Claims,  48a 
U  tiie  court  is  satisfied  that  both  vessels  were  in  fault,  and  yet  from  the  oon- 
fliot  in  the  evidence  can  not  find  with  reasonable  certainty  the  spedfio  faulta 
of  eioh»  it  oenstitutes  a  case  of  inscrutable  fault:  Lttcae  v.  Steamboat  Swamif 
6  MoLsan^  282.  A  collision  rssalting  from  the  darkness  of  the  night,  and 
without  the  fault  of  either  party,  is  an  inevitable  aoddent:  The  Mornkig^ 
JUght,  tMpfo^  And  where  the  master  of  a  ship  takes  all  such  precantions  as  a 
nan  of  ordinaiy  prudence  and  skill,  exercising  reasonable  foresight,  would 
use  to  avert  danger,  his  owners  will  not  be  held  responsible  because  he  may 
have  omitted  some  precautions  which  the  event  suggests  that  he  might  have 
resorted  to:  The  WiBhm  JAndaay,  L.  B^,  5  P.  C.  App.  Cas.  338. 

Whbbb  Both  Pabius  abm  ts  Faolt,  the  rule  in  courts  of  admiralty  is, 
that  the  loss  shall  be  equally  divided  between  them.  This  role  is  universally 
declared  by  all  the  foreign  ordinances  and  jurists,  and  is  uniformly  applied 
in  admiral^  both  in  this  country  and  in  England:  3  Kent's  Com.  231;  1  Pars. 
Mar.  L.  189;  Lees*  L.  Brit.  Sh.  255;  Ab.  Sh.  229;  The  OcUharkie,  17  How. 
(U.  8.)  170;  The  Continental,  14  WalL  345;  The  Oon§Uiutk»h  Oilp.  579;  The 
John  ffenrjft  8  Ware,  264;  Lane  v.  Schooner  Deidke,  8  Cliff.  117;  The  Tng 
Brother$t  2  Bias.  104;  Morrietm  v.  The  Steamboat  Petakuna,  1  Saw.  126; 
A^0!0» T. PcHT,  8 Hughes,  504;  Fatu?  v. <SI<^, 8 Moo.  P. a 75;  TheSappho, 
9  Jur.  560.  Some  writers  formerly  questioned  the  justice  of  tiie  rule  which 
divides  the  loss  equally  in  such  oases,  but  the  modem  deoisions  all  support 
the  rule.  Mr.  Justice  NelNn,  in  delivering  the  opinion  of  the  oourt  in  The 
(MhaiHnet  17  How.  (U. S.)  170, 177,  said:  ''Under  the  dronmstances  usually 
attending  these  dinsters,  we  think  the  rule  dividing  the  loss  the  most  just 
and  equitable,  and  as  best  tending  to  induce  care  and  vigilance  on  both  sides, 
In  the  navigation:"  See  1  Pars.  Mar.  L.  189,  n.  In  the  case  of  Bogge  v.  Parr, 
•Mpt'o,  the  schooner  which  was  sunk  by  the  collision,  and  the  steamer  that 
sank  her,  saw  each  other  at  a  distance  of  a  mile  or  a  mile  and  a  half.  The 
aohooner  waa  unskillfully  handled,  and  by  reason  of  such  unskillfolness  the 
ooljision  oocurred.  But  the  court  found,  that  when  the  steamer  saw  the  un* 
skillful  and  dangerous  way  in  which  the  aohooner  waa  befaig  navigated,  she 
did  not  use  due  and  timely  caution  nor  proper  measures  to  prevent  the  im- 
pending danger.  And  it  found  as  a  condnsion  of  law,  that  where  a  odllia- 
ion  is  caused  by  the  fault  of  both  vessels,  the  damages  and  oosts  are  to  be 
equaUy  divided,  and  decreed  aoootdingly.    Hie  same  rule  waa  q^pUed  in  a 
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where  a  sohooner,  lying  aoroBB  the  end  of  a  pier,  left  her  ioehore  anchor 
hanging  with  the  flnkes  under  water;  a  canal  boat,  having  oocaeion  to  haul 
up  to  the  pier,  caught  her  stem  on  the  anchor  and  was  damaged  so  that  she 
tnk:  Th€  KciUm^  9  Ben.  107.  And  also  in  a  case  where  a  riparian  land* 
avnsr  erected  a  pier  out  into  a  riyer  in  such  a  manner  that  it  was  an  obstmu- 
tion  to  naTigatioD,  and  the  vessel  ran  against  it  and  was  damaged,  the  ripa- 
rian proprietor  was  held  to  be  in  fault  because  his  pier  was  an  obstruction 
to  navifflttion,  and  the  vessel  was  in  fault  because  her  pilot  was  ignorant 
•I  the  obstruction:  AUm  v.  The  Paehel  Co.,  21  WalL  880.  And  if  a  vessel 
at  anchor  in  a  gale  can,  and  does  not,  avoid  collision  with  another  vessel,  she 
wiU  be  treated  as  a  participant  in  the  wrong  and  be  compelled  to  divide  the 
loss:  The  Sapphire,  11  WalL  164.  But  where  a  collision  occurs  by  the  will* 
fnl  fault  or  intentional  wrong  of  both  parties,  the  damages  wiU  not  be  appor- 
portioned,  but  the  libel  will  be  dismissed:  The  B.  L.  Ma^b^,  4  Blatohf.  88. 

Ths  Rulb  at  CJommon  Law  is  DzmsEHT  from  that  in  admiralty  en  the 
point  now  under  consideration.  In  a  court  of  common  law  the  plaintiff  has 
BO  remedy,  if  his  n^ligence  in  any  degree  c(mttibuted  to  the  accident.  Then 
is  entire  unanimity  in  the  common  law  dedsions  on  this  question:  £aU  v. 
Xbiob,  3  East,  18;  Vanderplanh  v.  Miller,  1  Moo.  &  M.  160;  8.  0.,  22  Bug. 
Com.  L.  408;  Lack  v.  Seward,  4  Car.  ft  P.  106;  Lua^<jrd  v.  Lar^  6  Id. 
421;  SWm  v.  Brcwn,  0  Id.  601;  RcMn  v.  MUeheU,  Id.  613;  I>oweU  v.  Steam 
27bsi  Co.,  5  EL  ft  BL  106;  Kennard  v.  Burton,  25  Me.  47;  Lord  v.  HaaMme, 
67  Id.  300;  BaMun  t.  Pa^fne,  10  Wend.  300;  Bar»e$  v.  Cole,  21  Id.  188; 
Arctic F.Ine.  Co. Y.Auatm,e9'N.Y.4!!Q;  Lambert y. Staten Idand  B.B.  Co., 
70  Id.  104;  Ovmere  qf  Steamboat  Farmer  v.  MeCraw,  26  Ala.  180,  dting  the 
principal  case;  Simpeon  v.  Hand,  36  Am.  Dec  231;  Baker  v.  LewU,  33  Ba. 
St.  301;  Mffire  v.  Perty,  1  La.  Ann.  372;  Dunn  v.  JHeCkmb,  11  Id.  326; 
Smyrna  A  C.  S.  Co.  v.  WhXO^n,  4  Harr.  (BeL)  228.  In  Vanderplank  v. 
MSUr,  supra.  Lord  Tenterden,  summing  up  to  the  jury,  said:  "  The  question 
iM,  whether  yon  think  that  the  accident  was  occasioned  by  the  want  of  osie 
on  the  part  of  the  crew  of  the  Robert  and  Ann  ?  If  there  was  want  of  care 
on  both  sides,  the  plaintiffs  can  not  maintain  their  action:  to  enable  them  to 
do  so,  the  aoddent  must  be  attributable  entirely  to  the  fault  of  the  crew  of 
the  defendant."  And  Bayley,  B.,  in  Vennall  v.  Cfamer,  1  Cromp.  ft  M.  22; 
8.  0.,  2  TjTW.  85,  said:  "  I  quite  agree,  that  if  the  mischief  be  the  result  of 
the  combined  negligence  of  the  two,  they  must  both  remain  la  statu  qw>,  and 
neither  party  can  recover  against  the  other." 

Whxbx  Onb  Vbssbl  Onlt  is  in  Fault  the  rule  is,  that  she  shall  bear 
bar  own  loss,  and  be  held  liable  for  the  damage  sustained  by  the  other  vesselx 
The  Clara,  102  U.  8.  200;  The  Sdoto,  Baveis,  350;  TheMorgan  v.  TheZebra, 
2  Hughes,  64;  McOrtady  v.  THa  Schooner  Bobert  L  PouUon,  3  Id.  404;  Beyer 
T.  The  Steamer  Kiirnberg,ld.  BOH;  The  ScranUmcmd  The  Emerald  Ide,  2 'Sen. 
25;  Simpson  v.  Hand,  36  Am.  Bee.  231;  Taiee  v.  Broum,  8  Pick.  23;  The 
Woodrop-Sinu,  2  Bods.  Adm.  83.  In  the  case  of  The  Clara,  102  U.  S.  200, 
a  small  schooner  was  lying  inside  the  Belaware  breakwater,  without  any 
watch  on  deck.  Vessels  were  continually  coming  in  for  shelter  from  an  ap- 
proaching storm,  and  one  of  them,  without  any  fault  or  negligence  on  her 
part,  collided  with  the  schooner  and  injured  her.  It  was  found  that  if  there 
had  been  a  watch  on  the  deck  of  the  schooner,  the  collision  might  have  been 
avoided,  and  the  court  decided  that  the  schooner  should  bear  her  own  loss, 
snd  that  the  vessel  colliding  with  her  was  not  liable.  In  McCready  v. 
The  Schooner  Bobert  L  PouUon,  3  Hughes,  404,  it  was  held  that  where  a 
vessel  sailing  without  lights  collides  with  another  properly  navigated,  the 
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fianlt  is  the  former's,  and  she  must  bear  all  the  loss.  In  the  case  of  Th4 
Woodrop-8im8,  2  Dods.  Adm.  83,  it  was  dedded  that  tlie  law  imposes  npon 
the  vessel  having  the  wind  free  the  obligation  of  taking  proper  measures 
to  get  oat  of  the  way  of  a  vessel  that  is  dose-haaled,  and  if  she  fails  to  show 
that  she  has  done  this,  she  will  be  held  liable  for  all  the  loss  that  ensnes. 
In  the  case  of  The  Oler,  2  Hughes,  12,  the  court  decided  that  where  by  col* 
lision  one  vessel  is  left  helpless  in  the  track  of  navigation,  and  on  the  fol- 
lowing day  is  injured  by  a  passing  vessel,  the  vessel  in  fault  in  the  original 
collision  is  liable  for  the  oost  of  repairing  the  injuries  received  by  the  disabled 
vessel  in  the  seoond  coUiaion. 

BuBDKK  OF  Pboof. — ^In  cases  of  coUuBion,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  defendant  was  negligent,  and  that  he  himself 
had  used  ordinary  care,  caution,  and  maritime  skUl  to  avoid  the  ooUiiion.  He 
can  not  sustain  his  action  merely  by  oonvicting  the  other  party  of  negligence 
and  fault  oonduoing  to  the  collision.  He  must  go  a  step  further  and  show 
conclusively  that  there  was  no  fault  or  negligence  on  his  own  part:  SturgU 
v.  Boffer,  23  How.  (U.  S.)  124;  The  Rdirf,  Oloott,  104;  The  FrtmarU,  1  Bond, 
67;  The  Fouhhn,  1  Newb.  8;  The  KaXUsto,  2  Hughes,  128;  ThtBrtm^  6  Ben. 
14;  Desty's  Sh.  and  Adm.,  sec  387;  Ab.  Sh.  238;  Courdey  v.  WhUe^  32  Am. 
Dec  259;  Drew  v.  The  Cheaapeaie,  2  Doug.  (Mich.)  33;  Kennard  v.Buriom^ 
25  Me.  47.  Where  it  appears  that  one  of  the  vessels  has  neglected  an 
ordinary  and  proper  precaution,  the  burden  is  on  her  to  show  that  the  col- 
lision was  not  owing  to  her  neglect,  but  would  have  happened  equally  if  she 
had  performed  her  duty:  The  AtUta  v.  The  Anglo -Iformanj  1  Newb.  402. 
And  if  a  vessel  disregards  the  provisions  of  a  statute,  the  burden  is  on  her  to 
show,  in  case  a  colUsion  happens,  that  the  accident  was  not  owing  to  such 
disregard:  1  Pars.  Sh.  and  Adm.  595;  Waring  v.  Clark^  5  How.  (U.  S.) 
465;  The  Bay  State,  3  Blatchf.  48. 

Presxjmftiok  of  Fault  ob  Nsolioekob. — ^In  oases  of  collision  there  an 
certain  drcumstanoes  under  which  one  of  the  vessels  will  be  presumed  to 
have  been  in  fault.  Thus  a  vessel  in  motion  and  under  command,  ia  pre- 
sumed to  be  in  fault  if  a  collision  occurs  between  her  and  a  vessel  at  anchoi 
in  a  harbor,  in  the  daytime:  The  Lady  I^nHin,  2  Low.  220;  Simpson  v. 
Hand,  36  Am.  Dec  231.  Nothing  but  unavoidable  accident  or  that  via 
major  which  no  human  skill  or  precaution  can  guard  against  or  prevent,  will 
excuse  a  vessel  which,  being  in  motion  and  under  control,  collides  with  and 
injures  a  vessel  that  is  moored  or  anchored:  Baher  v.  Lewis,  33  Pa.  St.  301. 
So  a  vessel  having  the  right  of  way  in  the  night-time,  and  not  carrying  the 
lights  required  by  statute,  is  presumed  to  be  in  fault,  in  case  she  comes  into 
collision  with  another  vessel  that  ought  to  have  seen  her  and  given  way:  J7ie 
Ontario—The  Helen  Mar,  2  Low.  40.  A  steamer  continuing  her  course,  at 
nearly  her  full  speed,  through  a  fog  so  dense  that  a  vessel  carrying  all  proper 
lights  could  not  be  seen  at  a  distance  of  three  hundred  feet,  is  presumed  to 
be  in  fault:  The  Bristol,  10  Blatchf.  537.  And  it  is  said  that  the  presnmp* 
tion  of  fault  is  conclusive  against  vessels  sailing  with  too  much  canvas,  in  a 
fog,  in  fishing  waters,  and  colliding  with  vessels  at  anchor  there,  in  oases 
where  there  ia  no  vis  major:  Owbert  v.  The  Ship  Oeorge  Bell,  3  Hughes,  468. 
In  the  case  of  Bill  v.  Smith,  39  Conn.  210,  Carpenter,  J.,  in  discussing  this 
question,  said:  "In  admiralty  the  rule  is,  that  when  a  vessel  in  motion 
comes  into  collision  with  one  at  anchor,  the  presumption  is  that  the  former  is 
in  fault;  and  she  can  only  exonerate  herself  by  showing  that  it  was  the  fault 
of  the  vessel  at  anchor,  or  the  result  of  circumstances  utterly  out  of  her 
power  to  control.     *    *    *     The  same  rule  prevails  in  the  common  law 
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''oortB,  whenever  they  aio  called  upon  to  administer  jnstioe  in  oasea  of  thia 
ehaiacter.**    See  alao,  1  Para.  Mar.  L.  201,  and  cases  there  cited. 

KiHiBiTUO  LiGBXS. — Sectii»n  4233,  of  the  revised  statutes  of  the  United 
States,  in  thia  ooontry,  and  tne  statute  of  25  and  26  Vict.,  o.  63,  in  England, 
BOW  require  all  vessels,  undei  a  penalty,  to  carry  certain  prescribed  lights. 
In  Cahley  v.  WhiU^  32  Am.  Dec  i5Q,  it  was  said  that  there  was  then  no 
positive  rule  of  law  or  usage  requiring  the  master  of  a  vessel  to  always  ex- 
hibit in  the  night-time  a  light  on  his  vessel,  while  at  anchor  in  a  harbor. 
But  Gibson,  G.  J.,  in  the  case  of  Simpwn  v.  Hand,  36  Id.  235,  said:  *<A 
vessel  is  doubtless  not  bound  to  show  a  light  when  moored  out  of  harm's 
way;  but  vessels  run  at  all  hours  on  the  Delaware;  and  it  was  proved  to  be  a 
custom  of  the  river  to  sot  a  light  in  nights  of  unusual  darkness;  and  though 
there  is  no  positive  law  to  enforce  it,  the  n^leot  of  it  must  give  a  false  confi- 
dsDce  to  an  approaching  vessel  which  she  would  not  feel  if  there  was  no  oua- 
torn  at  alL  In  such  eiioumstances,  a  want  of  conformity  to  the  custom  ia  an 
allurement  to  disaster.  Indeed,  the  hoisting  of  a  light  ia  a  precaution  so  im- 
periously demanded  by  prudence,  that  I  know  not  how  the  omission  of  it 
could  be  qualified  by  drcumstances,  any  more  than  could  the  leaving  of  a 
crate  of  china  in  the  track  of  a  railroad  car;  or  how  it  could  be  considered 
otherwise  than  as  negligence  per  se.^  And  in  that  case  it  waa  held  that  fail- 
ure to  keep  a  signal  light  burning  on  a  vessel  anchored  in  the  Delaware  river 
at  nighty  was  such  n^ligenoe  as  to  prevent  a  recovery  by  the  owners  of  goods 
csnied  thereon,  against  the  owners  of  a  moving  vessel  which  collided  with 
the  one  at  anchor.  And  Mr.  Justice  McLean  said,  in  ChUhberUon  v.  ShaiWf 
18  How.  (U.  S.)  587:  "Where  a  boat  is  anchored  in  the  path  of  vessels,  a 
light  is  indispensable."  So  in  Irmia  v.  The  Steamer  Senator,  1  Gal.  459,  it 
was  decided  that  a  vessel  in  the  harbor  of  San  FranciBco,  moored  in  the  usual 
track  of  bay  and  river  steamers,  which  failed  to  set  a  light  on  a  dark  night, 
eould  not  recover  damages  for  an  injury  sustained  by  her  by  being  run  into 
by  a  steamer.  But  the  neglect  of  a  vessel,  having  the  right  of  way  at  night, 
to  ahow  the  regulation  lights,  does  not  relieve  a  vessel  meeting  her  from  the 
duty  of  observing  the  rules  of  navigation,  and  of  using  all  practicable  pre- 
cautions to  avoid  a  collision:  Swift  v.  Brownell,  I  Holmes,  467.  Fault  on  one 
side  does  not  excuse  the  other  from  taking  all  proper  precautions  to  avoid 
eoHisions:  Lane  v.  Schooner  DeniiBe,  3  Gliff.  117. 

Steamer  and  Sailino  Vessel. — Whenever  a  steamer  and  a  sailing  vessel 
are  approaching  each  other  in  such  directions  as  to  involve  risk  of  collision, 
it  ia  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  sailing  vessel, 
and  of  the  latter  to  keep  her  course.  If  the  sailing  vessel  keeps  her  course, 
and  a  oollision  happens,  the  steamer  will  be  presumed  to  have  been  in  fault: 
The  Bentf actor,  102  U.  S.  214;  Tlie  Free  State,  91  Id.  200;  Lord  v.  Hazdtine, 
67  Me.  399;  Saune  v.  Toume,  29  Am.  Dec.  452.  So  a  steamer  is  bound  to 
keep  out  of  the  way  of  barges  propelled  by  oars:  Bigley  v.  WiUiams,  80  Pa. 
St  107.  But  in  the  case  of  the  Philadelphia  dfr  B.  B.  B,  Co,  v.  Adams,  89  Id. 
31,  it  was  decided  that  a  row-boat  is  not  within  the  steering  and  sailing  rules 
embodied  in  the  navigation  laws  of  the  United  States,  and  a  steamer  is  not 
bound  to  change  her  course  for  such  a  boat.  However,  the  rule  requiring  a 
sailing  vessel  to  keep  her  course  when  approaching  a  steamer  in  such  a  direc- 
tion as  to  involve  the  risk  of  collision,  does  not  forbid  such  necessary  varia- 
tions in  her  course  as  will  enable  her  to  avoid  immediate  danger  arising  from 
natural  obstructions  to  navigation.  But  if  the  sailing  vessel  does  change  her 
eoarse  for  the  purpose  of  avoiding  such  obstructions,  she  is  bound  to  return 
to  it  as  soon  as  she  has  passed  them,  and  if  she  fails  to  do  this,  and  the  steamer 
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collidet  with  and  injures  her,  she  can  not  recover:  The  Jdfm  L.  HoAroiid^  9S 
U.  S.  405.  In  The  City  qfBdUiimore,  ff  Ben.  474,  a  steamer  coming  into  port 
ran  through  a  seine  full  of  fish.  The  seine  was  in  the  channel,  and  was  set 
after  th  .*  steamer  had  come  into  sights  There  was  no  evidence  of  n^g^igence 
9n  the  part  of  the  steamer,  and  she  was,  therefore,  held  not  to  he  liable  for 
the  injury  caused  to  the  seine.  In  SoMine  v.  Tourne^  29  Am.  Bee  4S^  it  was 
decided  that  a  custom  that  a  steamer  ascending  the  Mississippi  river  has  a 
right  to  a  certain  side  of  the  river,  applies  only  to  other  vessels  of  the  same 
class,  but  not  to  sailing  vesseb,  and  can  not,  therefore,  excuse  a  coUisini 
by  the  steamer  with  a  sailing  vesseL 

Tua  Ain>  Tow.— The  question  of  lialulity  for  injury  caused  by  a  towed 
rvesBol  is  treated  to  some  extent  in  the  note  to  thecase  of  8proul  v.  Hemmkkff' 
isay,  25  Am.  Bee.  354.  In  the  case  of  2r^  S^ioat^oto,  8  Ben.  223, 225,  Wallace^ 
J.,  said:  ''It  remains  to  asoertun,  as  in  all  cases  where  the  question  la 
whether  a  tug  or  vessel  in  tow  is  responsible  for  a  collision,  which  of  the  two 
was  the  principal  and  which  the  servant.  This  must  be  detennined  as  a  ques- 
tion of  ftust,  and  depends  upon  the  dronmstances  of  the  particular  case. 
While  it  may  be  conceded  that  in  England  the  tow  is  to  be  considered  the 
principal,  and  while  some  of  our  own  courts  have  followed  the  English  rule,  the 
weight  of  authority  here  seems  opposed  to  any  inflexible  presumption  upon 
the  question."  It  follows,  therefore,  in  this  country,  that  the  tug  alone,  or 
the  tow  alone,  or  both  jointiy,  may  be  liable  for  the  consequences  of  a  odl* 
lision,  according  to  the  particular  circumstances  of  the  case.  Where  asteam- 
tug,  having  a  vessel  in  tow,  ran  her  against  another  vessel,  and  did  damage, 
the  tug  was  held  not  to  be  liable,  the  vessel  she  was  towing  having  been  un- 
der the  charge  of  a  pilot,  who  directed  the  movements  of  both  vesseb:  The 
Sdgar  Baxier,  8  Id.  162.  Whenever  a  tug,  in  charge  of  her  own  master  and 
crew,  in  the  usual  and  ordinary  course  of  employment,  undertakes  to  trans- 
port another  vessel,  which,  for  the  time  being,  has  neither  master  nor  crew 
aboard,  from  one  point  to  another,  over  waters  where  such  accessory  motive 
power  IB  necessarily  or  usually  employed,  she  must  be  held  responsible  for  the 
proper  management  of  both  vessels:  SturgU  v.  Boyer^  24  How.  (U.  8.)  llOi 
Where  by  the  improper  navigation  of  a  steam-tug,  which  was  towing  her, 
vessel  A.  came  into  collinon  with  vessel  B.,  and  sustained  damage,  it  was 
held  that  this  was  "damage  done  by  the  steam*tug,*'  and  that  the  owners  of 
vessel  A.  could  sue  the  owners  of  the  8team*tug  in  the  admiralty  courts:  The 
NighJboaJtch,  Lush.  542. 

A  schooner  lying  at  anchor  was  injured  by  collision  with  a  barge  in  tow  of 
a  tug.  The  evidence  showed  that  the  barge  was  properly  steered  and  that 
the  tug  was  in  fault,  and  the  latter  was  held  liable  for  the  damages:  The 
Cement  Rock^  8  Ben.  443.  Where  a  collision  between  a  vessel  in  tow  of  a  tug 
and  a  ferry-boat  occurred  by  the  separate  and  independent  fault  of  the  latter, 
she  was  h^d  liable  for  the  damages,  although  the  tug  also  was  somewhat  in 
fault:  The  Manhaeeet,  6  Id.  301.  A  steam-tug  was  held  liable  for  negligence 
.  in  towing  a  canal  boat  in  such  a  manner  that  she  collided  with  another  vessel 
and  was  sunk,  although  the  written  contract  of  towage  contained  this  dauset 
"  All  towing  at  the  risk  of  the  master  and  owners  of  the  boat  or  vessel  towed:** 
J>eeme  v.  Albany  and  Canal  Line^  14  Blatchf.  474.  See  also  The  Syrdcuee^ 
12  WalL  167.  Where  a  vessel  in  tow  of  a  tug  and  a  vessel  at  anchor  collide 
through  the  fault  of  the  tug  and  of  the  vessel  at  anchor,  and  without  fault  in 
the  vessel  in  tow,  the  damages  must  be  apportioned  between  the  tug  and  the 
vessel  at  anchor:  The  Brig  Janm  Cray  v.  The  Ship  John  Fraeer^  21  How. 
(U.  S. )  184.     In  the  case  of  The  Swallow,  8  Ben.  223,  the  schooner  Onondaga, 
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gpiag  down  the  81  Glmir  riY«r,  had  anchored  two  milea  above  the  flati,  and 
joat  below  a  bend  in  the  riTer.  While  she  was  ao  lying,  she  waa  atnidL  hy 
the  achooner  Swallow  which,  with  two  other  aohoonera,  was  being  towed 
down  the  river  by  the  tog  Mastars.  It  did  not  appear  in  evidence  what  was 
tiie  agreement  nnder  which  the  Swallow  waa  being  towed.  The  Masters, 
having  taken  hold  of  the  vessels,  assumed  the  control  of  them  and  proceeded 
down  the  river,  each  vessel  being  manned  by  her  own  crew.  The  tag  and 
the  first  aohocmer  passed  safely  by  the  Onondaga,  bat  the  Swallow  ran  into 
bar.  When  the  collision  became  imminent^  the  master  of  the  tog  gave  dS- 
notions  to  the  crews  of  the  vessels  in  tow,  and  there  waa  no  faalt  in  the  sea- 
onnship  of  the  crew  of  the  Swallow.  The  owner  of  the  Onondaga  filed  a 
libel  a^unst  the  Swallow  alone,  bnt  the  court  decided  that^  in  the  absence  d 
ftoof  aa  to  the  agreement  for  the  service  or  as  to  the  usage  on  the  river,  it 
eould  not  be  said  that  the  tug  waa  under  the  control  of  the  vessels  constitu- 
tiag  her  tow;  that,  nnder  the  cuoumstanoes,  it  waa  n^ligence  for  the  tug  to 
attempt  to  pass  the  bend  with  more  than  one  vessel  in  tow;  snd  that  the  tug^ 
■ot  the  Swallow,  waa  the  principal  in  the  transaction,  and,  therefore,  liable 
lor  the  damagea. 

YaBSCL  or  Ghabos  of  Pilot.— The  owners  of  a  vessel  which,  through  tha 
faolt  or  n^g^igence  of  any  one  on  board,  injurea  another  vessel  by  colliding 
with  her,  are  liable  to  the  injured  party,  although  there  may  be  a  pilot  os 
board,  who  has  the  entire  control  and  management  of  the  vessel;  DestyonSh. 
and  Adm.,  sec  390;  The  MerrknaCy  14  WalL  190;  The  China,  7  Id.  63;  7!he 
Alabama  and  The  Gamecock,  1  Ben.  480;  The  MareeUue,  1  difll  481;  The 
Canime^  2  Curt  69;  Taiee  v.  Brcfwn,  8  Pick.  23.  In  the  case  of  The  OMfUh 
7  WalL  09^  Mr.  Juatice  Clifford,  concurring  specially  with  the  opinion  of  the 
■ajcrity  of  the  court,  said:  "I  concur  in  the  proposition  that  the  pilot  laws 
of  New  York  affiird  no  defense  to  the  appellanta  in  this  caae,  and  that  the 
dseree  of  the  circuit  courts  determining  that  the  colliding  ateamshlp  waa 
KaUe  notwithstanding  she  hadalicensed  pilot  on  board,  ought  to  be  affirmed. 
liany  Sn^^ish  cases  decide  otherwise,  but  I  am  not  satisfied  with  the  reasons 
given  in  their  support,  snd  have  no  hesitation  in  concurring  in  the  conclusion 
to  which  the  majority  of  the  court  haa  come."  And  the  same  learned  judge, 
in  delivering  the  opinion  of  the  court  in  the  subsequent  case  of  The  Merrknae, 
14  Wall.  203,  said:  "  State  pilot  laws  which  compel  the  owners  of  vessels  to 
pay  half  flotage  in  esses  where  the  pilot  oflers  his  services  and  they  are  re- 
toed,  where  the  law  is  not  enforced  by  any  penalty,  are  not  regarded  aa  com- 
pnlaoiy,  and,  therefore,  the  &ot  that  the  vessel  was  in  charge  of  a  pilot  under 
Bueh  a  law  at  the  time  of  the  colUsion  is  no  defense  to  a  libel  for  damagea,  if 
it  appeara  that  the  collision  waa  occasioned  by  negligence  or  unskillful  naviga- 
tion." 

Ldcit  ov  Leabiutt  ov  Owmsb.— Section  4283  of  the  revised  statutes  of 
the  United  States  provides  that  "  the  liability  of  the  owner  of  any  vessel 
*  *  *  for  any  loss,  damage,  or  forfeiture  done,  occaaioned,  or  incurred, 
without  the  privity  of  such  owner  or  owners,  shsll  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such  vessel,  and  her  freight 
then  pending."  If  a  collision  happens  at  sea  between  two  vessels,  and  one  of 
them  is  in  &olt  without  the  privity  or  knowledge  of  her  owners,  the  latter 
wiU  only  be  liable  for  the  amount  of  their  interest  in  the  vessel  and  her  freight 
then  pending;  and  that  amount  being  paid  into  court,  if  insufficient  to  pay 
all  the  damagei^  caused,  will  be  apportioned  pro  rata  amongst  the  owners  of 
the  injured  vessel,  and  of  the  cargoes  of  both  vessels,  in  proportion  to  their 
lespective  losses:  Norwich  Co.  v.  Wright,  13  WalL  104.    But  this  rule  doee 
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not  apply  vhere  both  vvaaela  are  foreign,  where  the  ooUiaion  took  plaoe  upon 
the  high  seas,  and  none  of  the  owners  of  either  Tesael  tae  residents  of  the 
United  States:  Thonuuten  v.  WhiiweU,  9  Ben.  403.  Nor  does  it  apply  in  a 
case  where  a  ooUiuon  oooors  on  the  high  seas  beyond  the  jorisdiotion  of  the 
United  States,  between  an  American  and  a  foreign  vesseL  Bat  the  United 
States  oonrts  of  admiralty  have,  in  a  proper  case,  power  to  apply  the  general 
maritime  law  regulating  the  liability  of  owners:  CfhurehiU  v.  The  Britiah 
Amerieti,  9  Id.  616.  The  liability  of  the  owner  may  be  discharged  by  his 
sarrendering  and  assigning  to  a  tmstee  for  the  benefit  of  the  parties  in- 
jured, the  vessel  and  freight,  although  these  may  have  been  diminished  by 
the  oollision:  Norwich  Co.  v.  Wrighi,  13  Wall.  104.  But  in  The  Wanata,  06 
U.  S.  600,  it  was  decided  that  the  act  of  congress  above  mentioned  does  not 
release  the  owners  from  payment  of  costs,  in  the  district  court,  beyond  the 
amount  of  the  stipulation  therefor,  if  they  appear  and  make  defense,  nor  in 
case  they  appeal  to  the  circuit  court,  from  the  payment  of  the  costs  there 
taxable,  or  of  interest  in  the  nature  of  damages  occasioned  by  the  appeaL 
In  the  case  of  The  Ontario  v.  The  Helen  Mar^  2  Low.  40,  it  was  held  that 
there  was  no  freight  pending  in  a  voyage  for  catching  whales,  within  the 
meaning  of  the  act. 

MxASUBS  OF  DA]iAOBS.^n  a  suit  for  injuries  to  a  vessel  caused  by  col- 
lision, the  measure  of  damage  is  the  loss  actually  and  necessarily  sustained 
by  the  injured  party.  He  is  not  limited  to  compensation  for  the  immediate 
effects  of  the  injury,  but  is  entitled  to  recover  for  the  loss  of  freight,  for  the 
necessary  expense  incurred  in  making  repairs,  and  for  loss  from  unavoidable 
detention:  The  BaUmore^  8  Wall.  377;  The  It^/UxibU,  Swab.  200;  Stoift  v. 
Broumell,  I  Holmes,  467;  Miesotiri  R.  R,  Co.  v.  Hannibal  A  St.  J.  R.  R.  Co.^ 
1  McCrary,  281;  WiUiamaon  v.  BarreU,  13  How.  (U.  S.)  101,  110;  The  Rhode 
Idand,  Ab.  Adm.  100;  The  Oazelle,  2  W.  Rob.  279;  The  Aleppo,  7  Ben.  120, 
125;  Desty  on  Sh.  and  Adm.,  sec.  397.  Mr.  Justice  Clifford,  in  delivering  the 
opinion  of  the  court,  in  The  BaMmore,  8  WalL  386,  said:  **  RetiihUio  in  in- 
tegrum is  the  leading  maxim  in  such  cases,  and  where  repairs  are  practicable, 
the  general  rule  followed  by  the  admiralty  courts  in  such  cases  is,  that  the 
damages  assessed  against  the  respondent  shall  be  sufficient  to  restore  the 
injured  vessel  to  the  condition  in  which  she  was  at  the  time  the  collision  oc- 
curred; and  in  respect  to  the  materials  for  the  repairs  the  rule  is  that  there 
shall  not,  as  in  insurance  cases,  be  any  deduction  for  the  new  materiaU  fur- 
nished in  the  place  of  the  old,  because  the  claim  of  the  injured  party  arises 
by  reason  of  the  wrongful  act  of  the  party  by  whom  the  damage  was  occa- 
sioned, and  the  measure  of  the  indemnification  is  not  limited  by  any  contract, 
but  is  co-extensive  with  the  amount  of  the  damages.*' 

In  general,  the  rule  in  reference  to  cargo  is  its  value  at  the  port  of  ship- 
ment and  all  expenses  of  lading  it  on  board  and  transporting  it  to  the  place 
where  the  collision  occurs:  The  Mary  J,  Vaughan,  2  Ben.  47;  The  Canada, 
Lush.  586;  The  Aleppo,  7  Ben.  120;  The  Ocean  Quom,  5  Blatchf.  49a  But  in 
Dyer  v.  The  National  S.  S.  Co.,  7  Ben.  395,  it  was  decided  that  the  value  of 
a  cargo  of  guano  lost  near  New  York,  was  its  value  at  New  York,  and  not  at 
Peru.  Where  the  wrong-doer  takes  the  injured  vessel  to  repair,  he  is  bound 
to  make  her  as  good  as  she  was  before  the  collision;  and  if  he  fails  to  do  this,  he 
will  be  liable  for  all  additional  cost  necessary  to  put  her  into  such  condition: 
The  Uncle  Abe,  9  Ben.  502.  Plaintiff's  expenses  necessarily  incurred  in  re- 
taining his  crew  after  the  collision,  and  in  attempting  to  save  the  cargo,  are 
proper  items  of  damage:  Hqffman  v.  Union  F.  Ins.  Co.,  68  N.  Y.  385.  But 
the  defendant  will  not  be  liable  for  such  damages  as  might  have  been  reason- 
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aUy  aTolded  by  the  exeroiae  of  ordinary  skill  and  diliganoe,  after  the  coUia- 
ion,  on  the  part  of  those  in  chaige  of  the  injured  ship:  TkeBaMmore,SWtkiL 
S77,  387.  And  if  any  part  of  the  cargo  of  the  injored  Teasel  is  wasted  or  de- 
stroyed by  the  crew  after  the  collision  takes  place,  its  value  mnst  be  excluded 
iram  the  amount  of  the  recovery:  The  EUen  S,  Terry,  7  Bea»  401,  Expenses 
ineorred  In  raising  the  wreck  of  a  vessel  sunk  by  collision,  to  the  extent  nec- 
essary to  ascertain  the  fact  that  she  could  not  be  repaired,  are  recoverable  in 
additioa  to  her  value:  The  America,  11  Blatchf.  485;  The  Kebraaka,  3  Ben. 
S61.  Reasonable  demnnrage  is  also  a  proper  item  of  damages  in  such  cases: 
The  CaymQO,  14  WalL  270;  The  BaUimore,  8  Id.  377;  WUUanuon  v.  BarreU^ 
13  How.  101;  The  Clarence,  3  W.  Bob.  283;  Besty  on  Sh.  and  Adm.,  sea  309. 
Interest  too  is  allowable  on  items  of  damage;  and  the  rate  allowed  in  all 
courts  of  admiralty  is  six  per  cent.:  The  BaUie,  3  Ben.  195;  The  Ntbraeka, 
Id.  261;  The  Aleppo,  7  Id.  136;  Dyer  v.  NatkmaJL  8.  8.  Co.,  Id.  896;  The 
America,  11  Blatchf.  486. 

ApMTEAT/nr  JmusDionoN  of  UirmD  Statw  Cousis  eactends  to  oaaes  of 
eollision  occurring  in  a  harbor,  sound,  or  navigable  river  within  the  body  of  a 
state:  Xewton  v.  StMins,  10  How.  (U.  S.)  586;  8t.  John  v.  Paime,  Id.  557; 
The  LoUy,  Olcott,  829.  But  the  court  of  claims  has  no  jurisdiction  of  a 
marine  tort:  Denms  v.  {Trnteef  Siaiee,  2  Court  of  Claims,  210. 

A  Cause  of  Collision  is  a  Suit  in  bbm:  Abb.  Sh.  233.  In  cases  of 
collision,  the  injured  party  may  proceed  in  rem,  or  in  pereonam,  or  succes- 
sively in  each  way,  until  he  has  full  satisfaction:  Citezen^  Bank  v.  Naniuciei 
8.  B.  Co,,  2  Story,  58;  The  Volant,  1  W.  Bob.  383;  The  Richmond,  3  Hagg. 
Adm.  431;  Desty  on  Sh.  and  Adm.,  sec.  396.  By  the  maritime  law,  a 
party  injured  has  a  right  to  prooeed  against  a  vessel,  and  this  right  can  not 
be  taken  away  by  any  voluntary  agreement  of  the  owners  with  a  third  party: 
The  Tieonderoga,  Swab.  215.  A  plaintiff  who,  in  a  case  of  collision,  has  sued 
at  common  law  and  recovered  a  verdict,  may,  if  the  defendant  proves  insol- 
vent, sue  the  ship  in  the  court  of  admiralty,  even  after  she  has  been  trans- 
ferrsd  to  a  third  party:  The  John  and  Mary,  Id.  471.  And  an  owner  of 
a  vessel  is  entitled  to  sue  for  an  injury  to  her  caused  by  collision,  although 
he  has  mortgaged  her,  and  she  ia  in  possession  of  the  mortgagee:  Wilson  v. 
Knapp,  42  K.  Y.  Sup.  Ct.  25.  But  a  euit  for  oollisioD,  which  is  not  brought 
untQ  more  than  five  years  after  the  happening  of  the  accident,  is  so  far  stale 
that  a  mortgage  of  the  vessel  made  in  the  mean  time  will  be  allowed  pricnrity 
over  the  claim  for  damages:  The  Columbia,  13  Blatchf.  621. 

AcnoK  IN  BEM  HAT  BE  MAINTAINED  FOE  Pebsonal  Injubt  causcd  by  a 
collision:  Steamboat  New  World  v.  King,  16  How.  (U.  S.)  469;  Dunetan  v. 
Steam^tug  KMdand,  3  Hughes,  641;  Miller  v.  The  W.  G,  Hewes,  I  Woods, 
363.  And  where  a  collision  between  two  vessels  results  from  the  fault  of 
both,  a  person  who  sustains  injury  from  such  collision  may  recover  damages 
against  both  of  theuL  He  may  proceed  against  both  in  the  same  libel;  and 
the  damages  will  be  apportioned  between  them  by  the  decree,  and  if  either 
be  unable  to  respond,  he  may  compel  full  payment  from  the  other:  The  Waeh* 
ingtonand  The  Gregory,  9  WalL  513.  A  person  can  recover  for  personal  in* 
juries  caused  by  colUsion,  although  he  was,  at  the  time  of  the  accident,  trav* 
eling  on  Sunday,  in  violation  of  the  laws  of  the  state:  The  D.  8.  Gregory,  2 
Ben.  226. 

Pebson  Hnuvo  Vessel  on  Shabes  is  Owneb  fbo  hao  vige,  and  as  such, 
is  liable  for  a  tortious  oollision  with  another  vessel:  TTiorp  v.  Hammomd,  12 
Wall.  408.  An  action  can  not  be  maintained  by  the  owners  of  one  vessel 
against  the  general  owners  of  another,  for  a  oollision  caused  by  the  latter*! 
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badt,  the  being  at  the  time  in  the  poeeeasion  and  control  of  the  master  M 
cvmbrpro  hae  vice,  sailing  her  on  shares:  8<>me$  v.  WkUe,  65  Me.  542. 

Statutobt  Bulib  for  P&MVUMTmo  CoLLisiONB.— Seotion  4233  of  the  re- 
vised statutes  of  the  tJniced  States  enacts  certain  rules  for  preventing  collis- 
ions on  the  water,  which  roles  are  to  be  followed  in  the  navigation  of  vessels  of 
the  navy  and  of  the  merosntile  marine  of  the  United  States.  This  section  pre- 
scribes definite  mles  for  lights,  for  tog  signals,  and  for  steering  and  sailing. 
Section  4234  provides  a  penalty  of  two  hundred  dollars  for  non-compliance 
with  any  of  those  rules,  for  which  sum  the  vessel  offending  may  be  libeled  in 
any  disteict  court  of  the  United  States  having  jurisdiction  of  the  offense.  A 
similar  set  of  rules  is  enacted  in  England,  by  statutes  25  and  26  Vict.,  c  63, 
sees.  25-^  Bule  24  of  the  American  steering  and  sailing  rules  provides, 
that  "in  construing  end  obeying  these  rules,  due  regard  must  be  had  to  all 
dsagers  of  navigation,  and  to  any  particular  case  rendering  a  departure  fran 
them  necessary  in  order  to  avoid  immediate  danger.*' 


Habbov  v.  FabboVs  Heibs. 

[T  B.  MOMMB.  196.] 

AnoBinR'  MX  Law  bab  Ko  Authobitt,  Mbbxlt  as  Such,  to  RBrasm 
JuDGianiT  obtsined  by  him  for  his  client,  nor  has  he  any  power  to  re- 
ceive money  or  any  other  thing  in  satis&ction  of  a  judgment  for  land. 
And  the  &ct  that  such  a  release  is  entered  of  record  in  open  coort  adds 
nothing  to  its  validity. 

AsPBAL  from  the  Olarke  dxomi.    The  opinion  stateB  the  oaae. 

EianBon  and  French^  for  (he  appellants. 

HarUmy  Oraddook^  and  Apperson,  for  the  appellees. 

By  Court,  Ewma,  0.  J.  A  judgment  was  rendered  at  the  Sep- 
tember term,  in  favor  of  John  Doe,  on  the  demise  of  Hairow 
and  others,  against  Farrow's  heirs,  for  five  sixths  of  one  hnn* 
dred  and  twenty  acres  of  land,  under  the  mandate  of  this  court, 
founded  upon  a  verdict  found  in  favor  of  the  lessors  in  1825, 
with  a  stay  of  execution  till  the  next  term  of  the  court,  by  con- 
sent of  parties.  At  the  September  term,  1831,  Henry  Daniel, 
the  attorney  of  the  lessors,  appeared  in  court,  and  acknowledged 
satisfaction  of  the  said  judgment,  and  agreed  that  execution 
should  never  issue  thereon,  which  was  entered  of  record.  In 
May,  1887,  a  scire  faciaa  was  sued  out  by  the  lessors  of  the  plaint- 
iffs, to  revive  the  judgment.  The  defendants  appeared  and 
pleaded  the  entiy  of  satisfaction  aforesaid,  and  consent  that  ex- 
ecution should  never  issue  on  said  judgment;  the  plaintiffs  re- 
plied that  Heniy  Daniel  had  no  legal  authority  to  make  said 
entry.  Upon  the  trial  of  the  issue,  it  appeared  that  one  of  the 
numerous  lessors  had  employed  Henry  Daniel  to  bring  suit 
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against  the  defendants  for  about  two  thousand  aores  of  land^ 
embiaoing  the  land  recovered,  giving  him  authority  to  compro- 
mise the  same,  and  agreeing  that  he  was  to  pay  aU  costs,  and  have 
one  half  of  the  land  recovered.  Daniel,  by  agreement  with  the  do> 
fendants,  for  ox  hundred  doUaxs  in  commonwealth's  paper,  paid 
to  him,  all  of  which  he  retained  and  applied  to  his  own  use,  and 
which  at  the  time,  was  about  one  sixth  of  the  value  of  the  land, 
made  the  entiy  aforesaid  of  the  record.  The  jury  found  a  ver- 
diet  for  the  plaintifls,  and  a  motion  for  a  new  trial  being  over- 
roled,  and  judgment  rendered  thereon,  the  defendants  hav» 
appealed  to  this  court. 

We  are  perfectly  satisfied  that  Daniel  had  no  authorily,  as 
mere  attorney,  to  make  said  agreement  or  entry.  He  had  no 
power  as  such  to  release  the  judgment,  nor  to  chaffer,  with  the 
opposite  party,  and  receive  money  or  any  other  thing,  in  satis- 
ha&m  of  a  judgment  for  land.  Though  he  remains  the  attor- 
ney while  the  judgment  may  be  executed  without  new  proceed- 
ings under  his  warrant  to  sue,  such  continuance  of  his  power  is 
for  Vbe  enforcement  of  the  judgment,  and  not  for  its  release  or 
extinguishment.  Nor  can  it  make  any  difference  or  add  any  su- 
perior sanctity  to  that  arrangement,  that  it  was  entered  of  reo- 
oid  in  open  court.  And  if  it  be  conceded  that  the  authority  to 
compromise  the  suit,  made  by  one  of  the  lessors,  might  give 
sothority  to  compronuse  after  judgment,  which  may  be  well 
doubted,  it  being  the  agreement  of  one  only  of  the  numerous 
lessors,  it  could  not  authorise  the  compromise  that  was  made^ 
Bonendering  the  whole  land  jointly  recovered. 

The  instructions  given  by  flie  court  to  the  juzy  as  to  their  right 
to  take  into  consideration,  tmder  the  facts  proven,  whether  Dan- 
iel was  authorized  by  the  other  lessors  to  make  the  compromiaet 
wete  as  favorable  to  the  defendants  as  they  should  have  been. 

The  judgment  of  the  circuit  court  is  therefore  alBrmed. 

Arnuuisi  at  Law  bas  Ko  AuTHOBinr  to  CkiMFBOnras  Sun:  BaM  ▼• 
Aanft  ^Alabama,  42  Am.  Deo.  640.  note  660,  whan  othsr  omm  an  col- 


EiABOQ^B  Hsms  V.  Paixon  kt  al. 

(T  B.  ifonMn,  laa.] 

11    OF   THB    8XATUTX8    OF    1831    APPLiaB    OVLT  TO  GASH 

were  mmdo  by  femts  covert,  withoat  a  dedhmu  potuMtm^  befon 
Ihe  pMMge  of  the  act,  and  the  right  of  entry  of  the  wife,  or  of  her  hdr, 
had  aoemed  before  thai  Uam,  and  hi  snoh  case  osily  b  her  or  hia  right  to 
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bo  bomd.  If  she  or  he  fall  to  taa  within  mvoii  yem  firam  Uio  paoage  of 
the  Mt|  and  the  grantee  has  been  peaoeablj  poeieaiod  of  the  land  for 
•even  years,  nod  able  to  shovr  that  the  deed  was  made  withoat  fimnd  or 
guile. 

IdHULATUBB   BAB    POWXK    TO    PaSS    PBOSPBOnVB    AflT    OV    LdRTATION, 

thoogh  made  to  rataoaot  upon  exeonted  oontraols  or  oonTeyances  pre- 
Tioosly  made. 

OoranTunoy  ov  Kbhtuckt  IvHiBna  ImrAszov  ob  Taking  ov  Pbitatb 
Pbopxbtt  for  any  pnxpoee,  or  under  any  pretext  whatever,  except  for 
pnblio  use,  and  then  only  upon  affording  Just  oompensation  to  the  owner. 
And  the  legisUtnre  oan  not  take  private  property  from  one  person  and 
▼est  it  in  another,  by  impoeii^  upon  the  former's  right  to  hold  it  terms 
which  it  ii  impossible  for  him  to  perform,  as  by  requiring  him  to  sue 
within  a  specified  time,  when  there  is  no  remedy  afforded  or  mode  pre- 
scribed by  law  by  which  he  can  sue. 

Six  Months  is  not  Rkasonabia  Tms  or  Whzoh  to  Bab  a  right  to  sue 
for  recovery  of  land. 

Whbrb  Lbqislat!tbb  has  No  PowBB  TO  Do  AN  AoT,  it  can  not  delegate 
the  power  to  do  such  act  to  a  court  of  chancery. 

RZBODTBD    AS  WXLL   AS   EZXODTOBT    CONTBAOTS   ABB  WITHIN    FBOTECTION 

of  the  provision  of  the  constitution  of  the  United  States  which  prohib- 
its the  states  from  passing  laws  impairing  the  obligation  of  contracts 
Aor  ov  Lbqislatubb  Valqiatino  Void  Dxbd  ov  Fkmb  Cotbbt  is  unoon- 
stitutional,  because  it  impairs  or  destroys  the  obligation  of  a  contract. 

AnBAL  from  the  LoniBrille  ofaanoexy  oourt.  The  opinion 
stftteB  the  case. 

PtrUef  for  the  appeUants. 

(7.  A.  WUMiffe  and  BaUard,  for  the  appellees. 

By  Oonrty  Ewdtg,  0.  J.  This  is  a  controyersy  about  a  lot  of 
ground  in  the  city  of  LonisTille.  G«orge  Walls  demised  the  lot 
in  question  to  his  daughter,  Elizabeth  Patton,  the  wife  of  Samuel 
Patton.  In  1797,  Samuel  Patton,  by  deed  prepared  in  the  name 
of  himself  and  wife,  conyeyed  the  lot  to  Sarah  Elliott,  and  the 
deed,  upon  his  acknowledgment  alone,  was  duly  recorded.  In 
1806,  the  deed  was  presented  to  his  wife,  they  then  being  resi- 
dents of  Hardin  county,  and  signed  and  sealed  by  her,  and  on 
privy  examination  before  two  justices  of  the  peace,  acknowledged 
and  certified  by  them,  and  their  certificate  recorded  in  due  time, 
under  the  deed  of  her  husband  before  spread  on  the  record,  and 
the  name  and  seal  of  Mrs.  Patton  attached,  under  his  name,  to 
the  record  of  his  deed;  but  the  deed,  after  being  thus  executed 
by  Mrs.  Patton,  was  not  recorded,  nor  was  there  any  dedimuM 
potestatem  directed  to  the  justices,  authorizing  them  to  take  the 
acknowledgment  of  the  feme.  Mrs.  Patton  died  in  1822,  her 
husband  suryiying,  who  died  in  July,  1837.    In  Febmazy,  1888, 
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Thomas  W.  Patton,  their  only  son  and  heir,  instituted  an  action 
of  ejectment  for  the  lot,  against  Gray  and  wife,  who  were  in  pos- 
session, ftlMtnit^g  the  same  by  sundry  derivatiye  conveyances 
from  Sarah  Elliott,  to  whom  his  father  had  oonyeyed,  and  his 
mother  attempted  to  do  so  as  before  shown,  and  recovered  a 
judgment  for  the  lot.  From  that  judgment  an  appeal  was  taken 
to  this  court  and  the  judgment  afBrmed,  as  will  be  seen  by  ref * 
erance  to  the  case  reported  in  2  B.  Mon.  12.  Upon  the  return 
of  the  cause  to  the  lower  court,  Pearoe's  heirs,  whose  ancestor 
had  sold  and  warranted  the  title  of  the  lot  to  Ormsby,  under 
whom  Gray  and  wife  claimed,  filed  their  bill  under  the  eleventh 
section  of  the  act  of  1881  (1  Stat.  L.  450),  against  Thomas  W. 
Patton  and  others,  asking  a  confirmation  of  the  deed  of  his 
mother  and  a  release  and  surrender  of  his  titie,  alleging  that 
they  had  paid  and  satisfied  to  Ghsy  and  wife  the  consideration 
of  Ormsby's  purchase  from  their  ancestor.  The  circuit  court, 
upon  the  hearing,  dismissed  their  bill,  and  th^  have  appealed 
to  this  court. 

Waiving  the  question  raised  as  to  the  suffidenoy  of  the  certifi- 
cate of  the  justices,  of  the  privy  examination  and  admowledgment 
of  the  wife,  and  due  execution  and  record  of  the  deed,  and  all 
other  questions  as  to  defects  in  the  same,  except  the  single  de- 
fect of  a  want  of  dedimuM  potesiaiem,  authorizing  the  justices  to 
examine  the  wife  and  take  her  acknowledgment,  duly  returned 
and  recorded,  and  the  question  involves  directiy,  the  construc- 
tion of  the  eleventh  section  of  the  statute  of  1881,  supra,  which 
never  before,  that  we  are  aware  of,  has  received  the  construction 
of  this  court,  as  applicable  to  such  a  state  of  case. 

That  section  provides,  **  that  in  aU  cases  where  a  deed  of  con- 
veyance has  been  heretofore  made  by  a  baron  and/eme,  and  the 
same  has  been  duly  executed,  but  with  this  defect  only,  that  a 
dedimus  poUstaHem  did  not  issue  in  the  first  instance,  authorizing 
the  justices  to  take  the  privy  examination,  that  the  grantor,  or 
those  claiming  the  land  under  such  deed,  may  exhibit  a  bill  in 
chancezy,  at  any  time  after  the  firut  day  of  January,  1888,  in  the 
court  of  the  circuit  where  the  land  may  be  situated,  and  upon 
full  and  satisfiictozy  proof  being  made,  that  such  deed  has  been 
executed  by  baron  and  feme,  without  fraud  or  guile,  and  that 
there  has  been  seven  years'  peaceable,  continued,  and  uninter- 
rupted possession  under  such  deed,  since  the  passage  of  this 
act,  and  that  the  only  defect  is  the  want  of  a  dedimus  paiesUUem, 
to  take  the  acknowledgment  and  make  the  privy  examination,  to 
decree  a  confirmation  of  such  deed,  and  to  make  such  other 
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order  as  may  be  neoeesazy  to  perfect  the  title:  Provided,  how- 
erer,  tbat  so  much  of  thia  act  as  authorizes  suits  against  femm 
covefi,  to  obtain  a  due  execution  of  deeds  made  "without  a  dedir 
mvMpoiesUUem,  or  for  any  defect  in  taking  the  privy  examination, 
shall  not  be  so  construed  as  to  apply  to  any  case  where  a  feme 
has  commenced  suit  to  recover  her  estate  or  dower  in  lands,  or 
where  such  suit  shall  be  commenced  within  the  term  of  seven 
years  aforesaid,  next  after  the  passage  of  this  act." 

It  is  apparent  that  this  section  is  very  unskillf uUy  drafted,  and 
it  construed  according  to  the  literal  import  of  the  language 
used,  in  several  places,  the  obvious  purpose  of  the  legislature, 
in  its  enactment,  would  be  perverted,  and  the  section  rendered, 
in  many  respects,  an  absurdity.  The  grantor  is  authorized  to 
file  the  bill,  which,  if  taken  literally,  would  authorize  the  hus- 
band to  file  a  bill  against  his  wife  for  confirming  his  own  deed. 
The  grantee  vras  obvioucdy  intended,  instead  of  the  grantor. 
Again,  the  section  authorizes  a  bill  to  be  filed  at  any  time  after 
the  first  day  of  Januaiy,  1888,  when  the  proviso  saves  the  right 
to  the  feme  to  sue  for  the  land,  at  any  time  within  seven  years 
from  tiie  passage  of  the  act,  and  it  passed  on  the  fifteenth  of 
Januaiy,  1881,  of  course  the  seven  years  would  not  erpxe  until 
the  fifteenth  of  Januaiy,  1888,  fifteen  days  after  the  time  fixed 
for  filing  the  bill. 

In  the  same- manner,  we  must  conclude,  was  tiie  term /ernes 
covert  inadvertentiy  used  in  the  proviso,  for /ernes.  Hie  drafts- 
man having  his  mind  fixed  on  the  condition  of  the  wife,  at  ilie 
time  when  the  conveyance  vras  made  as  feme  covert^  fell  into  the 
error  of  using  the  tezm/eme  covert,  instead  at  feme,  in  the  pro* 
viso.  To  contend  that  feme  covert  was  meant,  is  to  impute  to 
the  legislature  the  gross  and  palpable  injustice  of  tantalizing 
Hbefeme  with  a  right  to  sue  within  seven  years,  "  to  recover  her 
estate,''  when  there  was  no  mode  knovm  to  our  laws,  nor  any 
provided  by  the  statute,  by  which  she  as  a  feme  covert  could  sue 
during  the  life  of  her  husband,  as  she  had  no  right  of  enti7,nor 
could  her  heir  sue  after  her  death,  during  the  life  of  his  &ther, 
he  being  tenant  by  the  courteqry  and  having  passed  all  his  in- 
terest to  the  grantee.  Nor  could  it  be  called  her  estate  pro- 
perly, or  at  any  rate,  her  estate  for  which  she  could  sue  during 
the  life  of  the  husband,  but  the  estate  of  the  grantee  of  the  hus- 
band. And  the  fact  of  calling  it  her  estate,  and  for  which  she 
might  sue  at  any  time  within  seven  years  from  the  passage  of 
the  act,  clearly  shows  that  the  legislature  looked  to  and  intended 
only  to  provide  for  a  case  where  the  husband  was  dead,  and  the 
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wUb  was  entiiled  to  the  estate,  and  had,  at  the  passage  of  the 
kir«  a  light  of  entrjr  and  of  suit  for  the  recoTeiy  of  the  same. 
Bssides,  the  section  provides  for  relief  only  in  a  case  where  the 
giantee  had  remained  in  the  peaceable  and  vninterrapted  pos- 
session for  seven  years;  where  the  possession  dnring  the  life  of 
ihe  husband  could  not  be  held  otherwise  than  peaceable  and 
vninterrapted,  against  any  assertion  of  right  by  the  wife  or  her 
heir,  which  shows  that  the  section  was  intended  to  apply  to  a 
one  where  the  peaceable  possession  might  be  disturbed  at  any 
time  during  the  seven  years,  by  the  suit  of  the  wife  or  her  heir, 
but  not  being  disturbed,  they  were  to  be  bailed  of  their  remedy. 
It  may  also  be  observed,  that  there  is  no  saving  in  the  proviso 
in  favor  of  the  light  of  suit  on  the  part  of  the  heir  of  the  feme, 
if  she  be  dead,  yet  the  gross  injustice  of  erdnding  the  heir  from 
ihe  right  to  sue  for  his  inheritance  within  the  time  secured  to 
his  mother  could  never  have  been  intended  or  contemplated  by 
ihe  legislature,  and  such  construction  as  would  imply  it  should 
BBvar  be  given  to  the  section. 

Correcting  the  inaccuracies  and  inadvertencies  referred  to,  in 
the  language  and  frame  of  the  section,  and  giving  a  consistent  ef- 
feet  to  all  its  provisions,  we  understand  it,  with  the  proviso,  as  ap- 
plying only  to  cases  where  deeds  had  been  made  hj  femes  covert^ 
in  conjunction  with  the  husband,  without  a  dedimus  pateeta* 
Jem,  before  the  passage  of  the  act,  and  the  wife's  light  of  entiy, 
or  that  of  her  htir,  had  accrued  before  that  time,  by  the  death 
of  the  husband  or  otherwise;  and  that  in  such  cases,  and  such 
onty,  if  she  or  her  heir  failed  to  sue  for  seven  years  from  the 
passage  of  the  act,  her  or  his  remedy  was  intended  to  be  barred, 
and  the  title  confirmed  in  the  grantee,  or  others  who  might  have 
been  peaceably  possessed  of  the  land  under  such  defective  con- 
veyance for  seven  years,  provided  it  could  be  shown  that  the 
deed  was  made  witiiout  fraud  or  guile.  The  section  thus  con- 
strued, was  intended  to  operate  as  a  conditional  act  of  limita- 
tion; the  right  to  the  benefit  of  the  bar  being  made  to  depend 
upon  and  only  available  to  the  grantee  or  his  vendee,  upon  the 
condition  of  his  showing  that  the  deed  was  obtained  without 
fraud  or  guile.  The  fact  that  the  limitation  was  not  intended 
to  be  general,  or  to  apply  to  all  cases  indiscriminately  where  the 
feme  had  conveyed,  but  only  to  cases  in  which  it  could  be  shown 
that  the  conveyance  was  made  fairly,  and  without  fraud  or  guile, 
may  have  been  the  reason  for  not  allowing  the  bar  to  be  pleaded 
at  hw,  as  in  other  cases,  but  of  giving  the  jurisdiction  to  a 
eourt  of  chancery  over  the  subject,  as  the  most  appropriate 
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tribunal  to  inquire  into  and  determine  the  fraud  or  guile,  the 
want  of  which  was  made  the  condition  upon  which  alone  the 
right  to  the  benefit  of  the  bar  was  made  to  depend.  Aa  a  pro- 
Bpectiye  act  of  limitation,  general  or  conditional,  though  made 
to  retroact  upon  executed  contracts  or  conTeyanoes  preyiouslj 
made,  we  have  no  doubt  that  the  section  was  within  the  consti- 
tutional competency  of  the  legislature,  whether  tested  by  the 
state  or  federal  constitution.  The  wife  or  her  heirs  having  a 
right  of  entry,  and  reasonable  time,  seven  years,  allowed  to 
sue,  if  she  or  they  failed  to  avail  themselves  of  the  remedy, 
they  might  justly  be  regarded,  for  the  peace  of  society,  as  sor- 
rendering  their  titie,  or  abandoning  their  contract. 

This  being  the  legitimate  construction  to  be  given  to  the  seo- 
tion,  it  at  once  appears  that  it  does  not  apply  to  the  case  before 
the  court,  as  Mrs.  Fatten  was  dead  before  the  statute  was  en- 
acted, and  her  heir,  Thomas  W.  Fatton,  the  defendant,  had  no 
right  of  entry  or  of  suit,  at  or  before  its  passage,  nor  till  with- 
in about  six  months  before  the  expiration  of  the  seven  years 
allowed  for  bringing  suit,  his  father  having  died  only  about  that 
length  of  time  before  the  termination  of  the  period  limited. 
We  are  the  more  disposed  to  give  to  the  section  the  construction 
which  we  have  given  to  it,  inasmuch  as  a  different  construction, 
or  a  construction  which  makes  it  apply  to,  and  take  away  the 
fee  of  the  wife  or  her  heir,  upon  the  impossible  condition  of 
their  failure  to  sue  within  seven  years,  when  their  hands  were 
tied,  and  they,  or  either  of  them,  had  no  right  of  entry  or  of 
suit,  by  the  existing  laws,  and  none  was  provided  by  tiie  sec- 
tion, would  not  only  be  grossly  unjust,  but  a  palpable  invasion 
of  private  right  secured  to  the  citizen  by  the  constitution  of 
Kentucky,  and,  we  think,  also  by  the  constitution  of  the  United 
States. 

That  section  of  the  constitution  of  Kentucky,  which  provides* 
*'  Nor  shall  any  man's  property  be  taken  or  applied  to  publio 
use,  without  just  compensation  being  previously  made  to  him,'* 
has  been  construed  by  this  court,  and  properly,  to  inhibit  the 
invasion  of,  or  the  taldng  of  private  property,  for  any  purpose, 
or  under  any  pretext  whatever,  except  for  public  use,  and  for 
that  only,  upon  affording  previous  just  compensation  to  the 
owner.  This  provision  of  the  constitution  affords  a  shield  to 
private  right,  and  should  be  so  construed,  against  any  enact- 
ment of  the  legislature,  direct  or  indirect.  It  would  be  a  poor 
protection  to  the  right  of  the  citizen,  to  hold  and  enjoy  un- 
molested, his  private  property,  if  the  legislature  could  take  it 
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%imj  and  Test  it  in  another,  in  prcBsenti  or  in  fiUuro,  hy  impoa- 
mg  teims  and  conditions  upon  bis  right  to  hold  it,  which  are 
impoeaible  for  him  to  perform;  as  bjrequiring  him  to  sue  with- 
in a  specified  timey  when  there  is  no  remedy  afforded  or  mode 
prescribed  by  the  law  by  which  he  can  sue.    If  even  any  terms 
eoold  be  imposed,  whidi  would  embarrass  his  right,  or  obstruct 
his  full  enjoyment  of  his  estate,  indirect  in-vasions  of  private  prop- 
erly should  noTer  be  countenanced,  as  it  is  easy  to  frame  pre- 
tests, dictated  by  apparent  policy  and  personal  hardship  at  the 
time,  to  eivade  and  fritter  down  the  protection  intended  to  be 
afforded.     Nor  can  the  fact  that  Patton  had  the  right  to  sue  for 
six  months  before  the  termination  of  the  time  limited,  by  the 
unforeseen  and  accidental  death  of  his  father,  make  any  differ- 
ence.    Six  months  is  not  the  time  prescribed  for  the  suit,  but 
seren  years,  and  if  it  was,  we  should  hardly  regard  it  as  a  rea- 
sonable time,  to  be  constitutionally  ayailable,  to  bar  the  rem- 
edy as  a  mere  act  of  limitation.    Nor  can  it  make  any  difference 
that  the  legislature  has  made  a  court  of  chancezy  the  instrument 
to  divest  the  right  of  the  heir.    If  the  legislature  had  not  the 
power  to  do  it,  neither  could  they  delegate  the  power  to  do  it» 
to  any  other  body,  judicial  or  executiTe. 

We  also  incline  strongly  to  belieye,  that  the  section,  if  oon- 
stmed  as  contended  for,  would  be  an  infraction  of  that  provision 
of  the  constitution  of  the  United  States  which  prohibits  the  en- 
actment of  any  law  impairing  the  obligation  of  contracts.  It  is 
well  established  that  this  provision  of  the  constitution  applies 
as  well  to  executed  as  executozy  contracts.  Mrs.  Patton,  and 
h»  heir  after  her  death,  held  the  fee^simple  title  to  the  lot  in 
question,  under  the  grant  from  the  commonwealth  and  the 
seferal  mesne  conveyances  down  to  her.  That  title  she  or  her 
heir  has  never  forfeited  nor  parted  with,  by  any  contract  bind- 
ing in  law  or  equity.  The  deed  relied  on  as  her  deed,  is  a  null- 
ity, and  has  no  more  legal  effect  or  operation  in  passing  her 
title,  in  law  or  equity,  than  if  the  conveyance  had  been  acknowl- 
edged before  John  Doe  or  Richard  Boe,  or  any  other  private 
person,  or  if  it  had  never  been  acknowledged  at  all,  or  privy 
examination  made.  It  amounts  to  no  more  than  an  attempt  to 
make  a  contract  or  conveyance,  which  has  no  legal  or  equitable 
force  or  validity,  and  notwithstanding  which,  the  wife  and  her 
heir  after  her,  held  the  fee-simple  title  in  remainder,  after  the 
death  of  her  husband,  as  fully  and  effectually  as  if  no  such 
attempt  to  convey  had  been  made.  If  the  section  in  question 
takes  away  the  right  and  vests  it  in  another,  does  it  not  impair 
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ihofle  oontraoiB  of  oonT^yanoe  from  the  commonwealtli  down 
to  her  and  her  heirs,  nnder  which  they  held,  and  had  a  right  to 
hold  the  lot  in  question?  Bnt  for  the  section  the  title  of  the 
heir  is  unquestionable.  If  it  be  diyested,  by  what  power  has  it 
been  diyested,  by  the  act  of  the  mother  or  by  the  act  of  the 
legislature  ?  If  by  the  act  of  the  legislature,  their  act  diyests  a 
Tested  right  in  the  heir,  and  not  only  impairs  but  destroys  the 
obligatory  force  of  the  contracts  of  conyeysnoe  down  from  the 
commonwealth  to  the  heir,  under  which  he  had  the  right  to 
hold  the  lot  and  repose  in  safely  in  its  full  enjoyment. 

We  are  aware  that  the  courts  of  Pennflylyaniahaye  established 
a  different  doctrine  in  relation  to  the  subject  before  us,  from  the 
doctrine  here  ayowed,  and  haye  eyen  gone  much  further  than  we 
are  required  to  go,  in  sustaining  legislatiye  enactments,  in  giy- 
ing  yalidiiy  to  yoid  and  inyalid  oontnsots.  But  we  neyer  can 
bring  ourselyes  to  sanction  the  doctrine  there  established.  The 
supreme  court  of  Ohio,  in  the  case  of  the  Lettee  of  Ohrittian 
Good  y.  EliMobeih  Zerd^er,  12  Ohio,  8M,  had  the  sulqeot  under 
consideration,  in  a  case  yeiy  analogous  to  the  one  before  us,  and 
haye  established  a  different  doctrine  from  that  sustained  in 
Pennsylyania,  and  one,  as  we  conceiye,  much  better  ^l^atftd 
to  preserye  and  sustain  the  inyiolabiliiy  of  priyate  rights  against 
legidatiye  interference. 

Nor  can  we  yield  our  sanction  to  the  doctrine  ayowed  by  the 
majoriiy  of  the  supreme  court  of  the  United  States,  in  the  case 
of  Satterlee  y.  MaUhewBon,  2  Pet  412,  in  its  application  to  this 
case.  Though  it  may  be  true  that  a  law  which  giyes  yalidiiy  to 
a  yoid  contract,  can  not  be  said  to  impair  the  obligation  of  thai 
contract,  yet  it  seems  to  us  that  a  law  which  giyes  force  and 
efficaqy  to  a  contract  which  was  a  nullity,  or  which  was  no 
contract  before,  but  a  mere  unauthorised  attempt  to  makea  con- 
tract, by  which  the  fee  is  taken  from  one  person  and  transferxed 
to  another,  as  effectually  impairs,  nay  uproots  and  destroys  the 
obligation  of  the  contracts  under  which  the  title  was  held,  as  if 
those  contracts,  by  a  direct  act  of  legislation,  had  been  dedaxed 
nullities,  or  the  title  wrested  from  the  holder,  and  giyen  to  an- 
other without  such  pretext,  or  reclaimed  by  the  commonwealth. 
As  Justice  Johnson,  in  the  case  of  Satterlee,  supra,  with  whose 
opinion,  in  the  main,  we  concur,  justly  remarks:  **  What  boots 
it,  that  I  am  protected  by  that  constitution  from  haying  the  ob- 
ligation of  my  contract  yiolated,  if  the  legislatiye  power  can 
create  a  contract  for  me,  or  render  binding  upon  me,  a  contnMst 
which  was  null  and  yoid  in  its  creation  ?    To  giye  efficacy  to  a 
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Toid  oontcaot  is  not,  it  is  trae,  Tiolatmg  a  contmct,  bat  it  is  do- 
ing infinitely  worae;  it  is  adTanoing  to  the  T617  extreme  of  that 
daas  of  artntiaiy  and  deepotio  acts,  which  bear  upon  individual 
zightB  and  liabilities,  and  against  the  whole  of  which,  the  oon- 
stitation  most  dearly  Intended  to  interpose  a  protection  com- 
mensnzate  with  the  eril/'  And  after  giving  his  views  of  the 
gronnd  npon  which  the  decision  of  the  state  court  might  be 
supported,  he  renuurks :  *  *  The  decision  of  the  state  court  is  sup- 
ported under  this  view  of  the  subject,  without  resorting  to  the 
portentous  doctrine  (for  I  must  call  it  portentous)  that  a  state 
may  dedaxeayoid  deed  valid  as  affecting  individual  Utigants,  on 
a  point  of  right,  without  violating  the  constitution  of  the  United 
States.  If  so,  why  not  create  a  deed  or  destroy  the  operation 
of  a  limitation  act  after  it  has  vested  a  title  f" 

We  also  concur  with  him  in  opinion,  that  it  was  an  unfor- 
tunate opinion  in  the  supreme  court  originally,  by  which  the 
words  "  export  facto/*  in  the  constitution  of  the  United  States, 
were  confined  to  penal  cases  only,  and  agree  with  him  in  a  note 
appended  to  his  opinion,  that  if  that  construction  is  to  stand 
(and  it  has  been  too  long  settled  and  acted  upon  now  to  be  dis- 
turbed), a  construction  should,  by  intendment,  be  given  to  the 
nert  dause  inhibiting  the  impairment  of  the  obligation  of  con- 
traets,  whidi  would  afford  that  protection  to  private  rights 
springing  out  of,  or  dependent  upon  contract,  against  retro- 
active legislation,  which  was  contemplated  by  the  framars  of 
that  instrument. 

Upon  the  whole,  we  are  perfectly  satisfied  that  the  complain* 
sats  were  not  entitled  to  the  relief  which  they  adoed.  The  de- 
cree of  the  chancdlor  dismissing  their  bill  is,  therefore,  affirmed. 

God  in  JITcMfaNMi  V.  JtevI,  19  DL  88^  to  the  pofa 
tikM  the  title  to  land  from  one  penon  and  tmHien  It  to  aaotliir  li  inioi»* 
•tf tntional,  nnll,  and  void. 

BaesosnooiivB  L4WB:  Sao  OrtalaJ  AmA  v.  i^VveM,  M  Am.  Daop  701,  aota 
70(k  viMfe  oihar  oaaea  on  thii  anbjaot  ara  ooUaoted. 

IiAWi  TwrAimita  Osuxuama  ov  Cknmuonx  Sao  Mmdp^lkt  Amitmif  ▼, 
idoffpi^  St  Am.  DaOiSSS^aotafiO^  wfaaraotiMfoaaeaaraobnaotad. 
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Bulb  ab  to  ComnssioNs  is,  that  the  whole  eorrloe  or  dsif 
mut  be  perfonned  before  the  right  to  any  oommlMJon  fttteohees  for  «■ 
agent  must  complete  the  thing  reqoiied  of  him  before  he  ii  entitled 
to  charge  for  it. 
Ki^rwi  Pebtkntbd  fbom  Oomplktiko  BiTSuriss  by  BifPU>TXB  is  entitled 
to  compensation  for  the  services  he  has  perfonned.  Consequently  if 
a  broker  employed  to  sell  a  piece  of  land  finds  a  porohaser,  bat  has  the 
business  taken  ont  of  his  hands  and  given  to  another  broker,  who 
completes  the  pnrohase  at  the  terms  agreed  upon,  he  is  entitled  to  his 


AfPBAL  from  New  Qrleaiui  oommeioial  oonrt    The  opinioB 
etatee  the  case. 


Ehoyn^  for  the 

Va»on^  contra. 

By  Court,  Sudsll,  J.  The  defendants  were  ownem  of  certain 
real  estate.  They  desired  to  sell  it,  and  employed  the  plaintiff, 
a  broker,  to  procure  a  purchaser.  The  plaintiff  offered  the 
property  to  Mercer  at  fifty  thousand  dollars;  Mercer  made  an 
offer  of  forty  thousand  dollars,  or  stated  that  amount  as  his 
maximum.  They  had  seyeral  interviews,  the  broker  explaining 
the  character  of  the  property  by  exhibiting  the  plans,  etc. ;  but 
no  bargain  was  concluded  by  Ghottschalk.  Pending  the  negotia- 
tion between  plaintiff  and  Mercer,  Mercer  called  on  Hewes,  who 
had  once  owned  the  property.    Hewes  stated  that  he  also  was 
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chaiged  with  the  sale  of  the  property;  but  on  being  informed 
that  Gt>tt8chalk  had  offered  it  to  Mercer,  Hewes  said  he  would 
not  interfere.  Sabeeqaentlj«  however,  the  defendants  withdrew 
the  plan  from  Gtottschalk's  hands,  and  sent  Hewes  to  Mercer, 
and  by  negotiations  through  Hewes  and  Saul,  who,  it  seems, 
represented  a  mortgage  creditor  upon  the  property,  the  sale  was 
soon  after  olosed  with  Mercer,  at  the  same  price  which  Mercer 
originally  offered,  or  stated  as  his  maximum,  to  Gottschalk. 

It  is  argued  by  the  counsel  for  defendants  that  Oottschalk  is 
not  entitled  to  his  commission,  because  the  sale  was  not  con- 
cluded by  him;  that  the  negotiation  through  Oottschalk  termi- 
nated unsuccessfully;  and  that  the  bargain  was  accomplished 
through  the  efforts  of  Hewes  and  Saul.  The  cases  of  Blanc  t. 
Btyprovement  Bank,  2  Bob.  (La.)  63,  and  of  JHdion  t.  JDuralde, 
Id.  163,  are  cited  by  the  defendants.  The  former  supreme  court 
then  decided  that  a  broker  can  claim  no  compensation  unless  a 
bargain  be  effected.  In  the  case  of  Blanc,  it  appears  that  he 
was  employed  to  obtain  for  the  ImproTement  Bank  the  negotia- 
tion of  a  loan  of  three  millions  of  francs  in  Europe,  and  was,  by 
the  terms  of  a  written  agreement,  to  receiye  a  certain  commis- 
sion, if  the  loan  should  be  effected.  The  negotiation  was  never 
effected.  .  So  in  the  case  of  Didion,  the  plaintiff  was  employed 
to  sell  a  piece  of  land.  The  sale  was  neyer  effected.  In  both 
cases,  the  court  held  that  no  compensation  could  be  allowed. 
These  decisions  do  not  coyer  the  present  case.  Here  the  bar- 
gain, to  which  the  attention  of  Mercer  had  been  first  drawn  by 
Gottschalk,  was  soon  after  consummated  at  the  very  price  at 
which  Mercer  made  an  offer  to  him. 

An  examination  of  the  testimony  satisfies  us  that  the  judge 
of  the  commercial  court  correctly  considered  Gottschalk  as  an 
efficient  instrument  in  bringing  about  the  sale.  After  he  had 
thus  rendered  services,  which  eyentuaUy  inured  to  the  advan- 
tage of  the  defendants,  they  could  not  deprive  him  of  all  com- 
pensation by  withdrawing  tlie  plan  from  his  hands,  discharging 
him,  and  consummating  the  negotiation  through  other  agents. 
Hewes,  one  of  these  agents,  very  properly  took  this  view  of  the 
case,  manifested  a  delicacy  as  to  taking  the  business  out  of 
Gottschalk's  hands,  and  appears  to  have  been  induced  to  do  so 
by  the  declaration  of  one  of  the  defendants,  that  plaintiff  should 
be  satisfied.  The  defendants  have  receiyed  advantage  from  the 
services  of  Oottschalk,  and  they  ought  to  pay  for  them.  The 
general  rule  of  law  as  to  commissions  is,  that  the  whole  service 
«r  duty  must  be  performed,  before  the  right  to  any  commission 
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attaches;  for  an  agent  must  complete  the  thing  required  of  him 
before  he  is  entitled  to  charge  for  it.  But  cases  may  occur,  in 
which  an  agent  maybe  entitled  to  a  remuneration  for  his  services, 
in  proportion  to  what  he  has  done,  although  he  has  not  completed 
the  business.  See  Story  on  Agency,  888;  Bamond  t.  Holiday, 
1  Oar.  &  P.  884.  We  consider  this  such  a  case.  Here  the  en- 
tire performance  by  plaintiff  was  prerented  by  the  act  of  the 
defendants.  They  took  the  business  out  of  his  hands,  intrusted 
it  to  others,  and  soon  after  the  bargain  with  Mercer  was  dosed. 

As  to  the  quantum  of  remuneration,  we  see  no  enor  in  the  de- 
eree  of  the  court  below. 

Judgment  a£Brmed. 


Baldwin  v.  Bank  of  LoxnBiANA. 

[1  LoxmuiTA  AMXUAL,  18.] 

Bahk  UwDBBTAsnro  GoLLBcnoK  OF  NoTB  becomes  boond  to  bave  eiveiy- 
thing  done,  aooording  to  the  laws  of  the  state,  neoessary  in  the  oaae  of 
non-payment,  to  fix  the  fall  liability  of  the  drawer  and  Indoner. 

Bire  UmoxBTAKiNo  to  Gollbot  Notb  should  Bkplot  Notakt  Pdbuo 
to  make  demand  and  protest,  and  to  giTe  notice  to  indonen. 

AOBNT  18  NOT  RkSFONSIBLE  IOB  KbOLIOSNGB  OK  MiSCONDUOr  or  SUBAaiMT 

if  he  has  used  reasonable  diligence  as  to  the  skill  and  ability  of  the  agent 
in  his  choice.  But  the  snbagent  will  in  such  cases  be  responsible  to  the 
principal  for  his  own  negligence  and  miscondnct. 

BaKK  VOB  OOLLlOnOK  IB  KOT  LlABLB  VOB  FaILUBB  OF  NOTAKT  tO  glTS  no- 
tice of  protest  to  the  indorser  in  the  manner  prssoiibed  bylaw,  wheraby 
the  latter  is  discharged. 

AmAL  from  the  district  court  of  the  first  diatrioL  The 
opinion  states  the  case. 

Hoffman^  for  the  appellant. 

L.  Peiroe,  contra. 

By  Court,  Sudbll,  J.  The  plaintiff  seeks  to  make  the  de- 
fendants, an  incorporated  bank,  liable  to  him  for  the  sum  of 
fiye  hundred  and  thirty-three  dollars  and  twenty-one  cents,  with 
interest  and  damages,  upon  the  ground  that  he  deposited  with 
the  defendants,  for  collection,  a  promissory  note,  drawn  by 
Davis,  and  indorsed  by  Haiper.  That  it  had  long  been  the  usage 
of  banks  in  New  Orleans  to  cause  notes  so  deposited  to  be  pro- 
tested, in  case  of  non-payment,  by  a  notaxy  public,  and  to  give 
notice  to  indorsers.  That  the  bank,  at  the  maturity  of  the  note, 
placed  it  in  the  hands  of  their  agent,  William  Christy,  a  notaxy 
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public,  to  make  the  tumal  demand  and  pTotest«  and  to  give  the 
oBiial  notice  to  the  indorser.  That  Chrisiy  undertook  accord- 
ingly to  giTC  aaid  notice  of  protest;  but  did  not  serve  upon  or 
deliyer  such  notice  of  protest  to  said  Harper,  in  the  manner 
required  by  law.  That  he  has  obtained  judgment  against  the 
maker,  and  issued  execution  unsuccessfully  against  him,  and 
that  the  maker  is  insolrent.  That  he  has  brought  suit  against 
Harper  also;  but  that  judgment  has  been  rendered  in  Haxper's 
faTor,  on  the  ground  that  he  was  not  duly  notified  of  the  mak- 
er's default.  The  court  below  gave  judgment  in  favor  of  the 
bank,  and  the  plaintiff  appealed.  The  counsel  for  the  defend- 
ants has  addressed  to  us  azguments  on  several  points  of  law  and 
fact,  which  we  do  not  consider  it  necessary  to  examine.  We  will 
assume  for  the  purpose  of  the  present  inquiry,  that  Harper  did 
not  receive  legal  notice,  that  the  plaintiff  has  expended,  in  an 
unavailing  suit  against  him,  the  amount  alleged  in  his  petition, 
and  that  the  maker  of  the  note  is  utterly  insolvent. 

The  bank  having  undertaken  for  its  depositor  the  collection 
of  the  note,  became  thereby  bound  to  have  everything  done  ao- 
cording  to  the  laws  of  the  state,  that  should  be  necessary,  in 
case  of  non-payment,  to  fix  the  full  liabiliiy  of  the  drawer  and 
indorser.  In  ascertaining  whether  this  duly  has  been,  in  legal 
contemplation,  sufficiently  performed,  we  shall  inquire:  1. 
Whom  was  it  the  duiy  of  the  bank  to  employ  to  demand  pay- 
ment, make  protest,  and  give  notice  of  protest  of  this  notef 
S.  How  tax  is  the  bank  liable  for  the  n^ligence  of  the  person 
thus  employed? 

1.  Our  laws  provide  for  the  aiq[Krintmfint  by  the  chief  magis- 
tnfte  of  certain  public  officers,  called  notaries  public.  These 
officers  keep  public  records  of  their  official  acts.  These  records 
are  clothed  by  the  law  with  such  solenmiiy  that  the  originals  or 
certified  copies  are  received  in  our  courts  as  authentic  evidence* 
Our  laws  clothe  these  officers  with  the  authority  to  make  demand 
and  protest  of  bills  of  exchange  and  promissozy  notes;  and  de- 
clare also,  that  all  notaries,  or  persons  acting  as  such,  are  author- 
ised '*  in  their  protests  of  biUs  of  exchange,  promissozy  notes, 
or  orders  for  the  payment  of  money,  to  make  mention  of  the  de- 
mand made  upon  the  drawer,  acceptor,  or  person  on  whom  such 
note  or  bill  of  exchange  is  drawn  or  given,  and  of  the  manner 
and  circumstances  of  such  demand,  and,  by  certificate  added  to 
such  protest,  to  state  the  manner  in  which  any  notices  of  protest 
to  drawers,  indorsers,  or  other  petaons  interested,  were  served 
«r  forwarded;  and  whenever  they  shall  have  so  done,  a  certified 
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copy  of  audi  protest  and  oertificate  shall  be  evidence  of  all  the 
matters  therein  stated."  And  bj  another  statute  it  is  declared 
that "  the  bearers  of  bills  of  exchange  and  promissoiy  notes,  pay- 
able in  this  state,  and  subscribed  after  the  passage  of  the  statute, 
shall  be  entitled  to  an  interest  on  the  amount  of  said  bills  or 
notes  from  the  day  they  were  regularly  protested  for  non-pay- 
ment:" Act  of  1821. 

It  thus  appears,  that  an  agent  who  intrusts  to  a  notazy  pub- 
lic the  duty  of  protesting  and  giving  notice  of  protest,  selects  a 
public  officer,  who  acts  under  the  solemnity  of  an  oath,  and  the 
authority  of  the  exeoutiye  commission  and  the  laws  of  the  land; 
whose  official  character  implies  a  certain  degree  of  skill  and  ex- 
perience; whose  protest  fixes  instantly  and  certainly  the  liability 
for  interest;  whose  official  records  of  the  protest  and  notice  re- 
main though  he  should  depart,  survive  not  only  his  recollection 
but  his  life,  and  stand  in  perpetual  remembrance  of  his  official 
acts.  Under  such  circumstances  it  can  not  be  doubted  what 
course  a  prudent  and  faithful  agent  should  pursue.  Knowing 
the  law,  and  the  advantage  which  an  observance  of  the  law  gives 
to  the  holder  of  a  note  thus  protested  and  notified,  it  is  the 
agent's  duty  to  employ  a  notary  public.  This  duty  the  defend- 
ants fulfilled;  for  the  petition  and  testimony  both  show  that  the 
note  was  placed,  on  tiie  day  of  its  maturity,  in  the  hands  of 
William  Christy,  a  notary  public,  being  the  same  officer  to  whom 
the  bank  uniformly  intrusted  its  own  business. 

2.  How  far  is  the  bank  liable  for  the  negligence  of  the  person 
thus  employed  ?  In  the  language  of  the  former  supreme  court, 
in  Hyde  v.  Planter^  Bank,  17  La.  566  [36  Am.  Dec.  621],  the  de- 
fendants have  exhibited  that  care,  attention,  and  diligence  which 
men  of  common  prudence  bestow  on  their  own  a£Eairs;  they  have 
done  for  the  plaintiff  all  that  he  would  have  done  for  himself, 
had  he  been  present  here,  and  retained  the  note,  till  its  matur- 
ity, in  his  own  possession.  The  daily  and  necessarily  important 
transactions  arising  from  the  use  of  its  own  large  capital,  re- 
ceive, in  this  particular,  the  same  care  and  attention  which  the 
plaintiff's  claim  has  received,  and  no  more.  Greater  diligence 
and  greater  prudence  than  is  here  exhibited,  it  would  be  un- 
reasonable and  unjust  to  require.  The  decision  of  this  case 
rests  on  a  familiar  doctrine  of  the  law  of  agency.  In  many 
cases  of  agency,  says  Judge  Story,  it  becomes  neoessaiy  and  is 
usual  for  the  agent  to  employ  a  subagent,  as  for  example,  a 
broker,  to  transact  the  business.  In  such  a  case,  the  agent  will 
not  ordinarily  be  responsible  for  the  negligence  or  misconduct 
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of  the  sabagent,  if  he  has  used  reasonable  diligence  in  his  choice 
as  to  the  skill  and  ability  of  the  agent.  But  Uie  snbagent  will, 
in  sach  cases,  be  responsible  to  the  principal  for  his  own  negli- 
gence or  misconduct:  Story  on  Agency,  190.  This  doctrine 
folly  applies  to  the  case  before  us,  for  we  haTe  already  shown 
that  it  was  the  duly  of  the  bank  to  employ  a  notary.  Moreoyer, 
a  doctrine  which  is  sound  in  the  case  of  an  ordinary  indiyidual, 
seems  to  apply  with  peculiar  emphasis  to  the  case  of  tk  corpora- 
tion, an  artificial  being,  which  must  necessarily  act  by  substitu* 
tion. 

In  farther  illustration  of  the  rights  and  relations  of  the  par- 
ties, lotus  present  a  single  analogous  case.  Let  us  suppose  that 
the  note  in  question  had  been  so  protested,  and  the  notice  to 
Hari>6r  so  giyen,  as  undeniably  to  fix  his  liability.  That  there- 
after, Baldwin  should  address,  from  his  residence  in  New  Jer- 
sey, a  letter  to  the  bank,  requesting  it  to  proceed  by  suit  to  col- 
lect the  note;  that,  in  the  execution  of  this  mandate,  and  it 
being  necessary  to  employ  an  attorney  at  law,  the  bank  should 
hand  the  note  for  suit  to  a  sworn  attorney  at  law,  of  long  stand- 
ing and  experience  at  the  bar,  and  enjoying  a  good  character  as 
to  diligence,  integrity,  and  professional  skill;  that  the  attorney 
should  accordingly  institute  suit,  but  that  by  his  mismanage- 
ment and  negligence,  the  suit  should  fail,  an  undoubted  oppor- 
tunity of  collecting  the  note  be  lost,  and  the  indorser  soon  after 
die  in  utter  insolyenc^.  The  analogy  with  the  case  before  us, 
seems  to  us  complete;  yet,  in  such  a  case,  neither  in  reason  nor 
on  authority,  would  the  bank  be  responsible  for  the  attorney's 
fault.  The  bank  might  well  say  that,  it  had  pursued  the  neces- 
sary course  of  business  in  such  cases,  and  had  done  for  its  cor- 
respondent precisely  what  he  would  haye  done  for  himself,  if 
present:  See  Paley  on  Ag.;  18  Law  Lib.  9,  45;  1  Liyermore  on 
Ag.  354;  also  1  MUes,  173. 

We  consider  ourselyes  as  reiterating,  in  this  case,  the  decision 
of  the  former  supreme  court,  in  the  case  of  Hyde  and  Ooodrich 
y.  The  PknUer^  Bank,  17  La.  566  [36  Am.  Dec.  621],  and  in  the 
case  of  Ikxuner  t.  The  Oaa  Bank,  2  Bob.  (La.)  296.  The  plaint- 
iff attempts  to  distinguish  the  present  from  those  cases,  because 
there  the  agency  was  goyemed  by  the  law  of  Mississippi;  and 
he  urges  that  in  that  state  a  notary  giyes  a  bond  to  the  state, 
which  is  ayailable  to  any  party  injured.  It  is  true,  that  this 
provision  of  the  law  of  that  state  was  adyerted  to  in  the  Flanien^ 
Bank  Oase,  mipra;  but  after  a  careful  perusal  of  the  opinion  of 
the  court,  we  do  not  consider  it  as  put  upon  that  narrow  ground, 
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nor  that  the  cbeiimstftiioe  of  the  offleial  bond  mis  an  eBsential 
element  in  the  deoision. 

It  is  also  aiffned  that  the  delendantBhaveeifaibited  their  own 
eonviotbn  of  weir  xeqN>ndbiUi7  hj  taking  a  bond  from  Ohrisfy, 
with  Biizetiee  for  the  faithfol  petformanoe  of  his  duties,  condi- 
tioned also  to  save  the  bank  harmless,  from  or  on  aoconnt  of  any 
negligence  or  misconduct  of  him,  the  said  Ohrisiy,  etc.  The 
dnties  of  a  notaiy  of  a  bank  are  multi&rions,  and  Uie  taking  of 
a  bond  is  a  salntazy  precaution;  but  certainly  a  contract  of  this 
sort  between  Ohrisiy  and  the  bank  has  no  connection  with  the 
contract  of  deposit  between  the  plaintiff  and  defendants,  and 
can  not  diTninish  nor  enlarge  the  obligations  arising  from  it. 

It  is  said  that  if  we  affirm  the  judgment  in  fayor  of  the  de- 
fendants, we,  in  doing  so,  overrule  numerous  decisions  of  the 
former  supreme  cotnrt  In  our  opinion,  the  cases  referred  to 
were  substantially  overruled  in  the  case  of  Eyd0  and  OoodriiA  r. 
The  Planter^  Bank,  already  cited. 

Judgment  affirmed.  

LiABnjTT  or  Bahk  ab  Aamtn  lea  OoLUBOiioiri  See  tbe  note  to  AUm  t. 
Mertktmt^  B'k,  84  Am.  Deo.  280,  whora  fhk  labjeot  ia  diMuaMd  at  lengtii. 
BaUnUn  ▼.  Baniqf  UnUed  Btaie$,  88  Id.  46;  Armimgkm  ▼.  O.  L.  S B.  Ch., 
86  Id.  205;  Bfde  t.  PUmten^  ffk,  86 II  621;  I)fmm  Y.StaieB'i,  88  Id.  189| 
TUnumY.(kmmercktlBhf40lL8i}(hmmeteM  The 

prinoipol  mm  was  dted  in  tapport  of  the  podtion  that  a  beak  reoeiTiiig  a 
Bote  lor  oolleotlon,  end  deli^ecing  It  in  due  time  to  a  noteiy  for  demend,  pio- 
teet,  end  notioe,  ie  not  liable  for  loea  renlting  from  tbe  fiihire  of  a  notny  to 
dobiadn^,  inCfUkmsffhy.  BaweU^BULMlI. 

laAmuant  aw  Aawn  vob  Nbouosnoi  ob  UmnuLWunai  or  QuBAoasn 
See  Tienum  t.  Oommerekd  B*h,  40  Am.  Deo.  88;  Ckmwett  ▼•  FoorAew,  42  Id. 
206;  OommertkU  Bh  ▼.  JfoitiiiypofC,  and  tbe  caeee  dted  onder  tbe  preoedii^ 
bead.  Tbe  prindpal  oaae  wae  dted  to  tbe  point  that  a  tn^  proieoatiiig  a 
•Hit  for  a  minor  ia  only  bound  to  aot  witb  leeeomible  diUgenoe  and  good  fdtb* 
and  ia  not  UaUe  for  tbe  nniHllfnbien  of  tbe  attoRMy  be  enqployiv  in  Tegmri 
T.  JMMeft^  9  La.  Ann.  260. 


LaNFBAB  V.  BliOSEDCAN. 

W  hOfOUUMA  Awtmii,  141] 

S^naanNo  SuosTRDro  AsDisoRBniuf  raUaAonoaCinnoiisovTaABiai 
Ubi&y  are  aboolnte,  imperatiye,  and  mdvenal  id  favor  ci,  and  agdaet  all 
tbe  partiee,  when  no  speoial  agreement  to  tbe  oontmzy  ie  made. 

Wbbbi  Bill  or  Ladino  Aooompahxes  ▲  Bill  or  Bxoeavoh^  the  boldef 
can  not  require  aooeptanoe»  nnleei  be  anrrenden  the  biU  of  ladiag  to  tbe 
drawee;  and  wbere,  on  aoooont  of  a  refoaal  to  do  ao,  aooeptanoe  ie  re- 
foaed,  be  oan  not  proteet  the  bill  lor  non-aooeptanoe,  and  obaige  tbe 
drawer  and 
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Afvsal  from  New  QrleMia  oominarQud  oouri  The  opinion 
stutsB  the  case. 

L.  Feiroe,  for  tihe  appeUaats. 

Ber^amin  and  Mieou,  contra, 

Bj  Oourt,  EuniB,  0.  J.  This  is  an  action  faronght  by  the 
holders  against  the  indorser,  who  was  also  the  drawer,  of  a  bill 
of  exchange  for  three  thousand  three  hundred  and  twenty-four 
pounds  four  shillings  and  three  pence,  drawn  in  New  Orleans 
on  Fennin  de  Tastet  &  Co.,  of  London,  at  sixiy  days  after  sight, 
and  dated  the  twenty-third  of  February,  1844.  The  bill  of  ex- 
change was  purchased  by  the  plaintifb  from  Blossman,  the  drawer 
and  indorser,  in  New  Orleans;  and  with  it  the  bill  of  lading,  upon 
which  the  bill  of  exchange  was  drawn,  was  deUyered  by  the 
broker  who  made  the  bargain  between  them.  The  bill  of  lading 
was  for  three  hundred  and  foriy-four  bales  of  cotton,  shipped  by 
the  Prorindalist,  and  was  indorsed  in  blank.  The  bill  of  ex- 
change was  also  indorsed  in  blank.  The  bill  of  exchange,  ac- 
companied by  the  bill  of  lading,  was  remitted  to  Prime,  Ward 
k  King,  of  New  York,  and  by  them  negotiated  to  Baring 
Brothers  &  Go.,  of  London.  De  Tastet  &  Go.  offered  to  ac- 
cept the  bill  on  presentation,  but  insisted  on  having  the  bill  of 
lading  deliyered  to  them.  This  was  declined,  and  the  bill  was 
protested  for  non-acceptance,  and  subsequently  for  non-payment. 
The  cotton  was  taken  possession  of  by  Baring  Brothers  &  Go., 
under  the  bill  of  lading,  and  disposed  of.  It  not  producing  a 
sniBcient  sum  to  satisfy  the  bill,  this  suit  was  instituted  for  the 
recoyexy  of  the  amount  thereof,  with  damages,  interest,  and  costs. 
We  shall  not  decide  the  question  as  raised  on  the  sufficiency  of 
the  notice,  as  it  was  not  urged  at  bar.  It  was  admitted  on  the 
trial,  that  the  defendant  was  entitled  to  a  credit  on  the  bill  for 
two  thousand  one  hundred  and  twenty  pounds  two  shillings  and 
three  pence,  to  date  on  the  sixteenth  of  September,  1844.  There 
was  judgment  in  the  court  below  for  the  defendant,  and  the 
plaintiffs  haye  appealed. 

The  question  which  has  been  argued  beforo  us,  and  on  which 
the  case  is  held  to  turn,  is,  whether  De  Tastet  &  Go.  had  a  right 
to  insist  on  the  deliyeiy  of  the  biU  of  lading  on  accepting  the 
bill  of  exchange;  or,  in  other  words,  whether  Baring  Brothers 
&  Go.  had  a  right  to  rotain  the  bill  of  lading  until  the  payment 
of  the  bill  of  exchange.  The  &cts  aro  so  few  and  simple  that 
ihero  is  no  necessiiy  to  refer  to  them  particularly;  the  subject 
can  be  examined  in  the  abstract  under  the  different  yiews  which 
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have  been  presented  to  us  by  counsel.  It  is  proved  that  had  the 
bill  been  accepted  at  the  time  of  its  presentation,  it  would  have 
been  paid;  and  the  only  obstruction  to  its  acceptance  and  pay- 
ment arose  from  the  course  adopted  by  Baring  Brothers  &  Co., 
in  relation  to  the  acceptance.  We  do  not  consider  the  eyidence 
as  seriously  affecting  the  credit  of  De  Tastet  Sc  Oo.  so  far  as  the 
rights  of  the  parties  to  this  suit  are  concerned. 

But  we  must  first  disembarrass  the  case  of  some  questions 
that  are  not  immediately  connected  with  the  subject,  under  the 
point  of  yiew  in  which  we  shall  determine  it.  Both  parties  rely 
upon  a  usage,  which  each  insists  is  established  by  conclusive 
eyidence  in  his  &yor.  On  this  subject  of  a  usage,  or  custom 
of  trade,  which  is  to  control  and  regulate  the  rights  of  the 
parties,  we  concur  with  the  learned  judge  of  the  commercial 
court,  in  adopting  the  language  of  Judge  Story,  in  the  case  of 
the  Schooner  Beeside^  2  Stunn.  569:  "  I  am,  myself,  no  friend  to 
the  almost  indiscriminate  habit  of  late  years,  of  setting  up  par- 
ticular usages  or  customs,  in  almost  all  binds  of  business  and 
trade,  to  control,  vary,  or  annul  the  general  liabilities  of  parties, 
under  the  common  law,  as  well  as  under  the  commercial  law. 
It  has  long  appeared  to  me,  that  there  is  no  small  danger  in  ad- 
mitting such  loose  and  inconclusiye  usages  and  customs,  often 
unknown  to  particular  parties,  and  always  liable  to  great  mis- 
understanding and  misinterpretations  and  abuses,  to  outweigh 
the  well-known  and  well-setUed  principles  of  law.  And  I  rejoice 
to  find  that  of  late  years  the  courts  of  law,  both  in  England  and 
America,  have  been  disposed  to  narrow  the  limits  of  tiie  opera- 
tion of  such  usages  and  customs,  and  to  discountenance  any 
further  extension  of  them.  The  true  and  appropriate  office  of  a 
usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  in- 
tentions of  parties,  and  to  ascertain  the  nature  and  extent  of 
their  contracts,  arising,  not  from  express  stipulations,  but  from 
mere  implications  and  presumptions,  or  acts  of  a  doubtful  or 
equivocal  character,"  etc.  And,  again,  in  Donnell  et  al.  v. 
Golurnbian  Insurance  Company,  Id.  377:  ''Usages  among 
merchants  should  be  very  sparingly  adopted  as  rules  of  law  by 
courts  of  justice,  as  they  are  often  founded  on  mere  mistakes, 
and  still  more  often  in  the  want  of  enlarged  and  comprehensive 
views  of  the  full  bearing  of  principles." 

We  have  examined  the  testimony  of  the  witnesses  with  atten- 
tion, and  have  come  to  the  conclusion  that,  so  Ux  from  estab- 
lishing the  existence  of  a  usage  or  custom  on  this  subject,  the 
evidence  proves  that  it  is  involved  in  great  doubt  and  uncer- 
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iunfy,  even  in  the  minds  of  ezperienoed  and  jndiciouB  mer- 
chants. The  fact  of  private  agreements  being  exacted  authoriz- 
ing the  retention  of  the  bills  of  lading  accompanying  bills  of 
exchange,  and  of  instractions  being  required  by  the  bankers  in 
London  in  relation  thereto,  tends  to  show  an  unsettled  state  of 
opinion  touching  the  rights  and  liabilities  of  the  parties  to  the 
bills.  In  relation  to  bills  of  exchange  drawn  in  the  East  Indies 
and  accompanied  by  bills  of  lading,  the  usage  to  retain  the  bills 
of  lading  until  payment  of  the  bill  is  proved  to  exist.  But  this 
ease  appears  to  us  to  present  an  exception,  and  not  the  rule 
itself,  as  to  all  bills  accompanied  by  bills  of  lading.  Nothing 
could  more  strongly  indicate  this  state  of  things  than  the  errors 
of  opinion  into  which  intelligent  persons  have  fallen,  in  respect 
to  the  unlimited  power  with  which  the  holder  of  the  bill  of  ex- 
change is  supposed  to  be  invested,  under  all  circumstances, 
and  which  several  respectable  witnesses  maintain  with  unques- 
tionable sincerity.  Those  witnesses  who  testified  most  strongly 
for  the  plaintiffs  on  the  point  of  custom  or  usage,  went  no 
further  than  to  say,  that  the  matter  lay  wholly  in  the  discretion 
of  the  bill  holder  in  England;  but  tiiey  all  admitted  that  it 
would  be  considered  unusual  to  refuse  to  give  up  the  bill  of 
lading,  if  the  house  accepting  had  a  first-rate  standing. 

The  position  assumed  by  the  plaintiffs  is  that,  on  acceptance 
of  the  biU  of  exchange,  it  is  in  the  absolute  and  entire  discre- 
tion of  the  biU  holder,  or  his  agent  in  London,  to  give  up  the 
bill  of  lading,  or  retain  it  until  final  payment.  This  position  is 
suicidal;  for  if  the  bill  holder,  or  his  agent,  has  the  absolute 
right  to  retain  the  bill  of  lading,  to  give  it  up  in  any  instance 
would  be  to  discharge  every  previous  name  upon  the  bilL 
What  merchant,  whatever  might  be  his  standing,  whether  a 
friend  or  indifferent  to  the  agent  in  London,  could  expect  him 
to  do  an  act  which  would  involve  such  consequences?  It  is 
also  to  be  observed  that,  in  customs  and  usages  of  trade  there 
is  no  such  thing  as  discretion;  they  are  absolute,  imperative, 
and  universal,  in  favor  of,  and  against  all  the  parties  to  the  con- 
tract, when  no  special  agreement  to  the  contrary  is  made.  It 
is  clear  that  if  there  existed  any  such  custom  or  usage  of  trade, 
to  retain  the  biU  of  lading  until  the  payment  of  the  biU  of  ex- 
change, if  the  bill  of  lading  was  given  up  in  any  case  before  pay- 
ment, the  drawer  and  every  indorser  would  be  discharged,  be- 
cause their  rights  would  be  impaired.  The  giving  up  of  the 
bill  of  lading  on  the  acceptance  can  not  be  optional  with  the 
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holder  of  ihe  billof  exchange.  He  is  bound  either  to  give  it  up» 
or  to  retain  it. 

The  suppoaed  diffionltiee  in  this  ease  arise  from  a  conrse  of 
business  which  has  of  late  years  grown  up  in  this  ciiy,  in  op- 
erating the  change  of  ownership  of  the  produce  shipped  to  this 
mart  for  sale.  This  great  mutation  of  property  is  produced  hy 
means  of  bills  of  exchazige;  and  when  the  credit  of  the  drawer 
of  the  bill  is  not  sufficient  to  give  it  currenqj,  a  bill  of  lading 
for  the  produce  on  which  the  bill  is  drawn  is  appended  to  it, 
and  sold  with  it;  so  that  the  holder  has  not  only  the  names  on 
the  bill  for  his  security,  but  the  bill  of  lading  and  the  shipment 
it  represents.  The  moyement  of  the  market  being  thus  accom- 
pUahed  by  means  of  bills  of  exchange,  it  is  obTious  that  when 
a  bill  of  exchange,  with  a  bill  of  lading  appended  to  it,  is  sold, 
the  ftur  inference  is  that  the  drawer  could  not  haye  sold  his  bill 
without  the  additional  security  of  the  bill  of  lading,  or  that  the 
purchaser  would  not  take  it  without  such  security,  and  that  the 
Ull  represents  either  the  price  of  the  property  sold,  or  the  reim- 
bursement of  the  price  to  some  party.  The  holder  of  the  two 
bills  then  has  in  his  possession  the  property  and  the  obligation 
for  the  price,  and  with  these  in  his  hands  presents  himself  to 
the  drawee  of  the  bill  of  exchange,  and  demands  its  acceptance. 

Now  the  merchant  on  whom  the  biU  is  drawn,  has  either  au- 
thorized the  purchase  of  the  shipment,  or  he  has  not.  If  the 
shipment  is  on  his  account,  he  is  only  bound  to  pay  for  it  at  the 
expiration  of  sixty  days  after  the  presentation  of  the  bill;  and 
is  entitled  to  this  credit  on  the  foce  of  the  contract  to  which  his 
direct  obligation  is  demanded.  If  it  is  not  on  his  account,  the 
drawer  stipulated  for  him  the  same  term  of  credit  on  his  ac- 
ceptance of  the  bill,  and  no  other  conditions  can  be  exacted 
from  him  by  the  holder.  In  either  case,  how  can  the  drawee  of 
the  bill  be  required  to  give  out  his  name  unconditionaUy  for  the 
price  before  the  property  is  deliyered  to  him,  or  how  can  the 
holder  of  the  bill  exact  from  the  acceptor  his  obligation  for  the 
price,  and  retain  the  thing  for  which  the  obligation  is  giyen? 
To  say  nothing  of  the  unreasonableness  of  such  a  supposition, 
the  incompatibility  of  such  a  state  of  things  with  commercial 
transactions  among  persons  of  credit,  is  so  palpable  as  to  render 
its  existence  problematical.  Nor  is  there  anything  forced  in 
asflimilating  the  holder  of  the  bill  of  lading  to  the  yendor.  The 
holder  of  a  bill  of  lading  like  this,  is  considered  as  standing  in 
the  place  of  the  vendor  by  the  English  law:  Ab.  Sh.,  tit 
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Stoppage  in  tranaihi;  Gross  on  Liens,  tit.  Stoppage  tn  tran^u, 
and  eases  there  dted.  But  if  we  consider  the  position  of  the 
drawee  of  the  bill,  the  same  condnsion  forces  itself  upon  us. 
If  the  shipment  is  his,  or  has  been  ordered  by  him,  the  transfer 
of  the  properly  to  him  is  the  consideration  of  the  acceptance 
which  he  is  to  give  out,  and,  if  it  be  on  account  of  others,  the 
consignment  is  the  consideration — ^the  benefit  which  he  deriTee 
from  the  commission  and  profits,  for  doing  the  business  of 
other  persons.  The  properly  is  his  goaraniy  against  loss,  and 
he  has  sixly  days  to  dispose  of  it,  and  apply  the  proceeds  to 
the  payment  of  the  bill  of  exchange  drawn  on  him:  Mason  t. 
Sunt,  1  Doug.  299. 

We  beliere  there  is  no  instrument,  the  relations  of  the  parties 
to  which  are  so  frequently  changed  by  parol  evidence,  as  bills 
of  exchange.  The  whole  doctrine  of  accommodation  bills,  and 
the  inquiry  into  the  consideration  of  bills,  prove  this  fact  beyond 
contestation.  The  rule  is  properly  confined  to  the  original  par- 
ties to  the  bills,  and  to  those  who  have  received  the  bills  ander 
notice.  '*  What  droumstances  will  amount  to  actual  or  con« 
stmotive  notice  of  any  defect  or  infirmity  in  the  title  to  the  bill, 
jO  as  to  let  it  in  as  a  bar  or  defense  against  a  holder  for  value,, 
has  been  a  matter  of  much  discussion  and  of  no  small  diversity 
of  judicial  opinion.  It  is  agreed  on  all  sides,  that  express  no* 
tioe  is  not  indispensable,  but  it  vnll  be  sufficient  if  the  dronm*^ 
stances  are  of  such  a  strong  and  pointed  character  as  neces- 
sarily to  cast  a  shade  on  the  transaction,  and  to  put  the  holder 
on  inquiry:**  Story  on  B.  Exch.,  sec.  194.  The  value  of  a  bill  of 
exchange,  as  such,  depends  soldy  upon  the  certainly  of  its  be> 
ing  paid  at  all  events,  and  its  being  entirely  independent  of  the 
original  consideration  upon  which  it  was  drawn.  This  is  the 
element  of  its  circulation,  and  of  its  being  used  as  a  part  of  the 
onrzenqy,  in  all  mercantile  operations.  The  difficully  in  this 
case  arises  from  the  attempt  to  make  the  bill,  which  is  dravm 
on  a  particular  shipment,  with  its  consideration  in  a  manner 
appended  to  it,  and  held  and  retained  by  the  holder  of  the  bill 
as  a  seonrily  vrithout  which  he  would  not  have  taken  the  bill, 
a  onrrent  bill  of  exchange,  forming  a  part  of  the  commercial 
eunenqy,  passing  from  hand  to  hand  like  a  bank  note,  without 
any  reference  to,  or  connection  with,  its  original  consideration. 

It  is  not  pretended  that  the  bill  of  lading  connects,  in  any 
maimer,  the  holders  of  the  bill  with  any  of  the  other  transao- 
tions  relating  to  the  properly  which  it  represents;  but  it  is  said 
that,  in  this  case,  the  bill  of  exchange  having  been  discounted 

Alt.  Dvo  Vol.  XLV— tf 
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mih  the  bill  of  lading,  both  insiroments  must  be  consulted  in 
order  to  ascertain  the  agreement  between  the  parties,  they  con- 
Btitating  in  fact  but  one  contract.  The  judge  of  the  com- 
mercial court  has  thus  giyen  his  yiews  on  this  subject:  **  I 
shall  examine  the  question  presented  in  this  case  under  both 
points  of  Tiew.  First,  what  are  the  legal  consequences  and  in- 
ferences to  be  deduced  from  the  act  of  the  drawer  of  a  bill  of 
exchange  and  shipper  of  cotton,  presenting  such  bill  of  ex- 
change, accompanied  by  a  bill  of  lading,  to  a  capitalist  or 
banker  for  discount?  In  such  an  act  there  is  a  direct  implica- 
tion that  the  bill  of  exchange  is  drawn  against  the  properly 
coyered  by  the  bill  of  lading;  in  such  cases,  the  properly  cot- 
ered  by  the  bill  of  lading,  or,  to  ayoid  periphrasis,  we  will  say, 
the  cotton  is  either  bought  by  virtue  of  orders  given  by  the 
foreign  house  on  whom  the  bill  is  drawn,  in  which  case  the  bill 
of  exchange  is  to  be  considered  as  drawn  to  pay  for  the  cotton, 
or  else  it  is  a  shipment  by  the  drawer  of  a  bill  of  exchange,  of 
cotton  bought  for  his  own  account  and  risk,  and  the  bill  of  ex- 
change is  to  be  considered  as  a  demand  upon  the  English 
house,  to  make  an  advance  upon  the  cotton  thus  shipped  to 
their  consignment.  If  the  cotton  has  been  bought  by  virtue  of 
orders  given,  it  is  easy  to  perceive  that  the  English  house  may 
refuse  to  accept,  on  the  ground  that  their  orders  have  been  vio- 
lated or  departed  from  in  some  particulars,  which  violation  or 
departure  authorizes  them  to  refuse  acceptance.  In  the  present 
case,  a  very  intelligent  witness  gave  it  as  his  opinion,  that  the 
orders  had  been  violated,  so  as  to  authorize  De  Tastet  &  Co.  to 
refuse  acceptance;  perhaps  I  do  not  concur  in  this  opinion,  and 
I  do  not  cite  it  as  bearing  upon  the  case,  because  acceptance 
was  not  refused  on  that  ground,  but  only  to  illustrate  the  gen- 
eral principle  of  the  risk  which  buyers  of  these  bills  run,  when 
they  purchase  or  discount  them.  On  the  other  hand,  if  the  bill 
of  exchange  is  a  demand  for  an  advance  on  the  shipment  made 
on  the  shipper's  account,  the  house  on  whom  the  bill  of  ex- 
chazige  is  drawn  may  refuse  to  accept,  because  it  considers  the 
advance  exceeds  the  value  of  the  property,  which  may  also  come 
to  a  falling  market,  and  the  house  may  be  unwilling  to  become 
the  creditors  of  the  drawer  of  the  bill  of  exchange.  The  bill 
of  exchange  in  its  inception  is  an  incomplete  contract,  and  is 
only  rendered  complete  by  the  acceptance  of  the  person  on 
whom  it  is  drawn.  It  is  manifest  that  such  are  the  facts  and 
circumstances  out  of  which  the  double  contract  springs,  and  that 
th^  ought  to  regulate  and  govern  the  rights  of  the  parties." 
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In  relation  to  this  undoubted  and  well-known  origin  of  bOle 
of  this  sort,  the  testimony  of  the  witnesses  of  the  plaintiff  is  not 
unimportant.  E.  J.  Forstall  says:  **  He  has  done  a  great  deal 
of  business  in  exchange.  Is  of  opinion  that  bills  of  lading  are 
the  seouxitj  for  the  payment  of  bills  of  exchange.  Houses  to 
whom  billsof  ezchangeare  sent  always  prefer  instructions  being 
sent  as  to  giving  up  bills  of  lading  when  acceptances  are  made; 
otherwise  they  are  placed  in  a  position  of  responsibility  by  giv- 
ing them  up  on  their  own  account."  Being  asked  by  the  court 
whether,  when  a  bill  of  lading  accompanies  a  bill  of  exchange, 
it  is  or  is  not  a  direct  implication  that  the  bill  of  exchange  is 
drawn  against  the  properly  ooYered  fay  the  bill  of  lading,  the 
witness  answered  in  the  affirmatiye.  Samuel  Nicholson  has 
been  a  large  dealer  in  exchange  in  New  Orleans,  since  1887: 
"  The  practice  of  attaching  bills  of  lading  of  cotton  to  bills  of 
exchange  is  very  common."  Edward  Shiff :  **  When  he  receiyes 
a  bill  of  exchange  accompanied  by  a  bill  of  lading,  considers  the 
former  drawn  upon  the  property  represented  by  the  latter." 
Frederic  Frey:  **  The  bill  of  exchange  is  predicated  on  the  cot- 
ton represented  fay  the  bill  of  lading."  James  Conrey  '*  con- 
siders a  bill  of  lading  accompanying  a  bill  of  exchange,  accord- 
ing to  common  usage,  security  for  the  acceptance  and  payment 
of  such  bill."  Butson  Maury  ''  has  sold  bills  of  exchange  with 
faOls  of  lading,  without  any  specific  agreement."  James  B. 
Behn  **  is  of  opinion  that  bills  of  lading,  when  attached  to  bills 
of  exchange,  stand  as  security  for  faoth  acceptance  and  pay- 
ment." Faures,  a  witness  of  tiie  defendant,  negotiated  the  faiU 
to  the  phdntifb.  He  says:  '' On  a  littie  hesitation  being  exhib- 
ited by  the  latter  (Lanfear),  I  proposed  to  get  the  bill  of  lading 
from  Blossman,  when  the  money  was  paid. 

The  bill  sued  on  was  forwarded  by  the  plaintifEs  to  Prime, 
Ward  &  Sing  of  New  York,  and  by  their  clerk  this  memoran- 
dum was  written  on  it:  "Bill  of  lading  for  344  B.  Cotton,  p. 
PtoTincialist,  attached  hereto."  The  bUl  was  negotiated  by 
Prime,  Ward  &  King  to  Baring  Brothers  &  Oo.  of  London. 
Being  the  judges  of  the  facts  as  well  as  of  the  law,  we  are  not 
permitted  to  impute  to  that  eminent  house  any  want  of  knowl- 
edge concerning  the  course  of  trade  in  bills  of  exchange,  accom- 
panied fay  bills  of  lading  of  cotton  shipped  from  this  port  to  its 
market  abroad.  In  this  case  the  memorandum  on  the  bill  of 
exchange  fixed  its  character  beyond  any  reasonable  doubt.  In 
determining  the  question  as  to  the  right  of  the  holders  of  the 
UU  of  exchange  to  withhold  the  bUl  of  lading  after  the  accept- 
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ance  of  the  former  was  tendered,  we  are  at  a  Iobs  for  any  posi- 
tiye  authoriiy  of  decisions  in  the  English  courts.  We  have  not 
been  favored  with  the  opinions  of  any  cotinsel  in  England  on 
this  subject,  which  could  easily  have  been  had,  and  which  would 
have  been  of  great  assistance  to  us.  We  must  decide  according 
to  the  lights  we  haye  before  us. 

There  does  not  appear  to  be  any  controTersy  about  the  right 
of  the  holder  of  the  bill  of  exchange  to  retain  the  bill  of  lad- 
ing, in  case  of  the  imminent  ixisolTency  of  the  drawee.  The 
counsel  who  argued  this  case  did  not  diiffer  as  to  the  course  the 
holder  might,  for  his  security,  adopt,  in  such  a  state  of  things. 
It  is  impossible  for  us,  under  the  evidence  and  our  own  positive 
knowledge  of  what  is  passing  every  day  imder  our  eyes,  to 
consider  this  transaction  otherwise  than  as  one  and  indivisible, 
and  that  Baring  Brothers  &  Oompany,  so  far  as  any  obliga- 
tions on  their  part,  resulting  from  the  possession  of  the  bin  of 
lading,  are  concerned,  were  in  the  situation  of  the  original  pur- 
chasers of  the  bill  of  exchange,  of  which  the  bill  of  lading  and 
the  memorandum  on  the  bill  of  exchange  gave  them  full  notice; 
and  that  they  were  botmd  to  know,  and  well  knew,  what  the  re- 
spectable witnesses  of  the  plaintiflh  concur  in  opinion  about,  as 
to  the  origin  and  character  of  these  hybrid  instruments.  The 
hypothesis  which  isolates  the  bill  of  exchange  from  all  the  &cts 
with  which  it  originated,  and  separates  it  from  the  shipment 
upon  which  it  was  drawn,  we  can  not  consider  as  tenable.  Are 
the  drawees  bound  to  accept  before  the  bill  of  lading  was 
presented  to  them?  Suppose  accident,  or  bad  iSaith,  were  to 
have  separated  the  two  instruments — suppose  each  of  them  to 
be  negotiated  to  different  persons,  for  value — could  the  holder 
of  the  bill  of  exchange  alone  insist  on  the  acceptance,  when  the 
bill  of  lading  should  be  outstanding?  The  holder  of  the  bill 
insists  that  he  is  not  bound  to  part  with  his  main  securiiy,  and 
the  acceptor  that  he  is  not  bound  to  accept  without  having  the 
consignment,  which  is  the  consideration  of  his  becoming  a  party 
to  the  bill,  by  putting  his  name  out.  In  the  one  case,  the 
holder  runs  the  risk  of  the  credit  of  the  parties  to  the  bill;  in 
the  other,  the  acceptor  that  of  the  good  faith  of  the  holder,  who 
by  putting  the  bill  of  lading,  in  droulation,  may  deprive  the 
acceptor  of  the  property,  which  the  acceptor  has  a  right  to  have 
applied  to  the  payment  of  the  bill. 

It  is  urged  that,  by  considering  the  bill  of  exchange  as  de- 
pendent on  the  bill  of  lading,  the  doctrine  of  the  n^gotiabilitj 
of  bills  of  exchange,  as  established  by  the  law  merchant,  is  vio- 
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Iftted.     But  this  is  the  ybtj  question  in  dispate,  which  is, 
whether  this  bill  is  a  hill  of  exchange  in  the  mercantile  sense. 
It  ¥rant8  the  esaential  requisite  of  a  bill  of  exchange,  which  is, 
that  it  18  negotiable  and  payable  at  all  events,  independent  of 
its  oonaideKation.    A  bill,  with  a  condition  lilce  this  appended 
to  it,  with  a  concomitant  agreement  from  which  it  can  not  be 
separated,  may  be  called  a  bill  of  exchange,  but  it  wants  the 
nqnisites  which  alone  give  it  Talne  and  circulation  as  each. 
The  case  cited,  of  Mown  t.  Sunt,  1  Dong.  296,  determined  by 
the  court  of  king's  bench  in  1779,  and  which  we  are  not  aware 
erer  to  have  been  overruled,  was  tried  before  Lord  Mansfield  at 
Gtdldhall,  and  the  opinion  of  the  court  was  delivered  by  him 
after  a  full  aigoment  at  bar.    It  was  by  that  able  and  learned 
bench  decided,  "  that  an  agreement  to  accept  a  bill  on  certain 
conditions,  is  discharged  if  the  conditions  are  not  complied 
with;  and  if  there  is  a  virtual  acceptance,  on  consideration  that 
goods  shall  be  consigned  to  the  acceptor  to  answer  the  bill,  to- 
gether with  a  poli(7  of  insurance  on  them,  the  holder  of  the 
bill,  by  taking  to  the  goods  and  selling  them,  dischaiges  the  ac- 
ceptance."   In  this  case  the  dependence  of  bills  of  exchange  on 
agreements  imposing  conditions  connected  with  their  considera- 
tion, is  expressly  reoogniaEed.     ''An  agreement  to  accept  is  still 
bat  an  agreement;  and  if  it  is  conditional,  and  a  third  person 
takes  the  bill,  knowing  of  the  conditions,  he  takes  it  subject  to 
such  conditions,"  says  Lord  Mansfield. 

"After  a  refusal  to  accept  the  bills  drawn,  and  a  negotiation 
of  two  or  three  days,  the  holder  and  drawees  of  the  bills  signed 
a  memorandum  by  which  the  former  took  the  bill  of  lading  and 
policy  of  insurance,  and  undertook  to  apply  the  proceeds  of  the 
property,  as  far  as  they  would  go,  in  part  payment  of  the  bills. 
There  was  a  defi^nency;  and  this  action  was  brought  against 
the  defendants,  as  acceptors  of  the  bills  drawn  on  the  consign- 
ment, for  the  difference;  and  the  court  came  to  the  conclusion 
that,  if  there  was  an  acceptance,  the  conduct  of  the  holder  of 
the  bills  of  exchange,  under  the  memorandum  and  agreement, 
discharged  them."  In  the  conclusion  of  the  opinion,  the  chief 
justice  remarked:  "  The  temptation  to  accept  was  the  commis- 
sions on  the  consignment,  or  they  (the  defendants)  were  to  have 
the  security  of  the  goods  and  the  insurance.  But  the  plaintiff 
undoes  all  this  and  says:  '  Then  I  will  take  all  from  you,  secur- 
ity, commissions,'  etc.  This  was  saying:  'I  will  ^tand  in  your 
place,  but  not  so  as  to  be  answerable  for  more  than  the  produce 
•f  the  tobacco.'    It  is  impossible  the  defendants  could  mean  to 
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accept,  without  any  benefit  or  securiiy .  We  are  all  dear  that  this 
made  an  end  of  the  agreement."  In  this  case  the  bill  of  lading 
was  delivered  up  by  the  party  sought  to  be  made  liable  as  ac- 
ceptor, and  there  was  a  previous  agreement  of  which  the  holder 
had  notice.  The  facts  in  the  case  of  Miaon  v.  Hunt,  9upira,  are 
not  in  many  respects  similar  to  those  under  consideration.  What 
was  made  out  by  positive  testimony  in  that  case,  we  arrive  at 
in  this  by  necessazy  implication.  But  some  of  the  main  reasons 
given  in  the  opinion  of  Lord  Mansfield  are  the  same  to  which 
we  have  arrived,  in  investigating,  with  great  attention,  the  obli- 
gations of  the  parties  in  the  predent  litigation,  in  which  we 
have  had  the  assistance  of  the  judge  of  the  commercial  court  of 
New  Orleans,  in  the  able  and  ludd  opinion  he  had  prepared  on 
the  first  hearing  of  the  'cause. 

We  can  come  to  no  other  conclusion  than  that,  the  accept- 
ance was  to  be  the  consideration  for  the  consignment,  which  the 
holders  of  the  bill  had  no  right  to  withhold  when  they  exacted 
the  acceptance;  that  there  is  nothing  in  the  evidence  which  au- 
thorized such  a  proceeding;  that  the  drawees  were  not  bound  to 
accept  the  bill,  except  on  delivery  of  iiie  bill  of  lading;  and  that 
in  refusing  to  accept  as  they  did,  there  has  been  no  default 
on  their  part;  and  the  bill  was,  therefore,  protested  without 
cause,  and  the  drawer  is  discharged.  It  is  vain  to  attempt  to 
reconcile  irreconcilable  things,  or  to  determine  the  obligations 
of  parties  to  an  instrument  like  this  under  consideration,  by  a 
standard  to  which  it  can  not  in  reason  be  applied.  These  biUs 
are  entitled  to  no  credit,  and  ought  to  receive  none,  as  consti- 
tuting a  part  of  the  commercial  currency.  They  have  a  consid- 
eration coupled  with  them  which  strikes  at  the  very  root  of  their 
availability,  and  those  who  take  them  can  not  complain  of  thB 
hazards  to  which  they  think  proper  to  expose  their  business* 

Judgment  affirmed. 

USAOSS,  HOW  FAB  ASD  WHXN  BlOOMS  PaBT  09  GOHTBAOT:   See  Bo^/Uh  Y, 

Fox,  39  Am.  Bee.  611,  and  note  referring  to  previone  oases  in  this  series. 

The  fbincifal  oasb  was  bbfxbbbd  to  and  afpbovkd  in  Wooten  ▼.  H. 
T,  and  Erie  Bank,  12  Blatohf.  359,  where  a  similar  principle  was  involvecL 
The  coart,  at  page  365  of  the  opinion,  alluding  to  the  principal  case,  said: 
* '  This  is  the  only  reported  case  which  I  have  been  able  to  find,  except  one  at 
tiMJ  prius  in  the  first  circuit,  where  a  verdict  was  ordered  for  plaintiflh 
upon  facts  similar  to  these  here.  The  opinion  in  La^ftar  ▼.  BUMtman  is  an 
elaborate  and  very  able  one,  and  is  entitled  to  greater  weight  as  an  authority 
than  a  dednon  upon  first  impression  at  drouit." 
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GoMMEBOiAL  Bane  t;.  Mabtd?. 

[1  LoxTinAHA  AmniAL,  M4.] 

CutM  BsQUiBXD  09  PLEDOxv  is  that  of  a  pradent  administimtoir;  he  it  noA 
mbjeoted  to  the  requisition  of  the  moet  exact  diligence. 

AoBHT  m  NOT  Rkpoksiblb  IO&  Nbouosnox  OB  MsaOONDUOT  07  STTBAaaMT, 
where  in  the  oonrae  and  from  the  nature  of  the  bosineie  it  beoomee  ne(^ 
enary  to  employ  subagents  by  reason  of  their  particular  profession  or 
skilly  if  the  agent  has  used  reasonable  diligence  and  skill  in  his  ohdoe  as 
to  the  skill  and  ability  of  the  subagent 

Bahx  Bmplotiko  Attornxt  to  Sux  ok  Note  is  not  liable  for  the  failure 
of  the  attorney  to  obtain  judgment  on  it  as  ^n  as  another  attorney  em- 
ployed by  another  bank  for  a  similar  purpoee,  where  it  is  not  pretended 
that  an  improper  choice  was  made  by  the  bank,  nor  any  reaeon  for  cbarg* 
ing  the  attorney  employed  with  neglect  of  duty. 

BavK  Nked  not  Push  EncDTiON  ov  Jusomxnt  to  a  Ca.  SU.  where  it  is 
directed  to  cause  suit  to  be  brought  on  a  note;  no  request  to  pursue  SQoli 
a  course  having  been  shown  nor  damage  from  not  resorting  to  it. 

Appeal  by  the  Oommercial  Bank  of  New  Orleans.  The  opin« 
km  states  tiie  case. 

Bawle,  for  the  appellants. 

(7.  M.  Jonea^  for  the  defendants. 

By  Court,  Slidell,  J.  The  plaintiff  concedes  that  two  of  the 
notes  sued  upon  in  this  case  are  prescribed.  A  third  note  orig- 
inated under  the  following  circumstances:  On  the  third  of 
August,' 1887,  the  Commercial  Bank  discounted  for  Brander, 
McEenna  &  Wright,  a  note  drawn  by  Dickens,  Webb  &  Co., 
and  indorsed  by  Brander,  McEenna  &  Wright,  and  by  the  de- 
fendants. This  note  became  due,  and  was  protested  for  non- 
payment, on  the  third  of  March,  1838.  On  the  eighteenth  of 
June,  1838,  the  bank  discounted  a  note  of  Brander,  McEenna 
ft  Wright,  indorsed  by  the  defendants  for  three  thousand  two 
hundred  and  thirty  dollars,  ''  to  take  up,"  as  is  said  by  the  wit- 
ness, the  note  of  Dickens,  Webb  &  Co.  The  note  for  three 
thousand  three  hundred  and  seyeniy-seyen  dollars  and  ninety- 
three  cents  now  sued  upon,  which  is  drawn  and  indorsed  in 
like  manner  as  the  preceding,  is  the  renewal  of  the  note  dis- 
counted the  eighteenth  of  June,  1838,  and  bears  at  its  foot  the 
following  memorandum — ^to  **  renew  Dickens,  Webb  &  Co." 

Soon  after  the  maturity  of  the  note  of  Dickens,  Webb  &  Co., 
but  at  what  precise  time  is  not  shown,  Martin,  one  of  the  de- 
fendants, called  upon  the  bank  and  requested  it  to  place  this 
note  of  Dickens,  Webb  &  Co.  in  the  hands  of  an  attorney  in 
Alabama,  to  whom  the  Mechanics'  and  Traders'  Bank,  who  also 
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held  a  note  of  the  same  parties  and  under  like  circumstanoes  as 
regards  the  defendants,  had,  on  the  same  day,  as  Martin  repre- 
sented, transmitted  their  note.  The  bank  refused  to  send  it  to 
the  same  attorney,  but  said  they  would  transmit  it  to  the  attor- 
neys usually  employed  in  Alabama  by  the  plaintiffs.  On  the 
nineteenth  of  July,  1888,  the  plaintiffs  transmitted  the  note  for 
suit  to  its  attorneys  in  Alabama,  who  reoeived  it  on  the  twentieth 
of  July,  1838,  and  brought  suit  returnable  at  the  next  ensuing 
term  of  the  United  States  court.  An  examination  of  the  acts 
of  congress  satisfies  us  that  the  November  term,  1838,  of  the 
United  States  court  in  Alabama,  to  which  Dickens,  Webb  &  Go. 
were  dted,  and  in  which  court  both  suits  were  brought,  was  the 
earliest  term  after  the  month  of  June,  1888,  when,  according  to 
the  testimony,  the  note  in  question  became,  as  urged  by  the  de- 
fendant, a  collateral  security  to  the  claim  now  sued  upon.  It 
appears  that  the  note  put  in  suit  by  the  Mechanics'  and  Traders* 
Bank  was  brought  to  judgment  at  April  term,  1889.  The  plaint- 
iffs' attorneys  recoyered  judgment  at  the  fall  term,  1839,  and  a 
writ  of  fieri  facias  was  seasonably  issued,  and  was  returned  **  no 
property."  The  defendants  contend  that  they  have  been  dis- 
charged; that  the  judgment  should  haye  been  obtained,  and  a 
fieri  facias  issued  as  soon  in  this  case,  as  in  the  suit  of  the  Me- 
chanics' and  Traders'  Bank,  who  collected  their  debt;  and  also 
that  a  ca.  sa.  should  haye  been  issued.  Upon  these  grounds 
they  obtained  a  fayorable  judgment  from  the  court  beloW. 

We  think  the  court  erred.  If  under  the  anomalous  contract 
which  is  here  presented,  the  note  of  Dickens,  Webb  &  Oo.  is  to 
be  considered  a  collateral  security  for  the  renewed  note  of  Blan- 
der, McKenna  &  Wright,  and  its  subsequent  renewals,  which  is 
the  interpretation  inyoked  by  the  defendants,  and  the  one  most 
fayorable  to  them,  there  is  still  no  legal  defense.  If  we  look  to 
the  request  of  the  defendants,  it  was  complied  with.  The  bank 
did  not  giye  Martin,  Pleasants  &  Oo.  the  control  of  the  note,  nor 
send  it  to  their  attorney;  but  sent  it,  in  good  season,  to  the  at- 
torneys whom  it  usually  employed  in  its  own  business,  and 
whom,  in  the  absence  of  contrary  eyidence,  we  may  fairly  pre- 
sume to  haye  been  competent  and  faithful.  If ,  on  the  other 
hand,  we  look  to  the  duty  of  the  bank,  as  mere  pledgees,  that 
duty  has  been  fairly  performed.  The  care  must  be  that  of  a 
prudent  administrator — ^in  the  French  text,  un  bon  pire  de 
famiUe.  So  in  the  Roman  law:  Ea  igiitiry  qiUB  diligens  paier^ 
familias  in  auis  rebus  prceslare  solet,  a  credUore  exiguniur.  He 
is  not  subjected  to  the  requisition  of  the  most  exact  diligence: 
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Pothier,  Nantisaement,  o.  11,  art.  11,  sees.  82-84;  2  Kent's  Com. 
579.  The  bank  was  obliged  to  act  through  attomeya  at  law  in 
Alabama,  and  it  did  for  the  defendants,  and  at  their  request, 
what  it  would  hare  done  in  its  own  afl&urs.  The  duty  of  a 
pledgee  can  not  be  considered  as  more  onerous  and  stringent 
than  that  of  an  agent,  and  the  law  is  well  settled  that  where,  in 
the  course  and  from  the  nature  of  the  business,  it  becomes  neo- 
essazy  to  employ  subagents  hy  reason  of  their  particular  profes- 
sion or  skill,  the  agent  will  not,  in  such  cases,  be  responsible  for 
the  negligence  or  misconduct  of  the  subagent,  if  he  has  used  rea- 
sonable diligence  in  his  choice  as  to  the  skill  and  abiliiy  of  the 
subagent:  See  Stoiy  on  Agency,  190;  Paley's  Ag.  9,  46;  and 
Baldwin  v.  Bank  o/Loumana,  1  La.  Ann.  18;  S.  0.,  ante,  72.  It 
is  not  pretended  that  in  this  case,  an  improper  choice  was  made; 
nor  is  there  even  any  reason  for  charging  the  attorneys  em* 
ployed  in  Alabama  with  neglect  of  duty.  Many  circumstances 
beyond  his  control  might  have  preyented  the  most  diligent  at- 
torney from  bringing  a  cause  at  once  to  trial,  and,  in  the  absence 
of  proof  of  negligence,  we  have  no  right  to  presume  it  because 
another  attorney  got  judgment  one  term  earlier. 

It  is  further  contended  by  the  defendants,  that  the  bank 
should  have  pushed  the  execution  of  the  judgment  to  a  ca.  so. 
The  case  of  Flower  v.  MbMoben,  2  Mart  (N.  S.)  182,  dted  by 
the  defendants,  if  recognized  in  its  full  extent,  does  not  cover 
the  present  case.  There  the  defendant's  contract  was  that  he 
would  be  responsible  for  a  note  drawn  by  another,  if  the  plaint- 
iff should,  without  success,  use  all  necessary  steps  for  its  collec- 
tion from  the  maker,  without  delay.  In  addition  to  the  consid- 
eration that  the  bank  had  intrusted  the  business  to  the  attorneys 
in  Alabama,  we  can  not  construe  the  duly  of  a  mere  pledgee  so 
strictly  as  to  say  that,  he  is  bound,  without  the  pledgor's  request, 
to  incarcerate  ttie  debtor,  whose  obligation  is  given  in  pledge. 
If  the  pledgors  desired  to  deal  thus  harshly,  they  might  very 
easily  have  taken  the  weapons  of  the  law  into  their  own  hands 
by  paying  their  creditor,  or  at  least  have  intimated  their  desire 
for  such  a  course.  No  such  request  is  shown;  nor  is  it  proved 
that  the  defendants  have  sustained  any  damage,  by  the  not  re- 
sorting to  this  extreme  remedy.  As  regards  the  debt  secured 
by  the  Nailor  note,  we  are  not  prepared  to  say  that  the  court 
erred.  That  note  remains  entirely  imaccounted  for,  though 
Nailor,  as  is  proved,  was  solvent  for  a  considerable  time  after- 
wards. The  plaintiffs  have  either  collected  it,  or  have  lost  its 
•mount  by  negligence. 
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It  is  therefoxe  decreed,  that  the  judgment  of  the  court  below 
be  reversed,  so  far  only  as  relates  to  so  much  of  the  suit  of  the 
plaintifls  as  claims  the  recovery  of  the  amount  of  the  note  for 
three  thousand  three  hundred  and  seventy-seven  dollars  and 
ninety-three  cents,  due  the  third  of  July,  1840,  and  in  the  peti- 
tion particularly  described;  and  it  is  further  decreed,  that  upon 
said  note  there  be  judgment  in  favor  of  the  said  Ck)mmercial 
Bank  of  New  Orleans,  against  the  said  Martin,  Pleasants  &  Co. 
and  against  John  Martin, Pleasants,  and  Hugh  Wilson,  part- 
ners of  said  firm,  in  solido,  for  the  sum  of  three  thousand  three 
hundred  and  seventy-seven  dollars  and  ninety-three  cents,  with 
interest  thereon,  from  the  third  day  of  July,  1810,  until  paid,  and 
the  costs  in  both  courts. 


LiABiuTT  OF  AoKNT  VOB  NaouoiifOK  07  SuBAOHiT:  See  ilaltMa  ▼.  Bamk 
ofLauiaiana,  atUe^  72. 

LiABiuTT  OF  BoiNX  AB  AoxNT  FOB  CoLLEcnosi  See  BaXdwIm  ▼.  Bamk  qf 
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[1  LOUUIAMA  AmUAX.,  480.] 

AanoNMBNT  Vaud  bt  Laws  of  Nxw  Yobk,  where  it  wae  made,  will  be 
treated  as  yalid  here,  although  there  was  preference  given  to  creditors. 

Fobbion  AssiayifXNT  of  Pbopebtt  is  not  Defeated  bt  Attachment  of 
the  property  here,  where  the  assignment  was  made,  and  the  debt  for 
which  the  attachment  was  sued  oat  aocrued  under  the  laws  of  New  York. 

Appeal  by  the  interveners,  from  a  judgment  of  the  district 
court  of  the  first  district. 

Elmore  and  W.  W,  King,  for  the  plaintifEs. 
T.  A.  Clarke  and  Cohen,  for  the  appellants. 

By  Court,  Ettstis,  C.  J.  This  case  arises  from  the  conflicting 
claims  of  the  plaintiffs,  who  are  attaching  creditors,  and  of  the 
interveners,  who  assert  their  right  to  the  property  attached  by 
virtue  of  an  assignment  made  in  their  favor  by  the  defendants, 
in  trust  for  certain  creditors.  The  assignment  was  made  in 
New  York  where  all  the  parties  reside;  and  the  debt  on  which 
the  attachment  was  issued  was  contracted  and  payable  in  New 
York.  The  property  included  in  the  assignment  and  sought  to 
be  attached  by  the  plaintiffs  was  personal,  and  found  within 
the  jurisdiction  of  the  court;  and,  before  the  attachment  veas 
served  on  the  garnishees,  was  delivered  to  the  assignees,  by  the 
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effeotof  the  notieeof  the  assignment,  which  had  been  previously 
senred  on  the  gaznishees.  The  debts,  for  the  payment  of  which 
the  assignment  provided,  are  not  contested;  nor  is  any  question 
raised  as  to  the  validity  or  effect  of  the  consignment  under  the 
laws  of  New  York,  which  are  in  evidence.  It  is  contended  in 
aigoment  by  the  counsel  for  t^e  plaintiffs  that,  the  assignment 
b  fraudulent  under  our  laws,  and  consequently  can  pass  no  title 
to  the  property  attached  to  the  parties  intervening;  and  the 
question  has  been  argued,  whether  the  vaUdiiy  of  the  assign- 
ment is  to  be  tested  by  the  laws  of  Louisiana  or  of  New  York. 
The  assignment  is  valid  imder  the  lavra  of  New  York.  It  is  a 
oontiact  perfectly  lawful  between  the  parties,  and  the  considera- 
tion is  neither  inadequate  nor  immoral  under  those  laws;  and 
there  is  no  part  of  it  to  which  the  tribunals  of  that  state  would 
not  give  effect.  It  will  be  observed  that  this  is  not  a  case  in 
which  we  are  called  upon  to  give  effect  to  foreign  laws,  but,  on 
the  ground  of  the  exclusive  operation  of  the  laws  of  Louisiana 
on  the  property  within  its  jurisdiction,  to  invalidate  or  annul  a 
contract,  which  has  been  executed  by  the  delivery  of  the  prop- 
erty, which  is  the  subject  of  the  contract,  and  which  is  in  all 
respects  lawful  and  valid  by  the  laws  of  the  domicile  of  all  the 
parties. 

By  our  laws,  the  debtor  is  bound  to  fulfill  his  engagement 
out  of  all  his  property,  movable  and  immovable,  present  and 
future,  and  the  property  of  the  debtor  is  the  common  pledge  of 
his  creditors.  Every  creditor  has  an  action  to  annul  any  con- 
tract made  in  fraud  of  his  rights;  but  he  has  no  actioir  to  annul 
contracts  not  made  in  fraud  of  his  rights.  The  violation  of  the 
common  pledge,  by  the  undue  preference  given  to  the  creditors 
for  whose  benefit  the  assignment  is  made,  is  the  ground  on 
which  the  plaintiffs  base  the  invalidity  of  the  assignment.  But 
by  the  laws  of  New  York  no  such  pledge  exists,  and  the  debtor 
is  permitted  to  make  any  preference,  by  payment  in  favor  of 
some  creditors  to  the  detriment  of  others.  The  law  of  New 
York  is  the  law  of  the  contract  between  the  plaintiffs  and  de- 
fendants. Under  the  law  of  Louisiana  the  plaintiffs  have  no 
action  against  the  assignees,  who  are  in  possession  under  a  legal 
transfer  of  property  which  was  subject  to  no  pledge,  and  which 
the  defendants  were  permitted  to  dispose  of  in  favor  of  any 
creditors  they  might  select.  To  extend  the  laws  of  Louisiana 
to  the  contract  made  between  these  parties  in  New  York,  would 
be  to  give  an  extraterritorial  application  to  them,  unwarranted 
by  any  consideration.     The  personal  property  attached  is  not 
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the  leessabjeot  to  otur  laws,  on  aocconnt  of  this  Tiew  of  the  case; 
bat  a  case  is  bef oxe  ns  in  which  ex  ratione  nuUeria^  the  plaintiffs 
baTe  no  claim  on  the  property  assigned  to  the  intexrenors.  The 
Teiy  basis  of  such  an  action  is  wanting.  We  consider,  therefore, 
that  the  plaintifb  haye  no  right  to  hold  subject  to  the  payment 
of  their  debt  the  property  assigned,  and  delivered  to  the  inter- 
Tenors. 

It  is  argued  that  the  assignment  can  not  be  enforced  here,  be- 
cause it  is  against  public  policy  and  is  contrary  to  good  morals. 
Both  the  reasons  of  policy  and  of  morals  rest  upon  the  principle 
of  the  common  pledge  of  the  juroperty  of  the  debtor  to  his 
creditors,  which  we  have  before  stated,  and  the  inhibitions  of 
its  violation  by  preferences  given  to  one  creditor  over  others. 
Where  there  is  no  pledge  these  reasons  cease  to  exist,  and  there 
can  be  no  complaint  where  there  is  no  injury.  It  is  also  said  that, 
the  giving  effect  to  assignments  of  this  character,  may  conflict 
seriously  with  the  rights  of  our  own  citizens.  It  will  notescape 
remark  that,  we  have  confined  the  decision  in  this  case  to  the 
state  of  facts  presented  by  it,  and  we  wish  it  to  be  imderstood 
as  so  limited.  Oases  presenting  different  facts,  will  be  deter- 
mined as  they  shall  be  before  us.  But  we  must  add  that,  the 
operation  of  the  laws  of  states  on  contracts  made  within  them 
is  sanctioned  by  the  highest  authority,  and  may  be  considered 
as  settied,  and  that  the  rights  acquired  and  disabilities  incurred 
under  contracts  are  entirely  unaffected  by  the  &ct  of  citizen- 
ship:  MbCracken  v.  Edytoard,  2  How.  (U.  S.)  612. 

The  inquiry  in  this  case  is,  as  to  the  right  of  the  pkdntifBsk 
The  law  of  Louisiana  can  not  have  any  reasonable  application 
to  their  contract,  made  in  New  York,  and  there  to  be  executed 
with  the  defendants,  merchants  in  that  metropolis.  The  acci- 
dental presence  of  a  portion  of  their  personal  property,  which, 
in  the  course  of  their  trade,  found  its  way  into  Louisiana,  can 
not  be  considered  as  giving  the  plaintiflh  the  rights  in  relation 
to  it,  which  a  creditor  would  have  upon  the  estate  of  his  debtor 
under  the  laws  and  jurisdiction  of  this  state.  Cessanie  ratione^ 
cesdot  et  ipsa  lex.  The  conclusion  to  which  we  have  come,  is  in 
conformity  with  the  uniform  course  of  decision  in  this  state. 
The  case  of  Beime  et  al.  v.  PaUon,  17  La.  589,  was  decided  in 
relation  to  the  rights  of  the  plaintiffs,  who  were  citizens  of 
this  state,  under  contracts  made  and  to  be  executed  in  New 
Orleans. 

The  judgment  appealed  from  is  therefore  reversed,  and  the 
plaintiffs*  petition  dismissed,  with  costs  in  both  courts. 
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SuDXLLy  J  p  hsTiBg  been  of  oounael,  did  not  rit  on  the  trial  of 

thiB 
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OASES 


SUPREME  JUDICIAL  COURT 


MAINS. 


Seasb  t^  Wblgh. 

HusBAn  OP  WniAV  with  Whom  Gbiu  ov  Abuurbt  b  Ailioid  to 
D66B  coBunntody  is  not  ft  ooBupetent  witneH  to  prarv  tlis  qoRbom* 


Luuui'MUT  for  adulteiy.  On  the  trial  of  the  defendant  the 
hnaband  of  the  woman  with  whom  the  offense  was  alleged  to 
have  been  oommitted  was  allowed,  against  the  objection  of  the 
aoonsedy  to  testify  in  behalf  of  the  state.  The  defendant  was 
eonvioted,  and  filed  objeotions  to  the  dedunon  of  the  judge. 

MUchMf  for  the  prisoner. 

Mbor^  aUomey  general^  tar  the  state. 

By  Oourt, Tsxranr,  J.  The  defendant  is  indicted  forthe  crime 
of  adnlteiy,  and  the  question  is,  whether  the  husband  of  the 
woman  with  whom  it  is  alleged  to  have  been  committed,  is  a  oomt 
petent  witness  to  testify  to  the  act.  Neither  the  husband  nor  wile 
of  the  party  is  competent  to  give  evidence  against  such  party. 
The  reason  for  the  exclusion  is  founded  partly  on  the  identity  of 
interest,  and  partly  on  a  principle  of  public  policy,  which  deems 
it  necessary  to  guard  the  security  and  confidence  of  private  life, 
even  at  the  risk  of  an  occasional  failure  of  justice:  1  Ph.  Ev. 
64.  It  has  been  resolved,  that  a  wife  can  not  be  produced 
against  the  husband,  as  it  might  be  the  means  of  implacable  dis- 
cord and  dissension  between  them,  and  the  means  of  great 
inconvenience:  Go.  Lit.  6  (b).    ''But  though  the  husband  and 
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wife  are  not  admissible  as  witneaaes  against  each  oiher»  when 
either  is  direotlj  interested  in  the  erent  of  the  proceedings, 
whether  exril  or  criminal;  yet  in  collateral  proceedings  not  im- 
mediatelj  affecting  their  mntoal  interests,  their  evidence  is  re- 
ceivable, notwithstanding  it  may  tend  to  criminate  or  contradict 
file  other,  or  may  subject  the  oilier  to  a  legal  demand:"  GreenL 
St.,  sec.  842.  In  the  case  of  The  King  y.  Cliviger,  2  T.  B.  263, 
it  was  decided,  that  the  hnsband  and  wife  could  not  be  admitted 
to  giye  any  evidence,  which  tended  to  the  crimination  of  the 
other  in  collateral  cases.  But  in  a  late  case  of  The  ESng  v. 
hUuOriUmis  o/M  Samis,  Worcester,  6  Man.  &  Sel.  194,  the  case 
of  The  ESng  v.  Oliviger  was  referred  to,  and  the  role  therein 
onderwent  some  discoasion,  and  the  court  were  of  the  opinion, 
that  it  had  been  expressed  much  too  general  and  imdefined;  and 
they  held  that  a  woman  might  testify,  when  her  testimony  did 
not  directly  criminate  the  husband,  in  proceedings  which  related 
to  other  matters,  and  not  to  any  criminal  charge  against  him, 
nor  never  could  be  used  against  him,  nor  could  he  ever  be  af- 
fected by  the  judgment  of  the  court  f oimded  upon  such  evi- 
dence. 

When  neither  the  husband  nor  the  wife  is  party  to  a  suit,  nor 
interested  in  the  general  result,  the  husband  or  wife  is  compe- 
tent to  prove  any  fact,  provided  the  evidence  does  not  directly 
criminate  the  other:  2  Stark.  Ev.  709.  On  an  indictment  for 
adultery  the  husband  of  the  woman,  with  whom  the  crime  is 
alleged  to  have  been  conmdtted,  can  not  be  a  witness  for  the  prose- 
cution: Stale  V.  Gardner^  1  Boot,  486.  In  Canton  v.  Bendy ^  11 
Mass.  441,  Parker,  0.  J.,  uses  the  following  language,  though 
the  decision  of  the  cause  did  not  ultimately  turn  upon  the  doc- 
trine expressed:  "  It  may  well  be  doubted,  whether  a  husband 
can  be  a  competent  witness  to  prove  a  &ct,  which  amoimts  to 
adultery  on  the  part  of  the  wife;  and  it  certainly  would  be 
against  good  manners  and  common  decen(7  that  such  evidence 
should  be  admitted." 

If  there  is  sotmdness  in  the  reason,  which  is  given^  in  the 
books,  for  holding  incompetent  the  husband  or  the  wife,  to  give, 
against  each  other,  evidence,  because  it  may  be  the  **  means  of 
implacable  discord  and  dissension  between  them,''  it  is  certainly 
difficult  to  perceive  how  that  discord  and  dissension  will  fail  to 
arise,  when  in  collateral  jiroceedings  testimony  should  be  given 
by  one,  which  charges  directly  upon  the  other,  the  same  crime, 
for  the  commission  of  which  the  party  on  trial  is  indicted.  On 
principle  and  authority  we  think  the  witness  incompeteni 
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HoHBAMD  OF  WoKAK  18  NOT  CoMPBTEin*  A8  WiTNBas  agioDit  a  pencil 
Jointly  indicted  with  her  for  adultery,  as  to  acts  oomznitted  dnring  the  sub- 
aiatenoe  of  the  marriage  relation:  State  y.  JoUy,  82  Am.  Deo.  6669  note  990^ 
where  other  eases  are  ooUeeted.  The  principal  case  is  approved  and  followed 
in  OcmmtmmeaUh  ▼.  Sparia^  7  Allen,  638. 


Bbtaxit  v.  Moobb. 

[MMAnn,84.] 

&  IdmxAXiov  OF  Aoiht'b  Authobitt  18  PuBLio,  or  known  to  tiie 

witli  whom  he  deals,  the  principal  will  not  be  bound  if  the  agsnt  ezoaeds 
his  authority;  bat  if  snch  limitation  be  private,  the  agent  may  bind  bis 
principal,  although  tl^e  former  exceed  his  authority. 

PUMCIFAL  WILL  NOTBB   RbGABDXD   A8  HAVSfO   RaZIFISD  UVAUTHOBniD 

AoT  OF  HIS  AoiHT,  merely  becanse  he  receiyes  money,  property,  or 
seouity,  or  avails  himself  of  advantages  derived  from  snch  act,  when  he 
did  not  learn  that  snch  agent  had  exceeded  his  aathcrity,  nntil  such 
changes  had  taken  place  in  his  oircomstances  as  to  prevent  him  from  re 
pndiating  the  whole  transaction  without  nisentiiil  injury. 


Assumpsit.  The  defense  -was  a  'want  of  oonsidemtioii»  and  a 
breach  of  wananty.  Verdict  for  the  plaintLBf,  and  exoeptionB  taj 
the  defendant.    The  other  facts  are  stated  in  the  opinion* 

Oerry,  for  the  defendant. 

Mammons,  for  the  plamtLBf. 

By  Court,  SHEPLETy  J.  This  soit  is  upon  a  promissozy  note, 
made  fay  the  defendant  on  March  80, 1844,  and  payable  to  Peter 
H.  McAllaster  or  order.  The  bill  of  exceptions  in  substance 
states,  that  McAllaster  on  that  daj  exchanged  a  pair  of  the 
plaintiffs  oxen  with  the  defendant  for  a  pair  of  steers,  and  re*' 
eeiyed  of  the  defendant  a  note  for  twelye  dollars  for  the  esti- 
mated difference  in  Talne.  That  he  returned  the  steers  and 
note  to  the  defendant  on  the  same  day,  and  informed  him,  that 
the  pift^t^fiff  would  not  consent,  that  the  exchange  should  be 
thus  made,  but  directed  him  to  say,  that  the  **  defendant  must 
send  him  a  note  for  fifteen  dollars  or  change  back."  That  they 
then  spoke  of  a  bunch  on  the  jaw  of  one  of  the  oxen,  and  de- 
fendant said,  he  would  give  the  note  for  fifteen  dollars,  if  Mc- 
Allaster would  warrant,  that  the  ox  would  not  be  injured  by  the 
bunch,  that  McAllaster  did  so  warrant,  and  thereupon  the  note 
in  suit  was  made. 

The  question  presented  is,  whether  tbe  plaintiff  is  bound  by 
that  warranty.  The  authoriiy  of  a  general  agent  may  be  more 
or  less  extensiye;  and  he  may  be  more  or  less  limited  in  his  ao* 
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tion  within  ihe  scope  of  it.  The  limitation  of  his  anthoiiiy  may 
be  jmblic  or  private.  If  it  be  public,  those  who  deal  with  him 
mnst  regard  it,  or  the  principal  will  not  be  bound.  If  it  be  pri« 
Tate,  the  principal  will  be  bound,  when  the  agent  is  acting  with- 
in the  scope  of  his  authority,  although  he  should  violate  his 
secret  instructions.  A  special  agent  is  one  employed  for  a  par- 
ticular purpose  only.  He  also  may  have  a  general  authority  to 
accomplish  that  purpose,  or  be  limited  to  do  it  in  a  particular 
manner.  If  the  limitation  respecting  the  manner  of  doing  it 
be  paUio  or  known  to  the  person  with  whom  he  deals,  the  prin* 
dpal  will  not  be  bound,  if  the  instructions  are  exceeded  or  vio- 
lated. If  such  limitation  be  private,  the  agent  may  accomplish 
the  object  in  violation  of  his  instructions,  and  yet  tdnd  his  prin- 
cipal by  his  acts.  The  case  of  a  servant  of  a  horse  dealer,  who 
on  sale  of  a  horse  warranted  him  to  be  sound  in  violation  of  his 
instmotions,  and  yet  bound  his  principal,  is  an  example  of  the 
kind  of  ngemoj  last  named.  This  case  differs  from  it  in  this  re- 
spect only,  that  the  manner,  in  which  he  was  to  perform  the 
particular  act,  was  communicated  to  the  defendant.  But  that 
makes  an  essential  difEarence;  for,  in  such  case,  the  principal  is 
not  bound.  After  the  first  bargain  the  defendant  was  informed 
that  McAUaster  had  acted  without  authoriiy,  and  of  the  terms, 
upon  which  the  plaintiff  would  make  the  exchange;  and  he  had 
no  right  to  conclude  that  McAUaster  had  any  authoriiy  to  vary 
them.  There  being  no  warraniy  in  the  first  bargain,  he  could 
not  be  authorized  to  infer,  that  McAUaster  might  make  one  as  a 
part  of  the  second.  On  the  contrary,  he  should  have  been  ad- 
monished, by  what  had  taken  place,  that  he  had  no  general  au* 
thoriiy  to  make  an  exchange. 

There  is  no  doubt,  that  if  one  person  knows,  that  another  has 
acted  as  his  agent  without  authoriiy,  or  has  exceeded  his  author- 
iiy as  agent,  and  with  such  knowledge  accepts  money,  properij, 
or  seourily,  or  avails  himself  of  advantages,  derived  from  the 
act,  he  wiU  be  regarded  as  having  ratified  it.  This  wiU  not  be 
the  case,  when  the  knowledge  that  the  person  has  exceeded  his 
authority  is  not  received  by  the  employer  so  early  as  to  enable 
him,  before  a  material  change  of  circumstances,  to  repudiate  me 
whole  transaction  without  essential  injury.  If,  for  instance,  a 
merchant  should  authorize  a  broker  by  a  written  memorandmn 
to  purchase  certain  goods  at  a  price  named,  and  the  broker 
should  exhibit  it  to  the  seUer,  and  yet  should  exceed  the  price, 
and  this  should  be  made  known  to  the  merchant,  when  he  re- 
ceived the  goods;  if  he  should  retain  or  seU  them,  he  would 
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xsMtj  the  baigain  made  by  the  broker,  and  be  obliged  to  pay  the 
Agreed  price.  But  if  he  had  received  the  goods  without  knowl- 
edge, that  they  had  been  purchased  at  an  adTanced  price,  he 
would  not  be  obliged  to  restore  them,  or  pay  such  advanced 
price,  if  he  could  not,  when  informed  of  it,  repudiate  the  bargain 
without  suffering  loss.  In  such  case  he  would  not  be  in  fiuilt. 
The  seller  would  be,  and  he  should  bear  the  loss.  When  the 
plaintiff  in  this  case  was  first  informed,  that  his  agent  had  ex- 
ceeded his  authoriiy ,  he  had  lost  the  services  of  the  oxen  for  two 
months  and  a  half;  and  the  agent  was  present  and  denied  that 
he  had  made  the  warraniy .  The  defendant  appears  to  have  been 
sensible,  that  the  plaintiff  would  then  suffer  loss  by  a  rescission 
of  the  contract,  and  to  have  offered  compensation  therefor. 
Whether  the  offer  was  a  reasonable  one  or  not,  is  immaterial,  for 
the  plaintiff  under  such  circumstances  was  not  obliged  to  rescind. 
He  does  not  appear  to  have  made  any  movement  in  the  first  in- 
stance to  effect  the  exchange,  or  to  have  desired  it,  or  to  have 
been  in  fiuilt,  when  first  informed  of  the  warranty.  The  defend- 
ant could  not  at  that  time  prescribe  the  terms,  upon  which  the 
contract  should  be  rescinded,  or  insist  upon  it. 
Exceptions  overruled. 

AuTHOBiTT  ow  QonBAL  AoufT  CAN  HOT  Bi  Lemxtid  by  piivBto  iasferoo- 
tiaoa  not  known  to  the  party  dealing  with  him:  LMUU  v,  Baker^  85  Am. 
Deo.  358,  note 363;  Chmmeri^al Bank qfEt^fido  v.  Kortngkif Hid. 317, note 
329,  where  other  oaeea  on  thla  anbjeot  are  ooUeoted;  Waiktr  ▼.  SUpwUk^  33 
Id.  161. 

Pbuioifal  dobs  vot  Batut  CoiTTBAOT  OF  HiB  Agb9T  by  merely  reoeiving 
and  retaining  the  ooniideration  of  anch  oontraot,  onleaa  he  knew  on  iHiat  ao- 
ooont  the  money  waa  paid  to  him,  and  the  terma  of  the  oontraot  on  whioh  it 
waa  raoeifred:  Pa.,  DeL  <ft  Md.  8.  N.  Ob.  ▼.  DfmuMdgt,  29  Am.  Deo.  643. 

Whbk  Pbotgipal  PBB8UMXD  TO  BAVB  Baiiixid  AsiVT'a  AoTt  See  PMl  V. 
SM^efi^  30  Am.  Deo.  718,  note  719. 


Hoi/r  V.  Walkeb. 

[36X1001,107.] 
DaOLABAIIOini    of    PiBSON    in    PosSBSSION    of    PSBSOirAL    PBOPBBTt    MM 

OwHBB,  are  admiaaible  to  affect  the  title  of  one  ftiMwimg  mider  Um;  and 
thia  role  appliea  where  the  title  afibcted  ia  derived  through  the  natignirir 
in  banknxptcy  of  the  party  who  made  the  deelarationa. 

Tbuspass  for  a  pair  of  oxen.  The  plaintiff  proved  that  he 
was  in  possession  of  the  oxen,  and  that  they  had  been  driven 
away  by  the  defendant.  He  proved  that  he  was  the  assignee  in 
bankruptcy  of  one  Parlin,  and  claimed  that  the  oxen  bnlnnged 
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to  Parlin  at  the  time  of  the  bankraptcj.  Walker  proTed  that 
the  oxen  were  originally  his,  and  alleged  that  they  went  into 
Parlin's  possession  upon  a  condition  which  had  neyer  been  per- 
formed. The  presiding  judge  admitted  the  declarations  re- 
ferred to  in  the  opinion.  The  jury  found  for  the  def6^dant, 
and  the  plaintiff  filed  exceptions. 

WaUan,  for  the  plaintiff. 

Eoward  and  Shqpley,  for  the  defendant. 

By  Court,  Shsflst,  J.  The  only  question  presented  for  oonsid- 
eiation  is,  whether  the  declarations  of  Simon  Parlin  respecting 
his  title  to  the  oxen  were  legally  admitted  as  evidence.  They  were 
made  at  two  different  times.  The  faill  of  exceptions  states,  that 
testimony  was  admitted  ''  as  to  the  declarations  of  Parlin,  while 
he  was  in  possession  of  the  oxen,''  and  that  he  was  then  present  in 
eourt  When  a  person  in  possession  as  the  owner  of  an  estate, 
makes  declarations  respecting  his  titte,  those  declarations  are 
admissible  as  evidence  against  the  titte  of  another  person,  who 
has  derived  his  titte  through  him.  And  they  may  be  received, 
although  the  person,  who  made  them,  might  have  been  called 
as  a  witness:  Wodway  v.  JSotoe,  1  Ad.  &  El.  114.  Upon  the 
same  principle  the  declarations  of  a  person,  while  in  possession 
as  the  owner  of  personal  property,  may  be  received  to  affect  the 
titte  of  one  claiming  under  him;  Htiioh  v.  Dennis^  1  Fairf.  244. 
This  rule  does  not  apply  to  negotiable  paper  indorsed  before  it 
becomes  payable.  The  cases  of  Oreene  v.  Barriman^  14  Me. 
82,  and  AbboU  v.  Huichina,  Id.  890  [81  Am.  Dec.  59],  cited  hj 
counsel,  are  not  at  variance  vdth  this  doctrine.  The  only  point 
in  the  former  was,  that  the  declaration  of  one  made 
in  possession  of  the  property  not  respecting  his  titte  to 
it,  but  that  he  had  received  money  of  the  defendant,  was  not 
admissible.  In  the  latter,  the  person  against  whom  it  was  pro- 
posed to  give  the  declarations  in  evidence,  did  not  claim  or  de- 
rive titte  from  the  person  who  made  them. 

When  Parlin  made  the  last  declaration  received  in  this  case, 
his  titte  appears  to  have  passed  to  his  assignee  in  bankruptcy, 
although  he  remained  in  possession  of  the  property.  But  that 
declaration  equally  affected  the  titte  derived  through  the  as- 
signee, it  having  been  made  at  the  time  of  sale  and  at  his  request. 

Exceptions  overruled. 


DiOLABATioif8  OF  FoBioat  OwnEB,  when  admiasibla  against  hit  sa< 
In  interast:  8ee  Stark  ▼.  Botwell,  41  Am.  Deo.  762,  note,  where  other  omm  an 
tallected.    8ee  Paiffe  ▼.  Cagwin,  42  Id.  68. 
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Low  V.  Enowi/ton. 

[36  MmMMM,  128.] 

Br  OoMMoa  Law  of  Maihs  Beds  ow  Tide- water  Cbebke  beoome  th« 
propMty  of  the  ownen  of  the  lande  throagh  which  they  flow,  mibjeot  to 
the  reetrlotioii  that  saoh  ownen  are  not  allowed  **  to  stop  or  hinder  any 
paange  of  boata  or  other  venek  in  or  throagh  any  creek,  or  oove,  to 
other  moi'a  honaee  or  landa." 

PuTATE  Inditidual  cae  EOT  Maintaze  Aotioe  iob  Pueuo  Nuxsaeoe, 
onleif  he  oaa  make  it  appear  that  he  has  raatainad  ipeoial  damage 
therel^. 

Case  for  obstraoting  a  water  passage  alaimftfl  hy  the  plaintiff. 
The  cause  was  sabmitted  on  an  agreed  statement  of  facts,  which 
sufficiently  appear  from  the  opinion. 

BandaU  and  Bo/cker^  for  the  plaintiff. 

TaUman  and  Richardson^  for  the  defendant. 

By  Court,  WmncAH,  0.  J.  By  the  agreed  statement  of  facts  it 
appears,  that  this  is  an  action  of  the  case ,  alleging  an  obetmetion 
of  a  water  passage,  claimed  by  the  plaintiff,  on  a  creek,  into  and 
from  which  the  tide  ebbs  and  flows,  extending  about  eighfy-fiye 
rods  from  Kennebec  riTer,  through  the  lands  of  both  the  parties, 
the  plaintiffs  being  next  above  and  contiguous  to  the  defend* 
ant's.  The  creek,  it  also  appears,  is  empty,  at  about  half  tide, 
and  at  full  tide,  is  navigable  for  boats  and  gondolas,  to  the 
plaintiffs  land,  where  he  has  a  landing-place.  The  defendant, 
it  appears,  has  erected  a  building  on  his  land  extending  across 
the  creek,  the  sills  and  sleepers  of  which  are  about  two  feet 
above  the  water,  at  full  tide.  Such  creeks,  according  to  the 
common  law  of  England,  would  belong  to  the  public;  and  in- 
dividuals could  acquire  no  property,  in  the  bed  of  them,  except 
by  legislative  grant,  or  prescription;  and  whoever  should  ob- 
struct the  navigation  of  them  would  be  indictable,  as  the  author 
of  a  public  nuisance.  But  by  the  common  law  of  this  state,  as 
at  first  adopted  by  a  colonial  ordinance,  and  continued  bj 
usage,  after  the  ordinance  had  been  virtually  abrogated,  the 
beds  of  such  creeks  became  the  property  of  the  owners  of  the 
land  through  which  they  passed,  except  that  such  proprietor  is 
not  allowed  ''  to  stop  or  hinder  any  passage  of  boats  or  other 
vessels  in  or  through  any  creek  or  cove  to  other  men's  houses 
or  lands.''  Any  such  proprietor,  therefore,  may  make  use  of 
the  land  forming  the  bed  of  such  creek,  and  of  the  space  above 
it,  provided  he  does  not  obstruct  such  navigation,  over  and 
upon  it.    Any  such  obstruction  would  be  a  public  nuisance;  and 
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tboagli  abatable  hj  any  one,  or  indiotaUe  aa  Bobh,  could  not 
fonii  the  Bobjeot  of  an  action  at  the  aint  of  an  individnal,  unless 
he  conld  make  it  appear,  that  he  had  sustained  special  damage 
therein :  8  Bl.  Oonu  219. 

Bat  in  this  case  it  does  not  appear,  nor  is  it  dearly  inferable 
from  the  facts  stated,  that  the  erection  in  question  is  a  public 
nnisance;  and  it  is  not  understood  to  be  alleged,  that  the 
pUintiff  has  sustained  any  particular  injury  therefrom.  The 
reservations  contained  in  the  conveyances,  under  which  the  par- 
ties claim,  can  not  aid  the  plaintiff.  These  seem  to  be,  to  the 
erient  to  which  the  law  would  haye  famished  security,  and 
nothing  more.  The  subjects  here  alluded  to,  are  fally  discussed 
and  elucidated  in  Angell  on  Tide  Waters,  o.  8. 

Phuntiff  nonsoit.  .  , 


•». 


Gird  in  Dffer  ▼.  GMit,  72  Me:  18^,  tb'tSie  p^t  tiui^'thr  ocdiuan^of 
1647  Teited  the  property  of  flaia  in  the  owner  of  the  adjoining  upland  in  fee, 
eehject  to  the  general  right  of  the  pnblio  for  nayigatlon,  until  built  on  or  in- 
cloaed,  and  enbjeot  to  the  reaerration  that  it  should  not  be  built  on  or  in- 
doted  in  anoh  a  manner  aa  to  impede  the  public  right  of  way  over  it  for  boati 
and  VBaicili. 

'FtxTAtm  AaaxxB  vok  Public  NuxsAirai:  See  note  to  Mfaoa  t.  AtMa, 
n  Adu  Deo.  182;  where  thia  nibjeot  ia  diacwaaed  at  length.  ' 


',a:^[<\: 


V.  FliAOO. 

tMKAm.l8L] 

BxmBmom  abs  Takbk,  Evnnr  MATna  or  Law  lanmiD  le 
sa  BaiiBD  oxr  afaonld,  at  aome  time  during  the  trial,  be  btoog^t  partle> 
nlttly  to  the  notice  of  the  oonrb^  and  if  this  ia  not  dono^  aneh  qneatioa 
wHl  be  oooaldered  aa  having  been  then  waived. 
OoofMOV  Cabbob  n  Ohlt  Bzoubbd  bt  Act  ov  Qod  or  of  the  pubUe  enemy 
firom  delivezing  at  ita  deetination  property  intrusted  to  him,  unless  he 
limits  his  liabiUty  by  express  stipulation. 

AssDiiPscr  to  xecoyer  irom  the  defendants,  aa  owners  of  a 
aohooner,  the  Taloe  of  certain  property  shipped  by  the  plaintiff. 
The  jnxy  found  for  the  plaintiff,  and  the  defendants  excepted. 
The  other  facts  appear  from  the  opinion. 

Vo9e,  for  the  defendants. 

Jftxme,  for  the  plaintiff. 

By  Ooort,  Whxkicab,  0.  J.  From  the  bill  of  exceptions,  it 
would  seem,  that  no  evidence  of  ownership  was  offered,  except 
as  to  two  of  the  four  defendants.    This,  at  first,  led  the  court 
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to  the  oonclnsion,  tiiat  the  ruling  of  the  judge  at  the  trial,  taken 
in  connection  with  his  instniotion  to  the  jfxrj,  amounted  to  an 
intimation  to  them,  that  the  plaintiff  was  entitled  to  recover, 
without  proof  of  ownership  by  the  others.  Upon  a  re-examina- 
tion, however,  we  are  induced  to  doubt  as  to  the  correctness  of 
such  a  conclusion.  There  does  not  appear  to  have  been  any 
ruling,  explidtlj,  upon  the  point;  and  we  do  not  discover,  that 
any  was  desired  by  the  counsel  for  the  defendants.  Where  ex- 
ceptions are  taken  it  is  unquestionably  proper,  that  eveiy  matter 
of  law,  intended  to  be  insisted  on,  should,  at  some  time  during 
the  trial,  be  brought  particularly  to  the  notice  of  the  court.  As 
we  do  not,  on  the  whole,  perceive  that  the  attention  of  the  court 
was  particularly  called  to  the  consideration  of  the  law  in  refer- 
ence to  the  point  of  ownership  of  the  defendants  in  the  vessel, 
j^pjma^  well-eopsidcpr,  atLyJucli  q]Qestion,  though  now  raised  in 

'  '  **In  reference  to  the  ruling  of  the  court,  as  to  the  liability  of 
common  carriers,  we  see  no  reason  to  doubt  its  correctness. 
Unless  they  limit  their  responsibiliiy,  by  the  terms  of  a  bill  of 
lading  or  otherwise,  they  can  not  escape  from  the  obligation  to 
deliver  a  shipment  according  to  its  destination,  unless  prevented 
by  the  public  enemy  or  the  act  of  God.  The  disaster  com- 
plained of  was  not  attributable  to  any  such  cause.  If  the  acci- 
dent had  accrued  from  lightning,  the  non-deUvexy  of  the  hay 
might  be  excusable.  The  ruling,  that  the  disclosure  of  William 
Lamison  might,  at  the  option  of  the  plaintiff,  be  wholly  rejected, 
forms  no  essential  ground  of  complaint  on  the  part  of  the  de- 
fendants. Nothing  fell  from  him,  which  would  have  been  con- 
clusive upon  the  plaintiff.  He  might  still  have  shown  that  the 
facts  were  otherwise,  than  as  stated  by  him  in  his  discourse  with 
the  witness,  as  testified  by  him  on  cross-examination.  And  be- 
sides, the  statements  proved  to  have  been  made  by  him  were  in 
reference  to  the  ownership  of  the  vessel,  which,  as  before  stated, 
we  think  must  be  comddered  as  not  now  a  legitimate  subject  of 
controverEfy. 
Exceptions  overruled. 


Lllbujtt  or  Comiion  Oabusbs:  See  JTeol  v.  Satrndtncm^  41  Am.  Dm. 
609;  note  C14,  where  other  oeeee  are  ooUeoled. 
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S^BOAT  BT  All.  v.  DomOSLL  KT  AL. 

B  BouKD  TO  Cabbt  Lumbxb  uiTDXB  DiOK  wheD  m  olaui  UU  «l 
fading  is  giveiiy  if  there  is  no  express  or  implied  agreement  to  the  oon- 
taery.  Bat  if  there  is  a  well-known  nssge  in  reference  to  cargo  of  this 
kind  to  oenry  it  either  on  or  nnder  deck,  snch  bill  will  import  no  more 
tium  that  it  shall  be  carried  in  the  nsnal  way,  especially  if  the  shipper 
repeatedly  saw  the  caigo  stowed  on  deck,  and  made  no  objection. 

Haim  Who  Sails  VnsxL  ov  Shaiubs  and  not  the  general  ownen^  ta 
liable  to  the  shipper  for  the'vahie  of  part  of  the  cargo  ^^lidh  was  need  for 
fdsl  dnring  the  Toyage. 

Oaboo  SHimD  ON  DiOK  AiTD  L08T  BT  Jsimov  is  not  entitled  to  the 
benefit  of  general  averagew 

AflSDiipaiT.    The  opinion  siateB  the  oase. 
Scans  and  Sawyer,  for  the  plaintifBi, 
BwndleU,  for  the  defendants. 


By  Oonrt,  WmncAH,  0.  J.  The  plaintiff's  ohiim  to  be  remu- 
nerated for  six  hundred  sugar-box  shooks,  shipped  on  board  the 
sdiooner  Nanoy,  of  which  the  defendants  were  the  general  own- 
ers, at  Gardiner,  to  be  transported  to  Boston;  which  are  alleged 
to  haye  been  lost  by  the  negligence  of  the  master  and  crew  of 
said  yessel;  or,  if  not  so  lost,  that  they  were  jettisoned  for  the 
preservation  of  the  vessel  and  the  residue  of  the  cargo  and 
freight,  whereby  the  plaintiflh  have  become  entitled  to  a  con- 
tribution upon  the  principle  of  a  general  average  loss.  The 
cause  was  opened  to  the  jury,  and,  after  the  evidence  had  been 
developed,  it  was  agreed  that  it  should  be  withdrawn  from  the 
jury,  and  be  submitted  to  the  decision  of  the  court  upon  a  re- 
port of  the  evidence,  with  liberiy  to  draw  inferences  from  the 
facts  proved,  as  a  jury  might. 

It  appears  that  the  shocks  were  laden  on  deck,  and  not  in  the 
hold.  It  appears  that  the  vessel  was  constructed  purposely  to 
cany  deck  loads  of  lumber;  and  that  it  is  customary  to  cany 
snch  lumber  on  deck,  as  well  as  in  the  hold;  and  the  evidence 
is  such  as  should  be  satis&otoxy,  that  the  shocks  in  question 
were  stowed  and  secured  in  the  usual  and  customary  manner; 
and  it  appears  that  the  authorized  agent  of  the  ovmers  of  the 
shocks,  who  shipped  them,  repeatedly  saw  them  as  they  were 
stowed  on  deck,  and  made  no  objection  to  their  being  so  stowed, 
but  merely,  in  one  instance,  questioned  the  strength  of  one  of 
the  stanchions,  which  was  thereupon  taken  out,  and  a  better  one 
inserted  in  its  plaee.    The  captain  signed  bills  of  lading  in  the 
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QBaal  foim,  agreeing  to  transport  the  lumber,  etc.,  the  dangers 
of  the  seoB  excepted.  On  the  voyage  to  Boston,  the  yessel  en- 
countered tempestuous  weather,  which  swept  from  the  deck 
about  three  himdred  of  the  shocks,  together  vdih  the  fuel  which 
bad  been  provided  for  the  voyage;  and  the  residue  of  the  six 
hundred,  with  the  exception  of  about  thirty,  which  were  used 
for  fuel,  were  thrown  overboard,  to  relieve  all  concerned  from 
the  danger  of  shipwreck.  The  evidence  adduced  leaves  no  room 
to  doubt  that  all  was  done  that  was  practicable  by  the  captain 
and  crew  to  save  the  vessel  and  property  on  board.  We  can 
not,  therefore,  come  to  the  conclusion  that  there  was  any  reason 
tor  accusing  them  of  want  of  due  care  or  precaution. 

It  is  urged,  nevertheless,  that  the  bill  of  lading,  being  in  the 
usual  form,  and  what  is  called  a  clean  bill  of  lading,  bound 
them  to  cany  the  shocks  under  deck;  and  it  may  be  admitted, 
that  such  would  be  the  case,  if  there  were  no  agreement  express 
or  implied  to  the  contraxy.    But  when  there  is  a  well-known 
usage,  in  reference  to  a  cargo  of  this  description,  to  cany  it  as 
convenience  may  require,  either  upon  or  under  deck,  the  bill  of 
lading  may  import  no  more  than  that  it  shall  be  carried  in  the 
usual  manner;  as  held  in  the  case  of  The  Paragon,  Ware,  822; 
and  more  especially  would  such  be  the  case,  where,  as  in  this 
case,  the  shipper  repeatedly  saw  the  cargo  stowed  on  deck,  and 
intimated  no  objection  on  that  account.    But  it  is  insisted,  that 
the  defendants  must  be  held  answerable  as  wrong-doers  for  the 
thirty  shocks  used  for  fuel;  and  such  would  be  the  case,  if  they 
were  the  owners  for  the  voyage.    The  evidence  in  the  case  shows 
they  were  not.    It  appears  that  the  master  of  the  Nancy,  at  the 
time  of  the  shipment,  had  taken  her  in  the  way  usual  in  regard 
to  coasting  vessels  in  this  state;  and  in  effect  had  chartered  her 
for  an  indefinite  period,  agreeing  to  pay  as  and  for  the  charter 
or  hire,  instead  of  a  fixed  price,  a  certain  portion  of  her  earn- 
ings.   Such  a  hiring,  though  by  parol,  has  been  held  to  be  an 
indefeasible  letting  for  hire,  for  every  voyage,  which  the  hirer 
shall  have  entered  upon  anterior  to  notice  from  the  general 
owner  of  his  intention  to  put  an  end  to  the  contract:  OuUer  v. 
WwB&r,  6  Pick.  886  [17  Am.  Dec.  885].    And  the  courts  in  this 
state  have  often  ruled,  that  such  a  letting  of  a  vessel  to  hire, 
renders  the  hirer  owner  pro  hoc  vice,  and  answerable  personally 
for  his  fidelity  in  the  performance  of  contracts  which  he  may 
make,  in  reference  to  the  employment  of  the  vessel  thus  taken, 
and  that  the  general  owners  are  not  in  such  case  personally  re- 
qK>nsible  therefor:  Thompun  v.  Bnow,  4  Gieenl.  264  [16  Am. 
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Dec.  263];  WiRiams  y.  WUliams,  28  Maiae,  17.  The  ramedj, 
therefore,  for  the  thirty  shooks  used  for  fuel,  is  against  the 
hirer,  and  not  against  the  defendants.  And  the  same  might 
have  been  said  in  reference  to  negligence  or  improper  sto^roge, 
if  anything  of  the  kind  had  appeared. 

We  come  now  to  the  consideration  of  the  point,  principally  re- 
Ked  upon  for  the  support  of  the  plaintiffs  claim  against  the  de- 
fendants, Yiz. :  a  contribution  as  and  for  a  general  average  loss. 
In  regard  to  this,  the  special  ownership  of  the  master,  for  the 
Toyage,  would  not  interfere  with  the  liability  of  the  general 
owners.  They  were  bound  to  keep  the  vessel  in  due  reparation. 
In  case  of  any  disaster  rendering  her  innavigable  they  must 
have  refitted  her.  So,  if  she  became  subject  to  a  general  average 
contribution,  the  claim  therefor  would  be  good  against  them. 
And  if  thrown  on  her  beam-ends,  so  that  it  should  become 
neoessazy  to  sacrifice  her  masts,  saila,  and  rigging  to  save  the 
hull  and  cargo,  the  owners,  notwithstanding  the  letting,  would 
be  entitled  to  a  general  average  contribution  from  the  owners 
of  the  cargo. 

It  is,  however,  objected,  that  a  jettison  of  articles  laden  on 
deck,  forms  no  foundation  for  a  daim  of  this  kind.  This  is  a 
question  of  some  importance,  to  the  navigating  interests  of  the 
people  of  this  state,  as  our  great  staple,  lumber,  is  in  a  great 
measure,  necessarily  so  carried.  But  the  great  principles  of 
law,  can  not  be  made  to  yield  and  accommodate  themselves  to 
every  case  attended  with  some  little  peculiarity.  If  it  be  a  gen- 
eral principle,  and  no  case  like  the  one  before  us,  has  ever 
farmed  an  exception  to  it  in  our  country,  or  in  that  from  which 
we  have  derived  our  common  law,  we  must  be  careful  not  to 
innovate  upon  it.  And  it  must  be  admitted,  that  many  cases 
have  ocouzied  in  which  it  has  been  held,  that  no  contribuidon 
in  such  cases  is  admissible.  Two  decisions  of  this  court,  viz., 
Dodge  v.  BarM,  6  Oreenl.  286  [17  Am.  Dec.  283],  and  Oram  v. 
Aiken^  18  Me.  229  [29  Am.  Dec.  608],  explicitly  so  decide,  with- 
out qualification  or  exception.  And  Mir.  Justice  Putnam,  in 
The  Tawnion  Oapper  Co.  v.  The  Merchants  Ina.  Co.,  22  Pick. 
108,  recognizes  the  same  doctrine  as  settled  law,  as  he  had  done 
before  in  WolooU  v.  The  Eagle  7ns.  Co.,  4  Id.  429.  And  in  8 
Eenfs  Oom.,  sec.  240,  it  is  so  laid  down  in  conformity  to  de- 
cisions in  New  York  there  cited.  The  law,  therefore,  in  the 
states  of  Maine,  Massachusetts,  and  New  York,  would  seem  to 
be  firmly  settled  against  any  such  contribution.  Under  the 
above  citation  from  Sent,  he  cites  the  case  of  Haimfion  v.  Thf$ 
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Brig  Thaddeua,  4  Mart  (La.)  582,  as  being  to  the  same  eSecL 
And  the  law  is  so  laid  down  in  Ab.  Sh.  844;  and  in  Ph. 
Ins.  833.  The  latter,  howeyer,  speaks  of  some  exceptions  to 
the  general  rule,  and  names  them  partioolarlj;  but  those  excep- 
tions in  the  authorities  aboye  cited,  haye  not  been  considered  as 
applicable  to  a  case  like  the  one  before  us.  And  moreoyer,  it  is 
understood,  that  the  practice  among  merchants,  underwriters, 
and  ayerage  adjusters,  has  unifomdj  conformed  to  the  same 
principle  in  the  states  of  Maine,  Massachusetts,  and  New  Tork, 
if  not  elsewhere.  Indeed  it  has  escaped  our  research,  if  any 
different  principle  or  practice  has  obtained  in  any  other  part  of 
the  United  States.  Merchants,  it  is  understood,  protect  their 
interests  in  such  cases  by  insurance  upon  cargoes  of  lumber, 
and  other  articles,  usually  carried  on  deck;  and  underwriters 
understand  that  they  incur  the  additional  risk  of  not  being  en- 
titled to  the  benefit  of  a  general  ayerage^  contribution  in  case 
the  deck  load  be  thrown  oyerboard  for  the  benefit  of  all  con- 
cerned. To  adopt  now  a  different  principle,  merely  in  this 
state,  would  manifestly  be  attended  with  perplexiiy  and  embar- 
rassment. The  principles  of  commercial  law  haye  a  widely  ex- 
tended operation;  and  when  once  understood,  and  the  practice 
and  habits  of  the  mercantile  communiiy  haye  been  long  adapted 
to  and  predicated  upon  them,  there  should  be  great  hesitation  in 
changing  them,  eyen  by  the  whole  of  that  communiiy;  and 
much  more  so  by  a  small  section  of  it. 
Plaintiffs  nonsuit. 


LxABiUTT  lOB  SuFPim  Fumn8U»i>  TO  VnsBL:  See  D%f  y.  Baymrd,  99 
Am.  Dec.  73,  note  70,  where  other  oeees  are  oolleoted. 

LiABiuTT  voB  Frxioht  Stowxd  OK  Dkk:  See  Bmrber  y.  Brace^  8  Am. 
Dec.  148,  note  161. 

GxNXKAL  OwiffMBS,  WHXN  NOT  LiABU:  See  J<m6$  y.  PUeher,  24  Anu  Deo. 
716;  Thompson  v.  Snow,  16  Id.  263,  note  266;  PUtm  y.  Brainerd,  13  LL  79» 
note  87,  where  this  question  is  discussed  at  some  length. 

Thx  paikcipal  case  is  oitbd  in  The  DeUnoeure,  14  WalL  606,  to  the  point 
that  where  there  is  a  well-known  usage  in  referenoe  to  a  particular  trade,  to 
earry  the  goods  as  oonyenienoe  may  require,  either  upon  or  under  deck,  tho 
bill  of  lading  may  import  no  more  than  that  the  oaigo  shall  be  carried  in  the 
usual  manner;  in  Webb  v.  Peirce,  I  Curt  107>  to  the  point  that  where  the 
master  hires  a  vessel  for  a  year,  he,  and  not  the  general  owners,  is  liable  for 
supplies;  in  Holden  y.  Frtneh^  68  Me.  242,  to  the  point  that  where  a  fishing 
vessel  is  let  to  the  master  on  shares,  and  he  mana  and  yiotnals  her,  and  has 
possession  and  control  of  her,  he  is  the  owner  pro  hoc  mce,  and  liable  as  such 
for  the  seamen's  wages;  and  in  Some%  v.  WhiUe,  66  Id.  646,  to  the  point  that 
where  the  master  is  owner  jpro  hoc  vice,  he,  and  not  the  general  owner,  is  lia^ 
ble  for  portion  of  cargo  used  on  the  vc^yage  as  firewood  by  the  crew. 


I 
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Gampbell  v.  KinaiasB. 

Ir  AuainnBAToii  Niolboto  to  Taxs  Oath  Bbquibsd  bt  Law  Fuob  so 
Salb  of  iml  Mtate  for  payment  of  debts  under  lioenae  from  the  probato 
oonrt,  the  nle  is  invalid,  and  the  deed  from  the  administrator  panea  no 
title  to  the  pnrohaser. 

Wbct  of  enizy.    The  facts  appear  from  the  opiiiion. 
Kent,  for  the  plaintiflb. 
BaOiaway,  for  the  defendants. 

By  Court*  Tbhhzt,  J.  It  was  held  by  the  court  in  this  case, 
S4  Me.  8829  that  the  assignment  of  dower  to  the,  widow  of  Sam- 
uel Moore,  before  her  marriage  vdth  the  tenant,  was  a  yalid 
assignmenty  and  mnst  be  effectual  against  all  persons,  excepting 
the  mortgagees,  and  those  claiming  under  them.  The  eridence 
upon  that  point  at  this  time  does  not  yaxy  from  that  adduced  on 
the  former  trial,  and  we  see  no  reason  for  disturbing  the  doctrine 
there  advanced.  The  tenant,  in  his  defense  to  the  action,  relies 
upon  a  deed  given  by  the  administrator  of  the  estate  of  Samuel 
Moore  to  the  demandants,  of  the  right  in  equity  of  redeeming 
from  the  mortgage  to  them,  therein  "reserving  the  widow's 
dower,  which  has  been  assigned  and  set  out  heretofore."  It  is 
insisted  by  the  demandants,  that  this  deed  has  no  validiiy,  and 
that  they  are  not  estopped  therelyy,  to  contest  the  widow's 
light  under  the  assignment,  to  hold  against  them  as  mortgagees. 
The  tenant  attempted  to  show,  that  the  sale  of  the  equity  of  re- 
deeming was  in  all  respects  according  to  the  requirements  of  the 
statute;  but  there  was  no  evidence  that  the  administrator  took 
the  oath  required,  before  the  advertisement  and  sale,  or  that  re* 
turn  of  his  doings  touching  the  same  was  ever  made  to  the  pro- 
bate office;  and  that  no  record  or  document  can  be  found  from 
which  it  appears  that  anything  was  done  by  the  administrator  in 
reference  thereto,  subsequent  to  the  granting  of  the  license,  and 
the  bond  given  upon  receiving  such  license,  excepting  the  account 
of  administration,  in  which  he  charges  himself  vdth  the  sum  of 
two  hundred  and  twenty  dollars,  received  of  Campbell  &  Mills 
for  real  estate  sold  them.  These  omissions  were  important,  and 
are  such  as  to  render  the  sale  and  the  deed  inoperative  and  void: 
Stat.  1821,  c.  61,  sec.  69;  Parker  ^.  mchols,  7  Pick.  111.  The 
demandants  have  not  admitted,  that  the  husband  of  the  tenant 
died  seised,  but  claim  by  a  paramount  titie  under  their  mortgage. 
The  administrator  hj  virtue  of  his  office  had  no  right  of  posses- 
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rion  of  the  deceased's  lands,  and  hiB  deed  gftTO  no  seisin;  MBorrr. 
Hcbson  el  al.,  22  Me.  821. 

It  is  not  pretended,  that  there  has  not  been  a  breach  of  the 
condition  of  the  mortigage;  and  the  demandants  are  entitled  to 
the  conditional  judgment,  and  the  tenant  has  the  right  of 
redemption  in  him. 

EzBonTOBB*  Salv:  Bm  AMu  ▼.  Khmam,  82  Am.  Doo.  tSU,  noteftiO;  Wp- 
man  v.  OampbtU^  31  Id.  677. 

Tbx  rsacntAL  oasm  m  ookd  in  Jaekmmr,  AUm,  12D  Ham.  71^  to  the  point 
tbat  to  ooDstitate  an  estoppel  by  deed  a  dietiiiot  and  pradM  MMrtkn  or  adp 
niHioii  of  a  fact  is  neoessary. 


HxniT  V.  WADLBsam 

TkASBKEB  BT  InDOBSSB  OF  PBBVIOUBLT  iHDOBSaD  AHD  FlUyKBBnD  DrAVI 

ii  equivalent  to  the  drawing  of  a  new  draft  on  the  aooeptor,  payable  on 
dmnandi  or  at  sight;  and  the  holder  ii  bound  to  preeent  it  to  the  aooeptor 
for  payment  within  a  reaeonable  time,  and  to  give  notioe  of  non-payment 
thereof  to  the  indoieer. 

InoLTXNor  ov  Aookptob  of  Dbait  Doh  vot  Bzocm  negleot  to  make 
preeontment  thereof. 

PaoKiaB  BT  Dbawxs  ob  Ivdobsib  vo  Pat  Bbaix;  if  made  with  foil 
knowledge  that  there  had  been  a  failaxe  to  make  dae  preeentment, 
amonnte  to  a  waiver  of  enoh  preeentment.  Bat  a  promiee  made  in  ig- 
noranoe  of  the  facte,  does  notamoont  toa  waiver;  uid  the  plaintiff  mnst 
show  affirmatively  that  the  defendant  knew  that  he  had  not  been  regn- 
larly  oharged. 

AflSPMJWir.    The  opinion  siates  the  case. 

WakefiOd,  for  the  phuntifll 

IngenoU  and  0(my^  tor  the  defendant. 

Sbbflst,  J.  The  only  testimony  presented  on  the  part  of  the 
plaintiff  is  contained  in  two  depositions.  Itappears  from  the  tes- 
timony of  Lea  Claflin,  that  the  plaintiff  held  a  note  against  the 
defendant,  who  was  called  upon  for  payment  of  it  during  the 
summer  of  the  year  1840.  That  an  arrangement  was  then  made 
between  the  parties  to  make  payment  of  it  by  the  transfer  and 
delivery  of  a  draft,  which  had  been  drawn  on  August  28, 1887, 
lyy  E.  S.  Gk>odnow,  of  Nashim,  N.  H.,  on  Porter  &  Harlow,  at 
Bangor,  payable  to  the  defendant  or  his  order  in  four  months 
after  date,  for  the  sum  of  three  hundred  and  twelve  dollars  and 
sixteen  cents.  This  draft  had  been  indorsed  by  the  defendant, 
accepted,  presented  at  maturity  for  payment  at  Bangor,  where 
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the  ftcceptors  wexe  not  found;  the  notary  being  infonned,  that 
they  wexe  in  Boston,  protested  the  dxaft  and  gaTe  due  notice  to 
the  other  parties.  The  defendant  having  receiyed  it  from  the 
bank,  in  which  it  had  been  left  for  collection,  deliyered  it  to 
the  plaintiff,  who  then  deliyered  to  the  defendant  his  note.  The 
transfer  of  the  protested  draft  to  the  plaintiff,  by  deUvexy,  was 
equiyalent  to  the  drawing  of  a  new  draft  on  the  acceptors  pay- 
able on  demand  or  at  sight.  It  became  the  duly  of  the  holder 
to  present  it  to  the  acceptors  for  payment,  ydthin  a  reasonable 
time,  and  to  giye  notice  thereof,  if  not  paid,  to  the  defendant: 
Story  on  Notes,  sec.  267;  J(mes  y.  Stoan,  6  Wend.  689;  Oredy 
y.  Hufii^  21  Me.  456.  There  is  no  proof,  that  such  a  present- 
ment was  eyer  made.  Nor  any  proof,  that  the  defendant,  when 
the  draft  was  deliyered  to  the  plaintiff,  made  any  remarks,  from 
which  an  intention  to  waive  it  can  be  inferred. 

The  next  information  respecting  the  draft  is  derived  from  the 
deposition  of  Ira  Cheney,  who  states,  that  during  the  spring 
and  summer  of  1842,  George  O.  Brastow,  whom  the  defendant 
subsequently  admitted  to  be  his  agent,  called  upon  him  several 
times  respecting  it,  offered  to  pay  ten  cents  on  a  dollar  for  it, 
and  requested  him  to  communicate  this  ofliBr  to  the  plaintiff; 
thathedid  do  so,  and  the  plaintiff  refused  to  accept  it.  Thevdi- 
ness  further  states,  that  he  received  the  draft  of  the  plaintiff*, 
and  by  his  request  called  upon  the  defendant  for  payment  of  it 
in  July,  1843.  That  **  he  said  he  was  able  to  pay  that  debt,  and 
if  Mr.  Himt  would  say,  that  he,  Wadleigh,  was  to  be  holden  on 
the  draft,  he  would  pay  it.  It  was  agreed,  that  he,  Wadleigh» 
was  to  write  to  Hunt  about  it,  before  I  saw  Hunt,  and  that  if 
Hunt  would  say  to  him,  that  he  understood  him,  Wadleigh,  to 
be  liable  at  the  time  he  passed  it,  he  would  pay  it."  That  the 
defendant  called  upon  him  in  September  following  and  offered 
to  pay  ten  cents  on  a  dollar  for  it,  and  that  during  the  conver- 
sation he  said  ''  he  did  not  doubt,  but  that  he  was  liable  by  law, 
and  that  he  expected  Hunt  would  get  an  execution  against  him." 
That  he  admitted,  that  he  had  written  to  Hunt  and  obtained  an 
answer  from  him;  and  that  the  drawer  and  acceptors  of  the 
draft  had  been  unable  to  pay  it,  since  it  was  protested. 

The  insolvency  of  the  acceptors  does  not  excuse  the  holder  for 
neglecting  to  make  a  presentment:  Chwer  v.  Moore^  26  Me.  16 
[43  Am.  Dec.  247].  The  remark  of  the  defendant,  that  he  did 
not  doubt,  but  that  he  was  liable  by  law,  does  not  authorize  one 
to  conclude,  that  he  had  any  knowledge,  that  the  draft  had  not 
tioeii  presented  for  payment.     It  was  evidentiy  made  under  a 
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miflappzehenaon  of  the  law,  that  he  was  liable  without  it.  There 
is  no  evidence  therefore,  that  the  defendant  had  any  knowledge, 
that  it  had  not  been  presented,  or  that  he  had  been  discharged 
hy  the  laches  of  the  holder.  And  without  snch  proof  his  subse- 
quent promise  to  pay,  if  the  condition  were  fulfilled,  is  not 
binding.  '*  If  the  drawer  or  an  indorser,  after  full  knowledge 
of  the  fact  of  an  omission  to  make  due  presentment,  promises  to 
pay  the  bill,  it  will  amount  to  a  waiyer  of  such  presentment, 
and  bind  the  promisor  to  pay  the  bill."  But  such  a  promise, 
made  in  ignorance  of  the  &ct8,  will  not  be  binding  or  a  waiter 
of  the  laches:  StoxyonBills,  sees.  820, 878;  Story  on  Notes,  sec. 
861;  Chit,  on  Bills,  686-689,  8th  ed.;  Bayl.  on  Bills,  294,  ed.  of 
P.  &  S.  And  '*  the  plaintiff  must  show  affirmatiyely,  that  the 
defendant  knew  he  had  not  been  regularly  charged:"  Leonard  y. 
Oaty,  10  Wend.  504;  Dams  y.  Chwen,  17  Me.  887. 

The  plaintiff  &ils  to  show  by  the  testimony  presented  that  ha 
is  entitled  to  recoyer. 

Plaintiff  nonsuit. 

Whumah,  0.  J.,  dissented* 


ImoLysnoT  ow  BIakmb  ov  Non  doei  nol  dispooM  with  ueeenity  of  notto 
to  duoge  the  indoner:  Browm  ▼.  JFfargumm,  24  Am.  Dea  707,  noU  716|  Pug§ 
y.  JDowi,  18  U.  600^  note  668.  where  ofthor  OMM  ara  oolkoted. 
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FABOL  PfclMUM  VBAT  PaBTT  TO  Ck»ITa40T  WITH  THISD  RBSOV  SHALL  HI 

PAm  if  he  oompliM  with  the  terme  thereof,  is  within  tiie  etntnle  ol 
frandi,  and  la  not  binding  upon  the  promiaor. 

Pabol  Pboxibb  Mads  bt  0ns  as  SnasiT  on  Guasahtob  d  hot  BnrDuro, 
nnleaa  it  la  made  apon  acme  new  oonaidemtion,  and  any  erpeotation  of 
profit  or  hope  of  benefit  from  the  aale  of  gooda  by  the  promiaor  to  the 
peraon  for  whom  he  beoomea  aturety  or  goarantor  ia  not  a  aoflldent  eon* 
aideratioD  for  each  promiae. 

Iaabcutt  AaauxKD  as  Subitt  ob  Guabaxtob  qv  MoBioAaoB  ia  not  within 
the  terma  of  a  mortgage  giren  to  aaoore  a  oertain  groaa  aom  wliioh  migjit 
be  f nmiahed  by  the  mortgagee  to  the  mortgagor  in  gooda  and  materiala 
towards  the  erection  of  a  hooae  for  the  latter,  and  ia  not  aeoorad  thereby. 

Oabi  to  recoyer  the  yalne  of  a  quantiiy  of  gnnite  look.    Tba 
opinion  states  the  case. 

N.  and  H.  B.  AbboU,  for  the 

W.  O.  Oroaby,  for  the  defendant. 
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By  Goort,  Sbeplbt,  J.  The  case,  as  exhibited  in  the  teBtimonj, 
was  one  shoiring  that  the  plaintiff  had  made  a  contract  with 
John  Doyle  to  deliyer  to  him  certain  stone  at  an  agreed  price,  to 
be  need  in  building  a  dwelling-house.  That  the  plaintiff  before 
he  had  delivered  the  stone,  made  known  to  the  defendant  his 
determination  not  to  d4iyer  them  upon  the  credit  of  John 
Doyle;  and  that  the  defendant  thereupon  said  to  him,  as  the  wit- 
ness Elwell  states,  '*  You  bring  the  rock  and  I  will  see  you  paid 
for  it;"  and  as  Edwin  Doyle  states,  sent  a  message  to  him  at 
another  time,  requesting  the  witness  to  say  to  him,  ''  if  he  will 
bring  the  rock,  I  will  see  that  he  has  his  pay."  There  is,  legally 
speaking,  no  essential  difference  in  the  promise  as  proyed  by 
these  witnesses.  It  was  decided,  while  this  country  was  but  a 
colony  of  Great  Britain,  that  such  a  promise  was  within  the  stat- 
ute of  frauds:  Jones  y.  Cooper^  Oowp.  227;  Mataon  y.  Wharam,  2 
T.  B.  80;  Anderson  y.  JIayman,  1  H.  Bl.  120.  Those  cases  have 
been  often  cited  and  approved  in  the  more  recent  decisions. 

The  counsel  for  the  plaintiff,  however,  contend,  that  ''the 
judge  erred  in  his  instructions,  as  to  what  constituted  an  original 
promise."  The  cases  cited  to  sustain  the  position  are  those  of 
Copdand  v.  Wadleigh,  7  Greenl.  141;  Duval  v.  I^ask,  12  Mass. 
154;  PerUyy.  Spring ^  Id.  299.  The  latter  case  was  substantially 
overruled  in  the  case  of  GahUl  v.  Bigelow,  18  Pick.  869.  The 
contracts  in  the  two  former  on  which  the  defendants  were  de- 
cided to  be  liable,  were  made  in  writing.  In  the  case  of  OahiU 
V.  Bigelow,  it  is  said,  that  when  the  promise  is  made,  as  in  this 
case,  before  the  credit  is  given,  the  test  to  decide,  whether  one 
promising  is  an  original  debtor  or  a  guarantor,  is,  whether  the 
credit  was  given  to  the  person  receiving  the  goods.  That  test 
was  efficiently  applied  in  this  case  hy  the  instructions  to  the 
jury,  not  directly  hy  an  inquiry  whether  the  credit  was  given  to 
the  one  receiving  the  goods,  but  by  an  inquiry,  whether  the 
credit  was  given  to  the  defendant.  It  is  not  perceived,  that  the 
jury  could  have  misunderstood,  or  have  been  misled  hy  the  lan- 
guage used  in  the  instructions.  The  effect  was  to  inform  them 
plainly,  if  the  rock  were  delivered  to  the  defendant  as  an  original 
promisor,  the  plaintiff  would  be  entitled  to  recover.  As  there 
was  testimony  in  the  case  tending  to  prove,  that  the  stone  were 
delivered  to  the  defendant,  and  also  tending  to  prove,  that  he 
acted  as  the  agent  of  John  Doyle  in  receiving  them,  it  was  nec- 
essary to  use  some  language  to  denote  and  have  the  jury  con- 
sider, in  what  character  ttiey  were  delivered  to  him;  and  the 
words  as  an  original  promisor  do  not  appear  to  have  been  un- 
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snitable  for  that  pnxpose.  The  instnictionB  prooeeded  to  state, 
if  not  satisfied  that  it  was  so  delivered,  but  were  satisfied  that  it 
was  originallj  contracted  to  John  Doyle,  and  that  the  defendant 
agreed  to  see  the  plaintiff  paid  for  it  as  sorely  or  guarantor,  he 
would  not  be  liable  without  other  proof.  To  enable  the  jury  to 
find  a  yerdict  for  the  defendant  under  these  instructions  tiiey 
must  have  found,  that  the  rock  was  not  deliyered  to  the  defend- 
ant on  his  credit  as  an  original  promisor,  and  that  his  promise 
was  made  as  sureiy  or  guarantor  on  a  contract  originally  made 
with  John  Doyle.  The  point  of  the  objection  seems  to  be,  that 
the  juiy  were  not  by  the  instructions  required  also  to  find,  that 
the  stone  were  actually  deliyered  to  John  Doyle  in  performance 
of  that  contract,  and  upon  his  credit.  But  if  they  found  that 
the  stone  were  not  delivered  on  the  original  promise  or  on  the 
credit  of  the  defendant,  and  that  his  promise  was  made  in  the 
character  of  a  surety  or  guarantor,  it  would  seem  to  follow,  that 
they  must  have  been  delivered  on  the  credit  of  John  Doyle, 
and  if  not,  to  be.  immaterial  to  ascertain  in  this  suit,  on  whose 
credit  they  were  delivered,  for  the  defendant  would  not  be  lia- 
ble, if  the  other  instructions  were  correct.  The  instructions 
further  stated,  that  the  defendant  would  not  in  such  case  be  lia- 
ble, unless  the  jury  should  find  that  the  promise  of  the  defend- 
ant was  made  ''  upon  some  new  consideration  other  than  the  de- 
livery of  the  rock,  and  that  any  expectation  of  profit,  or  hope  of 
benefit,  that  might  be  anticipated  from  goods,  that  might  be 
furnished  by  defendant  to  John  Doyle,"  could  not  constitute  a 
sufficient  consideration  to  make  such  collateral  promise  binding. 
The  counsel  make  a  distinction  between  a  new  and  a  good  cot. 
aideration;  and  refer  to  Bob.  on  Frauds,  282,  and  to  the  case  of 
Nelson  v.  BoyrUon,  8  Mete.  896,  to  sustain  it.  Mr.  Boberts  says: 
''  If  it  spring  out  of  any  new  transaction,  or  move  to  the  party 
promising  upon  some  fresh  substantive  ground  of  a  personal 
concern  to  himself,  the  statute  of  frauds  does  not  attach  upon 
such  a  promise."  In  other  words,  the  promise  to  be  binding, 
and  not  within  the  statute,  must  spring  out  of  some  new  trans- 
action, or  out  of  some  fresh  substantive  ground  of  personal  con- 
cern to  himself.  Or  in  the  language  of  Kent,  C.  J.,  in  the  case 
of  Leonard  v.  Vredenburgh,  8  Johns.  39  [6  Am.  Dec.  817],  it  must 
arise  *'  out  of  some  new  and  original  consideration  of  benefit  or 
harm  moving  between  the  newly  contracting  parties."  In  the 
case  of  Nelson  v.  BoyrUon,  supra,  Shaw,  C.  J.,  speaking  of  a 
promise  of  the  like  kind,  says,  "  the  latter,  if  made  on  good 
consideration,  is  unaffected  by  the  statute."    It  is  obvious,  that 
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the  word  good  was  not  used  in  a  technioal  sense,  to  denote  a 
eonsidexation  of  blood,  as  distinguishing  it  from  a  valuable  con- 
eideiation,  but  was  used  with  reference  to  a  sufficient  or  valua- 
ble one.  And  it  was  not  his  purpose  then  to  allude  to,  or  con- 
sider, whether  the  contract  between  the  original  parties  could 
constitute  a  good  or  sufficient  consideration  between  the  newly, 
contracting  parties.  The  term,  new  consideration,  is  used  in 
many  of  the  decided  cases,  or  words  equivalent  to  them,  and  is 
suited  to  inform  the  jury  clearly,  that  the  collateral  or  secondary 
promise  must  be  founded  upon  a  consideration  arising  between 
the  parties  thus  contracting,  and  difiEerent  from  that,  upon  which 
the  original  or  first  contract  was  f  oimded. 

As  it  respects  the  latter  clause  of  this  branch  of  the  instruo- 
tions,  the  deliveiy  of  the  stone  constituted  the  consideration  of 
the  promise  according  to  the  finding  of  the  jury,  between  the 
plaintiff  and  John  Doyle;  and  could  not  of  course  be  tl^e  con- 
sideration of  any  new  promise  between  the  parties,  upon  which 
the  credit  was  not  given.  And  any  expectation  or  hope  of  profit, 
which  the  defendant  might  anticipate,  was  not  a  matter  with 
which  the  plaintiff  had  any  connection.  It  was  not  a  matter 
**  of  benefit  or  harm  moving  between  the  newly  contracting  par- 
ties." In  the  first  class  of  cases,  as  stated  by  Kent,  C.  J.,  the 
consideration  for  the  original  and  for  the  collateral  undertaking 
may  be  the  same.  But  not  in  those  cases,  to  which  these  instruo* 
tions  had  reference,  where  the  contract  is  collateral,  and  not  in 
writing,  and  yet  good,  because  not  within  the  statute.  So  far 
as  the  case  of  BtisseU  v.  Babcock,  14  Me.  138,  may  be  in  conflioi 
with  these  positions,  it  was  stated  in  the  case  of  BtUon  v.  Dins' 
more,  21  Id.  410,  to  be  unsupported  by  authority. 

The  counsel  also  insists  that  the  instructions  respecting  the 
mortgage  upon  the  estate  of  John  Doyle  were  erroneous.  The 
last  cargo  of  stone  was  delivered  in  July,  1841.  A  witness 
states  that  a  final  settlement  was  made  between  the  parties  to 
the  mortgage  in  the  month  of  October,  1842,  and  the  balance 
due  upon  it  ascertained.  The  aignment  is,  that  as  **  the  mort- 
gage was  given  to  secure  the  gross  sum  of  two  thousand  five 
hundred  dollars,  which  might  be  furnished  in  goods  and  mate- 
rials towards  the  erection  of  a  house  for  the  mortgagor,''  it  might 
have  been  the  imderstanding  of  the  parties,  **  that  the  mortgage 
was  to  remain  and  be  held  as  security  for  the  defendant's  lia- 
biliiy  for  the  rock." 

Admitting  the  mortgage  to  have  been  made  for  the  purpose 
stated,  any  other  dajm  than  such  as  might  arise  from  goods 
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and  materials  famished  for  the  use  of  the  mortQpBgor»  would 
not  be  seoored  by  it.  A  ooUatexal  liabiliiy,  or  one  assumed  as 
soreiy  or  guarantor,  would  not  be  within  its  terms.  It  oan  not 
be  presumed,  that  any  suoh  liabiliiy  was  intended  to  be  secured, 
for  it  does  not  appear,  that  the  defendant  ever  assumed  any  to 
the  plaintiff  at  the  request^  or  with  the  knowledge  of  John 
*  Doyle. 

EsLoeptions  oferruled* 


GnsD  bkOhify,  ITaftoii,  9  CU.  885^  MaoaM  Iniiiiliing  sa  eamplt  of  a 
pnadm  wUdi  mm  wttUn  tht  ifestnta  of  tends. 

Pabol  UnmaoAKOQ  io  Axswn  foa  DDAunr  of  Astima;  8m  8kk^ 
tm  ▼.  CbaiHif,  21  Am,  Deo.  0M»  aola  606»  wh«o  oUmt  omm  sio  ooDwItd. 
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GoxpraN  v.  Babhbcl 

JUiOWAaoi  «o  RuwiTOBa  or  Ezpbnsb  or  Ennoma  OouBm  «o  Qnoa 
04TBAT  to  TMSto  the  deoedont's  will,  filed  after  probate  by  iha  guoMam 
of  a  minor  hair,  if  reasonable,  ia  proper,  ainoe  it  la  their  duty  to  realat 
the  tftffffrf. 

EmoL  HAB  Ko  STAMBnro  to  Appxal  ntoM  Obdxb  Allowzro  OouirgBL 
"Wmmb  id  BnouTOBS  for  oppoaing  a  eavetU  to  Taoate  the  will,  where  the 
cwewrf  ia  not  mled  good;  but  if  he  la  a  deviaee  under  the  will,  he  haa  a 
ni^t  to  qneation  the  reaaonableneaa  of  the  allowanoe. 

OomnuL  Fn  Allowed  to  Ehodtobs  tob  Ofpobdio  CUtbat  is  Rbaboh- 
ABUi  aa  againat  an  heir  and  devuwe  who  ia  allowed  the  aame  ooonael  fee 
for  anpporting  the  oaoeerf,  there  being  no  evidenoe  of  a  diaparity  in  the 
aenrioea  of  the  reapeotlTe  oonnaeL 

AmaL  from  an  order  of  the  orphans'  oonrt,  allowing  to  the 
appelleeB,  as  executors  of  John  Barnes,  deceased,  a  certain  sum 
for  counsel  fees  in  resisting  a  caveat  to  vacate  the  decedent's  will 
for  incapadiy  in  the  testator,  filed  after  probate  of  said  will  by 
ibe  appellant  as  guardian  of  the  grandson  of  the  deceased. 
The  facte  appear  from  the  opinion. 

Oram,  tar  the  appellant. 

Jchn  Johnson,  for  the  appellees. 

By  Court,  Dobsbt,  J.    The  last  will  and  testament  of  John 

Barnes,  the  testator,  having  been  admitted  to  probate,  nearly 

twelve  months  afterwards  Wilson  Compton,  the  guardian  of 

Barnes  Gomiton,  the  grandson  of  the  deceased,  filed  tkoaveaiio 
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vacate  the  will;  and  on  a  petition  filed  for  that  purpose,  ob- 
tained an  order  from  the  orphans'  court  of  Charles  county,  au- 
thorizing the  guardian  to  employ  counsel  to  prosecute  the  caveat; 
and  as  a  compensation  for  the  professional  services  thus  ob- 
tained, to  pay  the  sum  of  three  hundred  and  fifty  dollars.  The 
appellees,  the  executors,  having  appeared  to  the  caveat,  applied 
to  the  orphans'  court  to  make  an  allowance  for  the  employment 
of  counsel  to  resist  the  caveat.  Whereupon  the  court  passed  an 
order,  making  the  same  allowance  to  the  counsel  to  be  employed 
in  opposing  the  caveat,  that  had  been  allowed  to  the  counsel  to 
be  retained  in  its  snppqrt;  and  directed  the  payment  thereof, 
oat  of  the  estate  of  the  testator.  From  this  order  the  present 
appeal  has  been  taken.  And  in  support  of  it,  on  behalf  of  the 
appellant,  it  has  been  urged,  that  should  the  will,  on  the  sno- 
oessfnl  proeeontion  of  this  caveat,  be  vacated  and  annulled, 
Bafnes  Oompton,  as  the  heir  and  next  of  kin  of  the  testator, 
will  become  entitled  to  the  whole  of  his  real  and  personal  estate; 
and  that  the  order  of  the  court  appealed  from,  is  an  appropria- 
tion of  a  portion  of  his  estate,  for  the  employment  of  counsel  to 
defeat  his  estate.  If  the  will  had  not  been  admitted  to  probate, 
and  letters  testamentary  not  granted  thereon,  the  ground  urged 
in  opposition  to  the  order  might  be  entitled  to  grave  considera- 
tion. But  after  the  probate  of  the  will,  and  the  granting  of 
letters  testamentary  to  the  executors,  it  was  their  bounden  duly 
to  appear  to  the  caveat,  and  in  the  defense  to  make  all  necessary 
preparations  for  its  trial,  upon  its  merits.  The  employment 
of  counsel  for  that  purpose,  follows  as  a  neoeesaiy  incident  to 
the  unquestioned  powers  and  duties  of  the  executors;  and  it 
would  be  inconsistent  with  eveiy  principle  of  reason,  law,  and 
justice,  not  to  allow  to  the  executors  out  of  the  estate  of  the  de- 
ceased, the  expenses  by  them  necessarily  incurved  in  the  faith- 
ful discharge  of  their  duties. 

If  the  right  of  appeal,  in  this  case,  be  asserted,  solely  on  the 
ground  of  the  injury  inflicted  on  the  rights  and  interests  of  the 
appellants,  as  the  heir  and  next  of  kin  of  the  deceased,  he  has 
no  standing  in  this  court,  and  his  appeal  should  be  dismissed. 
It  not  appearing  by  the  record  that  the  caveat  has  been  ruled 
good,  the  appellant  has  shown  no  prejudice  to  his  interests  by 
the  order  appealed  from;  and  consequently,  on  that  ground 
would  be  incompetent  to  the  prosecution  of  the  present  appeal. 
But  the  appellant  being,  by  the  will,  a  devisee  for  life  of  the 
estate  of  the  deceased,  has,  in  virtue  thereof,  a  right  to  call 
upon  this  court  to  determine  the  legality  of  the  order,  and  the 


Dec.  184G.]  Hunter  v.  Hatton.  117 

reasonableness  of  the  allowance  to  be  paid  to  counsel,  sustain- 
ing the  will.  The  legality  of  the  order,  this  court  have  al- 
ready sanctioned,  and  in  the  absence  of  all  proof,  showing  a 
diqwiiiy  between  the  value  of  the  services  of  counsel  opposing, 
and  of  counsel  supporting,  the  caveai,  we  think  it  would  come 
with  an  ill  grace  from  appellant,  to  say  that  the  allowance  made 
to  the  appellees'  counsel,  has  been  excessive;  when,  at  the  same 
time,  he  obtained  from  the  orphans'  court  the  same  allowance 
to  the  counsel  employed  by  him,  in  sustaining  the  caveat. 

The  order  of  the  orphans'  court,  appealed  from,  is  affirmed 
with  costs. 

Order  affirmed,  with  costs. 


Allowavob  or  Ezpekses,  Ceaboss,  ahb  DnsuBSiiciim  to  €aPBCtttoiB  and 
admmistnton  in  geoeial:  See  mmmo  ▼.  OommomDeakh^  4  Am.  Deo.  488| 
Teague  v.  Dendy^  16  Id.  648. 

Allowanob  of  CouirsBL  Fxu  mr  Obfhahb'  Coubtx  See  UdM  ▼.  Jfe- 
Vkkar,  19  Am.  Dea  969.  The  aUowanoe  of  oonnael  fees  to  eoceoaton  or 
edminetmton  with  the  will  ttonezed  for  rMliting  a  eaomU  filed  to  vacate  the 
will  after  probate  thereof,  is  proper:  Oku9  v.  Bam§ep^  9  GiU,  469,  foUowiog 
liie  priooipal 


Htoteeb  t;.  Haxtoh. 

[4  OaiH  115.] 

Dmbbi  ov  Salb  or  Ihtaht'b  Propibtt  oan  kot  bi  Attaokbd  Oouatsb^ 
AU.T  for  mere  irregnlarities  in  the  proceedingi  where  the  ooort  haa  Jniia- 
diotlon,  nieh  as  the  appointment  of  oonmiianoners  before  the  petition  ol 
the  next  friend  of  the  infuit  waa  filed,  the  ezeroiae  of  anthority  by  the 
oommiflsionen  without  the  iisoanoe  of  a  oommlBBion,  etc 

Wmixkq  ov  Pxnnoir  for  Salb  of  Invamt's  Pbopkbtv  Ck>NFBB8  Jubudioixoii 
upon  the  ooonty  ooort  over  the  sabjeot-matter,  if  it  ahowi  a  oaae  appro* 
priate  for  the  Jnriadiotion,  and  sach  joriadiotion  la  not  onated  aa  to  partiea 
and  privies,  by  aabseqnent  irrognlaritiea. 

Tbat  I>boibju8  and  JvDOMBins  Bnn>  Orlt  Pabtibb  to  the  prooeedings  and 
those  claiming  under  them,  unless  otherwiM  provided  by  statute,  is  a 
broad  prinoiple  both  of  law  and  equity,  and  appUea  to  decreea  for  the  sale 
of  infant's  estates. 

lffAKn.AND  Statotb  OF  1815  BBSPBornro  Sales  of  Ihfahtb'  Estatbs  is  not 
repealed  by  the  act  of  1818,  except  so  far  as  the  ktter  act  provides  for  a 
oommiBsion  to  freeholders  to  ascertain,  in  each  case,  whether  the  sale 
will  be  for  the  infant's  advantage. 

Infant,  if  a  Rbszdbnt,  must  bk  Madb  Party  to  Pboobbdiko  to  sell  hit 
land,  under  Maryland  statutes  of  1818  and  1816,  by  being  summoned  to 
answer  the  petition  of  his  guardian  or  next  friend,  must  appear  by 
guardian  appointed  by  the  court  before  a  commission  to  freeholders  is  iaa 
sued,  and  such  guardian  may  be  heard  in  naming  the  commissioners,  io 
taking  evidence  before  them,  and  in  acting  on  their  return. 
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Invamt  iror  Mads  Pabtt  to  Pbookbdikos  to  Sill  hsb  Land,  mat  Rat^ 
jwi  the  Mme  aad  beoome  a  party  thereto  by  uniting  with  her  hnaband, 
after  a  decree  and  aale,  in  a  petition  to  the  ooort  setting  forth  the  eale, 
that  the  pnrohaee  money  has  not  been  paid,  and  that  the  trustee  ia  dead, 
aad  praying  a  re-sale  unless  payment  is  made  by  a  certain  day;  and  after 
suoh  ratifioation  and  the  receipt  of  the  purchase  money  by  the  husband, 
aad  a  conveyance  to  the  pnrofaaser,  the  husband  ia  estopped  to  deny  the 
validity  of  the  sale. 

VuuL  or  LiBBBUM  TxirnfBNTUM  in  trsspsss  quart  dcuunm  frtgU,  asserts  a 
freehold  in  the  defendant  aad  a  right  to  immediate  possession,  but  it  ad- 
mits possession  in  the  plaintiff  and  a  color  of  right  thereto. 

TsJLYEBSR  09  Plka  ov  LnsKBUM  Tkhsmsntitm  lu  trcspass  qnare  elamaum 
/regitf  admits  the  defendant's  right  to  possession  if  he  is  entitled  to  the 
freehold,  sad  puts  in  issue  only  the  question  of  freehold.  Hence,  evi- 
dence of  a  mere  possessory  right  in  the  plaintiff  is  inadmissible,  but  evi- 
dence of  a  freehold  is  admissible. 

GoHVXTAKOB  UNDiB  JUDICIAL  Salb  Bblatbs  to  the  date  of  the  sale^  and 
vests  title  from  that  time.  Hence,  in  trespass  quare  etaumtmJregU  by  a 
purchaser  at  such  sale,  for  a  trespass  committed  after  the  sale  but  befiora 
the  conveyance,  which  is  not  executed  until  after  the  action  is  com- 
menced, the  record  and  conveyance  are  admissible  as  evidence  of  a  frea- 
hold  under  a  traverse  of  the  plea  of  Itberum  tenementwnt  though  the  reo- 
ord  without  the  conveysnce  would  be  inadndssible  as  showing  only  a 
possessoiy  right. 

PABOL  EvIDBNOB  18  iNADlUaaiBLB  UKDBB  T&AYBB8B  OB  PLBA  OB  LiBBBITX 

Tbnembntum  in  trespass  quart  daumm  fregU^  against  a  husband  by  a 
purchaser  at  a  trustee  sale  of  the  loeua  in  quo  as  the  property  of  the  wife^ 
then  an  infant,  to  show  that  the  husband,  after  the  wife's  majority,  re- 
ceived the  purchase  money,  permitted  the  purchaser  to  take  possession, 
aad  renounced  all  cUim  to  the  land,  as  this  is  no  evidence  of  a  freehold. 
Uhdbb  Genbbal  Issub  in  Tbbspabs  QiTABB  Claubum  Fbbgit,  evidence  of 
title  as  well  as  of  possession  in  the  plaintiff  is  unquestionably  admissibls. 

Tbbspabs  quare  clavsum /regit  for  a  forcible  entiy  and  expulsion 
of  the  plaintiff  from  certain  premises.  The  issues  raised  by  the 
pleadings  are  stated  in  the  opinion,  as  well  as  the  plaintiff's  evi- 
dence in  chief,  and  the  evidence  for  the  defendants.  The  record 
evidence  offered  by  the  plaintiff  in  rebuttal,  and  referred  to  in 
the  opinion,  showed  that  a  petition  for  the  sale  of  the  land  in 
controversy  as  the  property  of  the  defendant  Hatton's  wife, 
then  an  unmarried  infant,  was  filed  in  the  county  court  by  her 
guardian  and  next  friend  December  12,  1837,  setting  forth  that 
the  property  was  going  to  ruin;  that  there  was  no  timber  on  the 
premises  to  repair  and  inclose  them ;  that  the  infant  was  with- 
out means  of  support,  and  that  a  sale  of  the  property  was  for 
her  advantage,  and  praying  a  commission  of  inquiry,  etc.,  and 
oidecree  of  sale.  It  appeared  that  the  commissioners  recom- 
mended were  appointed  several  weeks  before  the  petition  was 
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tied;  that  irithont  a  oomxniEMsioii  haying  been  regularly  issued 
the  commissioners  acted  and  reported  in  favor  of  a  sale;  that  a 
decree  of  sale  was  made,  and  that  the  infant's  guardian  was  ap- 
pointed trustee  and  gave  bond;  that  in  1841  the  defendant 
Hatton  and  his  wife  filed  a  petition  setting  forth  that  a  sale  was 
pretended  to  have  been  made  to  one  Joseph  Hatton  for  a  certain 
sum,  but  was  not  reported  to  the  court  nor  confirmed,  nor  the 
purchase  money  paid,  and  that  the  trustee  was  dead  and  the 
purchaser  insolvent,  and  praying  for  a  new  trustee  and  a  resale 
unless  the  purchase  money  was  paid  by  a  certain  time;  that  Jo- 
seph Hatton  answered  the  petition,  setting  forth  a  sale  to  him, 
and  that  he  had  been  admitted  to  possession,  had  given 
security  for  the  price,  and  had  sold  the  land  and  transferred 
possession  to  another,  who  was  still  in  possession;  and  that  he, 
Joseph,  was  able  to  pay,  and  praying  a  new  trustee  to  complete 
the  execution  of  the  decree,  etc.  It  appeared  that  proofs  were 
taken  and  the  petition  of  December,  1837,  was  dismissed  January 
19, 1842;  that  in  July,  1844,  the  present  plaintiff.  Hunter,  filed 
a  petition  setting  forth  the  sale  to  Joseph  Hatton  and  compli- 
ance with  its  terms,  but  that  the  sale  had  not  been  confirmed, 
and  that  the  plaintiff  had  purchased  from  him  and  ''  had  paid 
the  whole  of  the  purchase  money  to  the  complainants  in  this 
cause,'' and  praying  that  he  be  substituted  as  purchaser,  the  sale 
ratified,  and  a  new  trustee  to  convey;  that  on  this  petition  on 
July  9, 1844,  the  sale  was  absolutely  ratified  and  confirmed,  and 
a  trustee  appointed  to  convey  to  the  petitioner  upon  proof  satis- 
factory to  him  that  the  purchase  money  was  paid.  In  connec- 
tion with  the  record  a  deed  from  the  trustee  dated  September  9, 
1844,  was  also  offered  in  evidence.  The  record  evidence  and 
the  deed  were  rejected  on  the  ground  that  the  decree  and  sale 
were  void,  and  tiie  plaintiff  excepted.  A  second  exception  was 
taken  to  the  rejection  of  certain  testimony  afterwards  offered  by 
the  plaintiff  to  show  that  Hatton,  defendant,  had  received  the 
purdiase  money  from  the  plaintiff  after  his  wife  attained  full 
age;  that  the  plaintiff  thereupon  took  possession  with  Hatton's 
knowledge  and  consent,  and  that  he  renoimced  all  claim  to  the 
premises.  Verdict  and  judgment  for  the  defendants,  and  the 
plaintiff  appealed. 

T.  F,  Bowie  and  M^Mahon,  for  the  appellants. 

Ikwk  and  Causin,  for  the  appellees. 

By  Court,  Dobset,  J.     The  defendants  in  this  case  severed 
in  pleading;  Eendrick  relying  on  the  general  issue  plea  of  not 
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guiliy,  only;  and  Heniy  D.  Hatton,  in  addition  to  the  general 
issue,  having  pleaded  liberum  tenementum.  Issues  were  joined 
upon  the  pleas  of  not  gniliy,  and  to  the  plea  of  libenim  tens' 
mentum,  the  replioation  contained  nothing  more  than  a  general 
traTerse  of  the  facts  contained  in  the  plea. 

On  the  trial,  the  plaintiff,  haying  proved  his  actual  possession 
of  the  dose  on  which  the  trespass  is  alleged  to  have  been  com- 
mitted; and  the  defendant,  Hatton,  having  proved  a  freehold 
interest  therein,  jure  tixoris,  the  plaintiff  offered  in  evidence  a 
record  of  certain  proceedings  on  the  equity  side  of  Prince 
George's  county  court,  instituted  in  1837  (whilst  she  was  sole  and 
an  infant),  for  the  sale  of  her  real  estate,  descended  to  her  from 
her  father,  it  being  the  freehold  in  controversy  in  this  case;  and 
also  the  deed  of  conveyance  thereof  of  the  trustee  to  the  appel- 
lant. The  admissibiliiy  of  this«  evidence  being  objected  to,  a 
great  variety  of  grounds  have  been  relied  on  by  the  appellees  in 
support  of  the  objection.  If  the  testimony  were  admissible  for 
none  of  the  purposes  for  which  it  was  offered,  by  reason  of  any 
of  the  causes  assigned  in  the  court  below  for  its  rejection,  or 
which  can  be  urged  here,  then  must  the  decision  of  the  county 
court  in  the  first  bill  of  exceptions  be  sustained. 

The  irregularities  and  errors  in  the  record  produced,  pervade 
eveiy  part  of  it,  and  are  almost  without  number;  but,  with  one 
exception,  they  are  of  such  a  character  as  to  detract  nothing 
from  the  validity  of  the  decrees  in  the  cause,  when  thus,  collat- 
erally, by  way  of  evidence,  presented  to  the  court  They  are 
irregularities  and  errors  which  could  only  be  taken  advantage 
of  by  the  party  aggrieved  by  them,  on  a  rehearing,  a  bill  of  re- 
view, or  an  appeal  in  the  cause  in  which  they  are  to  be  foimd. 
Such  is  the  nature  of  the  alleged  errors,  in  appointing  commis- 
sioners before  the  petition,  of  the  next  friend  of  the  in&nt,  was 
filed  with  the  derk;  of  the  exercise  of  their  authority  by  the 
commissioners,  without  the  issuing  of  a  commission  to  them  for 
that  purpose;  that  the  commissioners  were  not  freeholders;  and 
the  substitution  of  the  appellant,  as  the  purchaser  of  the  land 
sold,  if  it  be  an  error.  The  petition  filed  having  shown  an  ap- 
propriate case  for  the  jurisdiction  of  the  county  court,  no  errors 
or  irregularities  in  the  proceedings  under  it  can  oust  the  court 
of  its  jurisdiction  thus  acquired;  or  impair,  as  to  those  who  are 
parties  and  privies,  the  validity  of  its  decrees,  when,  as  in  the 
case  before  us,  collaterally  drawn  in  question.  The  objection  to 
the  evidence  offered,  on  the  ground  that  the  infant  was  not  sum- 
moned and  made  a  party  to  the  proceedings  before  the  court, 
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for  the  sale  of  her  land,  is  not  an  objection  to  the  jurisdiction 
of  the  court  OTsr  the  subjeci-matter  of  the  petition,  buturosts 
upon  the  broad  principle,  both  of  law  and  equity,  that,  unless 
in  cases  where  it  is  otherwise  provided  by  legislative  enact- 
ment, decrees,  and  judgments  of  courts  of  law  and  equity,  axe 
only  binding  on  the  parties  to  the  proceedings  on  which  they 
are  founded,  and  those  claiming  under  them.  As  against  all 
othei^  persons,  they  are  res  inter  alioa  ocUb,  not  bindmg  upon, 
nor  admissible  in  evidence  against  them,  as  adjudications  of 
their  rights. 

In  cases  like  that  now  under  consideration,  it  is  insisted,  on 
the  part  of  the  appellant,  that  the  legislature  have,  by  the  act  of 
1818,  c.  133,  repealed  the  act  of  1816,  c.  154,  in  respect  to  sales 
of  infants'  real  estates,  when  deemed  beneficial  to  their  interests, 
and  provided  an  entirely  new  and  independent  course  of  pro- 
ceeding, in  which  the  making  of  infants  parties  to  such  proceed- 
ings is  wholly  dispensed  with.  To  such  a  constructive  repeal  of 
the  express  and  salutary  provisions  of  the  act  of  1816,  require 
ing  infants  to  be  made  parties  to  proceedings  for  the  sale  of 
their  real  estates,  there  is  nothing  in  the  language  or  objects  of 
the  act  of  1818,  that  gives  the  slightest  countenance.  There  is 
no  repealing  clause  in  it,  and  nothing  in  its  provisions  conflict 
ing  in  the  slightest  degree  with  those  of  the  former  act,  except 
it  be  in  the  mode  by  which  evidence  is  to  be  adduced  to  the 
court,  to  satisfy  it,  that  the  sales  which  it  is  called  on  to  decree, 
would  be  to  the  interest  and  advantage  of  the  infants.  To  that 
extent,  and  no  further,  is  it  inconsistent  with  the  act  of  1816, 
and  to  the  extent  of  such  inconsistency  only,  can  it  be  regarded 
as  a  repeal  of  any  of  the  provisions  thereof. 

By  the  act  of  1816,  c.  154,  the  mode  of  proceeding  to  obtain  a  de- 
cree for  the  sale  of  the  real  estates  of  infants,  when  for  their  interest 
and  advantage,  is  fully  and  distinctly  prescribed,  except  as  to  the 
manner  in  which  it  is  to  be  made  appear  to  the  court,  that  the 
sale  would  be  ''  for  the  interest  and  advantage''  of  the  infants. 
In  that  respect,  the  court  was,  consequently,  left  to  its  ordinary 
mode  of  obtaining  information  as  to  matters  of  fact.  To 
change  in  some  degree  the  mode  of  obtaining  such  information, 
and  with  a  view  to  give  greater  protection  to  the  rights  of  in- 
fants, the  second  section  of  the  act  of  1818,  provided  for  the 
issuing  of  a  commission  to  not  less  than  three  discreet  and  sensi- 
ble men,  freeholders  of  the  county  wherein  the  lands  should  lie, 
the  sale  of  which  is  applied  for.  The  duties  of  those  commis- 
sioners are  distinctly  defined  by  the  second  and  third  8ection» 
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of  the  act  of  1818.  To  this  extent  is  the  act  of  1818»  a  repeal 
of  the  act  of  1816,  and  no  farther.  As  well  now  as  before  the 
act  of  1818,  the  infant,  if  a  resident  of  the  state,  must  be  sum- 
moned to  answer  the  petition  filed  by  his  guardian,  or  prochein 
ami,  and  must  appear  by  guardian  to  be  appointed  by  the  court, 
before  the  commission  under  the  act  of  1818,  can  rightfully 
issue.  The  guardian  of  the  infant  thus  appearing,  has  a  right 
to  be  heard  and  represented  in  the  naming  of  the  commission- 
ers; in  their  examination  of  the  evidence  to  be  adduced  before 
them;  and  in  the  action  of  the  court  upon  the  return  of  the 
commissioners.  To  depriye  them  of  these  privileges,  would  be 
entirely  inconsistent  with  the  whole  policy  of  our  legislation, 
which  has  ever  evinced  an  anxious  desire  to  throw  around  the 
rights  of  infants,  to  their  real  estates,  eveiy  necessary  and  salu- 
tary safeguard. 

If,  therefore,  the  proceedings  offered  in  evidence,  had  contin- 
ued to  preserve  the  same  ex  pagie  character,  after  the  first  decree 
of  the  court  that  they  bore  before  it,  their  inadmissibility  as  evi- 
dence against  Mary  E.  Hatton,  or  those  claiming  under  her, 
could  not  be  doubted.  But  the  appellants,  after  the  first  decree, 
having,  by  their  petition,  made  themselves  parties  in  the  cause, 
and  instead  of  seeking,  by  means  of  a  bill  of  review,  a  reversal 
of  the  decree,  and  a  correction  of  the  errors  in  the  proceedings, 
which  had  taken  place,  recognized,  ratified,  and  confirmed  what 
had  been  done,  and  called  upon  the  court  to  require  the  pur- 
chaser of  the  land  sold  under  the  decree,  within  a  day  to  be 
named  by  the  court,  to  bring  the  purchase  money  into  court,  or 
that  a  resale  of  the  property  might  be  made.  After  such  a  pro- 
ceeding, and  after  a  ratification  of  the  sale,  and  payment  to  him 
of  the  whole  purchase  money,  and  a  conveyance  of  the  land  by 
the  trustee  to  the  purchaser,  does  it  lie  in  the  mouth  of  Henry 
D.  Hatton  to  say,  that  the  whole  proceedings  are  null  and  void, 
because,  at  their  incipiency,  Mary  E.  Hatton  was  not  summoned 
and  made  to  appear,  as  directed  by  the  act  of  1816  ?  By  his 
petition  to  the  court  and  receipt  of  the  purchase  money,  he 
waived  all  objection,  to  the  irregularity  of  which  he  now  com- 
plains, and  should  be  estopped  from  asserting  it,  either  at  law 
or  in  equity.  But  it  is  alleged,  that  the  conveyance,  by  the 
trustee  to  the  purchaser,  being  several  months  posterior  to  the 
trespass  for  which  the  present  action  was  brought,  that  although 
it  were  conceded  that  the  appellant  was  rightfully  possessed  of 
the  land,  and  entitled  to  hold  such  possession  adversely  to  the 
aiv>eUe«»,  Hatton,  the  owner  of  the  freehold,  yet,  that  in  the 
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present  state  of  the  pleadings  sucli  right  of  possession  in  the  ap- 
pellant, formed  no  part  of  the  issae  on  the  plea  of  liberum  tene^ 
menium:  and,  therefore,  upon  the  issue  joined  thereon,  no  evi- 
dence could  be  admitted  to  prove  such  mere  right  of  possession 
in  the  appellant;  that  if  intended  as  an  answer  to  the  plea  of 
liberum  tenementum,  it  should  have  been  specially  pleaded  by 
way  of  replication.  And  when  regarding  the  title  of  the  appel- 
lant as  a  mere  right  of  possession,  the  objection  to  the  admissi- 
bility of  the  record  o£fered  in  evidence  diould  have  been  sus- 
tained. Liberum  tenemerUum  is  a  plea  interposed  by  a  defend- 
ant, for  the  purpose  of  trying  his  right  to  the  freehold;  it  is  not 
an  absolute  denial  of  all  colorable  right  to  possession  by  the  de- 
fendant. 

The  opinion  of  Lord  Denman,  C.  J.,  in  Doe  v.  Wright ^  87  Eng. 
Com..L.  231,  does  not,  as  has  been  asserted,  clearly  show,  that 
upon  the  issue  joined  in  this  case  on  the  plea  of  liberum  tene- 
merUum, the  superior  possessory  right  of  the  appellant  can  be 
given  in  evidence.  His  lordship  says:  ''  It  is  necessary  to  settle 
what  is  the  true  meaning  of  liberum  tenemerUum:  what  it  admits, 
and  what  it  denies.  Now  as  it  is  pleaded  in  answer  to  a  possessory 
action,  it  must  admit  a  possession  in  the  plaintiff,  or  it  would  be 
bad,  as  amoimting  to  the  general  issue.  It  must  admit  such  a 
possession  as  would  suffice  to  maintain  the  action  if  unanswered, 
or  as  against  a  wrong-doer.  On  the  other  hand,  it  must  deny  a 
rightful  possession,  or  it  would  fail  as  a  defense  to  the  action. 
In  the  language  of  pleading,  it  gives  implied  color  to  the  plaint- 
iff, but  asserts  a  freehold  in  the  defendant,  with  a  right  to  im- 
mediate possession.  In  an  ordinary  case,  therefore,  such  a  plea 
is  answered,  by  replying  a  term  of  years  in  the  plaintiff  created 
by  the  defendant:  which  shows  that  the  plaintiff's  possession  is 
not  merely  colorable  but  rightful."  Such  a  replication  admits 
the  freehold  in  the  defendant,  and  only  asserts  a  right  of  posses- 
sion in  the  plaintiff.  On  an  issue  upon  such  a  replication,  the 
question  to  be  tried  by  the  jury  would  be  the  plaintiff's  right  of 
possession.  But  what  is  the  matter  to  be  tried  under  the  issue 
in  this  case,  on  the  plea  of  liberum  tenementumT  Whether  the 
freehold  be  in  the  defendant  ?  Tho  jury,  upon  finding  that  fact, 
have  nothing  to  do  with  the  right  of  possession.  The  plaintr 
iff s  traverse  of  the  plea,  admits  the  defendant's  right  to  the  pos- 
session, should  the  jury  find  him  entitled  to  the  freehold. 
These  views,  it  is  believed,  are  sustained  by  Thompson  v.  Hard- 
inge,  50  Id.  940,  where  Maule,  J.,  says:  "The  plea  of  liberum 
tenementum  does  not  assert  a  freehold  interest  only,  but  pres- 
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ent  freehold,  a  right  of  immediate  possessioii  as  against  any 
other  freehold/'  And  Coltman,  J.,  who  delivered  the  opinion 
of  the  court  in  that  case,  said:  "  We  are  of  opinion,  that  if  the 
freehold  is  in  the  lord,  the  tenant's  interest  most  be  of  a  sub- 
ordinate nature,  and  must  be  replied,  on  the  same  principle  on 
which  a  term  of  years  must  be  pleaded  in  answer  to  a  plea  of 
liberum  tenemerUum"  And  in  1  Ohit.  PI.  503,  it  is  thus  stated: 
"  In  observing  upon  the  qualities  of  pleas,  we  shall  hereafter 
see  that  a  special  plea  in  trespass,  which  claims  for  the  defend- 
ant a  possessory  right,  and  yet  does  not  give  the  plaintiff  ex- 
press color,  is  bad,  because  it  amounts  to  the  general  issue,  and 
violates  the  principle  that  a  plea  must  deny  or  confess,  and 
avoid  the  matter  alleged  in  the  declaration.  A  plea  of  libenim 
ienemerUum  is  free  from  this  objection,  because  it  gives  apparent 
color,  as  it  is  not  absolutely  and  manifestly  inconsistent  there- 
with, that  the  plaintiff  might  have  had  some  inferior  leasehold 
or  minor  title,  in  respect  whereof  he  might  have  had  possessory 
right  or  title,  or  at  least,  possession."  And  in  treating  of  the 
plea  of  liberum  tenemenhim,  it  is  stated:  ''  Thus,  if  the  defend- 
ant be  in  realiiy  the  freeholder,  so  that  the  plaintiff  can  not  with 
safety  deny  the  plea,  he  is  driven  to  admit  its  truth,  and  to  de- 
duce a  title  from  the  defendant,  as  that  he  demised  the  close  to 
the  plaintiff,"  etc.  And  in  page  595:  "  If  the  plaintiff  derive 
title  under  the  defendant,  then  he  must  not  traverse  his  plea; 
but  confessing  the  defendant's  title,  must  reply  the  lease,  or 
«ome  other  title  under  him,  concluding  with  a  verification." 

But  although  the  record,  apart  from  the  deed  of  conveyance 
by  the  trustee,  is  not  under  the  pleadings  in  this  cause,  admis- 
sible in  evidence  of  the  possessory  right  thereunder  acquired  by 
the  plaintiff;  yet  when  offered  with  such  deed  of  conveyance,  it 
is  competent  testimony  to  go  to  the  jury  to  show,  that  the  free- 
hold, in  the  premises  in  question,  is  not  in  the  defendant,  but 
an  the  plaintiff.  It  is  true,  the  present  action  was  instituted  on 
the  sixteenth  day  of  February,  1844,  a  few  days  after  the  commis- 
eion  of  the  trespass  complained  of;  and  that  the  deed  of  con- 
veyance from  the  trustee  to  the  appellant,  bears  date  on  the 
ninth  day  of  September,  of  the  same  year:  some  months  after 
both  the  cause  and  commencement  of  the  present  action.  This 
deed,  however,  does  not  operate  to  pass  the  freehold,  merely 
from  the  time  of  its  execution;  but  being  a  conveyance  under  a 
judicial  sale,  upon  the  principles  of  relation,  it  operates  retro- 
spectively, and  vests  the  freehold  estate  in  the  premises,  in  the 
grantee  from  the  date  of  the  sale;  and  therefore  disproves  and 
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defeats  the  plea  of  liberum  ienemenium,  by  showing  that,  hy  op- 
eiation  of  law,  at  the  time  the  trespass  was  committed^  the  free- 
hold was  in  the  plaintiff:  See  Yin.  Abr.,  tit.  Relation,  290;  and 
Jackaon  v.  Bamsay^  3  Cow.  75  [15  Am.  Dec.  242],  and  the  cases 
therein  referred  to.  It  hence  follows  that  the  county  court 
ened,  in  refusing  to  permit  the  record  and  deed  offered  in  eTi« 
dence,  in  the  first  bill  of  exceptions,  to  be  read  to  the  jury. 

The  court  below  did  not  err  in  refusing  to  permit  the  plaint- 
iff, as  against  Henry  D.  Hatton,  to  give  to  the  jury  the  testimony 
offered  in  the  second  bill  of  exceptions.  The  issue  to  be  tried 
hj  the  jury  was,  whether  he,  Hatton,  had  the  freehold  estate  in 
the  land  in  controversy.  The  testimony  rejected,  had  no  ten- 
dency to  prove  or  disprove  that  fact.  No  such  oral  proof  could 
transfer  an  estate  in  freehold,  upon  the  plaintiff.  It  was  there- 
fore, as  against  Hatton,  inadmissible  under  the  issues  in  the 
cause.  If  the  defendant,  Hatton,  had  been  the  plaintiff  in  this 
suit,  having  sued  Hunter,  as  a  trespasser  by  reason  of  his  entiy. 
on  the  plaintiff's  freehold,  under  the  circumstances  in  which  it 
was  made,  as  shown  by  the  testimony  offered;  the  court  would 
have  held  the  plaintiff  estopped,  on  the  ground  of  fraud,  from 
denying  the  legality  of  the  defendant's  entry,  and  from  any  re- 
covery of  damages  on  account  thereof.  In  what  has  been  said 
of  the  decisions  of  the  county  court  on  the  admissibility  of  the 
testimony  offered  in  the  two  bills  of  exceptions,  the  remarks 
made  were  intended  only  to  apply  to  Henry  D.  Hatton,  and  in 
zeferenoe  to  the  issue  joined  upon  his  plea  of  liberum  tenemenium. 
As  respects  the  defendant,  Eendrick,  whose  only  defense  to  the 
action  was  non  cul^  the  testimony  offered  and  rejected  in  both 
bills  of  exceptions  ought  to  have  been  admitted.  The  plaintiff, 
to  entitie  himself  to  recover,  was  not  bound  to  rely  upon  the 
mere  fact  of  his  possession,  but  might  prove  the  legality  thereof 
and  his  titie  to  the  premises.  The  damages  which  a  jury  would 
give  to  a  plaintiff,  a  mere  possessor,  who  exhibited  neither  evi- 
dence of  title  nor  right  to  possession,  would,  it  is  presumed,  be 
very  difforent  in  amount  from  those  which  would  be  given  to  a 
plaintiff  whose  possession  was  shown  to  be  rightful,  his  title  un- 
deniable. 

There  being,  it  is  conceived,  error  in  the  deeisions  of  the 
county  court  in  both  bills  of  exceptions,  their  judgment  is  re- 
versed and  ik  procedendo  awarded. 

Judgment  reversed  taid  procedendo  awarded. 

JvnemHT  ob  DiOBn  vor  Subjsct  to  Collatxbal  Attack  where  the 
Morl  has  juriidietion?  8m  Jaeimm  ▼.  Attar,  39  Am.  Dec  281;  £Mffgari  v. 
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J7<ar60r,  II  418;  Kimg  ▼.  Cka§e,  41  Id.  675;  DcmgkBrt^%  Ataie,  42  Id.  826; 
Tkaehrr.  Cfkamben^  Id.  481;  Doe  t.  Titpper,  48  Id.  488»  and  cMes  oited  In 
the  notes  thereto.  To  the  point  thftt  *  Judgment  or  deoree  of  a  ooort  having 
jnriediotion  of  the  eabjeot-matter  and  of  the  penon  can  not  be  impeached  col- 
laterally by  flhowing  that  it  waa  rendered  without  proof  or  on  ineafficient 
proof,  or  the  like,  the  principal  eaae  la  dted  with  approval  in  DaivU  ▼.  //c^ 
Ug,  27  Md.  466;  8Me^$  XecMe  ▼.  Ma^orete.  </  BalHmon,  29  Id.  45.  That 
certain  erron  in  prooeedinga  to  a  deeree  are  examinable  on  a  bill  of  review  li 
a  point  to  which  the  caae  ia  cited  in  7\mMnmm  v.  McKaig,  5  Gill,  279. 

JuDOMBHT  OB  DioEBB  KOT  6iin>iiio  ON  Pabtt  not  flCTved  and  who  doea  not 
appear:  See  Shaker  v.  Gates,  88  Am.  Dea  164;  SudggoH  v.  Barber,  89  Id.  418; 
Boyd  V.  Baynham,  42  Id.  488;  Doe  v.  Tttpper,  48  Id.  488;  Hama  v.  SpcUe, 
Id.  182,  and  notea  thereto.  That  a  deoree  ia  not  adminai  We  in  evidence  againat 
one  not  made  a  party  thereto  by  due  proceaa  or  vdlontaiy  appearance  ia  held, 
citing  the  principal  caae,  in  McCUOaa  v.  KeMmedy,  8  Md.  258. 

JUDOIOBNTB  OB  DbOBBB  AGAINST  InTANTS  AND  THEIB  E8ZATM»  Validity  of^ 

and  jnriadiotion  to  render,  how  acquired:  See  ValeniUme  v.  Oooky,  38  Am. 
Dec.  166;  QraiU  v.  Van  Sekoonhooen,  87  Id.  898;  8ha^  ▼.  Oaiee,  88  Id.  164; 
Auitin  V.  OAorMomi  tfimaie  Seminary,  41  Id.  497;  Hanmay,  BpoUe,431d.  132, 
and  the  notea  thereto. 

Plea  or  Libebuic  Tknuintum  nr  TaupABS  Quabb  Glaubum  Fbioit  and 
evidence  admisaible  thereonder:  See  OrocbeU  t.  Ltuhbrook,  17  Am.  Dea  98; 
TrObUr.  IWMMf,  28Id.  489;  WUeonew.  Bil>b,2SId.  Ua 

Rklation  ov  Died  Exboutbd  Pubsctant  to  Judicial  Salb:  See  Jbynaoa 
V.  ifOtt,  44  Am.  Dec.  702;  Owaur.  PaUeeon,ld.  780,  and  the  caoea  collected 
In  the  notea  thereto.  Whenever  neceaaary  for  the  advancement  of  jnatice,  it 
ia  a  general  rale  that  deeda  may  take  effect  by  relation  to  a  period  anterior  to 
their  actual  execution,  for  the  purpoee  of  upholding  the  estate  conveyed. 
Upon  this  principle,  a  deed  of  manumission  of  slaves  executed  by  executon 
pursuant  to  a  power  in  the  wiU,  may  take  effect  by  relation  to  the  decedent's 
death  to  give  effoot  to  it:  Pearee  ▼.  Van  Lear,  5  Md.  89.  And  a  deed  exe- 
cuted by  trusteea  pursuant  to  a  trustee  sale  in  chancery  may  take  eflbot  by 
relation  to  the  day  of  the  sale  for  the  purpose  of  passing  the  l^gal  title: 
XeonaftTs  Lemee  v.  Diamond,  81  Md.  841,  both  dting  the 
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liQfBJH  fTO.) 

CU8B  Skaeid  mubv  bi  Dboidkd  on  thb  Faotb  Aobbbd  on,  and  infeieoeai 
can  not  be  made  from  the  facts  which  may  or  may  not  be  true,  tboogk 
legal  presumptions  and  neceasary  conclusions  may  be  drawn. 

Pabtt  nr  PoflSBSSioN  or  Goodb  bt  his  Aobnt  n  Dbbicbd  Ownbb  whava 
he  exerdsea  acti  of  ownership. 

Bboupt  on  Bill  ov  Parcbls  n  Bvidbnob  ov  Patmbnt  of  the  purchase 
price  of  the  goods,  until  the  contrary  appears. 

CoNnBVOTTVB  Dbltvbbt  of  Bulky  Abtiolbb,  such  aa  pfg-lron,  at  a  dis- 
tance from  the  place  of  contract,  in  care  of  an  agent,  is  sufficient  to  pass 
the  title  upon  a  present  sale. 

IV  18  CkM>D  CONBZBUOTIVB  DkLITBBT  OT  BuLXT  GoODB  IN  GaBB  OF  AOBNT 

of  the  vendor  at  a  distant  place,  for  both  the  vendor  and  the  vendee  to 
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noftiiy  him  of  thtt  nle,  and  for  the  Tendee  to  instract  him  to  ihip  the 

artioljet  to  his  Agent  *t  another  plaoe,  he  agreeiag  to  comply  with  snoh 

loswroouoni* 
Audit  ik  Posannoir  or  Qoodb  wbbn  Atzaghsd  is  PBnoiOD  to  Coir- 

TZHUS  in  poaewrifm  after  the  dimdhitiou  of  the  attachment*  where  nothing 

appean  to  the  oontraiy. 
AosHT  8H0ULD  Bi  BxiUBiOD  48  QABNxaHXS  of  goods  attached  in  hia  handa. 

fiCMTA  FZDB  TBAXSnOt  OF  QOOM  BT  KOK-BISIDIIIT  KXBD  KOT  BS  BbOOBBBD 

to  lender  it  TaHd  againat  snbeeqnent  attaching  creditorB,  nnder  the 
ICaijknd  statate  of  1884»  where  there  ia  aotoal  or  conatraotiTe  deliTery. 

Attaobmbmt  to  oompel  the  appeaxanoe  of  Freebom,  Perdue, 
and  W.  E.  Craft,  partners,  in  a  snit  against  them  by  Pike  and 
Ward  the  plaintiflh.  The  attachment  'was  leried  Norember  21, 
1842,  on  certain  pig-iron,  in  the  care  of  one  Jameison,  lying  at 
Point  of  Bdcks  on  the  Chesapeake  and  Ohio  canal.  YaD  Brunt 
moYcd  that  he  be  admitted  as  claimant  of  the  goods,  on  the 
ground  that  he  was  in  possession  by  his  agent  Jameison;  and, 
the  motion  being  granted,  he  pleaded  property  in  himself. 
From  a  case  stated  it  appeared  that  Craft  had  employed  Jamei- 
son to  transport  the  iron  from  his  fomace  to  Georgetown;  that, 
before  October  26, 1842,  it  was  attached  by  certain  creditors  of 
Freeborn  &  Co.,  bat  the  attachments  were  dissolyed  on  giiing 
bond,  and  Bowley,  Craff  s  agent,  on  the  same  day,  sold  the  iron 
toYanBnmt.    The  other  facts  appear  from  the  opinion. 

Schley,  for  the  appellants. 

Palmer  and  Prioe^  for  the  appelleee. 

By  Court,  Abohsb,  C.  J.  In  the  case  of  TTeOs,  KSZer,  ani 
Cooper  Y.  Bieooe,  MS.  decision  of  this  court,  at  the  December 
term  of  1844,  it  was  decided,  that  where  there  was  a  bona  fide 
sale  of  iron  in  the  warehouse  of  the  EUicotts,  and  an  order  for 
the  deliyery  thereof,  which  was  accepted  by  them  in  favor  of  the 
▼endee,  the  title  of  the  vendee  should  prevail  against  a  creditor 
of  the  vendor,  who  issued  his  attachment  to  affect  such  prop- 
erty, notwithstanding  the  act  of  1834,  c.  79,  this  court  being  of 
opinion,  that  such  a  case  was  not  embraced  by  the  act  of  a&- 
sembly  adverted  to,  and  that,  therefore,  it  was  not  necessary  to 
record  such  transfer.  It  will  be  only  necessary  for  us,  there- 
fore, to  inquire  whether  it  appears,  from  the  case  stated,  there 
has  been  a  sale  and  delivery  of  the  goods  attached  in  the  case 
now  before  the  court,  before  the  attachment  issued  by  the 
plaintiff? 

The  case  comes  up  on  a  case  stated,  and  must  be  decided  by 
the  fcMsts  agreed  upon.    Legal  presumptions  may  be  made,  and 
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neoessary  conclusions  may  be  diawn,  bat  we  can  not  make  in- 
ferences from  the  facts,  which  may  or  may  not  be  true.  These 
doctrines  appear  to  be  dedncible  from  the  cases  in  Beeside  t. 
Fischer,  2  Har.  &  O.  820;  HyBinger  t.  BaUeeU,  8  Gill  &  J.  158; 
and  Leiois,  Use  of  Ringgold,  y.  HdblitteU,  6  Id.  266.  That  the 
properly  attached  had  been  the  properly  of  Graft,  is  apparent 
from  the  statement.  The  iron  attached  was  in  the  hands  of 
Jameison,  the  agent  of  Graft,  who  had  brought  it  from  the  fur- 
nace of  Graft,  and  who  was  employed  by  Graft  to  transport  the 
same  for  him  to  his  agent  in  Georgetown.  He  was  thus  in  pos 
session  of  the  iron,  exercising  acts  of  ownership  orer  it,  and 
being  thus  with  the  indicia  of  properly,  must  be  treated  as  the 
owner,  until  the  contrary  appears.  Being  thus  the  owner,  it  is 
equally  dear,  that  it  was  sold  to  the  claimant.  This  is  admitted 
in  express  terms.  It  is  admitted,  that  Bowley,  as  the  agent  of 
Graft,  on  the  tweniy-fifth  of  October,  1842,  sold  and  disposed 
of  the  iron  to  Tunis  Van  Brunt,  and  that  he  delivered  to  him  a 
bill  of  parcels  for  the  iron,  with  a  receipt  thereon,  for  the  pur- 
chase money.  If,  to  perfect  the  sale,  the  payment  of  the  pur- 
chase money  were  considered  necessary,  that  fact  is  evidenced 
by  the  receipt  on  the  bill  of  parcels,  and  is  to  be  taken  by  us  as 
payment,  in  the  absence  of  evidence  to  the  contrary,  and  so  isx 
as  the  question  and  this  statement  is  concerned,  is  just  as  effica- 
cious as  would  be  the  admission  that  the  money  was  paid. 

The  next  and  only  inquiry  is,  was  the  iron  delivered  in  pursu- 
ance of  the  contract  ?  It  certainly  would  not  be  necessary  to 
prove  a  manual  or  actual  delivery  of  the  properly.  It  coxudsted 
of  eighly-three  tons  of  pig-iron,  lying  on  the  banks  of  the  Ghesa- 
peake  and  Ohio  canal.  It  was  a  ponderous  article,  incapable  in 
the  ordinary  course  of  business  of  actual  delivery.  In  such  a 
case,  all  that  the  law  requires  is  constructive  delivery,  and  the 
inquiry  is,  was  there  a  constructive  delivery  in  tins  case?  On 
the  twenly-ninth  of  October,  1842,  an  order  from  the  vendee  to 
H.  Jameison,  directing  him  to  forward  it  to  F.  and  A.  H.  Dodge 
at  Georgetown,  with  directions  to  ship  to  the  vendee  in  New 
York;  and  also  an  order  from  the  agent  of  the  vendor,  giving 
further  directions  in  relation  to  the  shipment,  and  the  payment 
to  Jameison  of  the  freight  for  transportation,  directed  to  the 
shipper  at  Georgetown,  are  presented  on  the  twenly-ninth  of 
the  same  month  to  Henry  Jameison,  who  agreed  to  attend  to 
them.  We  thus  perceive,  that  Jameison  is  notified  of  the  sale 
by  the  vendee  and  the  agent  of  the  vendor;  that  the  vendee 
exercises  an  act  of  ownership  over  the  properly,  by  appointing 
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Jameison  as  his  agent,  to  forward  the  properly;  that  all  this  is 
done  with  the  consent  of  the  agent  of  the  vendor,  by  his  letter 
to  F.  and  A.  Dodge;  that  these  facts  are  made  known  to  Jamei- 
son, and  that  he  undertakes  the  agency.  Now,  if  Jameison  were 
in  the  possession  of  the  property  on  the  tweniy-ninth  of  October, 
when  these  orders  were  deliyered  to  him,  and  when  he  assumed 
this  agency  for  the  vendee,  then  within  the  principle  of  the  case 
of  Wdla,  J^Uer,  and  Cooper  y.  Biscoe,  above  adverted  to,  the  case 
cited,  there  was  a  deliveiy  to  the  vendee,  and  the  sale  was  com- 
plete. 

The  inquiry  then  is,  was  Jameison  in  possession  of  the  prop- 
erly on  the  tweniy-ninth  of  October,  1842?  It  is  a  fact  ad- 
mitted, that  he  was  put  originaUy  in  possession  by  ihe  owner. 
Craft,  of  this  iron  for  transportation  to  Georgetown,  bat  before 
it  reached  the  place  of  destination,  it  was  attached  by  sondiy 
creditors  of  Freeborn,  Perdue  &  Co.,  at  what  time  does  not  ap- 
pear; bat  it  is  admitted,  that  these  attachments  were  dissolved 
on  the  twenty-fifth  of  October,  1842.  In  the  levy  of  the  attach- 
ments, anterior  to  the  tweniy-fifth  of  October,  1842,  we  can  not 
presome  the  sheriff  disturbed  the  possession  of  H.  Jameison, 
who,  as  agent,  was  introsted  therewith  for  txanq>ortation,  be- 
<aase,  being  in  possession  of  the  iron,  it  was  the  duly  of  the 
sheriff  to  retam  him  as  garnishee.  Upon  the  dissolution  of  the 
attachments,  this  continued  possession  was  unaffected  by  the 
lien  of  the  attachments.  He  is  admitted  to  have  been  in  posses- 
dion  anterior  to  the  attachments,  and  is  not  shown  by  any  evi- 
dence to  have  been  out  of  possession,  either  voluntarily  or  by 
coercion,  anterior  to  the  day  when  he  assented  to  execute  the 
orders  delivered  to  him,  by  which  a  change  of  property  was 
effected. 

According  to  these  views,  there  has  been  a  valid  sale  and  de- 
livery of  the  iron  in  controversy,  and  the  transfer  not  requiring 
to  be  recorded,  according  to  tiie  decision  of  this  court  in  the 
case  of  Wdbf  MUler,  and  Cooper  v.  Biscoe,  above  adverted  to,  the 
judgment  of  the  couniy  court  must  be  reversed,  and  judgment 
entered  in  this  court  on  the  case  stated,  that  the  attadmient  be 
quashed  according  to  said  statement. 

Judgment  reversed. 

4 

POflSnBION  AS  BVIDBNOB  OF  TiTUI  TO  CH▲TnL^— 866  ifoon  V.  H€mk$^  10 

Am.  Dec.  725. 

RicnpT  AS  EviDEirGS  or  Pathxnt:  See  Etuign  v.  IFebtter,  1  Am.  Deo.  108| 
Triiler  v.  Williammm,  Id.  396;  Tobey  v.  Barber,  4  Id.  326;  OeuaeU  v.  Coofa, 
11  Id.  610;  Orier  v.  HwUm,  Id.  627;  StaekpoU  v.  Arnold,  6  Id.  IfiO;  Watmm 
Am.  Dso.  Voz«  XLV— • 
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V.  BUUm,  14  Id.  609;  Sofmand  ▼.  Boberts,  16  Id.  698;  BMy.  RM,  18  Id. 
670;  /tefler  ▼.  OnUenden,  23  Id.  864;  Bridge  v.  Oroy,  25  Id.  358;  Tucker  ▼. 
Baidmn,  83  Id.  884,  and  notes. 

Dklhtxbt  to  Pass  Tttlb  to  Gk>ODB  Sold  as  against  orediton  of  the  Tendon 
Bee  JeweU  ▼.  Lineoln^  81  Am.  Dec  36;  CM  t.  Haskdl,  Id.  56;  Eagle  ▼. 
BkheXberger^  Id.  449;  .FWncA  v.  J7a22»  32  Id.  341;  BegUy  v.  Morgan^  85  Id. 
188;  TTtfrnm  v.  Hooper,  86  Id.  366;  NkhoU  ▼.  Patten,  Id.  713;  Brigge  v.  Porfe- 
man,  37  Id.  89;  PoUer  t.  fTat/iitfrn,  Id.  615;  Clarh  v.  /VmcA,  Id.  618;  HwU 
T.  T^&umian,  40  Id.  683;  ScoU  v.  WdU,  Id.  568;  OoucA  v.  Carrier,  41  Id.  156; 
£yer  V.  Etnyre,  Id.  410;  CoUAm  v.  Loekwood,  42  Id.  729,  and  notes. 

BiooBDiNO,  IF  PossxssiON  IS  BsLivsfiSD,  IS  nnneoesBuy  to  give  validity  to 
An  instniment  creating  a  lien  on  chattels  under  the  New  York  statates:  Knapp 
T.  Abmrd,  40  Am.  Deo.  241. 


Bell  v.  Siatb,  Usb  of  MniLum, 

[4  OtLL,  801.] 

Okdib  or  CoimTT  Coubt  Devtino  Disohabob  ok  Habbab  Oobfdb  n  vov 
AfteaTiABLk  determination  or  judgment  within  the  meaning  of  the  Haiy- 
land  statute. 

Doubt  gak  not  Go  Bbhind  Judombnt  ok  Hawrab  C!obpus  to  inquire  into  the 
lawfulness  of  the  imprisonment  of  a  debtor  taken  in  execution,  if  the 
court  rendering  judgment  had  jurisdiction  of  the  subject-matter  and  of 
the  person,  howeyer  erroneous  the  judgment  may  be. 

IlKPBiBONMBKT  UKOKB  JUDGMENT  18  KOT  Uklawtul  unlcss  the  judgment  is 
an  absolute  nullity,  which  can  not  be  if  the  court  had  jurisdiction. 

PBTEnoN  in  the  county  court  for  a  disohaige  on  habeas  carpus. 
From  an  agreed  statement  of  the  facts,  it  appeared  that  the 
petitioner  was  imprisoned  under  a  ca.  sa.  issaed  on  a  judgment 
recovered  against  him  by  one  Miller  before  a  jostioe.  The  peti- 
tioner was  arrested  on  a  warrant  issued  by  the  justice  upon  the 
cause  of  action  stated  in  the  opinion.  At  the  trial  he  pleaded 
his  discharge  under  the  insolvent  laws;  but  the  justice  denied 
the  plea  and  gave  judgment  against  him,  upon  which  the  execu- 
tion was  issued  under  which  he  is  now  imprisoned.  Other  &cts 
safficienUj  appear  from  the  opinion.  The  court  below  OTerruled 
the  petitioner's  motion  for  his  dischazgey  and  he  appealed. 

Mason  and  TidbaU^  for  the  appellant. 

Murray^  for  the  appellee. 

By  Oourt,  Mabtik,  J.  This  case  comes  before  this  court,  by 
an  appeal  from  an  order  passed  by  Washington  county  court, 
dismissing  the  application  of  the  appellant  to  be  discharged 
from  imprisonment,  on  a  writ  of  habeas  corpus^  and  remanding 
to  the  custody  of  the  sheriff.    It  appears  from  the  record. 
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tbst  the  appellant  was  in  the  custody  of  the  sheriff,  under  a 
capias  ad  saHa/adendumf  issued  on  a  judgment  which  had  been 
rendered  against  him,  by  a  justice  of  the  peace  for  Washington 
oounly,  in  favor  of  William  Miller.  The  cause  of  action,  on 
which  the  judgment  was  rendered,  arose  out  of  a  debt  paid  by 
Miller,  as  the  security  of  the  appellant,  on  the  day  on  which 
he  was  released  from  imprisonment  by  the  insolvent  laws  of  the 
state;  and  which,  Miller  contended,  was  not  covered  by  the  in- 
solvent's dischaige. 

In  this  condition  of  the  case,  the  first  question  presented  for 
our  examination,  is,  whether  an  order  of  this  kind  is  the  sub- 
ject of  an  appeal  to  this  court?  The  counsel  for  the  appellant 
have  placed  his  right  to  appeal  from  this  order,  on  the  sixth 
section  of  the  act  of  assembly,  of  1786,  c.  87,  and  the  act  of 
1804,  c.  56,  by  which  the  powehi  of  the  general  court  are  trans- 
ferred to  the  court  of  appeals.  The  act  provides:  "  That  any 
party  or  parties  aggrieved  by  any  judgment  or  determination  of 
any  county  court,  in  any  civil  suit  or  action,  or  any  prosecution 
for  the  recovery  of  any  penalty,  fine,  or  damages,  shall  have 
full  power  and  right  to  appeal  from  such  judgment,  or  deter- 
mination, to  the  general  court." 

It  is  dear,  we  think,  that  the  order  of  a  county  court  dismiss- 
ing the  application  of  the  petitioner  to  be  discharged  from  cus- 
tody, on  a  writ  of  habeas  carpus,  is  not  a  determination  or  judg- 
ment of  the  court,  in  a  dvil  suit  or  action,  in  the  contemplation 
of  the  act  of  1786,  c.  87,  so  as  to  authorize  an  appeal.  The 
writ  of  habeas  corpus,  although  a  most  important  and  valuable 
remedy,  and  brings  up  the  body  of  the  party,  with  the  grounds 
on  which  he  has  been  deprived  of  his  liberiy,  for  the  examina- 
tion of  the  court — is  a  proceeding,  summary  in  its  character, 
addressed  to  the  discretion  of  the  judge,  or  tribunal,  to  whom 
the  application  is  made,  so  far  as  the  discharge  of  the  party  is 
concerned — a  proceeding  where,  in  many  cases,  the  evidence 
upon  which  the  judgment  is  founded,  can  not  be  presented  to 
the  appellate  court,  and  is  not  final  and  conclusive  upon  the 
party  applying  for  the  writ;  as  he  may  prefer  a  similar  applica- 
tion, to  any  other  judge  or  court  of  the  state.  An  order,  there- 
fore, dismissing  such  a  petition,  has  none  of  the  characteristics 
of  those  judgments,  which  have  been  regarded  by  this  court  as 
proper  subjects  for  an  appeal.  We  think,  however,  if  this  was 
a  subject  of  review,  that  the  court  below  committed  no  error, 
in  remanding  the  appellant  to  the  custody  of  the  officer,  and 
dismissing  the  petition. 
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It  is  apparent  from  the  statement  of  facts,  to  be  found  in  the 
record,  that  the  judgment  of  the  justice  of  the  peace,  rendered 
in  this  case,  was  not  a  Toid  judgment.  The  magistrate  had  un- 
doubted jurisdiction,  both  of  the  parties  and  the  subject-matter 
of  the  suit,  and  if  this  judgment  was  erroneous,  the  mode  in 
-which  it  was  to  be  corrected,  was  by  an  appeal  to  the  county 
court,  as  prescribed  bj  the  act  of  assembly.  It  can  not  be  held, 
that  the  court,  upon  this  writ,  had  the  power  to  look  beyond 
the  judgment,  and  re-examine  the  grounds  on  which  it  was  ren- 
dered, and  practically  reverse  it:  Ex  parte  WaihiMy  8  Pet.  202, 
Imprisonment  under  a  judgment  can  not  be  unlawful,  unless 
that  judgment  be  an  absolute  nullity;  and  it  is  not  a  nullity,  if 
the  court  has  general  jurisdiction  of  the  sniqect,  although  it 
should  be  erroneous:  Id.  208.  Although  the  right  to  the  writ 
oi  habeas  ooTjniit  in  many  ciTil  causes,  as  in  the  domestic  relations 
of  husband  and  wife,  and  parent  and  child,  is  unquestionable; 
yet  the  power  to  use  this  writ,  for  the  purpose  of  discharging  a 
party  from  final  ciyil  process,  has  been  questioned  by  Texy  dis- 
tinguished authoriiy :  Ex  parte  WUson^  6  Oranch,  62;  Cable  t. 
Cooper,  15  Johns.  152.  Howerer  this  may  be,  and  in  reference 
to  this  question  we  desire  to  express  no  opinion,  it  is  established, 
and  upon  the  most  condusiye  reasons,  that  where  the  judgment 
upon  which  the  execution  has  been  issued,  is  merely  erroneous, 
and  liable  to  be  examined  by  an  appeal  from  it,  the  writ  of 
habeas  corpus  can  not  be  applied. 

In  Ex  parte  KeUogg,  6  Yt.  511,  the  court  say:  "  Habeas  corpus 
is  not  a  proceeding  to  set  aside  an  irregular  or  an  erroneous 
judgment.  To  discharge  the  prisoner,  would  deprive  the  cred- 
itor of  the  power  of  enforcing  his  judgment,  and,  at  the  same 
time,  leave  it  in  full  force,  unreversed.  The  execution  is  only 
to  be  treated  as  void,  when  the  judgment  is  void.  This  is  never 
the  case,  when  the  court  has  jurisdiction  of  the  subject-matter, 
and  the  parties;  especially,  if  the  defendant  has  had  actual  and 
timely  notice."  In  Ex  parte  Bandolph^  2  Brock.  472,  Judge 
Barbour  remarks:  '*  Habeas  corpus  will  not  lie,  where  imprison- 
ment is  under  voidable  process;  but  only  where  it  is  merely 
void:  for  void  process  is  the  same  thing  as  if  there  were  none 
at  all;  and  the  party  is,  in  effect,  imprisoned,  without  any  au- 
thority whatever."  And  after  distinguishing  the  cases  of  Ex 
parte  WUson,  6  Oranch,  54,  and  Cable  v.  Cooper,  15  Johns.  152, 
from  the  one  before  him,  on  the  ground,  that  in  those  cases 
the  judgments  were  re-examinable  by  writs  of  error,  he  holds: 
That  in  cases  where  the  execution,  if  it  does  not  conform  to  the 
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judgment,  inay  be  qnaahed  by  the  court;  and  if  it  does,  and  the 
judgment  is  erroneociSy  it  can  be  ooireoted  in  a  conrt  of  appel- 
late jnrisdictiony  the  writ  of  habeas  corpus  will  not  lie. 

The  aame  doctrine  is  announced  in  Ex  parte  Waikine,  8  PeL 
198»  and  folly  snstainB  the  judgment  of  the  court  below. 

Ajqpeal  diBmisaed  with  cosia. 

Fuwaa  ov  Consr  vo  Ck>  buiijii>  Juwnm  ow  Hiaaia  CSoawb  to  fa* 
%rire  Into  the  legality  of  the  impfiMmiie&ts  Sao  OammomtowUh  ▼.  Xaeiy,  2S 
Am.  Deo.  87»  and  the  note  thereto,  dinonering  thti  tabjeot  See^  aln^  m  to 
tiie  power  to  inqnire  Into  the  guilt  or  innooenoe  of  a  priaoner  hroaght  np  on 
hdbmu  eorpHit  before  indiotment,  PeopU  ▼.  MeLeod^  87  Id.  828,  and  gener- 
ally, aa  to  the  extent  to  whioh  the  ooort  may  inqnire  into  the  l^gdUty  of  the 
impriaonment,  8icUe  t.  Dimickf  Id.  197,  and  notew  On  the  point  that  the 
writ  of  habeoi  corpus  ia  not  applioable  where  a  party  eeeka  to  be  releaaed 
from  impriaonment  under  a  Judgment  which  la  not  Toid,  bat  aimply  enoiia- 
ona,  the  pcinoipal  oaae  la  followed  In  8taU  ▼.  Mace,  6  Md.  848. 

AnJiTDiOASioir  oh  HAWiAa  Cobpub  ab  Bbb  Adjubhuta:  See  Meredm  t. 
iVopIe,  86  Am.  Deo.  068,  and  PeopU  t.  Mereek^  88  Id.  644,  and  nolea 
thereto. 

Dmsuur  oh  Habbab  Oobtub  hot  Appbalablb  Jodoioiit  ob  Bbxebioh- 
ATiOH:  Hammond  ▼.  iVopfe,  32  HL  446,  464;  A  parte  Oodon,  23  Md.  272| 
OoeigMY.  ObHon,  26 Id.  606; ifeFarloMl T.  Johtmm,  27  Tez.  106»  106,  aUdt- 
lag  tiie  prineipal 
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hmaama  ov  a  Koib  Ovbbdub  whbh  Ihdobsbd,  doaa  not  ahraya  tike  It 
aabjeet  to  all  the  eqnitiea  to  whioh  it  would  be  liable  in  the  indoner^ 
handa. 

Ovbbdub  No'^  Oobuhubb  Nbootiablb. 

Sbv-ow  Mbahb  a  GBoaa-OLAiii  oh  Whuh  Dbibnsahv  miobt  Sub  tiia 
plaintiff,  and  ia  not  aUowaUe  if  no  aaoh  eroaa-aotion  wonld  lie  thereon. 

IIakbb  of  Notb  Indobsbo  wbbh  Ovbbdub  oah  hov  Sbt  Oww  an  independ- 
ent demand  doe  him  from  the  iodoraer  at  and  before  the  indorMment^ 
where  the  indoraee  took  it  honaJSde^  withont  notioe  and  for  valne. 

8»-oiT  undbb  Maktlard  Sxatutb  Affubb  ohlt  to  Mutual  Dsni  be- 
tween the  plaintiff  and  the  def endantb 

BiBHT  OF  Sbt-oif  bkvobb  Judombht  is  Statutobt  Shtibblt  and  eodata 
only  in  oaoea  provided  for  by  the  etatate. 

AamnofOT  in  the  coaniy  court  in  two  counts,  the  first  on  a  cer- 
tain note  described  in  the  opinion,  and  the  second  for  monej 
lent  and  advanced.  Pleas,  the  general  issue,  and  two  other 
pleas,  the  sabstance  of  which  is  stated  in  the  opinion.  De- 
murrer to  the  second  and  third  pleas,  and  judgment  thereon  fof 
the  plaintiff.  Verdict  and  judgment  for  the  plaintiff  also  under 
ihe  general  issue,  and  the  defendant  appealed. 
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F,  A.  Schley,  for  the  appellant. 
J.  M.  Palmer,  for  the  appellee. 

By  Court,  Maobudeb,  J.  A  promiseoiy  note,  executed  by  the 
plaintiff  in  error,  to  one  Zaohariah  Jodon,  or  order,  bearing  date 
the  thirteenth  of  September,  1842,  and  payable  six  months  after 
date,  is  the  cause  of  action  in  this  case.  It  is  not  pretended  that 
to  this  claim  any  defense  can  be  offered,  unless  the  matters  set 
forth  in  the  second  and  third  pleas  furnish  such  defense.  Those 
pleas  state,  that  the  indorsement  of  said  note,  was  made  after  it 
became  due,  to  wit,  on  the  tenth  day  of  April,  1848,  and  that 
Jodon,  the  indorser,  before  the  commencement  of  this  suit,  and 
before  the  indorsement,  to  wit,  on  the  day  last  mentioned,  was 
indebted  and  still  is  indebted  to  said  defendant,  the  plaintiff  in 
error,  for  money  lent  and  adyanced,  and  paid,  laid  out,  and  ex- 
pended, to  and  for  said  Jodon,  five  hundred  dollars,  which  ex- 
ceeds the  amount  of  said  note;  and  this  he  offers  to  set  off,  and 
allow  in  this  suit.  To  these  pleas  the  defendant  in  error  de- 
murred, and  thus  is  presented  to  us  the  only  question,  which,  in 
this  case,  can  be  decided  by  the  court:  Is  a  claim,  which  the 
defendant  in  the  court  below  (the  drawer  of  the  note)  had  against 
the  indorser  who  is  no  party  to  the  suit,  to  be  set  off  in  this  ac- 
tion, brought  by  the  indorsee  in  his  own  name? 

The  decisions  of  the  courts  of  Maryland  to  which  reference 
has  been  given  by  the  counsel  for  the  plaintiff  in  error,  do  not 
decide  this  question.  In  the  case  of  darhe  v.  Magnider  el  al., 
2  Har.  &  J.  77,  the  demand  which  it  was  proposed  to  set  off, 
was  a  legal  demand  which  the  debtor  (the  defendant  in  the  suit) 
had  against  the  legal  plaintiff,  and  it  would  seem  from  the  re- 
port of  the  trial  in  the  general  court,  that  the  question  which 
the  court  was  asked  to  decide,  was,  whether  the  defendant  could 
avail  himself,  in  the  form  of  a  set-off,  of  a  daim,  which  he  had 
not  at  the  time  of  the  institution  of  the  suit  against  him?  In 
the  case  of  the  Baltimore  Insurance  Co.  v.  McFadon,  4  Id.  31, 
the  action  was  brought  on  a  policy  of  insurance  by  McFadon, 
for  the  use  of  Dorsey  and  Hollins,  and  in  discount  or  bar  of 
that  claim,  the  defendant  offered  in  evidence,  the  promissozy 
notes  of  the  legal  plaintiff,  and  others,  to  the  defendants.  The 
case  was  obviously  unlike  the  present.  The  decision  of  the  gen- 
eral court  was,  that  these  promissory  notes  could  not  be  received, 
in  bar  of  the  plaintiff's  daim,  that  claim  being  for  uncertain, 
unliquidated  damages.  In  the  reversal  of  this  opinion,  the  court 
of  appeals,  it  is  believed,  only  decided,  that  a  liquidated  claim 
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which  the  defendant  has  against  the  plaintifF,  may  be  set  off 
sgainst  an  nnliquidated  claim,  on  which  the  suit  was  brooght,  etc. 

It  is  said,  that  if  a  man  becomes  the  owner  of  a  promissoiy  note, 
after  it  is  doe,  he  takes  it  subject  to  all  the  equities  to  which  it 
would  be  liable,  if  still  in  the  hands  of  the  indorser;  that  this  is 
not  uniyersally  true  may  be  seen  by  a  reference  to  the  case  of 
Kemp's  Exfr  v.  MbPher9on  etal.^1  Har.  &  J.  820.  But  what  are 
the  equities,  of  which  a  defendant  may  avail  himself,  in  an  action 
against  the  drawer  of  a  promissoiy  note  by  the  indorsee,  when  the 
note  is  indorsed  after  it  became  due  ?  Chitty,  in  his  treatise  on 
billB,  p.  242,  Am.  ed.  1839,  after  the  remark, ''  that  there  is  a  ma- 
terial distinction,  in  the  effect  of  a  transfer,  before  a  bill  (and  it 
is  equally  true  of  a  promissoiy  note)  is  due,  and  one  made  after 
that  time,"  proceeds, ''  when  a  transfer  of  a  bill  is  made,  after 
it  is  due,  whether  by  indorsement  or  mere  deliyeiy,  it  has  been 
long  settled,  that  at  least  it  is  to  be  left  to  the  jury,  upon 
the  slightest  circumstance  to  presume,  that  the  indorsee  was 
acquainted  with  the  fraud,  or  had  notice  of  the  circumstances, 
which  would  have  affected  the  validity  of  the  bill,  had  it  been 
in  the  hands  of  the  person,  who  was  holder  thereof  at  the  time 
it  became  due,  and  though  the  indorsee  may  have  been  ignorant 
of  the  fraud,  yet  any  objection  which  might  have  been  taken 
against  the  bill,  when  in  the  hands  of  the  indorser,  may  be  taken 
against  him,  if  the  bill  or  note  when  he  took  it,  appeared  upon 
the  &oe  of  it  to  have  been  dishonored."  The  plaintiff  in  error,, 
had  no  such  equity  of  which  to  avail  himself.  His  note  did  not 
appear  on  the  face  of  it,  to  be  dishonored,  and  for  the  non-pay- 
ment of  it  when  it  became  due,  he  assigns  no  reason.  All  that 
we  are  told  by  him  is,  that  before  the  suit  was  instituted,  and 
indeed  before  the  indorsement  of  the  note  (but  non  constat,  that 
at  the  time  the  note  became  due),  he  also  had  a  claim  against 
the  payee,  which  he  is  willing  to  set  off  against  the  note,  after 
it  has  been  indorsed  to  another;  who,  it  is  to  be  presumed,  in 
deciding  upon  this  demurrer,  was  ignorant  of  any  circumstances, 
which,  by  any  form  of  pleading,  would  prejudice  his  claim 
against  the  diawer  of  the  note. 

A  promissoiy  note  is  certainly  negotiable,  as  well  after,  as  be- 
fore it  becomes  due,  and  surely,  the  plaintiff  in  error  is  not  enti- 
tled to  more  equiiy  than  an  obligor  in  an  assigned  bond,  yet  even 
in  equity,  we  are  told  by  Judge  Johnson  in  the  case  of  BdUimore 
Ins.  Co,  V.  MsFadan,  4  Har.  k  J.  45,  the  debtor  can  have  no 
redress  where  a  claim  had  been  transferred  to  a  third  person, 
who  had  no  notice  at  the  time  he  received  th^  assignment.    A 
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Bot-off  means,  a  "  oross-claam,  for  which  an  action  might  be 
maintained  against  the  plaintiff^  and  is  veiy  different  from  a 
mere  right  to  a  deduction  from,  or  redaction  of,  his  demand, 
on  account  of  some  matter  connected  therewith."  See  the  au- 
thorities dted,  2  Saund.  PL  and  Ev.  814,  Am.  ed.  1829.  Suraly 
upon  this  daim,  on  which  the  plaintiff  in  error  relies,  no  action 
could  be  instituted  against  the  defendant  in  error,  who  is  the 
plaintiff  in  this  action. 

As  a  reason  why  the  plaintiff  in  error  should  be  allowed  to 
discount  in  this  case,  we  are  told,  that  the  statutes  of  George 
n.,  and  our  act  of  assembly  of  1785,  ought  to  receive  a  most 
liberal  construction.  No  doubt  they  are  beneficial  laws,  and  it 
may  be,  that  the  legislature  might  make  them  more  so.  But  it 
is  the  business  of  courts,  ju8  dicere^  and  not,  jti«  dare.  If  the 
law  of  set-off  can  be  improved,  let  this  be  done  by  further  legis- 
lation; not  by  misconstruction.  In  Priestnian  ▼.  United  States^ 
4  Dall.  80,  note  1,  Mr.  Justice  Chase  of  the  supreme  court  of 
the  United  States,  after  remarking,  **  that  by  the  rules  which 
have  been  laid  down  for  the  construction  of  statutes,  and  the 
latitude  which  has  been  indulged  in  their  application,  the  British 
judges  have  assumed  a  legidative  power,  and,  under  the  pre- 
tense of  judicial  exposition,  have  in  fact  made  a  great  portion 
of  the  statute  law  of  the  kingdom,"  adds,  '*  of  these  rules  of 
construction,  none  can  be  more  dangerous  than  that,  which, 
distinguishing  between  the  intent  and  the  words  of  the  legisla- 
ture, declares  that  a  case,  not  within  the  meaning  of  the  statute 
(according  to  the  opinion  of  the  judges),  shall  not  be  embraced 
in  the  operation  of  the  statute,  although  it  be  clearly  within  the 
words;  or,  vice  versa^  that  a  case  within  the  meaning,  though 
not  within  the  words,  shall  be  embraced."  Perhaps  it  was 
the  fault  of  some  judges,  whose  decisions  have  been  read  to  us, 
that  they  did  not  avoid  the  error  here  imputed  to  Engh'sh 
judges;  did  not  '^  conform  to  the  expressions  of  the  legislature." 
Without  commenting  upon  these,  and  such  like  cases,  we  pre- 
fer the  decisions,  and  the  reasoning  in  support  of  them,  to  be 
found  in  HoUand  v.  Makepeace,  8  Mass.  418;  Chandler  v.  Drew, 
6  N.  H.  469  [26  Am.  Dec.  704];  Eobinnon  v.  Lyman,  10  CSonn. 
80  [25  Am.  Dec.  62];  and  think,  that  ''in  an  action  upon  a 
promissory  note,  in  the  mune  of  the  indorsee,  bona  fide,  and  for 
valuable  consideration,  a  demand  in  favor  of  the  maker  against 
the  indorser,  is  not  admissible  as  a  set-off,  although  tliie  note 
may  have  been  discredited  when  the  indorser  iook'^tt;^  and 
therefore  affinn  this  judgment. 


Dec  1846.]  Annan  v.  Houck.  137 

lu  thus  disposing  of  this  cause,  we  are  warranted  by  the  plain 
language  of  the  law,  which  authorizes  a  set-off,  of  **  mutual 
debts  between  the  plaintiff  and  defendant;  and  where  the  de- 
fendant shall  have  any  claim  or  claims  against  the  plaintiff/' 
In  these  cases,  the  defendant  is  allowed,  if  he  thinks  proper  to 
set  off  his  claim  against  the  other.  The  power,  or  priyilege 
here  giren  to  a  defendant,  is  unknown  to  the  common  law. 
Courts,  indeed,  have  always  been  in  the  practice,  upon  applica- 
tion, of  setting  off  a  judgment,  which  the  defendant  has  against 
the  plaintiff,  against  that  which  the  latter  has  against  the  for- 
mer. This  practice,  we  are  told,  rests  upon  the  general  juris- 
diction of  courts  over  the  suitors  in  them:  Doe  ▼.  DanUan^  8 
East,  149;  Middletm  t.  EtU,  1  Mau.  &  Sel.  240;  MUcheU  r.  Oldr 
fields  4  T.  B.  123.  Before  judgment  is  obtained,  the  right  of 
the  defendant  to  set  off  his  daim,  depends  entirely  upon  stat- 
ute, and  there  is  none  of  force  in  Maryland,  which  will  authoiiae 
the  plaintiff  in  error  to  set  off  his  claim  in  bar  to  this  suit. 

Judgment  affirmed. 


WHXTHSa  OB  HOT  iNDOBaiB  OF  OVIBDUB  NOIB  TlKBB  SUBJBOT  TO  8■^ 

ons  agHnst  his  Indoner:  See  SUcMe  ▼.  Moon,  7  Am.  Deo.  68S;  SargmU  t. 
Southffote^  16  Id.  409;  Okemdler  ▼.  Drew,  28  Id.  704;  (MUnt  ▼.  AUen,  27  U. 
IdO;  Baxter  t.  LUOe,  89  Id.  707;  i^bol  ▼.  Ketekim,  40  Id.  678»  and  notak 
That  an  amrignefl  of  a  ohoee  in  action  generally  takes  sabjeot  to  exlitlng  aet- 
oflb  against  it,  see  Korthamptan  Bank  y.  BaUiei,  42  Id.  297. 

InnoBSBB  OF  Otbbdub  Noxb  Taxbs  Subjbot  to  BcBKDro  Equims: 
Baxter  ▼.  LUtte,  89  Am.  Deo.  707;  Fboi  t.  Ketekum,  40  Id.  678;  PkUUpe  ▼. 
Mwmele,  48  Id.  109,  and  notes.  So  generally  as  to  assignees  of  ohoses  fai 
action:  Jonee  t.  Hardest^,  82  Id.  180;  Mumr  ▼.  Sehmek,  88  Id.  688;  Foot  ▼. 
Ketchum,  40  Id.  678;  Andrei»Y.  MeCo^,  42  Id.  660.  To  the  point  thataa 
orerdne  note  retains  its  negotiabilit7»  bnt  that  an  Indorsee  thereof  after  doe 
takes  it  sabjeot  to  all  defenses  affecting  the  note  itself  in  the  hands  of  the  in- 
dorser,  the  principal  case  is  cited  with  approval  In  MudtPe  Admimetrairim  t. 
Harper,  1  Md.  118;  Bemwiek  ▼.  WiUiamu,  2  Id.  864;  Dwkam  v.  Cflogg,  80 
Id.  292;  ClarheY.  Dederiek,  81  Id.  152;  DixonY.  CZoyviZte,  44 Id.  580. 

What  Dbkandb  abb  Subjbois  of  Sbt-off  Gbbbballt:  See  Oregg  t. 
James,  12  Am.  Deo.  151,  and  the  note  thereto;  Steigleman  t.  J^firiee,  7  Id. 
626;  Oogd  ▼.  Jac6by$  9  Id.  889;  Shq>herd  ▼.  Turner,  15  Id.  681;  Peden  r. 
Moore,  21  Id.  649;  JenkiM  t.  Bichardeoii,  22  Id.  82;  CfhrisUan  ▼.  MiUer,  28 
Id.  251;  Ohandter  y.  Drew,  26  Id.  704;  Chapman  ▼.  Bchertmm,  81  Id.  264| 
Dugan  T.  Ourekm,  Id.  727;  BwMng  t.  Eieke,  82  Id.  699;  Bichardmm  t.  8U 
Joetph  Iron  Co.,  88  Id.  460;  Nkne  ▼.  Sood,  84  Id.  669;  Jemiiimge  t.  WAeter, 
85  Id.  722;  Cf^pnam  t.  Hampton,  87  Id.  511;  J^jfH^  t.  iBbone,  48  Id.  158; 
Craig  ▼.  Hendereoa,  44  Id.  198,  and  notea. 
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Stockton  v.  Pbey. 

[4  Ozlxh  406.] 
Btidbkcb  that  Plaintiff  is  Man  of  Family,  in  Aoiion  bt  Passsnoui 
AOAnrsT  Cabbibb  for  damages  for  an  injury  oocasioned  by  the  latter't 
negligenoe,  and  that  he  has  a  wife  and  several  small  children«  is  inad- 
missible. 
1>UT7  OF  Stags  Pbopbdetob  Gabbtino  Passbnoebs  is  to  Pbotidx  Dbiv- 
BBS  OF  Competent  Skill  and  knowledge  of  the  road,  who  shall  aofe 
with  diligence  and  with  the  atmost  caation  and  prudence,  and  to  famish 
sale,  steady,  and  well-broken  horses,  and  coaches  and  harness  strong  and 
well  made,  and  if  sach  proprietor  fails  in  the  least  of  these  particulars, 
he  is  guilty  of  negligence,  and  liable  for  an  injury  occasioned  thereby. 
Pbatbb  fob  Instbuotion,  hot  Refebbino  to  the  Plbadinos,  that  If 
jury  believe  certain  evidence,   the  plaintiff  is  or  is  not  entitled  to 
recover,  authorizes  the  court,  under  the  Maryland  act  of  1825,  merely  to 
pass  upon  the  sufficiency  of  the  facts  as  a  cause  of  action,  assnming  the 
pleadings  to  be  correct,  and  not  upon  the  sufficiency  of  the  pleadings  or 
their  agreement  with  the  facts,  and  on  appeal  from  the  granting  or  re- 
fusal of  such  instruction  the  court  will  not  pass  upon  the  pleadings.    If 
an  opinion  is  required  upon  the  sufficiency  of  the  facts  under  the  plead- 
ings, the  prayer  must  be  so  framed. 
branBucTioN  that  mat  Mislead  Jobt  by  Statin  o  only  Pabt  of  Evi- 
DENCB,  and  that  if  the  jury  believe  the  evidence  so  stated,  the  plaintiff 
must  recover,  but  omitting  material  facts,  should  be  refused. 
JuBY,  in  Estimating  Damages  to  Passengeb  Oocasioned  by  Cabbixb's 
Keougbnce,  in  an  action  therefor,  should  consider  his  health,  and 
mental  and  physical  ability  to  maintain  himself  and  fiunily,  before 
the  injury,  as  compared  with  his  condition  in  those  respects  afterwards; 
his  physical  and  mental  suffering  from  the  injury,  and  how  far  the  in- 
jury is  permanent,  and  allow  him  fair  compensation. 
Pabtnbbs  ABE  Individually  Liable  fob  Tobtious  Acts  of  Fibm,  its 
agents  and  servants,  and  a  partner  may  be  sued  therefor  individually. 
Staob-ooaoh  Passengeb  Gabbiebs  abb  not  Insubbbs  of  the  safety  of 
their  passengers,  but  are  liable  only  for  negligence,  and  therefore  are  not 
rasponsible  for  an  injury  caused  by  an  accident  against  which  human  cam 
and  foresight  could  not  guard,  and  not  in  any  degree  by  negligence. 
AoooBD  AND  Satisfaction  abb  Admissible  itndeb  Genxbal  Issub  in  case 

for  negligence  occasioning  a  personal  injury  to  the  plaintiff. 
Agbbembnt  between  Injubed  Passengeb  and  Oabbieb  aftbb  Injubt 
caused  by  the  latter's  negligence,  to  the  effect  that  in  satis&ction  of  the 
injury  the  carrier  will  pay  the  expenses  incurred  by  the  passenger's  de- 
tention in  consequence  of  the  injury,  and  carry  him  to  his  destination 
free  of  charge  after  he  is  able  to  travel,  if  such  agreement  is  fully  exe- 
cuted, is  a  good  defense  under  the  general  issue  to  an  action  for  such  in* 
Jury. 
Payxbnt  and  Aoceftanob  of  Sum  of  Money  as  Satisfaction,  is  a  good 

bar  in  actions  for  general  and  unliquidated  damages. 
Motion  to  Stbikb  out  Answebs  to  Intebbooatobibs  in  Depositioni 
taken  under  a  commission,  on  the  ground  that  the  interrogatories  wars 
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not  filed  with  the  elerk  before  they  were  proponndedy  and  were  not 
served  upon  the  adyeree  party  or  his  counsel,  etc.,  comes  too  late,  after 
the  canse  has  been  partly  argaed  to  the  jury. 
Pbogbdktdo  will  hot  bb  Awaxdxd  on  BBVXBflAL  of  a  judgment  for  the 
plaintiff,  if  the  court  is  of  opinion  that  the  plaantiif  oao  not  reoofver  vpon 
theeTidenoe. 

Afpbal  from  Baltimore  county  court.  The  nature  of  the 
ease,  which  was  tried  under  the  general  issue,  is  stated  in  the 
ojnnion.  The  appeal  was  by  the  defendant,  the  plaintiff  having 
recoTered  judgment  below.  There  were  three  exceptions. 
The  first  is  stated  in  the  opinion.  The  second  exception  was  to 
the  granting  of  certain  instructions  prayed  by  the  plaintiff,  and 
to  the  refusal  of  certain  instructions  prayed  by  the  defendant. 
The  substance  of  the  first  instruction  asked  by  the  plaintiff  is 
stated  in  the  second  subdiyision  of  the  syllabus  to  this  case. 
The  second  instruction  was  to  the  effect  that  if  the  jury  should 
find  for  the  plaintiff  under  the  first  prayer,  then  the  plaintiff 
was  entitied  to  recorer,  although  they  should  find  that  the 
plaintiff  had  stated,  after  the  accident,  as  testified  by  some  of 
the  defendant's  witnesses,  that  he  thought  the  upsetting  of  the 
stage  was  accidental,  and  that  the  driver  was  not  to  blame,  and 
should  also  believe  that  he  further  stated  that  he  would  be  sat- 
isfied in  the  manner  and  upon  the  terms  stated  by  those  wit- 
nesses, and  that  the  expenses  of  medical  attendance,  and  other 
expenses  mentioned  by  the  witnesses,  were  settied  by  the  de- 
fendant, or  his  agents  (referring  to  certain  testimony  of  the  de- 
fendant's witnesses,  relating  to  an  alleged  agreement  of  satisfac- 
tion of  the  injury).  The  substance  of  the  plaintiffs  third 
instruction  is  embodied  in  the  fifth  subdivision  of  the  syllabus. 
The  first,  second,  and  third  of  the  defendant's  instructions  de- 
tailed certain  evidence  in  the  case  going  to  show  that  the  coach 
in  which  the  plaintiff  was  a  passenger,  at  the  time  of  the  injury, 
belonged  to  a  certain  partnership,  including  several  partners, 
of  whom  the  defendant  was  one,  and  not  to  the  defendant  indi* 
vidually ;  and  the  jury  were  instructed,  if  they  believed  this  evi- 
dence, there  was  a  variance  between  the  pleadings  and  proofs, 
as  the  defendant  alone  was  sued  for  the  injury,  and  was  alleged 
to  be  the  owner  of  the  coach,  and  that,  therefore,  the  plaintiff 
was  not  entitied  to  recover.  The  defendant's  fourth  instruction 
was  substantially  the  same  as  the  plaintiffs  first  instruction, 
with  a  qualification,  which  is  stated  in  the  opinion.  The  de- 
fendant's fifth  instruction  (and  the  sixth  was  substantially  the 
same),  was,  that  the  plaintiff  could  not  recover  if  the  jury  should 
find  from  the  evidence,  that  after  the  injury,  the  plaintiff  and 
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the  defendant's  agent  agxeed  that*  in  satistaotion  of  the  injuiy, 
the  defendant  shonld  and  wonld  pay  the  expenses  of  the  med- 
ical attendanoe»  lodging,  and  board,  and  other  expenses  incurred 
by  the  plaintiff's  detention,  in  consequence  of  his  injury,  and 
should  and  would  provide  the  plaintiff  with  free  conveyance  to 
his  destination,  either  by  the  defendant's  regular  line,  or  by 
private  conveyance,  as  soon  as  the  plaintiff  was  aUe  to  travel; 
and  if  the  jury  should  further  find  that  pursuant  to  the  agree- 
ment, the  defendant  did  pay  the  expenses  referred  to,  and  did 
provide  the  plaintiff  with  free  conveyance,  by  the  mode  of  trans- 
portation required  by  him.  The  third  exception  was  to  the  de- 
cision of  the  court  in  overruling  a  motion  filed  by  the  defend- 
ant, after  the  cause  was  submitted  tothe  jury,  and  partly  argued, 
to  strike  out  the  answers  of  certain  witnesses  to  certain  inter- 
rogatories propounded  to  them  by  the  plaintiff  upon  taking 
their  depositions  under  a  commission,  upon  the  ground  that  the 
interrogatories  were  not,  as  required  by  the  rules  of  the  court, 
filed  with  the  clerk  of  the  court  before  they  were  propounded, 
and  that  copies  thereof  were  not,  as  required  by  said  rules, 
served  on  the  defendant,  or  his  counsel,  and  that  the  defendant 
had  no  notice  thereof.  The  motion  was  overruled,  because  it 
was  too  late. 

WUUam  Schley  and  MsMahon,  for  the  appellant. 
MBrediih  and  Beverdy  Johnson,  for  the  appellee. 

By  Oourt,  Spingb,  J.  This  was  an  action  instituted  in  Balti- 
more county  court,  by  Ira  Frey,  for  the  recoveiy  of  damages 
against  Lucius  W.  Stockton,  the  owner  of  a  line  of  stage- 
coaches, for  carrying  passengers  from  Hagerstown  to  Wheeling. 
The  declaration  alleges,  that  Mr.  Frey  was  a  passenger  in  the 
stage-coach  on  the  fifth  day  of  October,  1839,  when,  by  the 
negligence,  carelessness,  unskillfulness,  and  default  of  the  de- 
fendant, his  agents  and  servants,  the  stage-coach  was  upset; 
by  reason  of  which,  the  plaintiff  had  his  skull-bone  fractured 
and  broken,  and  was  otherwise  greatly  cut,  braised,  and 
wounded,  insomuch  that  the  said  plaintiff  became  very  ill,  and 
his  life  was  endangered. 

The  first  question  presented  for  our  review  in  this  case,  arises 
on  the  first  exception.  At  the  trial,  the  plaintiff  offered  to 
prove  by  a  witness,  that  he,  the  plaintiff,  had  a  &mily,  consist- 
ing of  a  wife  and  several  small  children.  To  the  admissibility 
of  which  evidence,  the  defendant,  by  his  counsel,  objected;  but 
the  court  overruled  the  objection,  and  allowed  the  evidence  to 
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go  to  the  juiy,  and  the  defendant  excepted.  If ,  in  an  action  of 
this  character,  it  be  l^gal  to  offer  evidence  of  the  relations  of 
husband  and  wife,  and  father  and  child,  by  way  of  augmenting 
the  damages,  it  would  be  di£Scult  to  determine,  what  relations 
in  ciyil  and  social  life  might  not  be  offered  for  the  same  purpose. 
If  the  aigoment  be,  that  the  party  injured  is  thereby  rendered 
unable  to  discharge  the  obligations  which  he  owes  as  husband 
and  father,  why  may  not  the  same  argument  apply  to  the  rela- 
tion of  debtor  and  creditor,  guardian  and  ward,  and  many  oth- 
ers? In  all  of  these  relations,  there  is  both  a  legal  and  moral 
obligation,  and  to  sanction  such  a  distinction  in  this  case,  would 
be  tp  establish  an  uncertain  and  dangerous  doctrine.  Instead 
of  meting  out  to  the  plaintiff  the  measure  of  damage  which  he 
has  sustained  from  the  injury,  it  would  be  compensating  the 
wife  and  children  for  that  injury.  Ghreenleaf ,  in  his  work  on 
eridence,  at  page  220,  vol.  2,  states  it  to  be  law,  **  that  injuries 
to  the  person  or  reputation,  consist  in  the  pain  inflicted,  whether 
bodily  or  mental,  and  in  the  expenses  and  loss  of  property 
which  they  occasion.  The  jury  therefore,  in  the  estimation  of 
damages,  are  to  consider  not  only  the  direct  exx>enses  incurred 
by  the  plaintiff,  but  the  loss  of  his  time,  his  bodily  sufferings, 
and,  if  the  injury  was  willful,  his  mental  agony  also."  The  same 
anthor,  in  the  same  work,  at  page  210,  uses  this  expression: 
"  The  damage  to  be  recoyered,  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of.  This  rule  is 
laid  down  in  regard  to  special  damages,  but  applies  to  all  dam- 
age." We  therefore  think  the  court  erred  in  OTermling  the  de- 
fendants objection  to  this  evidence. 

In  the  further  trial  of  this  cause,  the  plaintiff  offered  three 
prayers,  and  the  defendant  six;  the  court  gave  the  instructionB 
asked  by  the  plaintiff's  three  prayers,  and  refused  all  of  the  de- 
fendant's; the  defendant  excepted,  and  the  judgment  of  the 
court  on  these  nine  prayers  forms  the  second  exception.  The 
plaintiffs  first  prayer  presented  the  law  of  the  case  correctly  to 
the  jury:  Ftdethe  cases  of  Curtis  and  Wifev,  Drinhwater,  22  Eng. 
Oom.  L.  79,  and  8?iarp  y.  Orey,  28  Id.  659.  This  prayer  raises 
no  question  upon  the  pleadings  in  the  cause,  but  asks  the  court 
to  instruct  the  jury,  that  the  hypothesis  of  the  prayer  is  the  law 
of  the  case,  if  supported  by  the  evidence.  With  a  view  to  con- 
form to  the  manifest  intent  of  the  act  of  1825,  o.  117,  this  court 
have  on  more  than  one  occasion  determined  that  neither  appel- 
knt  nor  appellee  can  here  be  permitted  to  urge  or  insist  upon 
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any  point  or  question,  -which  shall  not  affirmativelj  appear  to 
have  been  raised  and  decided  by  the  court  below. 

In  granting  or  refusing  any  prayer  asking  an  instruction  to 
the  jury,  that  if  they  believe  certain  facts,  tiie  plaintiff  is  or  is 
not  entitled  to  recover,  this  court  will  not  assume  that  the 
county  court  inspected  the  pleadings  in  the  cause,  and  adjudged 
their  sufficiency  to  sustain  tiie  prayer.  If  the  pariy  seeking  the 
court's  instruction  designed  to  obtain  the  judgment  of  the  court 
upon  the  pleadings  in  reference  to  his  prayer,  he  should  have 
framed  it  accordingly;  as  for  example,  that  the  plaintiff  is,  or  is 
not,  entitied  to  recover  under  the  pleadings  in  the  cause.  Then 
the  court  below  must  have  decided,  upon  the  sufficiency  of  the 
pleadings,  to  support  the  prayer,  and  their  decision  on  the 
question  would  have  formed  a  fit  subject  for  review,  on  an  ap- 
peal to  this  court.  But  where,  without  any  direct  reference  to 
the  pleadings;  a  prayer  is  made  for  an  instruction  to  the  jury, 
that  if  they  find  certain  facts,  the  plaintiff  is  entitied  to  recover; 
all  that  the  court  decides  since  the  passage  of  the  act  of  1825, 
in  granting  the  prayer,  is,  that  the  facts  enumerated  constitute 
a  good  cause  of  action,  whenever  it  is  competent  for  the  plaint- 
iff to  recover.  Upon  the  pleadings,  as  no  exceptions  are  taken 
to  them,  the  court  expresses  no  opinion,  and  grants  the  prayer, 
as  if  their  sufficiency  and  accordance  with  the  case  made  by  the 
prayer^  were  admitted  hy  the  parties.  To  give  a  contrary  con- 
atmction  to  this  act  of  assembly,  would  be  to  open  the  door  to 
many  of  the  evils  which  it  was  prominentiy  designed  to  shut 
out.  By  its  passage,  the  legislative  intent  was,  that  all  ob- 
jections to  pleadings  should  be  raised  and  determined  in  the 
oouniy  courts,  where,  by  amendments,  if  necessary,  such  objec- 
tions might  be  obviated,  and  in  accordance  with  these  views, 
was  decided  in  the  case  of  Leopard  v.  The  Ohes.  and  Ohio  Canal 
Co.,  1  Gill,  222,  where  this  court,  in  determining  a  question 
similar  to  that  now  before  us,  say:  *'  Whether  the  declaration 
states  fiicts  sufficient,  if  proved,  to  enable  the  appellant,  the 
plaintiff  below,  to  maintain  his  action,  or  whether  the  facta 
proved,  sustain  the  allegations  in  the  dedaiation,  are  questions 
which,  in  the  case  before  us,  under  the  act  of  1825,  c.  117,  we 
are  not  called  on  to  dedde." 

The  court  erred  in  giving  the  instmotion  adced  for  by  the 
plaintiffs  seoond  prayer.  Notwithstanding  this  prayer  did 
not  state  all  of  the  terms  of  the  accord;  yet  inasmuch  as  there 
was  evidence  in  the  cause  to  sustain  (if  believed  by  the  jury)*  all 
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the  temiB  of  the  agreement  or  aooord,  the  court,  by  instructing 
the  juiy  that  the  plaintiff  was  entitled  to  recoyer,  may  have  mis- 
led them.  There  was  no  error  in  the  instruction  giyen  under 
the  plaintiff's  third  prayer.  The  court  properly  refused  to  giye 
the  instruction,  asked  by  the  defendant's  first,  second,  and  third 
prayers.  There  was  no  yariance:  the  members  of  a  firm  are  in- 
diyidually  liable  in  actions  of  tort,  for  the  acts  of  thd  firm,  their 
agents  and  seryants,  and  for  such  acts  may  be  sued  indiyiduaUy : 
1  Chit.  PI.  74. 

The  defendant's  fourth  prayer  should  haye  been  granted  by 
the  court.  We  can  not  sanction  the  conclusion  of  the  plaintifl^s 
counsel,  that  this  prayer  is,  in  principle,  identical  with  the 
plaintiff's  first  prayer;  it  contains  a  yeiy  important  qualification, 
not  found  in  the  plaintiff's  first  prayer,  to  wit,  '*  That  if  the  jury 
«hall  find  from  all  the  eyidence  in  the  cause,  that  the  oyertuming 
of  the  coach  was  an  accident,  against  which  human  care  and 
foresight  could  not  guard;  and  was  not  the  result  of  negligence, 
in  any  degree,  then  the  plaintiff  is  not  entitled  to  recoyer  in  this 
case."  The  law  makes  proprietors  of  stage-coaches  responsible 
for  carelessness  and  negligence,  in  the  conyeyance  of  passengers, 
but  not  at  all  eyents;  as  in  the  case  of  common  carriers.  In  the 
case  of  Christie  y.  Origgs,  2  Camp.  81,  which  seems  to  be  a  lead- 
ing case  on  this  point.  Sir  James  Mansfield,  C.  J.,  says:  *'  There 
is  a  difference  between  a  contract  to  carry  goods,  and  a  contract 
to  cany  passengers.  For  the  goods,  the  carrier  was  answerable 
at  all  eyents;  but  he  did  not  warrant  the  safety  of  the  passengers. 
His  undertaking,  as  to  them,  went  no  further  than  this,  that,  as 
far  as  human  care  and  foresight  could  go,  he  would  proyide  for 
their  safe  conyeyance.  Therefore,  if  the  breaking  down  of  the 
coach  was  purely  accidental,  the  plaintiff  had  no  remedy  for  the 
misfortune  he  had  encountered."  This  doctrine  is  sanctioned 
in  the  case  of  Stokes  y.  SaUmstaU,  18  Pet.  181.  So,  also,  in  2 
Kent's  Com.  466.  '*  The  proprietors  of  a  stage-coach  do  not 
warrant  the  safety  of  passengers,  in  the  character  of  common 
carriers;  and  they  are  not  responsible  for  mere  accidents  to  the 
persons  of  the  passengers,  but  only  for  the  want  of  due  care." 

The  court  erred  in  refusing  the  defendant's  fifth  prayer.  The 
agreement  set  out  in  this  prayer,  contained  all  the  legal  requi- 
sites of  an  accord,  with  satisfaction.  It  was  in  full  satisfaction; 
it  was  certain;  and  it  was  executed.  *'  In  an  action  on  the  case, 
under  the  plea  of  not  guilty,  the  defendant  may  not  only  put 
the  plaintiff  upon  proof  of  the  whole  charge  contained  in  the 
declaration,  but  may  giye  in  eyidence  any  justification  or  excuse 
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of  it,  or  show  a  former  recoyery,  release,  or  satisfaction :"  1  Chit. 
PI.  432;  Bird  y.  BandaU,  8  Burr.  1853.  It  was  very  much 
pressed  in  the  argument  of  counsel,  upon  this  prayer,  that  this 
agreement  was  defectiye,  because  it  was  not  a  full  satisfaction 
for  the  damage  sustained;  and  many  cases  were  cited,  where  the 
agreement  contained  no  consideration  or  not  a  full  considera- 
tion, in  which  the  courts  had  held  such  agreements  Toid;  but 
these  are  cases  either  of  contract,  ascertained  damages,  ortainted 
by  fraud  or  unbdmess:  as  in  the  case  of  Thomas  y.  MsDamd,  14 
Johns.  185.  It  seems  at  this  day  to  be  setUed  law,  that  in 
actions  for  general  and  unliquidated  damages,  the  payment,  anc 
acceptance  of  a  sum  of  money,  as  a  satisfaction,  is  a  good  bai 
And  we  are  entirely  at  &ult  to  discoyer,  by  what  rule,  or  in 
what  mode,  in  such  actions,  the  sufficiency  or  insufficiency  of 
the  consideration,  is  to  be  determined,  if  we  reject  the  judgment 
of  the  party  aggrieyed.  Shall  the  court  assume  the  proyince  of 
the  jury,  and  ascertain  the  amount  of  damage  inflicted  on  the 
plaintiff,  to  obtain  a  measure  by  which  they  may  determine  the 
adequacy  of  the  consideration?  Or  is  it  to  be  presumed,  that 
any  tribunal  is  more  competent  to  determine  the  point,  than  the 
party  damnified?    We  think  not. 

We  think  the  court  erred  in  refusing  the  defendant's  sixth 
prayer  for  the  reasons  giyen  in  our  opinion  on  the  fifth.  The 
court,  in  refusing  to  strike  out  the  answers  of  Frey  and  French, 
to  the  interrogatories  stated  in  the  third  exception,  committed 
no  error.  The  motion  came  too  late,  and  we  concur  with  the 
county  court  in  the  reasons  assigned,  for  rejecting  the  defend* 
ant's  motion.  The  judgment  is  reyersed;  and  as  it  is  the  opin- 
ion of  this  court,  that  the  plaintiff  can  not  recoyer  upon  the 
eyidence  in  this  case,  no  procedendo  is  awarded. 

Judgment  reyersed. 

LiABiLiTT  ov  Passbhokb  Gabbibbs  vor  Nbouobkob  oocaiiimitng  injury  to 
pasBengen:  See  the  note  to  IngaUs  ▼.  BUUf  43  Am.  Deo.  365^  where  thb  sab- 
ject  IB  diflciMsed  in  its  varioos  phases.  In  State  v.  Baltimore  etc,  B,  B.  Co., 
24  Md.  102,  the  doctrine  of  the  principal  case  that  a  cairier  of  passengers  is 
bound  to  the  utmost  care  and  diligence  which  human  foresight  can  use,  is 
quoted  with  approyaL  This  is  the  general  rule,  as  will  be  seen  by  an  ex- 
amination of  the  note  to  IngaUs  ▼.  Bills,  above  referred  to.  That,  in  an  ac- 
tion by  a  passenger  against  a  carrier  for  a  personal  injury  through  the  latter's 
negligence,  proof  of  the  happening  of  the  accident  furnishes  prima  facie  eyi- 
dence of  negligence,  is  regarded  as  conclusively  settled  in  Maryland  by  the 
principal  case  and  others  approving  it:  BalUfnore  etc.  R.  B,  Co,  v.  WaHhing' 
Urn,  21  Md.  283;  Pittsburg  etc,  R.  R.  Co.  v.  Andrews,  39  Id.  853.  The  case 
is  approved  on  the  same  point  in  Doiugheriy  v.  Missouri  etc,  R,  R.  Co.,  9  Ma 
App.  481. 
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FlULTSBS  loit  ImiBucnnoKS  ov  Htpovhstioal  Statements  of  the  facte 
•ammed  to  be  proTed:  See  WkUtford  ▼.  BttrehmyeVy  39  Am.  Deo.  640;  Hen- 
demm  v.  W,  M,  A  F.  In$.  Co.^  43  Id.  170.  Where  inBtmctioiLB  are  ftaked  aa 
to  the  effect  of  oertain  facta  and  evidenoe  stated  in  the  prayer  withoat  refer- 
ence to  the  pleadings,  the  oonrt  is  preoladed  under  the  Maryland  act  of  1825 
from  oonaidering  the  state  of  the  pleadings,  hot  its  judgment  is  called  for 
only  aa  to  the  legal  jflBtct  of  the  facts  if  the  jury  shonld  find  them  to  be  aa 
stated  in  the  prayer,  and  in  the  appellate  oonrt  the  only  qnestion  is  as  to 
whether  the  law  is  properly  stated  as  applied  to  those  facts:  8taU  ▼.  iftl- 
^am,  9Gill,  102;  BaUHmoreetc  R.R.  Co.  v.  FTtfibiiuon, 30 Md. 229;  WoUHy. 
Ta^,  39  Id.  597;  BcMnore  BuUdmg  AnoekUion  v.  CfraiU,  41  Id.  509,  cit- 
ing the  principal  case.  If  the  party  praying  the  instmotion  desires  to  take 
adTantsge  of  any  defects  in  the  pleadings,  or  of  any  variance  between  the 
pleadings  and  proofis,  he  must  frame  his  prayer  with  reference  to  the  plead- 
ings in  the  manner  stated  in  the  forgoing  opinion:  Doney  y.  i)euAteZi,  1  Md. 
907;  BaMmort  etc  R.  R.  Co.  ▼.  WilBiuon,  30  Id.  229;  Straus  v.  T<mng,  30 
Id.  365.  See  generally  as  to  how  defects  in  pleadings  are  to  be  taken  ad- 
vantage of,  Marihi  ▼.  WM,  39  Am.  Dec  303,  and  note.  In  Brittaiin  y. 
Doyiedowm  Bank,  39  Id.  110,  it  Is  held  that  a  defect  in  the  declaration  is  not 
a  proper  subject  of  instructioin  to  the  jury.  See  as  to  how  a  Yariance  between 
the  pleadings  and  proofs  must  be  taken  advantage  of  in  Maryland,  Jone$  v. 
ffardeity,  32  Id.  180.    See  also  PhiUijm  v.  RwmeU,  43  Id.  109. 

iNsnuTonoH  bt  Which  Jubt  kat  be  Miblbd  hat  be  BarnsBn:  See  fTUto- 
ford  V.  Burekmyer,  39  Am.  Deo.  040,  and  note. 

LiABiLiTT  aw  Pabtnxbs  fob  Fbaud,  Dbgeit,  ob  Othbb  Tobt  ov  Copab!»- 
FEB  within  the  scope  of  the  general  partnership  authority:  See  Maiu{faehir^ 
€te  Bank  v.  Gore,  8  Am.  Deo.  83;  Blight's  Heirs  v.  ToUn,  18  Id.  219;  Nitbet 
Y.  PaiUm,  20  Id.  122;  Champion  v.  BosMek,  31  Id.  370;  Locke  v.  Steams,  35 
Id.  382.  The  principal  case  is  referred  to  with  approval  on  this  point  In  Ihh 
rwtft  V.  Roffsrs,  87  SL  511. 

Aocx>BD  Aim  SATiflVAonoK:  Seei7(arri«m  v.  OZose,  8  Am.  Dec  444;  Seyfmnmt 
Y.  JfMtem,  8  Id.  380;  Boffd  v.  HUeheoek,  11  Id.  247;  MeKean  v.  Seed,  12  Id. 
318;  Le  Page  v.  MeOrea,  19  Id.  409;  Russell  v.  LyOe,  22  Id.  537;  CMser  v. 
Kerskner,  23  Id.  500;  Shaw  v.  Clark,  27  Id.  578;  Reynolds  v.  Frennih,  30  Id. 
466;  BroMyn  Bank  v.  De  Orassw,  35  Id.  509;  Bvwtks  v.  WhUe,  37  Id.  95f  Ai^ 
font  v.  Boeon,  Id.  300;  Vroam  v.  Van  Home,  42  Id.  94»  and  notec 
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■qoAL  DiYmov  aw  Affbllate  Coubt  on  Point  Dioidbd  by  the  court  bslow 

affirms  the  decision. 
0IATUTB  Authobizino  Baiadiobe  Oitt  to  Rbquibe  Ownebs  of  Lots  to 

Wall  Them  in  where  they  are  bounded  on  a  wataroourse  within  the  oUgr 

limits,  is  unconstitutionaL 
MoKET  VoLUNTABiLT  Paid  WITH  FuLL  Knowlbdob  of  the  facts  and  cir- 

emnstanoes  under  which  it  is  demanded,  though  under  a  mistake  of  the 

payor's  legal  rights  and  obligations,  can  not  be  xecovered  back. 

PaTMXNT  IS  NOT  Ck>MFT7LB0BT  UNLESS  MaDB  TO  ReT.EAHE  PeBSOV  OA  PIKV- 

EBTT  from  an  actual  existing  duress,  imposed  by  the  payee 
Ax.  Dao.  VoXm  XLV— 10 
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PAmiMT  UKDEB  Mbkacb  OF  SuiT  OB  D18TBBS8  Wauukt  U  not  oompol* 
Mwy,  and  can  not  be  recorered  back.  Hence,  where,  nnder  an  nnoonati- 
tational  atatute,  a  city  paaeea  an  ordinance  providiog  that  lot  ownen 
■hall  improve  their  lota  in  a  particalar  way  upon  notice  from  the  proper 
anthority,  or  the  city  will  make  the  improvementa  and  iaaae  warranta  to 
ooUeot  the  expense  from  the  ownera,  as  paving  taxes  are  collected,  and 
the  plaintiff,  npon  receiving  notice  to  improve  his  lot  or  that  the  city  will 
do  80,  and  charge  the  expense  to  him  as  provided  by  the  ordinance,  ao- 
oordingly  makes  the  improvement,  and  snes  the  city  for  the  amoont  ex* 
pended,  as  an  invdnntaiy  payment,  he  can  not  recover. 

AnsAL  from  Baltimore  county  court.  The  opinion  snfBoienily 
■taioB  ihe  case. 

Pre99tman  and  Nelson,  for  the  appellants. 
David  Stewart,  for  the  appellees. 

By  Court,  Mabtin,  J.  It  appears  from  the  record  in  this  caae» 
that  the  legislature  of  Maryland,  by  the  first  section  of  an  act 
passed  on  the  twenty-third  of  Februazy,  1822,  provided:  **  That 
for  the  more  perfect  security  of  the  basin  and  harbor  of  the  city 
of  Baltimore,  the  corporation  thereof  shall  haye  power,  when- 
CTcr  it  may  deem  the  same  necessaiy,  to  compel  individuals, 
companies,  or  bodies  politic,  owning  property  binding  on  Jones 
Falls,  within  the  limits  of  the  city,  to  wall  up  such  property, 
so  far  as  the  said  property  may  bind  on  the  falls,  in  such  man- 
ner as  the  corporation  may  by  ordinance  direct." 

The  mayor  and  city  council  of  Baltimore,  in  pursuance  of  the 
power  granted  by  this  act,  by  an  ordinance  of  the  twenty-fifth 
of  July,  1837,  directed  the  city  commissioners  to  notify  the 
owners  of  property  binding  on  Jones  Falls,  to  have  the  same 
walled  as  specified  in  the  ordinance,  which  provides:  **  That  if 
any  person,  or  body  corporate,  shall  refuse  or  neglect  to  haye 
the  same  done  within  three  months  after  receiving  notice  from 
the  board  of  commissioners,  it  shall  then  be  lawful  for  the  said 
commissioners  to  contract,  in  the  usual  manner,  with  such  per- 
sons as  may  be  willing  to  contract  to  build  the  said  wall,  wher- 
ever it  has  not  been  built  by  the  proprietors  on  the  falls;  and  to 
make  out  their  warrants  for  the  collection  of  the  expenses 
thereof  from  the  owner  or  owners  of  the  said  property,  in  the 
usual  way,  and  to  deliver  such,  warrants  to  the  city  collector, 
who  shall  collect  the  proportions  of  the  same  from  the  several 
persons  chargeable  therewith,  in  the  same  manner  as  paving 
taxes  are  now  collected." 

On  the  fourteenth  of  May,  1888,  the  appellee  was  notified  to 
erect  a  stone  wall  on  the  line  of  Jones  Falls,  in  the  rear  of  his 
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^property,  agreeably  to  fhe  pxoTisionB  of  this  oxdinanoe.  And 
on  the  nineteenth  of  of  June,  1839,  a  notice  was  again  senred 
upon  him,  bj  which  he  was  reqnixed  to  erect  a  stone  wall  upon 
property,  and  to  haire  the  wall  commenced  on  or  before  the 
of  NoTember»  1889,  agreeably  to  the  proTisiona  of 
tiie  several  ordinances  of  the  mayor  and  city  counsel,  relating 
to  the  improvement  of  Jones  FaUs,  otherwise  the  city  commis- 
sioners would  have  the  same  done,  and  charged  to  his  account, 
as  directed  by  one  of  the  said  ordinances.  It  appears  from  the 
evidence  in  the  cause,  that  the  appellee,  in  compliance  with 
these  notices,  erected  upon  his  property,  binding  on  Jones 
lUls,  a  stone  wall,  as  required  by  the  ordinance  to  which  we 
have  referred;  and  at  the  May  term,  1844,  of  Baltimore  county 
court,  instituted  an  action  of  OMun^foii  against  the  appellants, 
for  the  purpose  of  recovering  from  them  the  money  thus  ex- 
pended. In  this  condition  of  the  case,  the  plaintiff  below  asked 
from  the  court  the  following  instructions:  1.  That  the  first  sec- 
tion of  the  act  passed  at  the  December  session  of  1821,  c.  252, 
conferred  no  authority  upon  the  defendants  to  compel  any 
person  owning  property  binding  on  Jones  Falls,  to  wall  up 
such  property,  so  for  as  the  said  property  may  bind  on  the  falls, 
because  said  section  proposes  to  carry  out  an  improvement  for 
the  general  benefit  of  the  city,  and  is  therefore  unconstitu- 
tional. And,  2.  That  if  the  jury  shall  find  from  the  evidence, 
that  the  plaintiff,  being  an  owner  of  property  binding  on  Jones 
Falls,  expended  any  money  in  walling  up  the  said  property,  in 
consequence  of  the  notices  given  in  evidence,  and  in  obedience  to 
the  ordinance  under  which  such  notices  were  given,  and  under 
the  compulsion  of  such  ordinance,  that  then  the  plaintiff  is  en- 
titled to  recover  from  the  defendants  the  amount  of  money  so 
expended  by  him. 

Upon  the  question  raised  by  the  plaintiff's  first  prayer,  that 
which  respects  the  validity  of  the  first  section  of  the  act  of  as- 
sembly of  1821,  c.  252,  this  court  is  equally  divided  in  opinion. 
The  opinion  of  the  county  court  pronouncing  this  statute  to  be 
unconstitutional  and  void,  stands  affirAied;  and  the  requisition 
imposed  upon  the  appellee,  to  construct  a  wall  on  his  property 
binding  on  the  falls,  by  the  ordinance  to  which  we  have  ad- 
verted, must  be  regarded  as  unauthorized  and  ill^fal.  This  pre- 
sents for  our  examination,  the  proposition  embodied  in  the 
plaintiff's  second  prayer:  That  assuming  that  the  expenditure  in 
question  was  made  by  the  plaintiff  in  consequence  of  the  notices 
exhibited  in  evidence,  and  in  obedience  to  the  ordinance  under 
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which  such  notices  were  given — an  ordinance  passed  in  the  ex- 
ercise of  a  power  not  lawfully  delegated  to  the  defendants;  that 
an  expenditure  made  under  such  circumstances,  is  to  be  consid- 
ered as  compulsoiy  in  its  character,  and  entitled  the  appellee  to 
redaim  from  the  appellants  the  money  expended  for  their  use 
and  benefit. 

It  is  now  established,  by  an  unbroken  series  of  adjudications 
in  the  English  and  American  courts,  that  where  money  is  vol- 
untarily and  .fairly  paid,  with  a  full  knowledge  of  the  facts  and 
oireumstanoes  under  which  it  is  demanded,  it  can  not  be  recov- 
ered back  in  a  court  of  law,  upon  the  ground  that  the  payment 
was  made  under  a  misapprehension  of  the  legal  rights  and  ob- 
ligations of  the  party.  In  the  case  of  Brisbane  v.  Dacres^  6 
Taunt.  161,  Qibbs,  J.,  when  eramining  this  subject,  says:  **  We 
must  take  this  payment  to  have  been  made  under  a  demand  of 
light,  and  I  think  that  where  a  man  demands  money  of  another, 
as  a  matter  of  right,  and  that  other,  with  a  full  knowledge  of 
the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum, 
he  can  never  recover  back  the  sum  he  has  so  voluntarily  paid. 
It  may  be,  that  upon  a  further  view  he  may  form  a  different 
opinion  of  the  law,  and  it  may  be,  his  subsequent  opinion  may 
be  the  correct  one.  If  we  were  to  hold  otherwise,  many  incon- 
veniences may  arise;  there  are  many  doubtful  questions  of  law: 
when  they  arise,  the  party  has  an  option,  either  to  litigate  the 
question,  or  to  submit  to  the  demand,  and  pay  the  money.  I 
think,  that  by  submitting  to  the  demand,  he  that  pays  the 
money,  gives  it  to  the  person  to  whom  he  pays  it,  and  makes  it 
his,  and  doses  the  transaction  between  them/' 

The  opinion  and  reasoning  of  Gibbs,  J.,  in  this  oase,  is 
dted,  with  approbation,  in  EUioU  v.  Swarlwofui^  10  Pet.  154,  as 
containing  a  correct  exposition  of  the  law  on  this  question;  and 
the  supreme  court  held:  "  That  in  oase  of  a  voluntaiy  payment, 
by  mere  mistake  of  law,  no  action  will  lie  to  recover  back  the 
money.  The  construction  of  law  is  open  to  both  parties,  and 
each  is  presumed  to  know  it."  The  same  doctrine  is  announced 
in  Glaarhe  v.  Dutcher,  9  Cow.  674,  and  MawaU  v.  WrigJU,  1  Wend. 
865  [19  Am.  Dec.  608],  and  is  too  firmly  settled  to  be  questioned 
or  disputed.  As  it  is  evident  that  the  expenditure  was  made  in 
this  case  by  the  plaintiff,  with  a  full  knowledge  of  all  the  facts 
accompanying  the  transaction,  and  in  obedience  to  a  demand, 
fairly,  altiiough  illegally  made,  by  the  defendants;  the  mere 
drcumstance  that  he  was,  at  Vtxe  time,  ignorant  of  his  legal 
rights,  does  not  authorise  a  redamation  of  the  money  expended; 
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and  the  cotmael  for  the  plaintiff  has  placed  his  right  to  recoTer 
on  the  ground  that  from  the  circumstances  of  the  case  the  jury 
were  warranted  in  finding  that  he  had  expended  the  money,  not 
Toluntarily,  but  under  the  compulsion  of  the  defendants,  in 
their  exercise  of  an  unauthorized  power. 

It  is  not  pretended,  that  the  defendants  are  justly  chargeable 
with  having  procured  this  expenditure,  through  the  instru* 
mentaliiy  of  fraud  or  imposition.  Or  that  the  defendants  took 
an  undue  advantage  of  the  situation  of  the  plaintiff,  for  the 
purpose  of  extorting  from  him  the  performance  of  this  work. 
As  in  Pigofa  Case,  cited  by  Lord  Eenyon,  in  Oarhorighi  t.  Bow- 
ley,  2  Eq>.  728,  where  an  action  was  brought  to  reoorer  back 
money  paid  to  a  steward  of  a  manor,  for  producing  at  a  trial 
some  deeds  and  court  rolls,  and  for  which  he  had  charged  ex- 
traTagantly.  And  the  objection  being  taken,  that  the  money 
had  been  Toluntarily  paid,  it  was  held,  that  the  money  being 
paid  through  necessity,  and  the  urgency  of  the  case,  was  recoy- 
eiable. 

But  the  right  to  Tnaintaiu  this  action,  so  fiur  as  this  branch  of 
{he  case  is  concerned,  tiums  on  the  question,  whether,  assuming 
the  facts  asserted  in  the  prayer  to  be  true,  the  circumstances 
under  which  the  expenditure  was  made,  impressed  upon  it  the 
eharacter  of  a  compulsory  payment  of  money,  as  that  term  is 
legally  understood  and  applied.  Upon  this  branch  of  the  law, 
numerous  cases  are  to  be  found,  but  it  is  proposed  to  refer  only 
to  a  few  of  these,  of  unquestionable  authority,  and  which  are 
most  analogous  to  the  one  under  consideration.  In  Krvibba  t. 
HaU,  1  Esp.  84,  a  case  frequently  recognized,  and  in  1840,  by 
Lord  Denman,  in  Sheaie  t.  Beale,  11  Ad.  &  El.  988,  an  action 
of  a88ump8U  was  instituted  for  the  use  and  occupation  of  cer- 
tain rooms  in  the  city  chambers.  One  article  of  set-off,  which 
the  defendant  proposed  to  give  in  evidence,  was  as  follows: 
''  The  defendant  being  indebted  to  plaintiff,  for  other  cham- 
bers, which  he  then  occupied,  the  plaintiff  demanded  pay- 
ment, at  the  rent  of  twenty-fiye  guineas  per  year.  The  defend- 
ant insisted  that  he  had  ti^n  them  at  twenty  guineas  per  year, 
only,  and  offered  to  pay  at  that  rate.  The  plaintiff  refused  to 
take  it,  and  threatened  to  distrain  if  not  paid  at  the  rate  of 
twenty-fiye  guineas;  and  the  defendant,  in  order  to  avoid  the 
distress,  paid  at  that  rate;  and  having  proved  that  the  chambers 
were  really  let  at  twenty  guineas,  proposed  to  set  off  the  over- 
plus, as  paid  by  compulsion.  But  Lord  Eenyon  held,  that  this 
could  not  be  deemed  a  payment  by  ^compulsion,  as  the  defend- 
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ant  might  have,  by  a  replevin,  defended  himself  against  the 
distress;  and  that  after  a  voluntary  payment,  so  made,  he  should 
not  be  allowed  to  dispute  its  legality." 

In  the  case  of  Fulham  v.  Down^  6  Esp.  26,  note.  Lord  Ken- 
yon,  when  considering  this  subject,  announced:  ''That  where 
a  voluntary  payment  was  made  of  an  illegal  demand,  without 
an  immediate  and  urgent  necessiiy,  or  to  redeem  your  person  or 
your  goods,  it  is  not  the  subject  of  an  action  for  money  had  and 
received.  The  law,  if  so  held,  would  subject  all  accounts  and 
settlements  between  parties  to  revision."  The  opinion  appears 
to  be  qualified  by  the  remark:  "  the  party  knowing  the  demand 
to  be  illegal."  But  the  character  of  the  payment  never  depends, 
as  we  have  seen,  on  the  knowledge  of  the  party,  and  if  volun- 
tary, it  is  binding,  although  made  under  the  impression,  that 
the  demand  was  l^fal.  The  same  position  is  maintained  in 
Shaw  V.  Woodcock,  7  Bam.  k  Cress.  73,  where  it  was  adjudged: 
That  a  payment,  made  in  order  to  obtain  possession  of  goods  or 
property  to  which  a  party  is  entitled,  and  of  which  he  can  not 
otherwise  obtain  possession  at  the  time,  is  a  compulsory,  and 
not  a  voluntary  payment,  and  may  be  recovered  back.  And 
Bayley,  J.,  in  discriminating  between  a  voluntary  and  compul- 
sory payment,  says:  "  If  a  party  has  in  his  possession,  goods 
or  property  belonging  to  another,  and  refuses  to  deliver  such 
property  to  that  other,  unless  the  latter  pays  him  a  sum  of 
money,  which  he  has  no  right  to  receive,  and  the  latter,  in  order 
to  obtain  possession  of  his  property,  pays  that  sum,  the  money 
BO  paid  is  a  payment  by  compulsion,  and  may  be  recovered 
back." 

In  Ashmole  v.  Wainicright,  2  Ad.  &  El.  (N.  S.)  837,  the  monqr 
was  paid  for  the  purpose  of  delivering  the  goods  of  the  plaintiff 
from  the  possession  of  the  defendants,  who  detained  them  as 
common  carriers.  The  action  to  recover  back  the  money  paid 
for  their  deliverance,  was  sustained;  Coleridge,  J.,  saying, 
"  that  he  never  doubted,  that  an  action  for  money  had  and  re- 
ceived, might  be  maintained  on  a  wrongful  detainer  of  goods." 
Irving  v.  Wilson,  4  T.  B.  486,  was  a  case  in  which  the  property 
of  the  plaintiff  was  actually  seized  by  a  revenue  officer,  as  for- 
feited, when  in  fact  it  was  not  liable  to  seizure,  and  money  re- 
ceived from  the  owner  to  release  it.  It  was  a  clear  case  of  ex- 
tortion and  duress;  and  the  payment  made  to  obtain  the  goods 
could  not  be  considered  as  voluntary.  Ashurst,  J.,  says:  "It 
was  not  a  voluntary  payment;  for  when  the  defendants  had 
stopped  the  goods,  the  plaintiff  was  in  their  power."    In  OUn^ 
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km  T.  Strong,  9  Johns.  870,  the  yessel  of  the  plaintiff  was  seized 
as  having  violated  the  non-intercotuse  law,  but  was  subsequently 
withdrawn,  as  the  vessel  was  found  to  be  innocent.  But  the. 
maTwhal  refused  to  redeliver  the  vessel,  unless  the  costs  werei 
paid.  The  costs  were  paid  hj  the  plaintiff,  as  the  only  meansi 
of  obtaining  a  restoration  of  his  property.  The  court  consid- 
ered the  property  in  duress;  and  held  that  the  payzDent  of  thei 
oosts  was  not  voluntaiy,  as  they  were  exacted  by  the  officer  as  a' 
condition  of  the  redelivery  of  the  vessel. 

In  the  case  of  Chase  v.  Durincd,  7  Greenl.  184  [20  Am.  Deo. 
352],  the  money  sought  to  be  recovered  back  by  the  plaintiff,, 
had  been  paid  to  liberate  a  raft  of  lumber,  detamed  by  the  de*. 
fendant,  in  order  to  exact  an  illegal  toll;  and  it  was  determined, 
that  money  paid  under  such  circumstances,  was  a  payment  un- 
der duress,  and  necessity,  and  therefore  by  compulsion.  The 
court,  alluding  to  the  maxim,  ''volenti,  rum  fit  injuria**  say:< 
*'  But  this  rule  applies  where  the  party  has  a  freedom  in  the  ex- 
ercise of  his  will;  and  is  under  no  such  duress  or  necessity,  as 
may  give  his  payments  the  character  of  having  been  made  upon 
compulsion.''  And  again:  "If  money  is  voluntarily  paid  to 
close  a  transaction,  without  duress,  either  of  the  person  or 
goods,  the  l^fal  maxim,  *volerdi,  nonfti  injuria,'  may  be  allowed 
to  operate.  But  it  would  be  a  perversion  of  the  maxim,  to  ap- 
ply it  for  the  benefit  of  a  party,  who  had  added  extortion,  to  un- 
justifiable force  and  violence."  In  the  case  of  the  Boston  and 
Sandtoich  Glass  Go.  v.  The  Oity  of  Boston,  4  Mete.  181,  the  tax  was 
levied  on  the  personal  property  of  the  plaintiffs,  by  the  collec- 
tor, for  the  collection  of  taxes,  alleged  to  be  due  from  him. 
With  this  levy  placed  upon  their  property,  the  plaintiffs  paid 
the  taxes,  under  a  protest,  that  they  were  ill^fal,  and  were  paid 
under  duress  and  not  voluntarily.  The  taxes  were  assessed 
without  authority,  and  plaintiffs  recovered  the  amount  in  an  ac- 
tion of  fissumpsii. 

In  this  case  the  tax  was  actually  levied  on  the  property,  and 
if  the  assessment  had  remained  unpaid,  a  sale  would  have  fol- 
lowed. The  court  in  stating  the  ground  on  which  a  payment 
of  this  description  is  regarded  as  compulsory,  refer  to  Preston 
V.  City  of  Boston,  12  Pick.  7,  and  say:  '*  It  arises  from  the  power 
and  authority  placed  in  the  hands  of  a  collector  of  taxes,  to 
levy  directly  upon  the  property  or  person  of  every  individual, 
whose  name  is  borne  on  the  tax-list,  in  default  of  payment  of 
the  taxes.  To  use  the  language  of  the  court,  in  the  case  just 
referred  to,  such  warrant  is  in  the  nature  of  an  execution  run- 
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ning  against  the  property  and  person  of  the  parly,  upon  which 
he  has  no  day  in  court,  no  opportunity  to  plead  and  offer  proof, 
and  haye  a  judicial  decision  of  the  question  of  his  liability." 
The  court  refer  to  the  cases  of  Shaw  v.  Woodcock,  7  Bam.  & 
Oress.  73;  AsUey  v.  Beynolda,  2  Stra.  916;  and  Chase  t.  Dwinal, 
7  Greenl.  134  [20  Am.  Dec.  352],  and  it  is  evident  from  the 
whole  tenor  of  the  opinion,  that  they  considered  a  payment 
compulsoiy,  only  when  it  was  made  for  the  purpose  of  liberat- 
ing the  person  or  properly,  from  the  duress  of  a  party  who  has 
control  of  it. 

We  consider,  therefore,  the  doctrine  as  established,  that  a 
payment  is  not  to  be  regarded  as  compulsory,  unless  made  to 
emancipate  the  person  or  property,  from  an  actual  and  ATinHng 
duress,  imposed  upon  it  by  the  parly,  to  whom  the  money  is 
paid.  And  that  a  payment  made  under  the  apprehension,  or 
eyen  menace  of  an  impending  distress  warrant,  would  not  ren* 
der  it  a  payment  by  compulsion:  Knibbs  v.  HaU,  1  Esp.  84; 
CohoeU  T.  Peden,  3  Watts,  328.  Testing  the  case  before  us  by 
this  principle,  it  is  manifest,  that  the  expenditure  made  by  the 
plaintiff  has  none  of  the  characteristics  of  a  payment  by  com* 
pulsion.  It  is  the  clear  case  of  an  act  performed  by  the  plaint- 
iff, in  obedience  to  the  demand  of  the  defendants,  conscien- 
tiously and  honestly  preferred;  which  the  plaintiff  regarded  at 
the  time  as  lawful  and  just,  but  in  which,  it  appears  from  sub- 
sequent eyents,  that  he  was  mistaken.  It  is  the  plain  case,  of 
an  expenditure  yoluntarily  and  freely  made  by  the  appellee,  in 
the  belief  that  he  was  performing  his  duty,  but  under  a  misap- 
prehension of  his  legal  responsibility. 

It  can  not  be  pretended,  that  any  duress  or  force  was  applied 
to  the  properly  or  person  of  the  plaintiff,  as  a  means  of  coercing 
the  execution  of  this  work,  or  that  the  money  was  expended  to 
extricate  his  estate  from  the  pressure  of  some  process  that  could 
not  be  resisted.  The  appellee  was  warned  by  the  notice  of  the 
nineteenth  of  June,  1839,  that  if  the  wall  was  not  commenced 
within  three  months,  the  city  commissioners  would  haye  it  done, 
and  charged  to  his  account,  as  directed  by  one  of  the  ordinances. 
That  is,  that  the  appellants  would  direct  the  wall  to  be  con* 
structed  by  others,  and  collect  such  expenses  as  might  be  in* 
curred  by  suit,  or  distress,  in  the  manner  in  which  paying  taxes 
are  collected.  But  this  is  no  duress  or  coercion;  and  all  that 
can  be  urged  in  vindication  of  the  position  assumed  by  the  ap- 
pellee is,  that  the  expenditure  was  made  by  him,  under  the 
apprehension,  that  if  the  wall  was  not  erected,  the  improvement 
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would  be  executed  by  the  appellants,  and  the  cost  charged  to 
his  account,  and  recoTered  by  suit,  or  warrant.  A  payment 
made  under  said  circumstances,  is,  in  law,  not  regarded  as  com- 
pulsory in  its  character.  If  a  distress  warrant  had  been.Iaid  by 
the  collector  of  the  appellants,  on  the  property  of  the  appellee, 
and  he  had  made  the  expenditure  for  the  purpose  of  liberating 
his  property  from  the  predicament  in  which  it  was  thus  placed, 
the  aspect  of  the  question  would  have  been  changed,  and  such 
a  payment  might  be  treated,  as  by  compulsion.  But  there  is  no 
Buch  feature  in  this  case,  and  the  court  erred,  we  think,  in 
granting  the  plaintiff's  second  prayer.  It  follows  from  the 
views  thus  expressed,  that  this  court  is  divided  in  opinion,  on 
the  question  raised  by  the  defendant's  first  prayer:  and  that  we 
think  the  court  below  erred  in  rejecting  their  second  prayer. 

The  judgment  of  the  county  court  is  therefore  reversed  with* 
imt  tk  procedendo 

Judgment  revemed. 

GoifFVUM»T  PaTMXHT,  WhAT  OONBTITUim,  80  iJi  TO  BlTABLE  TBS  PATOI 

to  Baoovxa  thb  Monet  Paid. — ^It  is  a  g«nenl  principle  of  the  oommon  law 
tfaftfc  mon^  volnntuily  paid  on  an  unjust  or  illegal  demand  with  fnU  knowl- 
edge or  means  of  knowledge  of  the  facts,  and  without  any  frand,  dnress,  or 
eztortian,  can  not  afterwards  be  recovered  by  the  payor:  Ckwley  on  Taxation, 
607;  2  Kanfs  Com.  491;  8tevm»v.  Head^  81  Am.  Dea  617;  Woodbum  v. 
Siomt^  28  Ind.  77;  PoUmae  Goal  Co.  v.  Ovmherttmd  eU.  S,  B.  Co.,  88  Md. 
226;  JWom  v.  liown,  6  Esp.  26^  n.;  Marrioi  y.  ncmpUm^  2  Smith's  L.  0.» 
7th  Am.  ed.9  401,  note.  Bat  it  is  well  settled  that  if  snch  payment  is  made 
involnntarilyy  nndsr  dnress  or  nnlawfol  compnlsion  of  the  party  receiving  the 
payment,  an  action  will  lie  to  recover  the  same:  1  Pars.  Oon.  806;  Oodey  on 
Tsxation,  667;  Marrht  v.  HcunipUmy  2  Smith's  L.  0.,  7th  Anu  ed.,  402,  note; 
MmotM  V.  WrigM^  19  Am.  Dec  608;  Ohaae  ▼.  Dwk¥d^  20  Id.  862.  This 
doctrine  is  veiy  frequently  applied^  and  in  a  great  variety  of  cases.  There 
are,  however,  certain  genend  principles  which,  m  all  cases,  are  recognised  as 
having  a  controlling  inflnence  in  determining  whether  or  not  a  payment  is  to 
be  deemed  so  far  compnlsory  that  the  party  making  it  may  recover  the  mooej 
paid.  These  principles  will  now  be  discussed  before  proceeding  to  an  ex* 
amination  of  the  special  applications  of  the  doctrine. 

GoMFUxaoH  MVST  Bx  lucBOAL,  Unjvst,  ob  Offbxssivx.— It  is  dear  that 
the  mere  fact  thata  party  paying  money  has  paid  it  nnwilliogly  and  has  been 
compelled  to  pay  it,  upon  an  nnjnst  demand,  is  not  soffident  to  enable  him 
to  recover  it.  If,  as  will  hereafter  be  more  particularly  shown,  the  payment 
ia  made  under  the  stress  of  lawful  process  lawfully  used,  the  party  can  obtain 
no  relief  except  by  the  reversal  of  the  proceedings  under  which  the  process 
was  issued.  Lawful  compukion  is  no  duress.  Hence,  to  enable  the  party 
making  the  payment  to  recover  it,  "  such  payment  must  not  have  been  simply 
an  unwilb'ng  payment,  but  a  compulsory  one,  and  the  compulsion  must  have 
been  iUegal,  unjust,  or  opi^easive:"  Dkkerman  v.  Lcrd^  21  Iowa»  888k  pt^ 
DiUon^  J. 

It  must  Exm  at-thx  Timx  ov  thx  Paymxnt. — ^The  rule  allowing  a  party 
to  recover  money  which  he  has  once  paid,  on  the  ground  that  it  was  paid  un 
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der  oompQlsion,  !•  intended  only  for  the  relief  of  those  who  are  entrapped  bj 
•ndden  presBore  into  making  each  paymenta,  and  who  have  no  other  means  of 
escaping  an  existing  or  imminent  infringement  oif  their  rights  of  person  or  prop- 
erty. Where  »  party  has  time  and  opportunity  to  relieve  himself  from  his  pre- 
dicament wiihont  making  saoh  a  payment,  by  aresort  toordinary  legal  methods, 
bat  nevertheless  pays  the  money,  the  payment  will  be  deemed  volnntaiyaad  he 
ean  not  reoover  it.  This  is  clearly  shown  in  all  the  cases  on  this  snbject.  Upon 
the  same  principle,  if  »  party  nnder  dnress  obtains  relief  by  a  promise  of  f  ntare 
payment,  and  xnakes  the  payment  after  the  duress  is  removed,  and  when  lie  has 
had  opportunity  to  escape  it  by  legal  methods,  he  can  not  afterwards  reoover  it: 
FeOaws  v.  School  District,  39  Me.  659;  Owmkighaim  v.  Boston,  16  Gray,  468; 
SekidiK  V.  Culbertson^  46  Wis.  313;  &  O.,  8  Kep.  286.  In  the  case  last  cited 
the  plaintiff,  nnder  the  compnlsion  of  a  threat  to  imprison  his  son  on  »  false 
criminal  charge,  made  a  note  to  the  defendant  which  he  afterwards  paid,  and 
it  was  held  that  in  order  to  recover  sacb  payment  he  most  show  that  the 
original  compnlsion  oontinned  opt^rative  at  the  time  of  the  payment.  See  also 
the  same  case,  49  Wis.  122.  So  where  a  party  arrested  for  non-payment  of  a 
tax  procures  his  release  by  promising  payment,  and  makes  payment  after  his 
release,  he  can  not  recover  it,  because  his  release  is  an  escape,  and  he  could 
not  be  reanested:  FeUows  v.  School  District,  39  Me.  559.  But  where  the 
plaintiff,  being  arrested  on  a  &lse  charge  by  the  defendant,  in  order  to  obtain 
his  release  was  compelled  to  procure  certain  friends  of  his  named  Musser  to 
make  their  notes  to  the  defendant  for  a  large  sum,  he  securing  them  by  mak- 
ing his  own  note  and  a  mortgai^e  to  them,  and  the  Mussers,  after  his  release, 
paid  the  notes,  it  was  held  that  the  plaintiff  could  reoover  the  amount  from  the 
defendant  as  an  involuntary  payment,  because  the  compulsion  was  operative 
at  the  time  he  procured  the  notes  to  be  given,  which  was  all  the  act  he  had 
done,  and  he  was  not  required  to  interfere  by  injunction  to  prevent  the  pay- 
ment of  the  notes:  Heekrnan  v.  Stoartz,  50  Wis.  267.  Says  Orton,  J.,  ia  that 
case,  speaking  for'  the  court:  '*  It  is  immaterial  that  the  Mussers  paid  the 
money  they  had  assumed  to  pay,  after  the  duress  had  ceased.  The  transac- 
tion was  finished  and  complete,  so  far  as  the  plaintiff  was  concerned,  when  the 
defendant  took  the  Musser  notes  in  full  payment  of  the  sum  so  demanded, 
while  the  plaintiff  was  under  duress,  and  in  consideration  of  his  discharge  from 
such  arrest  and  imprisonment.  The  plaintiff  did  no  act,  and  by  the  arrange- 
ment was  required  to  do  none,  afterwards,  in  respect  to  such  payment,  by 
which  he  can  properly  be  said  to  have  paid  or  caused  the  payment  of  the 
money  at  any  other  time.  The  plaintiff  may  have  been  negligent  to  his  own 
cost  and  expense  in  not  enjoining  the  payment  of  the  money  by  the  Mussers 
to  the  defendant,  and  in  not  seeking  to  rescind  the  whole  contract;  but  the 
defendant  can  not  take  advantage  of  such  laches." 

It  irnsT  Progkkd  Directly  or  Indirkctlt  vrom  thb  Partt  RacEnmio 
Payment. — ^The  action  for  money  had  and  received,  which  is  the  form  in 
wliich  a  party  must  sue  to  recover  back  a  payment  which  he  has  made  by 
compulsion,  is  an  "equitable  action:"  ifoses  v.  Meu:farkm/e,  2  Burr.  1009;  and 
it  proceeds  on  equitable  principles.  It  does  not  lie  therefore,  unless  the  pay- 
ment was  made  nnder  circumstances  rendering  it  inequitable  and  unjust  to 
retain  the  money  paid.  Hence,  there  must  be  some  culpability  on  the 
part  of  the  defendant  to  enable  the  plaintiff  to  recover  back  money  paid 
on  the  ground  that  the  payment  was  involuntaiy.  If  the  party  receiving  the 
payment  acts  in  the  supposed  exercise  of  a  legal  right,  using  no  coercion  or 
unlawful  measures  to  compel  payment,  but  the  other  party  pays  the  money 
under  the  compulsion  of  a  third  person,  for  whose  acts  the  payee  is  in  no  way 
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reBpondble,  the  aotion  will  not  lie:  Brumagim  y.  TiUinghctHt,  18  GaL  205. 
ThoB,  where  a  reoorder  of  deeda  refuted  to  record  a  certain  deed  for  the  pkdnt- 
IS,  withont  an  indorsement  by  the  aaditor,  to  the  effect  that  the  taxes  were 
paid,  and  the  auditor  refused  to  make  any  indorsement,  except  to  the  effect 
that  certain  taxes  were  onpald,  and  the  plaintiff  thereupon  applied  to  the 
defendant,  the  treasurer,  for  a  receipt  or  redemption  certificate,  which  the 
latter  refused  to  famish,  except  upon  the  payment  of  the  tax,  and  the  plaint- 
iff accordingly  paid  it  under  protest,  and  then  brought  suit  to  recover  the 
money,  on  the  ground  that  the  payment  was  involuntary,  and  that  he  was 
oompelled  to  pay  it  by  the  register's  refusal  to  record  the  deed,  it  was  held 
that  the  action  would  not  lie,  because  the  treasurer  was  not  responsible  for 
the  register's  refusal,  they  being  entirely  independent  of  each  other,  although 
they  were  servants  of  a  common  master:  8mUh  v.  Sekroedert  15  Minn.  35. 
And  whersb  under  an  unconstitutional  state  law,  bills  of  lading  were  required 
to  be  stamped  with  certain  stamps,  to  be  purchased  of  the  city  treasurer,  and 
a  common  carrier  refused  to  carry  certain  goods  for  the  plaintiff  unless  proper 
stamps  were  placed  on  the  bills  of  lading,  and  the  plaintiff  thereupon  pur- 
chased the  stamps  under  protest  from  the  defendant,  who  was  dty  treasurer, 
the  court  held,  in  an  action  brought  by  the  plaintiff  to  recover  the  money 
paid  for  the  stamps,  on  the  ground  that  the  payment  was  under  compulsion* 
that,  admitting  this  to  be  a  case  of  duress,  the  defendant  was  not  liable,  be- 
eause  the  compulsion  did  not  proceed  from  him,  but  from  the  common  carriers 
Brumagim  v.  TiUinghtui,  18  OaL  265. 

So  where  by  an  unoonstitational  statute  a  head-tax  was  levied  on  alien  pas- 
sengers coming  into  the  state,  to  be  paid  by  the  carriers,  and  the  collection 
thereof  was  committed  to  a  board  of  health,  and  the  tax  was  paid  by  the 
plaintiffii,  under  protest*  and  an  action  brought  against  the  board  of  health 
to  recover  the  payment  as  having  been  made  under  compulsion,  because  with- 
out it  the  health  officer  would  not  give  a  certificate  to  the  ship,  and  without  the 
certificate  the  vessel  would  not  be  permitted  to  land,  it  was  decided  that  the 
action  could  not  be  maintained,  because  the  compulsion  did  not  proceed  from 
the  defendants,  but  from  the  custom-house  officers  in  refusing  to  permit  the 
vessel  to  land:  Taylor  v.  Board  of  Health,  31  Pa.  St.  73.  But  a  head-tax  upon 
alien  passengers,  paid  under  a  similar  statute  and  under  somewhat  similar 
eireumstances,  was  held  recoverable  in  Cunninghaim  v.  Mtmroe,  15  Gray,  471» 
although  there  also  the  alleged  compulsion  proceeded  in  part  at  least  from  tha 
custom-house  officers,  but  this  point  was  not  particularly  adverted  to;  and  be- 
sides, there  was  in  that  case  a  show  of  foroe  at  the  time  of  the  collection,  ao» 
companied  by  threats  of  not  permitting  the  passengers  to  land  without  pay- 
ment. If  the  party  receiving  the  money  knows  that  he  has  no  right  to  it, 
and  that  it  is  paid  under  duress,  he  may  be  compelled  to  refund,  although  the 
duress  does  not  proceed  from  him.  Thus,  where  the  plaintiff  was  compelled 
by  the  United  States  military  authorities,  while  he  was  a  prisoner  in  their 
hands,  to  execute  certain  notes  for  horses  impressed  into  the  confederate  serv- 
ice, when  he  had  nothing  to  do  with  the  impressment,  and  was  afterwards, 
by  military  duress,  compelled  to  pay  the  notes  to  an  assignee  thereof,  and 
then  brought  his  action  against  the  assignor  and  the  assignee,  to  recover  the 
money  so  paid,  as  having  been  paid  by  compulnon,  the  action  was  sustained, 
although  tiie  defendants  had  no  agency  in  the  coercion,  because  they  knew 
that  the  notes  were  without  consideration:  Voters  v.  Stout,  4  Bush,  572. 

It  Muarr  Consist  ov  Actual  or  Thbbatsnxd  Exbboise  of  Powbr  ovaa 
PkBflOH  OB  Pbopbbty. — It  is  a  general  rule  that  in  order  to  enable  a  party 
to  recover  back  a  payment  which  he  has  made  upon  an  unjust  or  unlawful 
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demancl,  on  the  ground  that  he  made  it  by  compalsion,  he  miut  show  that 
the  comimluon  consisted  of  an  actual  or  threatened  restraint  of  his  jwrson, 
or  interference  with  his  property,  and  that  he  could  escape  from,  or  prevent 
the  injury,  only  by  payment  of  the  money:  2  Dill.  Mun.  Corp.,  sec.  M3; 
Bntmagim  v.  TiUmghati,  18  Cal.  285;  EUUm  ▼.  Chicago,  40  III.  614;  Mays  v. 
Cifieinfia^  1  Ohio  St.  288;  CorhU  y.  MaxweU,  3  BUtchf.  413;  Radich  v. 
Hvichku,  05  U.  S.  210;  Maxwdl  ▼.  GrinoM,  10  How.  (U.  S.)  242;  Woife  v. 
Marshaly  52  Mo.  187;  PhiiUp$  ▼.  Jtffemm  Co.,  5  Eans.  412;  fToftotmsee  Co.  v. 
WaXker,  8Id.  431;iraiisasete.  R.  Co.  ▼.  WfandoiUCo.,  18Id.  587;  S.  G.»  SCent. 
L.  J.  598;  Ladd  y.  Sowthem Press  ete.Co.,6S  Tex.  172; S.  C,  10  Bep.  188.  Mr. 
Chief  Jostioe  Field,  in  deliYering  the  opinion  of  the  court  on  this  subject  in 
Brumagim  y.  TUSnghati,  18  OaL  285,  says:  "What  shall  constitute  the  com- 
pulsion or  coercion  which  the  law  will  leoognixe  as  sufficient  to  render  pay- 
ments inYoluntsiy,  may  often  be  a  question  of  difficulty.  It  may  be  said  in 
general,  that  there  must  be  some  actual  or  threatened  exercise  of  power  pos- 
sessed, or  supposed  to  be  possessed,  by  the  party  exacting  or  reoeiYing  the 
payment  OYsr  the  person  or  property  of  the  psrty  making  the  payment,  from 
which  the  latter  has  no  other  means  of  immediate  relief  than  byadYandngthe 
Baney.**  And  this  laogoage  is  adopted  almost  vertoiim  in  Radieh  y.  HtUeh- 
tfw,  05  U.  8.  210,  and  in  2  DiU.  Mun.  Corp.,  sec  043.  In  Garrison  y.  TU- 
Umghatt,  18  OaL  404,  this  principle  was  applied,  and  it  was  held  that  a  pur- 
chase of  stamps  for  passenger  tickets  by  a  carrier  of  passengers  under  an  un- 
oonstitntional  law  was  not  to  be  deemed  compulsory,  because  the  law  merely 
pfOYided  that  the  tickets,  if  not  stamped,  could  not  be  used  in  eYidencis,  as 
this  was  no  interference  with  the  person  or  property  of  the  carrier.  There 
need  not,  howcYer,  be  any  actual  Yiolence  or  physioal  duress.  Says  Wood- 
bury, J.,  in  MaaeweU  y.  CMmoM,  10  How.  (U.  S.)  242:  «It  suffices  if  the 
payment  is  caused  on  the  one  part  by  an  illegal  demand,  and  made  on  the 
other  part  reluctantly,  and  in  oonseiiaenoe  of  that  illegality,  and  without  be- 
ing able  to  regain  possession  of  his  property  except  by  submitting  to  the  pay- 
ment." 

It  is  not  uniYsrsally  tme  that  the  compulsion,  in  such  oases,  in  order  to 
enable  the  party  paying  to  recoYer  back  his  money,  must  consist  inan  actual 
or  threatened  exercise  of  power  oYer  the  payor's  person  or  property.  The 
oompnlsion  may,  as  we  shall  presently  see,  sometimes  consist  of  a  sort  of 
moral  duress  arising  from  an  actual  or  threatened  injury  to  a  third  person 
nearly  related  to  the  party  making  the  payment:  SekniUt  y.  Cuibertsonj  46 
Wis.  318;  8.  C,  40  Id.  122;  SoUnger  y.  SaHe,  82  N.  T.  303;  S.  C,  60  How. 
Pr.  118.  8uoh  an  injury  of  course  touches  the  party  making  the  payment 
only  in  a  Yery  indirect  way,  and  yet  it  ia  because  of  the  efieot  of  the  injury 
upon  him  that  he  is  entitled  to  ndief.  Perhaps  the  most  comprehensiYe  rule 
upon  this  subject  is  '*that  where  the  money  was  paid  upon  a  wrongful  de- 
mand, to  saYO  the  par^  paying  from  some  great  or  irreparable  mischief  or 
daukage  from  which  he  could  not  be  ssYed  but  by  the  payment  of  the  sum 
wrongfully  demanded,  it  can  be  recoYered  back:**  CorJUe  y.  McueweU,  8 
Blatchf.  413.  The  whole  subject  of  duress,  in  its  application  to  contracts 
generally,  as  well  as  to  payments  sought  to  be  recoYered  back  on  aooount 
thereof,  is  discussed  at  some  length  in  the  note  to  HaUsr  y.  Orttailse,  28  Am. 
Dec.  374. 

Compulsion  of  Ijbgal  Proobss. — ^In  accordance  with  the  principles  aboYs 
laid  down,  it  is  settled  that  money  paid  under  regular  legal  process  from  a 
court  of  competent  jurisdiction,  and  based  upon  a  Yalid  judicial  proceeding 
or  determination,  is  not  recoverable  in  an  action  for  money  had  and  reoeiYed, 
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althongb  sabsoqaently  disooTered  not  to  have  been  Jnstly  dne  at  the  time  oi 
rach  payment:  Mamot  v.  HcmpUm,  7  T.  R.  260;  S.  C,  2  Eep.  546;  S.  C,  2 
Smith's  L.  C,  7th  Am.  ed.,  400,  and  notee;  Hamlet  v.  Hichardwn,  2  M.  ft 
a  811;  a  C,  9  Bing.  644;  Bragdan  ▼.  Somerby,  55  Me.  92;  Kohler  v.  WeUs, 
Fargo  d:  Co.^  26  GaL  606;  First  FresbyUrian  Church  v.  New  Orleatia,  30  La. 
Ann.,  pt.  1,  p.  259;  Chtrdon^s  Eair  v.  MayfiT  etc.  of  BtMmorty  5  Gill,  231;  Suf 
pervimrs  qf  Onondaga  ▼.  Briggs,  2  Denio,  26;  Feyaer  y.  JIfayor  etc  of  Ne» 
York,  16  Alb.  L.  J.  283;  Federal  Int.  Co.  v.  Sobinaon^  82  Pa.  St.  357;  TVov^ 
elert'  Ine.  Co.  ▼.  Hea^  95  Id.  333;  S.  C,  11  Bep.  137.    As  where  a  party  on 
oonviotion  before  a  oourt  of  competent  jnriBdiction  of  an  offenee  against  the 
Uws,  is  sentenced  to  pay  a  fine,  and  accordingly  pays  it  under  protest,  and 
then  saes  the  magistrate  for  the  money,  on  the  gnnmd  that  the  jndgment 
shoold  have  been  for  both  fine  and  imprisonment:  Bragdon  ▼.  Somerbg,  •»- 
pro.    So  where  npon  a  regular  judgment  and  exeoation  for  taxes,  which  were 
sabaeqoflntly  discovered  not  to  be  legally  colleotible,  the  amount  was  paid 
nnder  protest  and  then  sought  to  be  recovered:  FSni  Fred>yterkm  Church  y. 
New  OrioanSf  mpra;  Oordon*9  ExW  y.  Mayor  etc  ^f  Baltimore^  mipra.    So 
where  payment  of  nsnrions  interest,  nnder  oompnldon  of  a  regular  ezeootion 
npon  a  valid  judgment,  is  made:  Federal  Ine.  Co.  v.  Bobmeon,  supra.    So 
where  illegal  costs  are  regularly  taxed,  and  paid  nnder  protest,  the  *M^^*Arn 
of  costs  being  a  judicial  determination:  Superviaore  qf  Onondaga  v.  BHgge, 
empreu    So  where,  for  the  purpose  of  taking  an  appeal,  a  prisoner  convicted 
of  a  criminal  offense  pays  all  the  costs  of  the  prosecution,  in  ignorance  of  hla 
legal  ri^ts  in  the  premises:  Ford  v.  BrowneU,  13  Minn.  184.    In  all  such 
cases  the  judgment  is  deemed  conclusive  untQ  set  aside,  or  reversed,  or  mod- 
ified upon  some  direct  proceeding.    And  even  where  the  judgment  has  been 
signed,  or  the  execution  issued  fraudulently,  if  the  execution  and  judgment 
are  both  regular  on  their  face,  money  paid  thereunder  while  the  judgment  is 
subsisting,  can  not  be  recovered:  De  Medina  v.  Orove^  10  Q.  Bb  152;  S.  0.,  10 
Jur.  42S;  15  L.  J.  Q.  B.  287.    But  after  a  judgment  has  been  reversed, 
money  paid  thereunder  may  be  recovered:  Freeman  on  Judgments,  sec  482; 
Baun  v.  BeynMe^  18  Gal.  275;  SekolUy  v.  Haieey,  72  N.  T.  578;  Tranekn^ 
Ine.  Co.  V.  Heaih^  ewpra;  S.  G.,  11  Bep.  137.    So  where  a  street  assessment 
has  been  vacated  on  eerUorari^  money  voluntarily  paid  thereunder  may  be  re* 
covered:  «/ersey  C%  v.  J»ier,  38  N.  J.  L.  (9  Vr.)  225;  &  G.,  20  Am.  Bep.  386. 
Money  paid  under  compulsion  of  a  sentence  or  judgment  of  a  oourt  having 
no  jurisdiction  of  the  subject-matter,  is  recoverable:  Qordon*9  Eafr  v.  Mayof^ 
fie  qfBalUmore,  5  Gill,  231.    So  where  money  is  paid  nnder  process,  pro- 
cured for  the  purpose  of  extortion,  the  party  suing  it  out  knowing  that  he 
has  no  daim:  Duie  de  Cadaoal  v.  ColUne^  4  Ad.  &  EL  868;  a  G.,  2  H.  ft 
W.54;  a  G.,  6  Nott  ft  M.  324;  Chandier  v.  Sanger,  114  Mass.  364;  Adame  v. 
Reevee,  68  N.  G.  134.    And,  generally,  where  money  is  paid  by  compulsion, 
under  color  of  process  by  excess  of  autiiority  on  the  pert  of  the  officer:  Snouh 
don  V.  ZkufUf  1  Taunt.  369.    So  where  an  officer  has  seised  goods  without 
authority,  and  is  threatening  to  sell  them:  Vaipy  v.  Matd/ey,  1  Gom.  B.  694;  a 
G,  9  Jur.  452;  S.  G.,  14  L.  J.  G.  P.  204.    And  generally  where  payment  after 
sejxnre  nnder  process  would  be  deemed  compulsory,  it  wiU  be  so  deemed,  if 
naade  before  seizure,  and  the  party  is  not  bound  to  wait  untQ  the  goods  are 
actually  levied  on  before  making  the  payment:  AtweU  v.  Zehff,  26  Mich.  118} 
McKee^.  Campbell,  ^  Id.  4^;  Travdenf  Ine.  Co.  v.  iJeoO,  95 Pa.  St.  888| 
a  G.,  11  Bep.  137. 

GOMKENCKMSNT    07  SiTIT  OB   ThBBAT   TKEBBOV,  HOT   GOMPUIAOV.— The 

commencement  of  legid  prooeedings  to  recover  a  demand  does  not,  in 
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tlM  abMDoe  of  any  aotnal  oeizoreof  th*  penon  or  goods  of  the  alleged  debtor, 
or  of  any  menaoe  of  aaoh  aeizare,  oonatitnte  taoh  compnlaion  as  to  enable  the 
defendant  to  reoorer  a  payment  under  the  inflnenoe  thereof,  for  he  hat  an 
ample  remedy  by  way  of  defense  to  the  soit,  if  the  demand  is  onjoat,  and 
the  oonrt  will  not  permit  him  to  n^lect  to  make  defense,  and  then  to  sne 
afterpayment:  Wataonr,  OwiMnghaim,  1  Blackf.  321;  OtunmiMr,  WhUe,  4 Id. 
866;  Benton  ▼.  Monme,  7  Gosh.  125;  Dieherman  ▼.  £onf,  21  Iowa,  338.    See 
also  KohXer  ▼.  WeiU,  Fargo  S  Oo„  26  Oal.  606.    Nor  does  a  mere  threat  of 
legal  prooeedings  ooostitate  snoh  oompnlsion  as  to  enable  a  party  paying 
money  under  the  inflnenoe  of  suoh  menaoe,  to  reoover  it  again,  whether  the 
prooeedings  threatened  are  oivil  or  oriminal:  Kohier  v.  TTeSs,  Forgo  S  Co., 
tupra;  BremU  t.  JTreM,  56  Ind.  14  (overruling  Prineetoton  ▼.  VierUngt  40  Id. 
340;  Ligonkr  ▼.  ^dbenncm,  46  Id.  562;  8. 0.,  15  Am.  Bep.  323,  so  far  as  they 
oonfliot  with  that  case);  Thomptony.  J>oig,  72  Id,  386;  Fof^  ▼.  Appleton,  6 
Gush.  115;  Fnunon9  ▼.  Seudder,  116  liass.  367;  ffamum  ▼.  ^annoa,  61  Me. 
227;  Olaflin  ▼.  McDono^h,  33  Mo.  412;  7rotfi^  ▼.  8l  LouU  Oo,,  Id.  575; 
W<^e  ▼.  MarahcU,  52  Id.  170;  Cfrady  ▼.  Orooh,  2  Abb.  N.  Gas.  63;  MaiUkewi 
V.  SmUh,  67  K.  G.  374;  Taylor  ▼.  Board  qf  HeaUh,  31  F^  St.  73;  HmU  ▼. 
Baas,  24  Am.  Dea  274,    So  where  there  is  no  threat,  a  payment  made  under 
apprehension  of  oiyil  or  criminal  proeeontion,  or  under  the  advice  of  friends 
that  the  party  is  liable  dyilly  or  criminally,  or  where  the  only  remedy  for 
the  enforcement  of  the  aJl^^  liability  is  an  ordinary  judicial  proceeding,  is 
not  to  be  deemed  compulsory:  Town  OomteU  qf  Oahaha  ▼.  BwmOt,  34  Ala. 
400;  8t,  LouiB  etc  R,  R,  Co.  v.  Thomaa,  85  HI.  464;  Ligonier  v.  Aekemum,  46 
Ind.  562;  S.  G.,  15  Am.  Bep.  323;  MuacaUne  v.  Keokuk  etc.  Packet  Co.,  46 
Iowa,  186;  NorrU  ▼.  ^ethen,  10  Me.  348;  Forbes  v.  Appleton,  5  Gush.  116; 
Kissock  Y.  Hoitse,  23  Hun,  35;  Mays  y.  CHndnnati,  1  Ohio  St.  268;  Gomsiockr. 
Tapper,  60  Vt.  506;  Marshaa  v.  Re^/ield,  4  Blatchf.  221;  Oceanic  Steam  Nam. 
Oo.  y.  Tappan,  16  Id.  206.    The  reason  is  clear:  if  the  party  is  liable,  if  at 
all,  only  to  an  ordinary  judicial  prooeeding,  he  can,  in  that  proceeding,  plead 
whatever  defense  he  may  have.    And  in  the  case  of  a  threatened  or  appre- 
hended oriminal  action,  if  the  party  is  guilty,  his  payment  of  money  to  sup- 
press the  prosecution  would  itself  be  a  crime. 

But  the  rule  that  a  threat  of  legal  prooeedings  does  not  oonstitute  such  oom- 
pulsion  as  to  enable  a  party  to  recover  money  paid  under  the  influence  of  it|  ia 
not  universally  applied.  Thus  where,  pending  an  action  of  ejectment,  the 
defendant  served  the  plaintiff's  lessor  with  notice  of  his  intention  to  proee- 
eute  him  for  certain  statutable  penalties,  and  an  arrangement  was  thereupon 
made  for  the  discontinuance  of  the  ejectment,  and  for  the  payment  of  a  cer- 
tain sum  towards  the  defendant's  costs,  which  was  accordingly  paid,  it  was 
held  that  if  the  payment  was  not  made  solely  with  reference  to  the  action  of 
ejectment,  but  was  made  under  the  influence  of  the  threat  to  bring  the  penal 
actions,  it  could  be  recovered  back:  Uweinv,  Leaper,  1  Man.  ftO.  747;  S.  O., 
4  Jur.  1037;  1  Drink.  3. 

DuBBSS  07  Actual  ob  Thbhatknxd  iMpnisoinaDrr. — ^To  constitnte  duress 
of  imprisonment  so  as  to  avoid  a  contract  or  recover  a  payment  made  under 
the  influence  thereof,  it  is  clear,  in  accordance  with  the  principles  heretofore 
stated  in  this  note,  that  the  imprisonment  must  have  been  originally  unlaw- 
ful, or  must  have  become  so  by  abuse  of  the  process  under  which  it  was  made, 
so  as  to  make  it  the  instrument  of  fraud  or  oppression:  Meek  v.  Aikinsonj  19 
Am.  Dec  663;  Halter  v.  Oreenlee,  26  Id.  370,  and  note;  SUn^fer  v.  Latshaw, 
27  Id.  297.  Lawful  imprisonment  can  not  constitute  duress:  Eddy  v.  Herrin^ 
35  Am.  Deo.  261.    It  becomes  duress  only  when  it  oeases  to  be  lawfuL     But 


Dec  1846.]    Mayor  of  Baltimore  u  Leffermak.  159 

where  there  is  an  arrest  for  improper  purposes,  and  without  just  cause,  or  an 
arrest  for  a  just  cause  under  lawful  authority,  hut  for  an  improper  purpose, 
and  the  prisoner  pays  money  to  procure  his  release,  he  may  undoubtedly  re- 
conrer  it  back  as  having  been  involuntarily  paid:  Biehairdson  ▼.  Duncan^  3  N. 
S.  606;  Severemee  ▼.  KmbaU,  8  Id.  386;  £fchommer  ▼.  liarweU,  66  IlL  642; 
Durr  ▼.  Howard, 6  AriL  461; DevUny.  UnUed 8tate$,  12Courtof  Claims, 266; 
PiqrM  ▼.  (TAopmaii,  4  Ad.  ft  El.  864;  IhtkedeOadamly.  CoOhu,  Id.  858;  S. 
G.,  H.  ft  W.  64;  Nott  ft  M.  824.  Thus,  the  money  paid  is  recorerable  if  the 
Imprisonment  was  wholly  illegal  from  the  beginning,  being  under  a  judgment 
or  sentence  of  an  unoonstltntional  tribunal:  DeoUn  ▼.  Untied  Staiea,  ewpra.  So 
where  the  judgment  is  Toid  for  want  of  jurisdiction,  as  in  case  of  a  conviction 
of  assault  and  batteiy  without  presentment,  information,  or  indictment:  Durr 
▼.  Scwemif  tuprtu  So  where  a  oertiflcated  bankrupt  is  arrested  for  a  debt 
provable  under  the  commission*  and  pays  the  debt,  after  notifying  the  sheriff 
that  he  Intends  to  apply  to  the  court  to  have  the  money  refunded:  Paij/ne  v. 
CkapmBm,  siipra.  So,  generally,  where  the  process  is  regular  and  valid,  but 
is  made  use  of  for  the  frauduMmt  purpose  of  obtaining  payment  of  a  fictitious 
or  unjust  claim,  and  the  fears  of  the  prisoner  are  ezdted  by  threats,  and  the 
payment  thereupon  made  as  the  only  means  of  getting  immediate  relief:  Dukt 
<|0  acu^awrf  V.  (Mins,  4  Ad.  ft  EL  858;  S.  0.,  2  H.  ft  W.  64;  6  Nott  ft  M.  324; 
Sehonmerv,  FarweO,  66IiL  642;  i^ietot^sonv.  DimecMHSK.  H.608;  Severanee 
^  KimbaU,  8  Id.  386;  Heckman  v.  SwarUt,  60  Wis.  267.  But  if,  as  slready 
Indicated,  the  prisoner  procures  his  release  by  merely  promising  payment, 
and  makes  the  payment  afterwards  when  there  is  no  dursss,  he  can  not  re- 
cover it:  FelhwM  v.  School  DUtriet,  39  Me.  650. 

Even  if  there  is  no  actual  imprisonment,  but  the  money  is  paid  to  prevent 
a  threatened  imprisonment  by  one  having  apparent  or  supposed  authority  to 
make  his  threat  good,  the  payment  can  be  recovered  back,  for  the  law  wHl 
not  require  the  party  to  resist  payment  until  he  is  actually  deprived  of  his 
liberty:  Hamum  v.  Harmon,  61  Me.  227;  Eddff  v.  Herrm,  35  Am.  Dec.  261. 
So  though  no  prooen  is  exhibited,  where  the  defendant  says  he  has  a  warrant 
for  the  plaintiff,  and  the  plaintiff,  a  simple-minded  man,  is  induced  to  believe 
that  his  liberty  is  in  danger,  especially  where  the  threats  are  accompanied  by 
some  actual  restraint  of  the  plaintiff's  liberty  by  force  at  the  time  of  the  pay- 
ment, and  the  defendant  thereby  obtains  payment  of  a  claim  which  he  knows 
to  be  unjust  and  without  foundation:  SartweU  v.  Horion,  28  Vt.  370.  But  it 
is  dear  that  in  order  to  constitute  illegal  duress,  a  threat  of  imprisonment 
must  be  of  an  unlawful  imprisonment:  Eddy  v.  Herrin,  Bupra, 

PuBOB  07  Goods. — Strictly  speaking,  duress,  when  relied  on  to  avoid  a 
contract  made  under  its  influence,  means  only  duress  of  the  person  and  not 
duress  of  goods:  Atlee  v.  Backhou§e,  3  Mee.  ft  W.  632,  per  Lord  Wensleydale; 
Footer  v.  Pendldturff,  31  L.  J.  C.  P.  1;  S.  C,  10  W.  B.  104,  i^er  Byles,  J. 
But  it  Is  well  settled  that,  for  the  purpose  of  rendering  a  payment  involun- 
tary, so  as  to  enable  the  payor  to  recover  it  back,  duress  of  goods  is  suffident. 
Indeed  most  of  the  cases  on  this  subject  are  cases  of  duress  of  goods.  To 
oonstitnte  duress  of  goods,  for  this  purpose,  the  party  must  have  the  right  to 
demand  the  immediate  possession  of  them  as  his  property.  If  he  has  not  such 
ri^t  the  refusal  to  ddiver  the  goods  except  upon  condition  is  not  duress,  and 
a  payment  of  mon^  for  their  release  is  not  compulsory:  Block  v.  UnUed 
StaUe,  8  Court  of  Clsims,  461.  It  is  not  necesssiy  that  the  goods  should 
have  been  already  seised  to  constitute  duress.  The  party  need  not  wait  for 
that.  If  there  is  apparent  authority  for  the  seizure  and  the  authority  is 
about  to  be  exercised,  a  payment  made  under  protest  to  prevent  it,  is  involun 
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U17,  as  in  caM  of  colorable  prooeBs  before  lery:  AtukU  ▼.  Zdii{f,  26  Mich. 
tl8;  McKee  y.  Campbell,  27  Id.  487;  Trtmdtn'  In»,  Co.  ▼.  Heath,  96  Pa.  St. 
338;  S.  C,  11  Rep.  137.  If  an  officer  has  actually  seized  goods  withoat  aa- 
thority  and  is  threatening  to  sell  them*  there  is  no  donbt  as  to  the  duress: 
Valpyr.  Manley,  1  Com.  B.  504;  8.  C,  9  Jnr.  452;  14L.  J.C.P.  204.  Da- 
rass  of  goods  is  a  good  plea  also  to  an  action  on  a  bond  given  to  release  them 
from  seisore  nnder  hard  and  pressing  droamstances:  CoOine  ▼.  Wedbntry^  1 
Am.  Deo.  043. 

DuBBS  or  BiALTT. — ^It  has  sometimes  been  laid  down  in  very  general 
tarms  that  there  can  be  no  saoh  duress  with  respect  to  real  property  as  to 
render  involuntary  a  payment  to  prevent  a  sale  thereof.  Say  the  court 
in  Fleetwood  v.  New  Torh,  2  Sandf.  475:  "The  reasons  for  the  rule  are  wholly 
inapplicable  to  real  estate,  and  we  are  not  aware  of  any  instance  in  whicdi 
it  has  been  applied  to  that  spedes  of  property."  So  in  JFbrreM  v.  Mayvt 
etc.  qfNew  York,  13  Abb.  Pr.  350,  Leonard,  J.,  says:  "It  is  difficult  to  sap- 
pose  that  any  actual  compulsion  can  be  used  in  raspect  to  real  estate."  On 
the  other  hand,  it  ii  said  in  several  oases  that  there  may,  in  this  sense,  be 
duress  of  real^  as  well  as  of  goods.  Thus  in  Fnuer  v.  PendUbuiry,  31  L.  J. 
C.  P.  1;  S.  C,  10  W.  R.  104^  which  was  a  case  of  an  exaction  of  money  by  a 
mortgagee  by  undue  pressure  by  refusing  to  execute  an  assignment  of  hii 
mortgage  as  he  had  agreed,  the  money  was  held  recoverable,  and  Byles,  J., 
said:  *<  The  question,  therefore,  here  is  whether  this  was  a  voluntary  pay- 
ment ?  For  this  purpose  there  is  no  diiforence  whether  the  duress  be  of  goods 
and  chattels,  or  of  real  property,  or  of  the  person.  In  aU  oases,  especially  if 
the  money  be  paid  under  protest,  it  ii  an  involuntary  payment;  it  is  made  un- 
der undue  pressure  and  can  be  recovered  back."  80  in  Maripoea  Co,  v.  Bovh 
num,  Deady,  231,  Deady,  J.,  refused  to  accede  entirely  to  the  proposition  thai 
there  could  be  no  such  duress  of  realty  as  to  make  a  payment  on  account  of 
It  voluntary.  It  is  settled,  however,  by  the  weight  of  authority,  that  where 
a  sale  of  realty  would  be  absolutely  void,  no  duress  can  be  exercised  upon 
the  owner  hy  a  threat  or  attempt  to  sell  it,  as  in  case  of  a  levy  and  sale  upon 
one  man'a  property  to  pay  another'a  debt :  Stover  v.  liUeheU,  45  IlL  213;  or 
in  case  of  a  sale  to  satisfy  a  void  assessment  or  void  tax,  since  such  a  sale 
would  not  create  even  a  doud  upon  the  title:  BudtmM  v.  Story,  46  GaL  589} 
WUU  r.AnaUn,  53  Id.  152;  Bogere  v.Greenlmih,  58  Me.  390;  &  C,  4  Am. 
Bep.292;  Defrvtt  v.  JTaKJa,  34 Mioh.  170;  &  C,  22  Am. Bep. 512;  Shmer. 
SL  Paml,  28  Mhm.  543;  Mwrphy  v.  Maiyw  etc.  qf  Wilmington,  10  Bep.  (Del 
Sup.  Ct)  765;  JFbrreM  v.  Maiitorete.  of  New  Torh,  13  Abb.  Pr.  350;  Laanbom 
T.  Dkbinmm,  07  U.  S.  181.  The  owner  may  fold  his  arms  in  defiance  in  such 
a  case  and  let  the  land  be  sold,  and  defend  his  title  afterwards:  Bogere  v. 
ChrtetUmeh,  58  Me.  390;  a  a,  4  Am.  Bep.  202;  Murphy  v.  Mayor  ete.qfWU- 
mimgton,  10  Bep.  (Del  Sup.  Ot.)  765.  "The  land  would  not,"  if  sold, 
"dimppear  or  perish,  nor  would  his  title  be  impaired  while  he  was  taking  the 
proper  steps  to  resist  the  illegal  or  fraudulent  asseannent:"  Forreti  t.  Mayofr 
«6.  (if  ^eio  rori^  13  Abb.  Pr.  350.  In  iStoesr  v.  iTddM*  45  BL  213,  which 
was  a  ease  of  onauthoriaed  levy  on  one  man'a  land  for  another'a  debt^  Mr. 
Justice  lAwrenoe  says:  "  In  order  to  render  a  payment  compulsory,  such  a 
pressure  must  be  brought  to  bear  upon  the  person  paying  as  to  interfere. 
In  some  way,  with  the  firee  enjoyment  of  his  rights  of  psraon  or  of  property: 
B^wl/bfvl  V.  CMeo^o^  85  IIL  420;  ISiloa  T.  CMm^  *    *    *   It 

has  bean  sometimes  held  that  a  seisure  of  goods  amounts  to  duress,  becanae 
the  owner  may  have  such  a  preasing  neoeasi^  for  their  immediate  use  that 
his  legal  remediee  would  not  suffidently  proteot  bfan,  tboa|^  this  has 
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Md  not  to  apply  where  repleyin  could  be  bronght:  Prulou  v.  Boston,  12 
Piok.  7;  KnibbM  v.  ffatt,  1  Esp.  84.  Bat  we  can  diecover  no  daress  or  com- 
poldon  where  an  execotion  against  A.  is  levied  on  the  land  of  B.  The  latter 
Is  not  distorbed  in  his  person,  or  the  possession  or  enjoyment  of  his  proper^ 
If  confident  of  his  title  he  need  give  himself  no  tronUe.  If  the  snperioiity 
of  his  title  to  the  lien  of  the  judgment  is  questionable,  or  depends  on 
matters  tn  pais  resting  in  parol  proof,  and  he  fears  a  sale  may  create  a  doQd 
vpon  his  title,  he  can  stay  the  sale  by  injunction.  If  instead  of  this  he 
prefers  to  bny  his  peace,  he  can  not  snbseqnently  say  he  acted  under  compul- 
sion, and  call  on  the  courts  to  give  him  his  money."  So  in  Union  In$,  Co,  v. 
AUeghenif  (Penn.),  15  Bep.  221,  it  is  said  that  '*no  authority  is  found  which 
holds  that  money  paid  to  prevent  the  sale  of  lands  under  a  threat  to  sell 
the  same  on  a  judgment  which  Is  not  a  lien  thereon  can  be  reoovered  back  by 
reason  thereof.** 

It  Is  held,  however.  In  £ft^han  y.  Danids,  27  Ohio  St.  527»  that  a  payment 
onder  protest,  of  an  illegal  assessment,  to  prevent  a  sale  of  a  town  lot  there- 
for Is  involuntary  and  recoverable,  So  In  Texas,  where,  by  virtue  of  tha 
eonstitntion  and  laws,  a  tax  sale,  even  though  the  tax  be  illegal,  casts  a  doud 
on  the  title  by  vesting  "a  good  and  absolute  fee**  In  the  purchaser,  if  not  re- 
deemed: GaUfeaUm  Ocm  Co.  v.  QalouUm  Co,^  54  Tex.  287.  In  Mtaripomi  Co. 
V.  Bowman^  Deady,  231,  Deady,  J.,  says,  that  to  constitute  payment  by  com- 
pnUon,  In  case  of  an  illegal  tax,  under  a  threat  of  sale,  it  must  appear  that 
something  more  than  a  mere  elond  on  the  titie  is  thrsatened.  He  sayst 
''While  I  do  not  admit  the  doctrine  contended  for  by  defendant's  oounsel, 
that  the  duress  of  real  property  Is  never  a  soffioient  compulsion  to  justify  tha 
paymentof  an  illegal  demand,  I  think  it  will  be  found  that  a  mere  doud  upon 
the  titie,  or  a  threat  to  create  one,  has  never  been  bdd  to  produce  such  com 
pulsion.  *  *  *  To  make  it  a  case  of  payment  under  oompulsion,  there 
must  be  an  Hl^gal  demand,  ooupled  with  a  present  power  or  authority  In  the 
person  making  such  demand,  to  sell  or  dispose  of  the  property,  if  payment  la 
not  made  as  demanded.  The  case  of  a  mortgage,  with  a  power  of  sale  by  the 
mortgagee,  without  judicial  proceedings,  or  of  a  mor^;agee  In  possession  after 
condition  broken,  or  of  a  tax  collector  armed  with  a  warrant  which  authcrisss 
1dm  to  distrain  property  for  taxes,  are  the  leading  instances  given  In  the  hooka 
el  duress  of  real  property  which  excuses  the  payment  of  an  illegal  demand 
with  knowledge  of  the  fact."  Of  course,  where  the  titie  created  by  the  sale 
would  not  be  void,  a  threat  of  sale,  coupled  with  an  apparent  authority,  would 
constitute  duress  so  as  to  make  a  payment  recoverable,  as  in  ease  of  a  threat 
to  sell  for  non-payment  of  interest  by  the  attorney  of  a  mortgagee  in  posses 
sion,  where  a  power  of  sale  Is  reserved  in  the  mortgage,  aud  ^e  mortgaf(or  Is 
thereby  compelled  to  pay  more  than  is  due:  Clom  v.  Phkpps^  7  Man.  k  G,  680| 
8.  C,  8  Scott's  N.  B.  381. 

MuTAOis  OF  PxBSOKAL  Injubt  are  not  durees  so  as  to  render  a  payment 
Induced  thereby  recoverable,  unless  they  constitute  an  impending  danger  to 
life,  or  of  serious  bodily  harm,  sufficient  to  overcome  the  will  of  a  man  of  or- 
dinary firmness.  Mere  profanity  and  personally  abusive  language  are  not 
enough:  Harmon  v.  Harmon,  61  Me.  227.  Menaces  inducing  fear  of  loss  of 
Ufe,  or  of  mayhem,  or  imprisonment,  it  is  said,  may  avoid  a  deed,  but  not  a 
menace  to  commit  a  battery,  to  bum  a  house,  or  to  spoil  goods:  Edwards  v. 
HandUy,  3  Am.  Dec  745.  See  generally,  as  to  duress  per  minai,  not  only 
the  previous  subdivisions  of  tiiis  note,  but  also  the  note  to  HaUer  v.  ChreenleSf 
26  Id.  874. 

Menaces  or  Other  Ikjuiues. — A  threat  of  an  actor,  whose  name  has  been 
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azmoanced  for  a  performsnoe,  made  after  the  billa  have  been  iasned  and  du* 
Iributed  for  the  evening,  to  refoae  to  perform,  anleas  a  certain  snm  of  money, 
to  which  he  is  not  legally  entitled,  is  paid  him,  is  sufficient,  it  seems,  to  ren- 
der such  payment  involuntary :  Daana  v.  KemJble^  17  Pick.  545.  "  We  think,** 
say  the  court  in  that  case,  "this  was  a  species  of  constraint  sufficient  to  ex- 
cuse the  plaintiff  in  paying  the  money."  But  fear  of  any  penaltiee  which  the 
oommittee  of  a  stock  board  may  impose,  are  not  sufficient  to  enable  a  party 
to  recover  a  payment  of  an  alleged  deficiency  on  a  stock  transaction,  made 
under  the  influence  of  such  fear:  QwMiy  v.  White,  63  N.  T.  370.  Nor  is  the 
"moral  duress"  of  a  suspension  of  a  United  States  paymaster  from  offioe,  the 
stoppage  of  his  pay,  or  his  liability  to  a  oourt-martial,  or  all  combined,  suffi- 
cient to  enable  him  to  recover  a  payment  of  an  alleged  deficiency  which  ha 
is  thereby  induced  to  make:  HaU  t.  (Tniied  SkUes,  9  Ot.  of  Claims,  270. 

iMPBiBoinauT  OB  Othxe  Injubt  Doiri  ob  Thbxatbhxd  to  Thibi>  Pbb- 
aajx, — ^In  Bobertsonv,  MarA,  42  Tez.  149,  it  is  held  that  money  paid  to  re- 
lease a  third  person  from  imprisonment  is  not  involuntary  so  as  to  be  recov- 
erable. It  is  sud,  however,  in  Baa  Abr.,  tit.  "Duress,**  that  "a  scm  ahaQ 
avoid  lus  deed  by  duress  to  his  father;  so  shall  the  father  his  deed  by  reason 
of  duress  to  his  son."  On  this  principle,  it  is  held  that  a  threat  to  Unprison 
the  plaintiffs  son  on  a  false  criminal  charge,  with  reasonable  ground  to  be- 
lieve that  it  will  be  executed,  constitutes  such  duress  as  to  render  money  paid 
in  consequence  of  such  threat  recoverable,  if  not  paid  to  compound  a  crime, 
and  the  duress  exists  at  the  time  of  the  payment:  Sehmttt  v.  OvJberitoi^  46 
Wis.  313;  S.  C,  8  Rep.  286;  8.  C,  49  Id.  122.  In  SoUngerv.  Earte,  82  K.  Y. 
393;  S.  C,  OQHow.  Pr.  116,  it  is  held,  conceding  that  a  payment  by  a  near 
relative  of  an^^nsolvent  debtor,  exacted  by  a  creditor  for  signing  a  oompodtuNi 
deed,  to  be  an  involuntary  payment,  that  the  principle  applies  only  to  blood 
relatives,  and  not  to  relatives  by  marriage. 

Pbotwt,  Nxoissitt,  SuFFioiBKcnr,  aud  Utilitt  or.— The  authorities  are 
not  entirely  clear  as  to  whether  or  not  a  payment  of  an  illegal  demand  must 
be  made  under  protest,  and  with  notice  of  an  intention  to  reclaim  it,  in  order 
to  enable  the  party  paying  to  recover  it  back.  No  doubt  it  is  always  safest  to 
protest  against  the  illegal  exaction.  If  the  payment  is  made  to  a  mere  agent, 
a  protest  and  notice  of  intention  to  reclaim  the  money  before  it  is  paid  over  to 
principal,  are  certainly  necessary  to  sustain  an  action  therefor  against  the 
agent  after  the  money  has  been  paid  over,  as  in  case  of  a  payment  of  an  ille- 
gal tax,  or  license  fee  to  a  collector  or  other  officer  of  a  municipal  corporation: 
Van  Buren  v.  Downing,  41  Wis.  122.  So  in  case  of  a  payment  of  illegal  or  ex- 
cessive duties  to  a  United  States  collector  of  revenue,  where  there  is  no  pro- 
test before  the  money  is  paid  into  the  treasury:  EOioU  v.  Swarttotntt,  10  Pet. 
137.  But  if  the  officer  has  notice  of  the  facts  rendering  the  demand  illegal, 
no  protest  against  an  illegal  tax  is  required  to  maintain  a  suit  against  himx 
Meek  v.  McClure,  49  Gal.  624.  It  has  been  laid  down  in  general  terms  that  a 
payment  of  an  illegal  tax  must  be  under  protest  to  render  it  recoverable*  if 
made  with  full  knowledge  of  the  facts,  even  where  the  action  is  against  the 
corporation:  McCrickaH  v.  PiUtburgh,  88  Pa.  St.  133;  8.  C,  7  Bep.  120;  AU 
ienUnen  v.  Saeger,  20  Pa.  St.  421;  Jadteon  v.  AtUnnta,  61  Qa.  228.  So  it  has 
been  held  that  a  payment  without  protest,  by  a  United  States  paymaster,  of 
a  deficiency  charged  against  him,  made  under  pressure  of  a  suspension  from 
office,  etc.,  if  that  be  considered  durass,  can  not  be  recovered:  HaU  y. United 
8iate$,  0  Court  of  Claims,  270.  So  where  the  military  authorities  arbitrarily 
remove  the  master  of  a  merchant  vessel  in  their  jurisdiction  from  his  position 
and  appoint  another  in  lus  stead,  whom  they  require  the  owners  to  pay,  and 
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they  p»y  without  protest,  they  oan  not  recover  the  amount:  White  v.  UnUed 
BUmUb^  11  Id.  578.  If  a  protest  woald  be  anavailiiig,  aa  where  the  payment  is 
required  under  process  which  the  party  can  not  escape  by  payment,  the  bet- 
ter opinion  is  that  a  protest  is  nnneoessary,  as  in  case  of  a  payment  of  an  11- 
\tffl  internal  revenne  tax  which  the  collector  is  bound  to  collect:  AdamB  ▼• 
UnUed  StcUea,  1  Id.  906.  So  in  case  of  other  illegal  taxes  exacted  under  color 
of  process:  AtweU  ▼.  Zelt^ff^  26  Mich.  118. 

Except  where  the  payment  is  to  a  mere  agent  or  snboardinate  officer  and 
the  action  is  against  him,  as  already  stated,  it  seems  to  ns  that  a  protest 
is  important  only  as  evidence  that  the  payment  is  made,  not  volontarily,  bni 
mider  the  pressnre  of  sufficient  compulsion  shown  to  be  operative  upon  the 
party:  Pep$er  v.  Mayor  etc.  qf  New  York,  16  Alb.  L.  J.  283.  If  such  com- 
pulsion exists,  and  the  payment  is  made  and  known  to  be  made  under  the  in* 
fluenoe  of  it,  the  absence  of  a  formal  protest  can  not  defeat  the  recovery. 
If  there  are  no  such  eiroumstances  surrounding  the  payment  as  constitute 
sufficient  compulsion  in  the  eyes  of  the  law  in  accordance  with  the  principles 
already  laid  down,  the  fact  that  the  payment  is  made  under  the  most  sol- 
emn protest  does  not  render  it  any  the  less  voluntary,  and  the  protest  is 
wholly  nugatory:  Brown  v.  MeKinaOif,  1  Esp.  279;  McMiOan  v.  IHekardt, 
9  GaL  417;  Brwmagim  ▼.  TiOmghas^  18  Id.  266;  PaUermm  v.  Cox^  26  LuL 
261;  Wdbaumee  Co.  v.  Walber,  8  Eans.  431;  Kanm$  eU.  B.  B.  Co,  v.  Wytm- 
dotte  Co,^  16  Id.  687;  AwaU  v.  BtUaw  etc.  Ass.,  34  Md.  435;  Benaon  v. 
Monroe^  7  Gush.  125;  DeiroU  v.  Martin,  34  Mich.  170;  Shane  v.  St.  Pavl^  26 
Minn.  643;  &  0.,  10  Bep.  368;  Fleetwood  v.  Nem  York,  2  Sandf.  475;  TrMff 
ChnKKh  V.  Mayor  etc.  af  New  York,  10  How.  Pr.  138;  Forrest  v.  Mayor  etc. 
of  New  York^  13  Abb.  Pr.  350;  Flower  v.  Lance,  59  N.  T.  603;  Marietia  v. 
Sioeomb,  6  Ohio  St.  471;  Union  In$.  Co.  v.  Allegheny,  15  Bep.  (Penn.)  221} 
Ladd  V.  Southern  Cotton  Prese  etc  Co.,  53  Tex.  172;  S.  C,  10  Rep.  186.  Says 
Sandford,  J.,  in  J'TeetioocNl  r.NewYork^  2  Sandf.  475:  "Whenaman  pays 
under  duress  of  his  goods,  a  protest  may  become  important  as  evidence  thai 
the  payment  was  the  e£foct  of  the  duress,  and  not  an  admission  of  the  right 
enforced  by  the  adverse  party.  But  where  there  is  no  l^gal  compulsion,  a 
party  yielding  to  the  assertion  of  an  adverse  claim  osn  not  detract  from  the 
loroe  ci  his  oonoeesion  by  saying,  '  I  object,'  or  '  I  protest,'  at  the  same  tima 
that  he  actually  pays  the  daim.  The  payment  nullifies  the  protsst  as  effect- 
ually as  it  obviates  the  previous  denial  and  contestation  of  the  daim."  Of 
course  if  the  protest  is  made  after  the  payment,  it  is  unavailing:  Marriott  v. 
Bnme,  9  How.  (U.  S.)  619. 

Under  a  statute  or  ordinance  providing  for  the  refunding  of  asssssments 
for  street  unprovements,  or  the  like,  erroneously  levied  and  paid,  but  not  re- 
qniiuig  any  protest  to  be  made  at  tiie  time  of  the  payment  to  lay  a  ground 
for  such  action,  the  fact  that  part  of  the  money,  or  periiaps  indeed  all  of  it, 
was  paid  without  protest  is  no  obstacle  to  its  recovery:  Bobineon  v.  BurUng- 
ton,  50  Iowa,  240.  The  obvious  effect  of  such  a  statute  is  to  put  the  recovery 
on  the  sround  of  error  in  the  levy  rather  than  compulsion  in  the  payment. 
On  the  other  hand,  if  the  statute  expressly  requires  a  protest  at  the  time  of 
payment  to  enable  the  payor  to  recover  taxes  or  duties  illegally  exacted,  a 
payment  without  such  protest  can  not  be  recovered  back,  as  where  duties 
wrongfully  imposed  are  paid  without  the  protest  required  by  the  United 
Stotes  statute:  UnUed  State$  v.  Clement,  Crabbe,  499;  Sehleeinger  v.  UnUed 
States,  1  Ct.  of  CL  16. 

A  protest,  when  required,  need  not  be  very  formal:  Cooley  on  Taxation, 
568.   Where  a  protest  is  required  to  be  made  against  an  illegal  tax,  to  eoabls 
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tho  party  to  recover  it  back  after  payment,  it  most  show  the  items  which  az« 
claimed  to  be  illegal  and  the  grounds  of  their  illegality,  and  disclose  an  in- 
tent to  reclaim  the  payment,  as,  for  instance,  under  the  United  States  statute 
requiring  a  protest  against  illegal  or  excessive  duties:  (JuHia  v.  J^iedler,  2 
Black,  461.  So  in  case  of  other  illegal  taxes:  Meek  v.  McOlure^  49  CaL  624; 
De  Fremery  v.  Austin,  53  Id.  380.  But  facts  known  to  the  tax  collector  need 
not  be  stated:  Smiih  v.  FarreUy,  52  Id.  77.  Where  a  written  protest  is  re- 
quired by  statute,  an  oral  protest  to  the  collector's  clerk  with  a  request  to 
make  a  note  of  it,  though  the  clerk  makes  a  memorandum  thereof  in  his 
book  and  in  the  tax  receipt,  is  not  sufficient:  KwnoUa  v.  BoeUm,  129  Mast 
551;  8.  C,  11  Rep.  196.  Under  the  United  States  statute  before  refemd 
to,  a  protest  made  in  a  single  case,  if  so  understood  by  the  officer,  can  be  made 
to  apply  to  subsequent  payments:  MarrioU  v.  Bnmey  9  How.  (U.  8.)  619. 

Rboovkbt  of  Illegal  Taxes  Paid  irin>XB  OoMFULnoir.  —  The  mosi 
numerous  class  of  oases  to  which  the  doctrine  as  to  reoovefy  of  involnntaiy 
payments  is  applied,  is  that  of  illegal  taxes.  It  Is  dearly  settled  doctrine^ 
that  where  an  illegal  and  void  tax  is  paid  to  prevent  a  seizure  and  sale  of  the 
taxpayer's  property  to  one  having  apparent  coloraUe  or  formal  authority  to 
make  such  seizure  and  sale,  if  the  danger  is  imminent  and  the  payment  is 
made  under  protest,  the  money  so  paid  may  be  reoovered  back:  Cooley  on 
Taxation,  568;  Blaokwell  on  Tax  TiUes,  4th  ed.,  187;  2  Dill.  Mun.  Oup.,  8d 
ed.,  sec.  939;  HiUiard  on  Taxation,  421;  Burroughs  on  Taxation,  sec  lOSi 
WUey  V.  Parmer,  14  Ala.  627;  Cfrute\fidd  v.  Wood,  16  Id.  702;  Oahaba  t. 
Buni£U,^ld,4!0O;DeFremerjfv.Afulm,SSC9L99[>iArap^ 
Ck«er,8CoL849;  fTn^ftoitf  v.  ^ratnaitf,  85  Oonn.  568;  JTurpiky  v.  ifayorefe. 
qfWUmingUm,  10  Rep.  (Del.)  765;  Kimball  v.  Com  Exchange,  1  Brad.  (HL) 
App.  209;  Lawman  v.  Dee  Momes,  29  Iowa,  810;  Cfreenbaum  v.  Kmg,  4  Eans. 
832;  Firet  Nat.  Bank  v.  Waikine,  21  Mich.  488;  HftckodemM  v.  Bkut  Saginaw^ 
25  Id.  456;  Orand  Rapida  v.  Btahdy,  40  Id.  867;  Obimfy  OomimiuAfmen  t. 
Parker,  7  Minn.  267;  TutOe  v.  EvereU,  51  Miss.  27;  8.  0.,  24  Am.  Rep.  022| 
FtcUnffy  V.  ^u<^,  56  Miss.  72;  UnUmBaiOwaiyeic.  Cb.  v.  SBimer,  9Mo.  App. 
189;  Peyeer  v.  Mayor  qf  New  York,  16  Alb.  L.  J.  288;  Bendy  v.  Soide,  Deady, 
400.  Nor  is  any  demand  necessary  before  bringing  the  suit:  Arapahoe  Cfo, 
Comm^re  v.  (hUUr,  8  Col.  849.  The  tax,  however,  must  be  absolutely  void, 
and  not  merely  irregular:  CkK>Iey  on  Tax.  565;  2  DHL  Mnn.  Corp.,  8d  ed., 
sec.  989;  Mon  v.  Oummins,  10  Rep.  (Mich.)  699;  Ha^fford  v.  Btlfoti,  69  Me. 
63.  Exoept  where  the  statute  provides  for  the  refunding  of  taxes  erroneooslj 
assessed  or  levied:  Bieharder.  Wapello  Co»,  48  Iowa,  507;  Bobhuon  v.  Bur. 
lington,  50  Id.  240.  The  tax  must  also  be  delinquent,  and  the  collector  must 
have  the  delinquent  list,  or  other  warrant  in  his  hands,  so  as  to  have  it  in  Us 
power  to  make  an  immediate  seizure  of  goods:  Woodkmd  Batik  v.  WMer,  58 
Cal.  73;  Sfodth  v.  FarreUy,  Id.  77;  De  Baker  v.  CaHUo,  Id.  478;  SaaUa  Boea 
Bank  v.  Chalfani,  Id.  170;  Merrill  v.  AtuOn,  53  Id.  379;  ESmbaU  v.  Com 
Exchange,  1  Brad.  (Dl.)  App.  209;  FirttNai.  Bank  v.  Watkln$,  21  Mich.  488) 
County  CommMonere  v.  Parker,  7  Minn.  267;  Peyaer  v.  Mayor  ete.  qf  New 
York,  16  Alb.  L.  J.  283;  Bendy  v.  Soule,  Deady,  400.  But  even  if  the  war> 
rant  for  collection  is  not  yet  actually  issued,  it  is  held  in  some  oases  that  a 
payment  of  the  tax  under  protest  will  be  deemed  involuntary,  so  as  to  be  re- 
coverable, if  nothing  remains  to  be  done  but  to  issue  the  warrant,  which  is 
required  by  law  to  be  issued  at  a  certain  time,  and  if  there  is  no  discretioa 
anywhere  to  make  any  change  in  the  tax,  or  the  time  or  mode  of  oolleodont 
Kanoae  etc  B.  Co.  v.  Wyandotte  Co,,  16  Kans.  587.  Especially  where  the 
eoUeoting  officer  has  misrepresented  to  the  taxpayer,  even  though  uninten- 
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lloDally,  the  f «cta  rMpectiiig  a  dadsion  of  the  ooort  as  to  the  oonstitatioiiAl- 
ity  of  the  tax,  and  is  thretttening  to  issue  the  wamnt,  which  he  had  previ- 
ODsly  been  enjoined  from  doing,  the  injnnotion  having  been  dissolved:  Chreen- 
hanm  ▼.  Kt/ngt  4  Kans.  882L  So  where  there  has  been  a  judgment  reoovered 
for  the  tax,  and  %  notice  from  the  receiver  that  the  warrant  will  be  issued, 
and  a  statntoiy  penalty  added;  but  where  after  the  payment  the  judgment 
is  reversed:  BcuH  Rdoet  Bank  v.  ActtertootiA,  8  Alb.  L.  J.  (N.  Y.)  57. 

If  there  is  no  mode  of  ooUeoting  the  tax  except  by  an  ordinary  proceeding 
ttfelftw  or  in  equi^,  the  payment,  though  under  protest,  must  be  deemed  vol- 
untary,  in  aooordanoe  with  the  principles  heretofore  laid  down:  ifarietta  v. 
AKoeom6,  6  Ohio  St.  471;  Ocean  Steam  Nov.  Co,  v.  Tappan,  7  Bep.  6tf .  See 
also  Drake  v.  ShurUif,  24  Hun,  422.  And,  however  illegal  the  tax  may  be, 
it  can  not  be  recovered  back  if  voluntarily  paid  within  the  meaning  <rf  the 
Iftw:  WUh  V.  Auithi,  58  GaL  152;  MeniU  v.  Anetm,  Id.  379;  De  Frtmary  v. 
^iMfin,  Id.  880;  Ocddard  v.  Sef^mour,  30  Conn.  304;  Oanigan  v.  Kmght,  47 
Iowa,  525;  McrrU  v.  Mayor  He.  qfBaJUhnare^  5  Gill,  248»  approving  the  inrin- 
cipal  case.  And  it  is  held  that  where,  after  the  warrants  are  iisued,  but  be- 
fore any  demand  made  for  the  tax,  and  before  any  special  effiort  to  collect  it, 
the  par^  comes  forward,  without  any  pressure,  and  pays  it  under  protest,  he 
caanot  recover  it:  UnUm  PacffSe  B,  B.  Co.  v.  CommiaeUmarBy  08  U.  S.  541. 
But  if  a  demand  for  the  tax  has  been  made  under  a  warrant  in  the  officer's 
hands,  though  no  threat  to  levy  has  been  made,  the  payment  will  be  deemed 
involuntary:  PatreherY.  Marathon  Oo.,52Wia.  888;  &  0.,  88  Am.  Bep.  746. 
An  action  for  a  penalty  for  non-payment  of  a  tax,  or  any  lialnlity  to  such 
action,  would  not,  as  slready  shown,  constitute  duress,  but  where  a  pay- 
ment is  made  of  an  illegal  tax,  under  protest,  to  avoid  penalties,  and  disabil- 
ities which  may  be  imposed  without  giving  the  party  his  day  in  courts  such 
payment  will  be  deemed  involuntary:  Weetem  UnUm  TeL  Co,  v.  Mayer ^  28 
Ohio  St.  521.  A  resolution  of  the  council  of  a  municipal  corporation,  which 
has  levied  an  illegal  tax,  that  the  payment  thereof  before  a  warrant  issues 
shall  be  deemed  involuntary,  does  not  afifoot  the  matter,  and  the  payment  is 
nevertheless  voluntaiy:  CcmmercUd  Bank  v.  Bocheetett  42  Barb.  488.  A 
tiueat  to  sell  realty  for  an  illegal  and  void  tax,  upon  a  warrant  in  the  officer's 
hands,  constitutes,  in  general,  as  heretofore  stated,  no  such  duress  as  to  make 
a  payment  thereof  involuntary,  since  the  sale  will  not  cloud  the  title,  or  dis- 
turb the  possession:  2  Dill.  Mun.  Corp.,  8d  ed.,  sec.  042;  BueknaU  v.  Story, 
46  CkL  580;  WUU  v.  Auetin,  58  Id.  152;  Murphy  v.  Mayor  eU.  qf  WUmhig' 
ton,  10  Bep.  76;  Bogere  v.  Chreenbiuh,  58  Me.  300;  S.  0.,  4  Am.  Bep.  292; 
DetroU  v.  Martin,  84  Mich.  170;  S.  a,  22  Am.  Bep^  512;  UnUm  Ins.  Ch,  v. 
Allegheny,  15  Pet  221.  Oonira,  in  Texas,  under  the  statutes,  Oalveiton  Oae 
Cb.  V.  Oaheeton  Co.,  54  Tex.  287.  The  fact  that  a  taxpayer,  after  paying  an 
illegal  tax,  under  protest,  applies  to  the  county  commissioners  for  relief,  does 
not  preclude  him  from  maintaining  a  subsequent  action  therefor:  Cfalveeton 
€hu  Ch,  V.  Oalveeton  Co,,  Mpra. 

MomET  Paid  io&  Bsdbmptioh  of  Laiid  Sold  io&  Iujboal  Taxis,  in 
order  to  prevent  the  issuance  of  a  deed  to  the  purchaser,  can  not  be  recovered 
back,  because,  ss  slready  shown,  a  deed  made  pursuant  to  such  a  sale  would 
be  absolutely  void,  and  would  coostitttte  no  doud  upon  the  title,  so  that  the 
true  owner  could  not  be  disturbed  thereby,  either  in  his  title  or  in  his  posses 
sion:  PUOipe  v.  J^eroon  Co.,  5  Kans.  412;  WfAoMnau  Co,  v.  Walker,  8  Id. 
481;  Shane  v.  St.  Paul,  26  Minn.  548;  S.  C,  10  Bep.  368;  Dickmeon  Co,  Com- 
tnMoner$  v.  Naihnal Land  Co.,  10  Bep.  (Kans.)  396;  Fleetwood  v.  New  York, 
2  Sandf.  475;  PoweU  v.  St.  Croix  SupervieorB,  46  Wis.  210;  S.  0.,  7  Bep.  800| 
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Laimhom  v.  Dickinwn  Co.  Commusioners,  97  U.  S.  181.  So  where  the  owner 
of  land,  sold  for  an  illegal  tax,  purchases  it  in  through  an  agent,  he  can  not 
recorer  the  money  back:  Sheldon  v.  South  School  District,  24  Conn.  88.  But 
it  la  otherwise  where,  through  such  agent,  he  becomes  the  purchaser  of 
coi-poration  stock  or  other  personalty  sold  for  an  illegal  tax,  because,  in  such 
a  case,  poaseanon  must  be  delivered  at  the  time  of  the  sale;  so  that  if  the 
owner  does  not  buy  it  in  he  will  be  deprived  of  hia  property :  Bailey  y .  OoeheH, 
82  Id.  546. 

MoNXT  Ttj.»oat.t.t  Bzaoted  lOB  RBDKifFTioir  or  Othsb  IiAND8.-~Where 
a  mortgagee,  having  entered  for  oondition  broken,  requires  the  mortgagor  or 
his  assignee  to  pay  more  than  is  actually  due  on  the  mortgage,  in  order  to  re- 
deem the  land  and  prevent  a  foreoloaure,  it  is  held  that  a  payment  of  the  sum 
demanded  under  protest,  is  compulsory  and  recoverable,  because  a  foredosnre 
and  sale  would  give  a  good  title:  CoBenove  v.  Ctofer,  4  Mete.  246.  So  where 
■och  payment  is  made  by  a  subsequent  mortgagee,  after  a  sale  under  a  power 
in  the  prior  mortgage,  in  order  to  prevent  a  conveyance:  Benttett  v.  HecUey,  6 
Minn.  240.  But  see  eontrOf  JUaripoaa  Co,  v.  Bowman,  Deady,  228.  In  Pal- 
termm  v.  Cox,  25  Ind.  261,  it  waa  held  that  where  the  assignee  of  a  mortgagor 
cf  land,  after  a  foreclosure  and  sale,  in  order  to  redeem  the  land,  paid  oertain 
■urns  erroneously,  but  in  good  faith  demanded  by  the  mortgagee,  when  a 
proper  tender  of  the  amount  actually  due  would  have  rendered  a  conveyance 
under  the  foreclosure  void,  so  that  the  assignee's  possession  was  not  in  danger, 
•aeh  payment  was  voluntary  and  could  not  be  recovered  back.  Where  a  re- 
demptioner  of  lands  sold  on  execution,  paid  under  protest  a  sum  of  money 
demanded  by  the  sheriff  in  excess  of  what  waa  really  due,  it  was  regarded  as  a 
voluntary  payment  which  could  not  be  recovered  back,  but  the  sheriff  was  said 
to  be  a  bailee  of  the  redemptioner  for  the  excess,  and  liable  therefor  after  a  de- 
mand, if  the  money  had  not  been  paid  over:  McMillan  v.  Viscfier,  14  Cal.  232. 
Where  one  agreed  with  an  execution  debtor  to  buy  in  the  debtor's  land  on  ex- 
eeu^on,  and  to  convey  to  the  debtor  upon  repayment  of  the  purchase  money 
ana  reasonable  compensation  for  his  services,  but  afterwards  demanded  an 
additional  sum  which  was  paid  under  protest,  the  payment  waa  held  volun- 
tary, because  this  amounted  to  a  mere  breach  of  contract,  and  the  plaintiff 
waa  simply  a  purchaser:  IfaU  v.  ShuUt,  4  Johns.  241. 

Pationt  of  L10BN8B  Fbx  Rsquibbd  bt  Void  Statittb  or  municipal  ordi- 
nance, to  authorize  the  payor  to  engage  in  the  business  of  selling  liquor,  or 
other  business  in  a  particular  locality,  though  such  payment  is  made  under 
protest,  is  not  to  be  deemed  compulsory,  where  the  penalty  of  pursuing  such 
business  without  a  license  is  a  fine  and  imprisonment,  but  the  only  means  of 
enforcing  it  is  by  an  ordinary  judicial  proceeding,  giving  the  party  opportu- 
nity to  make  his  defense:  Cahaba  v.  Burnett^  34  Ala.  400;  Oarriaon  v.  TUUng- 
hast,  18  GaL  408;  Ligonier  v.  Acierman,  46  Ind.  552;  S.  C,  15  Am.  Bep.  323. 
Brazil  v.  Kress,  55  Ind.  14;  Cook  v.  Boston,  9  Allen,  393;  Lee  v.  Templeton, 
13  Gray,  476;  Emery  v.  Lowell,  127  Mass.  138;  S.  C,  8  Bep.  109;  Claflki  v. 
McDonongh,  83  Mo.  412;  Irtfing  v.  St.  Louis  Co.,  Id.  575;  Bobinson  v.  Charles- 
town,  2  Rich.  317;  Noyes  v.  State,  46  Wis.  250;  S.  C,  8  Bep.  222,  citing  Afath- 
e$on  V.  Mawmanit,  20  Wis.  101;  Kellogg  v.  Supervisors,  42  Id.  97;  AUen  v. 
Burlington,  45  V t.  202.  So  especially  where  the  payment  is  made  without 
profcest^  force,  fraud,  or  threats:  Mays  v.  CincinnaU,  I  Ohio  St.  268;  SvUivan 
V.  MeCammon,  51  Ind.  264;  Edmburg  v.  Hackney,  54  Id.  83.  Where  the  fee 
is  paid  for  a  mere  revocable  privilege,  such  aa  that  of  keeping  a  private  bonded 
warehouse,  where,  independently  of  any  statute,  there  would  be  no  right  to 
such  privilege,  it  is  clear  that  the  payment  is  to  be  deemed  voluntary,  because 
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the  want  or  deprivatioQ  of  sach  privilege  is  no  abridgment  of  legal  right: 
OoMe  Y.  Maxwell,  3  Blatchf.  413. 

Bat  although  the  weight  of  authority  is  in  favor  of  the  poeition  that  the 
payment  of  » lioense  fee  for  carrying  on  the  business  of  liquor  selling,  or  the 
like,  nnder  a  void  municipal  ordinance  or  statute,  enforceable  only  by  fine 
and  imprisonment  after  trial,  is  Toluntaiy  and  not  recoverable,  the  contrary 
Is  held  in  some  oases:  Harvey  v.  Olneyf  42  III.  336;  Catoir  v.  WaUerson,  14  Bep. 
(Ohio,  1882)  632.  In  Hajtvey  v.  Olney,  supra,  a  license  fee  was  required  by 
»  void  ordinance,  for  carrying  on  the  business  of  substitute  broker,  the  pen- 
alty for  »  violAtioQ  being  fine  and  imprisonment^  and  the  plaintiff,  having 
paid  the  fee  under  protest*  brought  suit  against  the  town  to  recover  it  back, 
and  the  action  was  sustained.  Lawrence,  J.,  who  delivered  the  opinion,  said: 
**It  would  be  a  reproach  to  our  law,  if  these  municipal  corporations  should 
be  permitted  to  assume  the  right  to  pass  ordinances,  threatening  persons  with 
heavy  fines  and  a  long  imprisonment  for  carrying  on  a  lawful  business,  and, 
after  extorting  a  large  sum  of  money  for  a  pretended  license,  by  threats  of 
poraeecution,  be  allowed  to  come  into  court  and  resist  repayment  by  saying: 
Although  we  did  this  thing,  we  had  no  right  to  do  it,  and  the  ordinance  that 
wo  pretended  was  a  law,  was  really  no  law,  and  these  persons  should  have 
known  better  than  to  have  paid  us  the  money.'  It  is  only  necessary  to  say, 
that  the  town  can  not  be  permitted  to  defend  its  wrong  by  this  species  of  self- 
stoltification.  A  person  to  whom  a  town  oflfers  the  alternative  of  paying  for 
a  Hoense,  or  undergoing  a  prosecution  before  the  police  magistrate,  which 
would  result  in  fine  and  imprisonment,  if  the  ordinance  under  which  the  city 
acts  should  be  held  valid,  may  certainly  pay  his  money  under  protest,  with- 
out loeing  his  rights,  and  can  not  be  required  to  incur  the  hazard  of  the  mag- 
istrate's decision  upon  the  validity  of  the  ordinance,  and  possibly  be  driven 
to  a  writ  of  habeoB  eorpua,  to  relieve  himself  from  imprisonment." 

This  reasoning  is  ingenious  and  forcible,  but  it  can  not  be  admitted  to  be- 
sound  without  overthrowing  the  well-established  principles,  already  ex- 
plained, as  to  what  is  necessary  to  constitute  an  involuntary  payment  in  tha 
legal  sense.  It  Ib  perhaps  true,  that  a  municipal  corporation,  having  col- 
leeted  an  illegal  license-fee  under  compulsion  of  a  void  ordinance,  imposing  a 
fine  and  imprisonment  for  a  violation,  should  not  be  allowed  to  resirt  repay- 
ment on  this  ground  that  the  licensee  ought  to  have  known  better  than  to  com- 
ply with  the  illegal  exaction;  but  does  not  the  same  reasoning  apply  to  every 
payment  of  an  unlawful  demand  under  a  threat  of  legal  proceedings?  The 
law  gives  a  plain  and  adequate  remedy  to  the  party  called  upon  to  make  such 
a  payment,  if  he  chooses  to  resirt  the  demand  and  to  stand  upon  hii  legal 
rights,  but  if  he  prefers  to  pay  for  the  sake  of  peace,  rather  than  to  take  the 
risk  of  defending  himself  against  the  proceeding  to  enforce  the  penalty, 
while  it  is  no  doubt  a  hardship,  it  is  nevertheless  in  strict  accord  with  le^ 
principles,  to  leave  him  to  bear  the  loss  which  his  own  too  easy  compliance 
has  brought  upon  him.  Of  course,  if  there  is  such  compulsion  as  to  amount 
to  actual  duress  in  collecting  an  unlawful  license  fee,  it  may  be  recovered  back 
after  payment:  Ncyet  v.  fiftate,  46  Wis.  260;  S.  C,  8  Bep.  222;  as,  for  in- 
stance, if  the  statute  or  ordinance  should  authorize  a  summary  seinre  ordia- 
troBS  of  property  in  case  of  non-payment. 

Paticemt  of  Illxoal  Fxbs  Exacted  Ck)L0BB  Omen.  —It  la  well  settled 
that  where  money  is  exacted  by  and  paid  to  a  public  officer  in  excess  of  his 
legal  fees,  in  order  to  obtain  the  performance  of  an  official  duty,  to  which 
the  party  is  entitled  without  such  payment,  an  action  lies  to  recover  back 
the  meney»  as  having  bemi  invohmtariAy  paid:  Walker  v.  Ham,  2  N.  H.  238: 
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Robinaon  ▼.  Emdl^  72  N.  C.  231;  Clinton  v.  Strang,  0  Johns.  370;  Townaend 
Y.  Dyckman^  2  E.  D.  Smith,  224;  American  Ex,  Ins,  Co,  v.  Britton,  8  Bob. 
148;  LtUerrade  t.  Kaiser,  16  La.  Ann.  296;  Taylor  v.  Board  qf  ffeeUih,  31 
Pa.  St  73;  American  Steamship  Co.  ▼.  Young,  8  Bep.  (Penn.)  535;  Alston  ▼. 
Durant,  2  Strob.  257;  HiUsv.  Street,  5  Bing.  37;  S.  a,  2  M.  ft  P.  96;  Dew  ▼. 
Parsons,  2  Bam.  &  Aid.  562;  Morganr,  Palmer,  2  Bam.  &  Creas.  729;  S.C., 
4  Dow.  ft  B.  283;  iS^eefe  y.  Williams,  8  Ezch.  625;  S.  C,  17  Jar.  464;  22  L.  J. 
Ezch.  225.  Nor  need  there  be  any  other  dnreas  in  the  premieeB  than  is  im* 
plied  in  the  demand  under  color  of  office:  American  Ex,  Ins.  Co,  ▼.  Britton, 
8  Bosw.  148;  Taplor  v.  Board  qf  Health,  31  Pa.  St.  73.  Nor  need  there  be 
any  protest  to  entitle  the  party  to  recover  the  money  back:  Laierrads  v. 
Kaiser,  15  La.  Ann.  296;  American  Steamship  Co,  ▼.  Young,  8  Bep.  (Penn.) 
535.  Indeed  this  daas  of  payments  stands  upon  a  different  footing  from  that 
of  any  other  class  of  involontary  payments,  and  a  recovery  will  be  more 
readily  allowed,  not  only  because  of  the  inequality  of  position  of  the  parties, 
bat  also  on  grounds  of  pablic  policy  to  prevent  extortion  by  officials.  As 
is  said  in  Taylor  v.  Board  qf  Health,  31  F^  St.  73:  "This  is  a  sort  of  moral 
control  which  the  state  exercises  over  those  to  whom  it  intrasts  part  of  its 
functions."  Says  Sterrett,  J.,  in  American  Steamsk^  Co,  v.  Young,  8  Rep. 
(Penn.)  535:  '*  We  think  that  sound  publio  policy  requires  us  to  hold  that  a 
public  officer  who,  virtute  officii,  demands  and  takes  as  fees  for  his  services, 
what  is  not  authorized,  or  more  than  is  allowed  by  law,  should  be  compelled 
to  make  restitution.  He  and  the  public  who  have  business  to  transact  with 
him  do  not  stand  upon  an  equal  footing.  It  is  his  special  busmeas  to  be  con- 
versant with  the  law  under  which  he  acts,  and  to  know  precisely  how  much 
he  is  authorized  to  demand  for  his  services;  but  with  them  it  is  different.'* 

Examples  of  illegal  exactions  of  this  sort  which  have  been  held  recoverable 
are  numerous.  Thus  where  a  clerk  of  a  court  refused  to  give  an  order  for 
the  delivery  of  a  vessel  seised  for  violation  of  the  non-intercourse  act  until 
certain  fees  were  paid  when  he  had  no  right  to  make  the  exaction,  the  fees 
paid  were  held  recoverable:  Clinton  v.  Strong,  9  Johns.  370.  So  where 
money  is  illegally  exacted  by  a  register  for  examining  records,  or  permitting 
thsm  to  be  examined:  Townshend  v.  Dyckman,  2  K  D.  Smith,  224;  Steele  v. 
Williams,  8  Exch.  225;  S.  C„  17  Jur.  464;  22  L.  J.  Ex.  225.  Sowhere 
illegal  compensation  is  exacted  by  examiners  of  an  insurance  company,  under 
a  threat  of  telegraphing  to  the  state  controller  to  stop  the  license  of  a  par- 
ticular company:  American  Ex,  Ins,  Co,  v.  Briiton,  8  Bosw.  148.  So  as  to 
money  illegally  exacted  by  a  sheriff  as  a  conditioii  for  the  return  of  a  run- 
away slave  to  his  owner:  Alston  v.  Durant,  2  Strob.  257.  So  of  money  col- 
lected in  violation  of  a  city  ordinance  for  keeping  stalls  in  a  public  market, 
where  it  is  paid  under  protest,  the  payor  being  harassed  by  daily  suits: 
Laterrade  v.  Kaiser,  15  La.  Ann.  296. 

TTjT.bqal  DiBTBEas. — ^Where  a  party  pays  money  not  due,  or  move  than  is 
due,  to  prevent  a  threatened  distress,  or  to  release  an  actual  distress  of  his 
goods  for  rent,  it  Ib  held  not  to  be  recoverable  if  there  are  no  circumstances 
of  oppression  or  abuse,  because  this  is  regarded  as  compulsion  by  regular 
legal  process,  and  because  the  party  has  an  ample  remedy  in  an  action  of  re- 
plevin or  trespass:  ZmMs  v.  Hall,  1  Esp.  84;  Webber  v.  Aldrich,  2  N.  IL 
461;  Colioell  v.  Peden,  3  Watts,  327.  Conira,  QuinneU  v.  Washington,  10  Mo. 
53.  So  in  Cflynn  v.  Thomas,  11  Ex.  870;  8.  C,  2  Jur.  (N.  S.)  878;  25  L.  J. 
Ex.  125;  French  v.  Phillips,  2  Jur.  (N.  S.)  1169,  it  is  held  that  where  a  land 
lord  distrains  for  more  rent  than  is  due,  the  tenant  can  not  pay  the  money  to 
release  his  goods,  and  then  sue  for  the  excess,  but  that  in  order  to  render  the 
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UistreM  unlawful  he  miut  tender  wluit  is  actually  due.  If  he  loakes  such 
tender  and  it  is  refused,  and  he  then  pays  the  whole  demand,  under  protest, 
he  may  recover  hack  the  excess:  Feil  r,  WhUakery  41  L.  J.  Q.  B.  78;  8.  C,  7 
L.  R.  Q.  B.  120;  20  W.  B.  317;  25  L.  T.  (N.  S.)  880.  Where  catUe  are 
wrongfully  distrained  doing  damage,  it  is  held  that  money  paid  to  release 
them  can  not  he  recovered  hack:  London.^.  Hooper ^  Cowp.  414.  The  owner 
mnst  tender  amends  for  the  damage  done,  and  if  he  does  so  before  the  dis- 
tress, he  may  faring  replevin  or  trespass;  if  afterwards,  he  may  faring  detinnes 
Oiifttwr  V.  CbsM,  1  CkmL  B.  788;  S.  0.,  0  Jur.  666;  14  L.  J.  0.  P.  215. 

MoHxr  WaoiroruLLr  DjntAUDXD  as  Burr,  and  paid  under  threats  d 
ejectment^  Is  clearly  not  reooverafale:  Emmcn^  v.  Scudder^  115  Mass.  867* 
So  where  a  lease  provided  that  in  case  the  premises  were  made  untenantable 
fay  fire,  a  just  proportion  of  the  rent  should  cease  until  the  premises  were 
put  in  repair;  hut  that  in  such  a  case  the  lessor  should  have  an  option  to  ter^ 
Ainate  the  lease,  and  the  premises  were  damaged  by  fire,  but  the  lessor  re- 
fused to  repair,  and  still  demanded  full  rent,  which  the  tenant  paid  under 
protest,  ''In  order  to  save  his  estate  and  business,'*  the  payment  was  held 
voluntary:  Segan  v.  Bdldwm^  126  Id.  485;  S.  0.,  30  Am.  Bep.  689;  19  Alfai, 
L.  J.  519. 

BxcTOHiTB  Fsjoma  BzAcmD  bt  Oaxbombb, — Where  a  ornnmnm  oanlsr, 
having  possession  of  goods,  refuses  to  deliver  them,  ezoept  upon  payment  ol 
excessive  rates  for  canisge,  contrary  to  the  wmtmc^  and  the  owner  is  obliged 
to  pay  the  money  to  get  possession  of  his  goods,  and  accordingly  pays  under 
protest,  he  may  reoover  the  money  back:  TuU  v.  /(2e,  3  Blatchf.  249;  Lch 
fayeUt  tic  R.  R,  Co.  v.  Pottison,  41  Ind.  312;  Harmm^  v.  Bmgham,  12  N. 

7.  99;  BeekwUh  v.  Friabie,  32  Vt.  559;  AshmoU  v.  WaimorigJU,  2  G.  ft  D.  217; 

8.  C,  2  Q.  B.  837;  6  Jur.  729.  So,  generally,  where  a  common  carrier  chargee 
for  carriage  rates  in  excess  of  those  allowed  by  law,  and  a  party  is  compelled 
to  pay  those  rates  to  have  his  goods  carried,  tiie  payment  will  be  regarded  aa 
compulsory,  and  may  be  recovered  back:  MolriU  eie,  R,  B,  Co,  v.  Sterner^  61 
Ala.  559;  8.  a,9Bep.39;  CUoagottc  R.R,  Co.  r.  Chieago etc  Coed  Co.^  19 
HL  121;  Parhar  v.  Ortai  Western  R.  Co.^  7  Man.  ft  G.  253;  Qreal  Weetem  R. 
Co.  v.SuUon,  4  L.B.,  H.  of  L.  Gas.  (4  Eng.  and  Ir.  App.)  226;  8.  a,  38  L. 
J.  Bx.  177;  18  W.  B.  92.  Though  the  contrwy  is  held  in  Potomac  Coal  Co. 
V.  Ommberkmd  etc.  R.  R.  Co.,  38  Md.  226.  The  reasons  for  the  doctrine  d 
the  majority  of  the  esses  on  this  point  are  well  stated  by  Stone,  J.,  in  MobUe 
etc.  R.  Co.  V.  Stekker^  61  Ala.  559;  8.  a,  9  Bep.  39:  ''Bailroads  have  so  ex- 
pedited and  cheapened  travel  and  transportation,  have  so  driven  firam  their 
domain  all  competing  modes  of  transportation,  that  the  public  is  left  no  dis- 
cretion but  to  employ  them  or  suffor  irreparable  injury  in  this  age  of  steam 
and  electricity.  They  have  their  estabUshed  rates  of  charges,  and  these  the 
shipper  must  pay  or  forego  their  facilities  and  benefits.  To  object  or  protest 
would  be  an  idle  waste  of  words.  The  law  looks  to  the  substance  of  things* 
and  doea  not  require  useless  forms  or  ceremonies.    The  corporation  and  the 

are  In  no  sense  on  equal  terms,  and  money  thus  paid  to  ofatsin  a  neo- 
ry  service  is  not  voluntarily  paid,  as  the  law  interprets  that  phrase."  Such 
a  payment,  it  will  thus  he  seen,  stands  very  much  on  the  same  ground  as  a 
payment  of  an  illegal  fee  exacted  by  a  public  officer  for  the  periormance  of  aa 
official  duty. 

Othxh  BzAMFLn  or  Involuktaby  Patmbnts.— Money  paid  to  obtain 
possession  of  goods  improperly  detained  by  another,  of  which  the  owner  has 
an  immediate  right  of  possession,  when  there  is  no  other  method  of  getting 
possession,  without  serious  delay,  inconvenience,  or  loas*  except  by  making 
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the  payment,  can  be  recovered  back:  Chcmherkun  v.  Rted^  29  Am.  Dec  506; 
Brigga  v.  Boyd,  56  N.  Y.  289;  Shcuo  v.' Woodcock,  9  Dow.  &  R.  889;  S.  C,  7 
Bam.  k  Cress.  73.  So,  though  paid  porsnant  to  a  written  promise:  Ghoimbtt' 
lain  y.  Reed,  supra,  Thns,  money  paid,  as  boomage  for  certain  logs,  which 
accidentally  drifted  into  the  defendant's  boom,  and  which  he  declined  to  de- 
liver up  without  such  payment,  was  held  recoverable  in  Cluue  v.  Dmnal,  20 
Am.  Dec.  352.  So  where  a  mechanic  was  compelled  to  pay  a  claim  which  he 
did  not  owe,  by  the  wrongful  seizure  by  the  defendant  of  the  tools  of  his 
trade,  in  order  to  get  possession  of  such  tools:  Cotb  v.  Charter,  32  Conn.  358. 
Says  McCurdy,  J.,  in  that  case:  "It  is  safe  to  say  that  wherever  money  Is 
paid  through  a  necessity  to  obtain  possession  of  goods  illegally  withheld,  and 
where  the  detention  is  fraught  with  great  immediate  hardship,  or  irreparable 
injury,  the  payment  is  held  to  be  compulsory." 

So  where  money  is  paid  under  protest  upon  an  illegal  and  unjust  demand  in 
order  to  get  possession  of  title  deeds  detained  by  the  defendant  to  compel  such 
payment:  Qibhon  v.  QHbhon,  13  Com.  B.  205;  S.  C,  17  Jur.  416;  S.  C,  22  L.  J. 
C.P.  \ZV\Wa3etfiddy,Newbon,Q Q.  B.  275; S.  C.,8 Jur.  735; S.  C.  13 L.  J.  Q. B. 
258;  Oai€»  v.  Bvdaon,  6  Ex.  346;  S.  C. ,  20  L.  J.  Ex.  284.  So  where  money  is  paid 
by  an  assignee  of  stock  in  a  corporation  to  such  oorporation,  on  a  claim  against 
the  assignor,  which  the  assignee  is  not  bound  to  pay,  in  order  to  procure  a 
transfer  of  the  stock  on  the  books,  when  the  assignor  is  insolvent,  and  the  as- 
signee can  protect  himself  only  by  obtaining  such  transfer:  Boies  v.  New  York 
Ins,  Co,,  3  Johns.  Cas.  238.  So  in  case  of  money  paid  on  an  unjust  demand, 
by  the  holder  of  a  title  bond  to  land,  to  the  obligor,  to  procure  a  conveyance, 
where  the  obligee  has  sold  the  land  and  Us  vendee  is  urgent  for  a  deed,  and 
is  threatening  to  break  the  sale:  Pemherton  t.  WiUiamSf  87  lU.  15.  So  where 
a  principal,  having  employed  an  agent  to  purchase  certain  land  warrants  for 
him,  afterwards  sold  the  land  represented  by  the  warrants,  and  agreed  to 
convey  by  a  certain  day,  but  on  going  to  get  a  patent  found  that  through  the 
oonnivanoe  of  his  agent  it  had  been  issued  to  another  person,  who  had  given 
the  agent  a  blank  transfer,  and  that  the  agent  demanded  a  certain  sum  for 
making  a  transfer,  and  the  principal  paid  part  in  money,  and  gave  his  note 
for  the  residue,  so  as  to  get  a  patent  and  to  be  able  to  comply  with  his  own 
contnust,  both  the  note  and  payment  were  held  involuntary:  White  v.  //eyi- 
num,  34  Pa.  St.  142.  Where  a  mortgagee  in  poasesnon  threatens  to  sell  the 
premises  for  non-payment  of  interest  under  a  power  reserved  in  the  mort- 
gage, and  thereby  exacts  more  than  ia  due,  it  ia  held,  in  Close  v.  Phiipps^  7 
Man.  &  G.  586;  S.  C,  8  Scott  (N.  R.),  381,  that  an  action  lies  to  recover  back 
the  money  so  paid.  So  where  a  mortgagee,  having  agreed  with  the  assignees 
in  bankruptcy  of  the  mortgagor  to  assign  her  nun^gago  to  a  third  perwm  upon 
payment  of  principal  and  interest,  refused  to  execute  the  assignment  after  tha 
parties  had  met  for  that  purpose,  except  upon  the  payment  of  certain  oosfas,  to 
which  she  was  not  entitled,  and  the  costs  were  paid  under  protest,  it  was  held 
that  the  payment  waa  involuntary,  and  made  under  undue  pressure,  and 
therefore  reooverable:  Fnuer  v.  PendUbwry,  81  L.  J.  0.  P.  1;  8.  C,  10  W.  R. 
104. 

But  where  the  defendants,  being  the  plaintiff's  sureties  in  the  purchase  of 
certain  land,  took  a  deed  to  themselves  for  security,  by  consent,  and  after- 
wards, in  violation  of  their  agreement,  refused  to  convey  to  the  plaintiff 
upon  being  released  from  liability  as  sureties,  without  the  payment  of  a  cer- 
tain sum  in  money,  which  the  plaintiff  paid  without  making  any  objection  to 
the  amount,  the  payment  was  held  voluntary  and  not  recoverable,  because, 
among  other  things,  the  contract  between  the  plaintiff  and  his  sureties  was 


Dec  1846.]  Burton  v.  Maiishall.  171 

aot  in  writing:  OUpeUrkk  v.  SaiyvHErd,  5  Greenl.  465*  Where  money  was 
paid  by  a  foreigner  to  the  confederate  aathoritiea  to  obtain  permission  to  ex- 
port .cotton,  the  payment  was  held  volnntazy:  Radkh  v.  Hukhms^  06  U.  S. 
210.  So  where  a  cotton-press  company  combined  with  others,  and  agreed 
not  to  perform  services  for  any  person  who  would  not  pay  certain  exorbitant 
charges,  and  the  plaintiff  paid  the  charges  under  protest,  the  payment  was 
held  voluntary,  because  it  was  at  the  option  of  the  plaintiff  to  deal  with  the 
defendants  or  not,  as  he  chose:  Ladd  t.  Souihem  Cotton  Preu  Co.,  53  Tex. 
172;  S.  C,  10  Bep.  188.  So  where  the  owner  of  certain  attached  property 
compromised  with  his  creditor,  and  procured  a  release  of  the  property  by  giv- 
ing security,  but  the  creditor's  attorney  required  the  payment  of  a  certsin 
commission,  which  was  customary  in  such  cases,  but  which  the  debtor  ob- 
jected to  paying,  but  afterwards  paid  on  the  advice  of  friends,  although  the 
attorney  offered  to  wait  until  he  could  hear  from  his  clients,  and  also  offered 
to  give  up  the  oomnussion  if  the  plaintiff  would  pay  the  debt  then,  both  of 
which  propositions  were  declined,  the  payment  was  rjghtiy  held  voluntary: 
JKdiMOft  V.  Porter,  9  Gr6enL  119. 

MoHBT  Paid  ukdkb  Mistabix  or  Faot  is  Rsootkbabli:  Chrier  v.  ITiw- 
toH,  11  Am.  Dec  627;  WaUe  v.  Leggett,  18  Id.  441;  MowaU  v.  Wright^  19  Id. 
508;  HBemtter  v.  Markham,  Id.  181;  Diekhu  v.  •/ones,  27  Id.  488,  and  note^ 
Norton  v.  Harden,  32  Id.  132.  Otherwise  if  paid  under  a  mistake  of  la.w 
only:  Norton  v.  Marden,  enpra.  Unless  it  be  a  mistake  of  the  law  of  an- 
other state,  whieh  Ib  regarded  as  a  mistake  of  faot:  Id.;  fftnen  t.  Ibeter^  19 
Id.S53. 


BUBITON  V.   MaTOHATiTi, 

(i  Gill,  487.] 

Isjinranov  AOAimrr  Actob  Perpobmino  at  Anothsk  Thbatik  during 
a  season  for  which  he  has  contracted  to  perform  at  the  plaintiff's  theater 
for  a  stipulated  weekly  salary,  where  there  are  no  negative  stipulations 
in  the  oontract  prohibiting  the  defendant's  performing  elsewhere,  can 
not  be  maintained,  nor  can  another  manager  be  enjoined  from  employing 


CouBT  OF  Chanobbt  Kevxb  Lindb  Aid  to  Fubthsb  Ikjvstiob  or  op- 
pression. 

VrnxmsQ  AonoN  io&  Bbbaob  or  Cohtbaot,  Ivjunotion  will  itot  Lis  to 
prevent  the  breach,  as  the  party  is  entitled  to  but  one  compensation, 
and  it  is  presumed  that  the  action  at  law  will  furnish  that. 

Fkm  CovxBT  18  HOT  BouKD  BT  HBB  Ck>NTBACi8,  covensntSy  or  promises, 
either  at  law  or  in  equity,  except  as  to  her  separate  estate,  whether  such 
contracts  are  made  by  herself  or  by  her  husband,  with  or  without  her 
eoosentb 

IvjUHcmoK  D0X8  VOT  Lii  TO  BBflTTBAiK  FvMM  CoYXBT  from  violating  a 
oontract  for  her  personal  services  ss  an  actress,  made  for  her  by  her  hus- 
band, nor  to  restrain  the  husband  from  removing  her  beyond  the  juris- 
diction of  the  court  during  the  term  covered  by  the  contract. 

Box  for  an  injtuiotion  filed  against  Burton,  and  Burke  and 
,  to  restrain  Burton  from  permitting  Mrs.  Burke  to  perform 
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as  an  actress  in  any  theatrical  corps  under  his  management 
during  the  term  of  her  engagement  to  the  plaintiff,  prohibiting 
Burke,  defendant,  from  removing  his  wife  outside  the  jurisdic- 
tion of  the  court  during  said  term,  as  well  as  restraining  the 
wife  from  performing  in  any  other  theater.  The  bill  set  out  a 
written  agreement  or  alleged  agreement  signed  by  the  defend- 
ant, to  the  effect  that  for  a  period  of  ten  weeks  tiie  defendant 
and  his  wife  were  '^  engaged  to  perform  under  the  direction  "  of 
the  plaintiff,  at  his  theater  in  Baltimore  or  in  Philadelphia,  at  a 
certain  weekly  salary,  and  that  at  the  expiration  of  said  term  the 
defendant's  wife  was  further  engaged  for  the  full  season  at  the 
plaintiffs  theater  at  a  stipulated  weekly  salary.  It  was  further 
alleged  that  the  defendant  Burke  had  refused  to  permit  his  wife 
to  comply  with  this  engagement,  and  had  engaged  her  serrices 
to  the  defendant  Burton  for  the  period  covered  thereby,  and 
that  the  defendant  had  engaged  her  with  full  knowledge  of  the 
facts.  It  was  further  averred  that  the  plaintiff  had  sued  Burke 
at  law  for  damages  for  breach  of  this  contract,  but  feared  that 
this  remedy  would  be  ineffectual,  because  he  could  not  recover 
adequate  damages,  and  because  of  the  defendant's  ioability  to 
pay  damages.    Injtmction  granted,  and  the  defendants  appealed. 

F.  P,  Lovegrave,  for  the  appellants. 

Beverdy  Johnaon,  for  the  appellee. 

By  Oourt,  Dobsst,  J.  In  considering  the  propriety  of  the 
injunction  before  us,  it  may  not  perhaps  be  out  of  place  to  re- 
fer to  some  of  the  familiar  and  well-established  rules  which 
should  be  observed  in  reference  to  the  issue  of  such  writs.  In 
2  Story's  Eq.,  sec.  959  a,  it  is  stated,  '^  that  the  granting  or  re- 
fusing of  injunctions,  is  a  matter  resting  in  the  sound  discre- 
tion of  a  court  of  equity,  and,  consequently,  no  injtmction  will 
be  granted  wherever  it  will  operate  oppressively;"  **  or  where  it 
is  not  the  fit  and  appropriate  mode  of  redress,  tmder  all  the 
circumstances  of  the  case;  or  where  it  will  or  may  work  an  im- 
mediate mischief."  And  in  section  969  b,  of  the  same  book,  the 
learned  commentator  says:  '^  It  ought,  therefore,  to  be  guarded 
with  extreme  caution,  and  applied  only  in  dear  eases;  other- 
wise, instead  of  becoming  an  instrument  to  promote  the  public, 
as  well  as  private,  welfare,  it  may  become  a  means  of  extortion, 
and,  perhaps,  irreparable  injustice." 

The  appeal  in  this  case  has  been  taken  to  the  order  of  the 
fourth  of  October,  1846,  granting  the  injunction  prayed  for  in 
the  bill  of  complaint.     The  bill  does  not  seek  a  specific  per- 
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fonnanoe  of  the  contract,  of  which  it  chaiges  the  yiolation,  and, 
therefore,  does  not  ask  for  the  injunction,  as  ancillary  to  such  a 
proceeding,  or  as  restraining  the  violation  of  the  alleged  agree- 
ment, until  a  decree  for  such  performance  can  be  obtained.  On 
the  contrary  it  is  conceded,  as  it  well  might  be,  both  on  reason 
and  authority,  that  such  is  the  nature  of  the  engagement  or 
contract  of  Mrs.  Burke  (if  contract  it  can  be  called),  that  its 
enforcement  in  a  court  of  equity,  by  way  of  a  decree  for  its  spe- 
cific execution,  can  not  be  obtained.  What  are  the  means,  then, 
by  which  the  complainant  seeks,  through  the  medium  of  a  court 
of  equity,  to  coerce  Mrs.  Burke  to  the  observance  of  her  en- 
gagement? Why,  by  the  imposition  of  certain  prohibitions, 
restrictions,  pains,  and  penalties,  by  which  she  is  oflEered  the 
mild  alternative  of  returning  to  the  service  of  the  complainant; 
or  (if  dependent  on  her  professional  labors  for  a  support),  she 
must  either  beg  her  bread,  or  be  incarcerated  within  the  walla 
of  a  public  prison;  and  this,  too,  is  to  be  her  condition,  without 
having  first  given  her  an  opportunity  of  showing  (should  such 
be  the  fact)  that  neither  legally,  equitably,  nor  morally,  is  she 
under  the  slightest  obligation  to  return  to  the  service  of  the 
complainant.  For  the  granting  of  such  relief  in  such  a  case,  it 
is  believed,  no  sufficient  authority  can  be  produced. 

To  sustain  the  injunction  before  us,  two  cases  have  been  re- 
ferred to  by  the  complainant's  solicitor.  The  first,  that  of  JEfixr- 
Hn  V.  NvJUcin^  2  P.  Wms.  266,  "  where  certain  persona  owning  a 
house  in  the  neighborhood  of  a  church,  entered  into  an  engage- 
ment to  erect  a  cupola  and  clock,  in  consideration  that  the  bell 
should  not  be  rung  at  five  o'clock  in  the  morning,  to  their  an- 
noyance. The  agreement  being  violated,  an  injunction  waa  after- 
warda  granted,  to  prevent  the  bell  being  rung  at  that  hour." 
The  aecond  caae  waa,  that  of  Morris  v.  Colman,  18  Yes.  437, 
''  where,  upon  the  same  ground  a  celebrated  play-writer,  who 
had  covenanted  not  to  write  any  dramatic  performance  for  an- 
other theater,  was,  by  injunction,  restrained  from  violating  the 
covenant."  By  so  doing,  in  these  two  cases,  the  parties  defend- 
ant were  required  to  perform  that  which,  by  the  express  stip- 
ulations of  their  contracts,  they  were  bound  to  do.  The  grant- 
ing the  injunctions  there,  was  in  effect  and  substance,  if  not  in 
form,  the  decreeing  the  specific  execution  of  the  agreement  of 
the  parties,  according  to  the  express  and  unequivocal  terms  of 
their  compacts.  But  was  such  the  character  of  the  injunction 
issued  in  this  case  ?  Did  the  engagement  or  contract  of  Mrs. 
Burke  contain  any  negative  stipulation,  that  she  would  not  do 
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that  which  the  injtinction,  issued,  prohibited  her  from  doing? 
Unquestionably  not.  Her  only  agreement  was  to  render  the 
services,  in  the  company  of  the  complainant,  which  were  spec- 
ified in  her  contract.  The  injunction,  then,  did  not  command 
the  performance  of  that  which  was  stipulated  in  the  agreement, 
but  prohibited  the  doing  of  acts,  in  relation  to  which  she  had 
made  no  stipulation.  The  cases  cited,  therefore,  are  not  prec- 
edents for,  and  giye  no  countenance  to,  the  injunction  issued  in 
thin  case. 

In  KemJble  y.  Kean^  reported  in  6  Sim.  338,  and  to  be  found 
in  9  Cond.  Oh.  296,  after  a  full  examination  of  all  the  cases 
upon  the  subject,  the*  yice-chancellor  decided,  that  where  the 
proprietor  of  Coyent  Gharden  Theater  agreed  with  an  actor,  that 
he  should  act  for  tweniy-four  nights,  during  a  certain  period  of 
time,  at  their  theater,  and  that,  in  the  mean  time,  he  should  not 
aot*at  any  other  place  in  London,  the  court  can  not  enforce  the 
positive  part  o'f  the  contract,  and,  therefore,  it  will  not  restrain, 
by  injunction,  a  breach  of  the  negative  part.  And  in  Kimberley 
y.  Jennings,  6  Sim.  840,  and  also  reported  in  9  Cond.  Ch.  800, 
it  was  in  like  manner  determined,  that  where  a  party  agreed  not 
to  do  a  particular  act,  and  there  are  other  terms  in  the  agree- 
ment, which  are  so  vague,  that  the  court  can  not  enforce  them, 
it  will  not  grant  the  injunction  to  restrain  the  breach  of  the  neg- 
ative term.  If  these  cadiBs  are  to  be  regarded  as  of  any  author- 
ity, upon  what  principle  could  the  complainant,  under  a  contract 
afflrmatiye  in  all  its  provisions,  and  the  execution  of  which  could 
not  be  specifically  enforced,  ask  a  court  of  equity,  in  effect,  to 
engraft  upon  it  a  negative  stipulation,  the  breach  whereof  was 
to  be  restrained  by  injunction,  as  if  it  had  formed  a  part  of  the 
written  agreement  of  the  parties? 

But,  conceding  for  the  moment,  that  if  primarily  applied  to, 
a  court  of  equity  could  have  granted  the  relief  which  has  been 
extended  to  the  complainant,  under  the  circumstances  in  which 
it  has  been  sought,  it  ought  not  to  haye  been  granted.  A  court 
of  chancery  never  lends  its  aid  in  furtherance  of  injustice  or 
oppression.  Is  it  not  unjust  and  oppressive  in  the  complainant, 
whilst  prosecuting  at  law  a  suit,  by  which  he  is  to  be  indemni- 
fied for  all  damage  he  has  sustained  by  the  refusal  of  Mrs. 
Burke  to  perform  her  engagement,  that  at  the  same  time,  and 
for  the  same  injury,  he  should  seek  to  visit  upon  her  in  a  court 
of  equity  pains  and  penalties,  by  which  she  may  be  stripped  of 
all  means  of  subsistence,  or  be  consigned  to  loathsome  impris- 
onment in  jail?    Equity  wiU  not  listen  to  a  complainant  who 
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ihiiB  presents  hirriBelf  for  relief,  until  he  makes  his  election,  in 
which  court  he  desires  to  proceed  in  pursuit  of  his  rights,  and 
has  dismissed,  or  agreed  to  dismiss,  his  proceedings  in  the 
other.  The  complainant  is  entitled  to  recoyer  but  one  compen- 
sation for  the  injury  he  has  sustained.  That,  the  law  presumes, 
he  will  obtain  in  his  action  at  law;  and  to  that,  and  nothing 
more,  is  he,  in  any  aspect  of  his  case,  entitled,  either  in  the  con* 
templation  of  a  court  of  law  or  of  equiiy.  To  him  it  is  a  full 
and  adequate  indemnity.  In  mitigation  of  the  damages  to  be 
recoyered  at  law,  no  losses  or  sufferings,  inflicted  upon  Mr.  or 
Mrs.  Burke,  by  the  proceedings  in  equiiy,  can  be  given  in  eyi- 
dence.  To  them,  in  such  a  case,  neither  law  nor  equity  affords 
any  adequate  redress.  It  follows,  as  a  necessary  consequence, 
that  the  proceedings  in  both  courts,  at  the  same  time,  should 
not  be  tolerated. 

In  the  yiewB  thus  fareipressed,  we  haye  treated  Mrs.  Burke  as 
a  person  sui  juris,  and  bound  to  the  performance  of  the  engage- 
ment entered  into  on  her  behalf,  in  the  same  manner  that  she 
would  haye  been,  had  she  been  a  feme  sole.  But  such  was  not 
her  condition.  Being  a  feme  covert,  except  in  regard  to  her 
separate  property,  all  her  coyenants,  contracts,  promises,  and 
agreements,  as  well  in  courts  of  law,  as  of  equiiy,  are  absolutely 
null  and  yoid,  and  she  is  under  no  obligation,  and  can  not  be 
compelled  to  perform  them,  whether  entered  into  by  herself,  or 
on  her  behalf  l^  her  husband,  with  or  without  her  consent. 
From  this  exception,  it  results  as  a  corollary,  that  all  proceed- 
ings emanating  from  a  court  of  justice  against  her,  which  dis- 
close her  coverture,  and  seek  the  enforcement  of  any  such  con- 
tract, are  fruitless  and  illegal.  If  the  issuing  of  the  injunction 
against  Mrs.  Burke,  could,  in  tins  case,  be  sustained,  her  viola- 
tion of  it,  would  cause  to  be  visited  upon  her  all  the  conse- 
quences incident  to  an  attachment  for  a  contempt  of  court;  and 
thus,  by  indirect  means,  and  the  abuse  of  the  process  of  a  court 
of  equiiy,  she  would  be  as  amenable  for  her  contracts  entered 
into  during  coverture,  as  those  made  l^  her  dum  sola. 

This  court  will  sign  a  decree  reversing  the  order  of  the  fourth 
of  October,  1846,  and  dissolving  the  injunction  issued  there- 
under, and  dismissing  the  complainant's  bill,  with  costs,  in  this 
court  and  the  court  below. 

Injunction  dissolved  and  bill  dismissed,  with  costs. 

SNFOBcnoiiiT  vf  Eqititt  of  Contractb  fob  Pxbsonal  Sxbviois  hj  m 
■ait  for  tpedfio  perfoimanoe,  or  by  an  inJnnctioD:  See  the  note  to  Olarl^i 
Ooie^  12  Am.  Deo.  216.    As  to  the  enforcement  of  a  contract  for  service  as 
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•a  opera  singer,  see  De  Bive^Snoli  y.  ConetU,  25  Id.  032.  In  ffaUn  y.  Con- 
cordia Soe,^  42  Md.  463,  the  defendant,  an  aotor,  liaving  agreed  to  giye  hie 
eenrioes  in  that  capacity  to  the  plainti£fii  for  a  specified  term  for  a  certain 
price,  and  not  to  serve  elsewhere  withont  the  plaintiff's  written  pennission, 
the  oontract  providing  that  in  case  of  a  breach,  the  defendant  shoold  forfeit 
and  pay  to  the  plaintiffii  two  hundred  dollars,  which  should  be  deemed  for- 
feited by  a  breach  without  any  legal  proceedings,  the  plainti^b,  upon  a  breach 
of  the  contract,  filed  a  bill  for  an  injunction;  but  the  court  held  that  they 
were  restricted  to  the  remedy  provided  in  the  oontract.  Speaking  of  the 
principal  case,  Miller,  J.,  said:  "This  oontract  dififors  from  that  in  Burton  v. 
Marwhatt,  4  Gill,  4879  ^  that  it  contains  an  express  negative  stipulation  that 
the  defendant  would  not  do  that  which  the  injunction  prohibited  him  from 
doing,  whereas,  in  that  case,  the  only  agreement  on  the  part  of  Mrs.  Burke 
was  to  render  the  services  specified  in  her  contract,  and  the  injunction  pro- 
hibited her  from  doing  acts  in  relation  to  which  she  had  made  no  stipulation." 

IvjUHonoN  OB  OsHKB  Bquitablb  Rhjxv,  whku  thxbx  18  Adiqvatb 
Lboal  Bbiodt,  will  not  be  awarded:  See  IhUresi  v.  Robins,  7  Am.  Dec  704; 
Brown  ▼.  ffaff,  28  Id.  426;  Jones  v.  Hardetty,  32  Id.  180;  22o66ioii  ▼.  PiUenger^ 
Id.  412;  Oark  v.  Flkii,  33  Id.  733;  ^etoeomer  ▼.  Kline,  37  Id.  74;  Smith  v. 
PMngUl,  40  Id.  867,  and  the  notes  to  those  cases. 

Mabbixd  WoMAir's  Ooimukon  avd  Cotxvastb  abb  Void  in  generalt  ez- 
oept  so  far  as  they  conoem  her  separate  estate:  See  BtiUer  ▼.  Buekmghamf  5 
Am.  Dec.  174;  Jackson  T.Vanderheifden,  8  Id.  378;  Bass  v.  SingUton,  12  Id. 
86;  Breekenridgs  ▼.  Orms&y,  19  Id.  71;  MarUn  v.  DweOg,  21  Id.  245;  Sandr 
ford  ▼.  McLean,  23  Id.  773;  Wadkigh  ▼.  COines,  Id.  706;  Shaw  t.  Thompson, 
26  Id.  656;  Darrance  v.  SeoU,  31  Id.  609;  JfodM^  ▼.  McGregor,  Id.  622; 
HUCs  Lessee  v.  West,  Id.  442.  The  principal  case  is  cited  approvingly  as  an 
authority  for  this  well-established  doctrine,  in  Six  v.  Shaner,  26  Md.  443; 
JTms  t.  Orove,  27  Id.  401;  OM  v.  Boss,  40  Id.  393.  As  to  when  a  wife  is  re- 
gaided  as  a  feme  sole  at  oommon  law,  see  Arthur  ▼.  Broadnax,  37  Am.  Deo. 
707,  and  the  note  thereto.  As  to  the  power  of  n/eme  covert  to  contract  with 
lespeot  to  her  separate  estate,  see  Thomas  t,  FohseU,  80  Id.  230,  and  the  note 
thereto;  BMnson  v.  Dart's  Sx^rs,  31  Id.  669;  Cochran  ▼.  O'ffem,  39  Id.  60| 
t^rasier  t.  Brownhw,  42  Id.  163,  and  the  notes  thereto. 
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U  QlLL,  478.] 

PuaoHASBB  ov  ConNTBBFsrr  Bank  Bills  mat  Rbootbb  Amoubt  Paid  for 
them  upon  discovering  them  to  be  counterfeit  and  immediately  return- 
ing them,  where  both  parties  are  brokers  equally  skilled  in  detecting 
counterfeits,  and  equally  innocent;  and  where  the  purchaser  passes  the 
notes  away  bona  fide  after  receiving  them,  and  they  are  returned  to  him 
as  counterfeit  two  months  afterwards,  and  he  immediately  takes  them 
up  and  tenders  them  to  the  seller,  he  may  recover,  notwithstanding  the 
delay  in  returning  the  bills,  there  being  nothing  to  show  laches  on  his 
part. 

AssuMPerr  for  moneys  paid  to  the  defendant  by  the  plaintiff 
for  the  discount  of  five  counterfeit  bills  purporting  to  be  bilLi 


Dec  1846.]  Buck  v.  Doyle.  177 

of  the  Planters'  Bank  of  Teimeesee.  The  plaintiff  recovered 
the  amount  paid  for  two  of  the  bills,  but  the  yerdict  was  against 
him  as  to  the  other  three,  and  he  appealed  from  the  judgment 
on  this  verdict.  The  api>eal  was  based  on  an  exception  to  a  cer- 
tain instruction  given  to  the  effect  that  if  the  jury  should  find 
from  the  evidence  that  the  plaintiff  and  one  Husbands,  to  whom 
he  transferred  the  notes,  and  the  clerk  of  Larimer,  to  whom 
Husbands  transferred  three  of  them,  were  all  persons  of  ex- 
perience, skill,  and  judgment  in  the  knowledge  of  the  genuine- 
ness of  bank-notes,  and  could,  and  would,  by  the  exercise  of 
ordinary  care  and  circumspection  at  the  times  they  severally  re- 
ceived and  passed  the  notes,  have  detected  the  counterfeits,  but 
that  they  each  received  and  passed  them  without  the  exercise  of 
such  care,  and  that  Husbands  received  the  notes  without  such 
care  because  of  his  confidence  in  the  skill  and  prudence  of  the 
plaintiff,  and  that  Larimer's  clerk  took  them  without  examina- 
tion from  like  confidence  in  Husbands;  that  the  plaintiff  re- 
tained the  notes  several  days  before  passing  them  to  Husbands; 
that  at  the  time  of  Husbimds'  return  to  Baltimore  about  June 
8, 1844,  both  he  and  the  plaintiff  knew,  or  believed,  or  had  tes^ 
sonable  ground  to  suspect  and  believe,  that  the  notes  were  coun- 
terfeit, but  made  no  communication  to  the  defendant  respecting 
them  until  the  latter  end  of  July,  and  that  they  were  not  re- 
turned to  the  defendant  until  August  8, 1841;  then  the  plaintiff 
could  not  recover  with  respect  to  the  three  notes  in  question* 
The  &ct8  appear  from  the  opinion  sufficiently  for  the  purpoeea 
of  this  case. 

TeacHst  for  the  appellant. 

WiMam  Schley,  for  the  appellee. 

By  Court,  ]tlA0SDDXB,  J.  This  action  was  brought  in  Balti- 
more  couniy  court,  by  the  appellant,  to  recover  back  from  the 
defendant  money  paid  by  him  for  bank  notes,  which  proved  to 
be  counterfeits.  These  notes,  it  is  to  be  taken  for  granted, 
were  counterfeit,  and  were  received  by  the  p^infiff  of  the  de- 
fendant, in  exchange  for  other  money  which  was  good.  The 
notes  were  received  by  the  plaintiff  on  the  tweniy-fourth  of 
May,  1844,  and  a  few  days  afterwards,  were  passed  away  to  one 
Husbands,  who  went  to  Pittsburg,  and  there  sold  three  of  said 
notes  to  one  Larimer.  Husbands,  upon  his  return,  brought 
with  him,  and  delivered  to  the  plaintiff,  the  other  two.  Whether, 
upon  the  latter,  a  recovery  can  be  had,  is  not  a  question  before 
us.    The  amount  of  them  was  recovered,  and  it  is  only  to  be  in- 
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quired  now,  whether  the  plaintiff  is  entitled  to  reooyer  of  the 
defendant  the  money  which  he  paid  for  the  other  three.  These 
were  offered  to  defendant  on  the  third  of  Augost. 

On  the  part  of  the  defendant  it  is  insisted,  that  the  maxim, 
caveai  emptor j  applies  to  this  case,  and  that  the  plaintiff  can  not 
recoyer,  becaose,  by  the  exercise  of  due  diligence,  he  might 
have  discoyered  that  the  notes  were  counterfeit.  The  court  is 
not  of  this  opinion.  The  defendant,  as  well  as  the  plaintiff,  was 
a  broker,  equally  skilled  in  the  business  of  detecting  counterfeit 
notes,  and  can  not  rely  on  such  a  defense.  It  would  appear, 
that  the  plaintiff  might  haye  relied,  and  the  usage  among  bro- 
kers authorized  him  to  rely,  upon  the  skill  which  the  defendant 
possessed  in  detecting  counterfeits.  The  parties  must  be  con- 
sidered as  equally  innocent;  their  knowledge  and  their  means 
of  knowledge  were  the  same.  If,  then,  it  had  been  discoyered, 
that  these  notes  were  counterfeit,  and  had  been  returned  imme- 
diately after  they  were  receiyed,  the  plaintiff's  right  to  reooyer 
in  this  suit  the  amount  paid  for  them,  could  not  be  questioned. 

The  mquiry  then  is,  whether,  by  reason  of  any  laches  on  his 
part,  the  plaintiff  has  lost  his  right  to  recoyer  in  this  case?  We 
are  not  informed,  what  became  of  these  notes  after  they  were 
passed  away  by  Husbands  to  Larimer,  and  until  the  return  of 
them  to  the  plaintiff,  something  more  than  two  months  after 
Husbands  parted  with  the  possession  of  them.  There  is  no 
ground  for  a  presumption,  that  they  were  within  the  reach  of 
the  plaintiff,  before  the  return  of  them  to  him.  It  can  not, 
therefore,  be  said,  that  he  was  guiliy  of  any  laches,  which  would 
furnish  the  defendant  with  a  yalid  defense.  The  latter  under- 
took to  furnish  the  plaintiff  with  notes  of  the  Planters'  Bank 
of  Tennessee,  and  receiyed  therefor  a  yaluable  consideration. 
The  paper  which  he  furnished  was  not  what  he  undertook  it  to 
be,  and  was  of  no  yalue.  Surely,  then,  upon  eyery  principle  of 
equiiy,  he  is  bound  to  refund,  unless  he  can  show  (and  in  this 
he  has  failed),  laches  on  the  part  of  the  plaintiff.  If  the  case 
was  res  nova,  we  could  not  assent  to  the  opinion  of  the  court 
below. 

The  case  of  Key  y.  KnoU  and  Wife,  9  Gill  &  J.  342,  and  that 
of  JoTiea  et  al,  y.  Byde  et  al,,  5  Taunt.  488,  and  some  of  the  de- 
cisions, to  which  a  reference  is  giyen  in  the  report  of  those  cases, 
seem  to  be  at  war  with  the  decision  of  the  court  below.  There 
is  in  the  case  proof,  that  with  respect  to  the  two  bank-notes,  re- 
turned by  Husbands,  and  after  the  return  of  them  to  the  plaint- 
iff, he  expressed  apprehension  in  regard  to  them,  and  demanded 


Dec.  1846.]     •  Buck  v.  Dotle.  179 

the  money  for  tbam  of  the  defendant.  This  proof,  as  set  forth 
in  the  record,  it  ia  thought,  weakens  the  claim  of  the  plaintiff  to 
recoyer  the  sum  which  he  claims  for  the  three  notes,  which  are 
now  the  subject  of  controversy.  But  this,  it  would  seem,  is  re- 
quiiing  too  much  of  the  plaintiff,  and  is  too  faTorable  to  the  de- 
fendant. He  was,  according  to  the  proof,  quite  as  able  as  the 
plaintiff,  to  judge  whether  the  notes  were  genuine  or  otherwise. 
He  put  them  into  droulation,  received  fuU  value  for  them,  and 
was  quite  as  likely  as  the  plaintiff,  to  know  from  whom  he  ob- 
tained them,  and  if  the  three  notes  were  not  received  by  him,  at 
the  same  time,  and  from  the  same  person,  that  the  other  two 
were.  There  is  no  proof,  that  the  plaintiff  withheld  from  him 
any  information,  which  he  himself  possessed,  and  whatever 
might  have  been  the  law  of  the  case,  if  the  defendant  had  pos- 
sessed less  skill  than  the  plaintiff,  in  detecting  counterfeit  paper, 
yet  in  this  case,  between  brokers,  the  defendant  can  not  com- 
plain, that  the  plaintiff  is  the  person  who  ought  to  snffar,  un- 
less, indeed,  other  proof  can  be  offered. 
Judgment  reversed  and  procedendo  awarded. 


Yaywbxt  nr  CovvnBmT  Bius,  Ltamijti  of  party  making,  on  gromid  ol 
Implied  wamaty:  See  Watmm  v.  Ortmp,  86  Am.  Dea  572L  Payment  In 
lo^eednotaai  S^eMarHe  v.  Hatfield,  8  Id.  446;  Pope  Y.Naiiee,  12  Id.  51; 
&  a,  18  Id.  60;  Sa^  Bank  v.  ShmOi,  18  Id.  87.  That  there  is  an  implied 
warranty  of  the  gemiineneiB  of  money  med  aa  a  mediwm  of  payment^  aee 
Mimund§  Y,IHgffe$t  42  Id.  661.    Aa  to  the  eflfeot  of  n^gligenoe  in  retemiag 

aee  Bti^mmtd  v.  Btmr,  16  Id.  608,  and 
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TahiOb  v.  Wilson. 

[U  ltaOAx.r,  44.] 

Gmnr  vrm  Dm  n  No  PATmENT  nnleH  the  dmrar  hm  fnndfl  i» 
tlM  btak  on  whibh  it  is  dimwn,  and  mdeM  the  bank  is  •olTBnt^  eTaa 
thooS^ftnoeipi  is  girsn  iaexohange  therefor  ioaoooKdaiioewitliftoiirtoni 
betweoQ  the  pttrtiee. 

HoLMB  ov  Ghxok  beab  BiAaovABU  I^MB  TO  PBiBm  It  for  peymHit, 
end  eo  of  eeoh  perfy  reoeiving  it;  and  the  next  day  after  leoairing  It  la 
regarded  aa  a  reasonable  time. 

CamoK  IS  Patablb  on  PBxsDimNT  without  days  of  gnoe. 

HoLDiB  ov  Cbmsk  is  kot  GnnAT  ov  Laobss  disbhargiiig  the  drawer 
irhtK^  he  reeides  at  a  distaaoe  from  the  town  where  the  drawee's  beak  ia 
looated,  and  reoeiTos  saoh  oheok  dated  September  80th,  on  October  Ist^ 
^iHiioh  is  Saturday,  negotiates  it  toa  bank  in  his  own  town  on  October  3d, 
and  it  is  forwarded  for  ooUeotion  in  the  usual  ooniae  of  bnsinesa,  and  is 
presented  for  payment  on  October  6tfa,  the  same  dfty  on  wliioh  it  isreoeived, 
and  the  bank  has  sospended  payment  on  the  third. 

FUBon  nr  UinraD  Statu  Navt  is  Pibsovallt  Liabu  ov  his  Chbok 
transmitted  to  a  naval  offioerin  payment  of  salaiy,  wliere  the  bank  ens- 
pends  payment  before  preeentment^  whioh  is  made  in  a  reasonable  time, 
and  BOoh  parser  is  notified  of  the  faot^  and  the  receipt  given  in  exchange 
lor  the  oheok  is  demanded  back,  bat  the  demand  is  refused  and  the  re- 
esipt  need  by  the  parwr,  and  the  amoant  theceof  allowed  him,  in  ao- 
eonnting  with  the  government^  the  daim  of  the  holder  of  the  dieok 
against  the  government  being  thereby  barred. 

AgBUMPMT  on  the  mon^  counts,  and  on  a  certain  check  pay* 
aUe  to  the  plaintiff's  order  and  signed  by  the  defendant  as 
**  Pnner  of  Navy  Yard."    The  check  wu  drawn  on  the  Phoanix 
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Bank,  in  Gharlestowiiy  where  the  defendant  deposited  his  funds 
as  purser.  It  was  drawn  for  a  month's  salaxy  due  the  plaintifF 
as  captain  in  the  navy,  and  was  dated  September  30, 1842,  and 
the  defendant  deposited  it  in  the  post-office  at  Boston  on  that 
daj,  directed  to  the  phuntlff  at  Newport,  where  he  resided,  and 
was  reoeiyed  by  him  Saturday,  October  1st.  On  the  third  the 
plaintiflP  cashed  it  at  a  bank  in  Newport  That  bank,  being  in 
the  habit  of  remitting  funds  and  securities  on  Wednesday  of 
each  week  by  messenger  to  Proyidence,  forwarded  the  check  in 
that  way  to  a  Proyidenoe  bank  on  the  fifth,  where  it  was  on  the 
same  day  forwarded  to  a  Boston  bank,  and  was  presented,  on  the 
nert  day,  to  the  Phoenix  Bank,  and  was  protested  for  non-pay- 
ment, Ihe  bank  haying  suspended  payment  on  the  third,  until 
which  time  there  were  sufficient  funds  there  to  pay  the  check. 
The  check  was  subsequently  returned  to  the  plaintiff  and  taken 
up  by  him.  On  September  80th,  before  the  defendant  for- 
warded the  check  originally  to  the  plaintiff,  he  receiyed  from 
the  plaintiff,  in  accordance  with  a  custom  between  the  parties^ 
the  plaintiff's  '*  receipt  in  duplicate  on  account  of  pay  for  the 
current  month."  Upon  taking  up  the  check,  after  protest,  the 
plaintiff  notified  the  defendant  of  the  &cts,  and  demanded  back 
his  receipt  in  exchange  for  the  check,  but  the  defendant,  by  ad- 
yioe  of  counsel,  refused  to  comply  with  the  demand,  and  after- 
wards transmitted  his  account  to  the  goyemment,  crediting  him- 
self with  the  amount  of  the  check  as  a  payment  to  the  plaintiff, 
and  the  goyemment  allowed  the  credit.  Other  facts  are  ad- 
yerted  to  in  the  opinion.  It  was  agreed  between  the  parties 
that  judgment  should  be  rendered  for  the  plaintiff  or  for  the 
defendant,  as  the  court  should  think  just  and  lawful  i^on  the 
fbets  stated. 

Ayhoinf  for  the  plaintiff. 

0.  P.  Curtis,  for  the  defendant. 

By  Court,  Hubbabd,  J.  In  this  case,  we  do  not  consider  the 
acts  of  courtesy,  between  the  parties,  in  forwarding  receipts  on 
the  one  part  and  checks  on  the  other,  as  constituting  such  legal 
contract  between  them,  that  the  plaintiff  must  be  held,  from 
that  cause,  to  haye  reoeiyed  the  check  from  the  defendant  in  pay- 
ment; nor  on  the  other  hand,  that  the  defendant,  from  the  mere 
fact  of  remitting  the  check,  was  legally  entitled  to  the  plaintiffs 
receipt.  While  we  respect  the  courtesy  which  existed  between 
them,  we  can  not  giye  it  effect  as  controlling  the  legal  rights  of 
either  party. 
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We  are  of  opinion  that  the  remittance  of  the  check  to  the 
plaintiff  was  not  in  itself  payment  of  the  demand.  A  check  is 
merely  evidence  of  a  debt  due  from  the  drawer.  Whether  it 
shall  operate  as  payment  or  not,  depends  on  two  &ots;  first, 
that  the  drawer  has  fonds  to  his  credit  in  the  bank  upon  which 
it  is  drawn;  and  second,  that  the  bank  is  solvent,  or,  in  other 
words,  pays  its  bills  and  the  checks  duly  drawn  upon  it,  on  de- 
mand. The  receipt  of  a  check,  therefore,  before  presentment, 
if  there  is  no  laches  on  the  part  of  the  holder,  is  not  payment  of 
the  debt  for  which  it  is  delivered.  But  if  the  party  receiving  it  is 
gniliyof  laches  in  presentingit,or  in givingnoticeofnon-paymenty 
after  presentment,  and  the  bank  in  tiie  mean  time  suspends  pay- 
ment, he  thereby  makes  it  his  own,  and  it  shall  operate  as  payment 
of  his  debt;  the  drawer  having  funds  in  the  bank  at  the  time  of 
drawing  the  check,  and  not  having  withdrawn  them.  In  cases 
of  checks,  which  bear  a  strong  resemblance  to  bills  of  exchange, 
the  party  receiving  one  is  not  chargeable  with  laches,  though 
he  does  not  present  it  the  day  it  is  drawn.  He  is  under  no  legal 
obligation  to  run  with  it  immediately  to  the  bank.  A  reasona- 
ble time  is  allowed  for  that  purpose,  and  the  next  day  is  held  to 
be  such  reasonable  time.  In  the  present  case,  the  check,  though 
bearing  date  September  30th,  was  not  received  by  the  plaintiff 
till  the  evening  of  Saturday,  October  1st,  and  consequently  could 
not  have  been  presented  by  him  before  Monday,  the  third;  and 
if  the  plaintiff  had  been  in  Charlestown,  and  had  received  the 
check  on  the  first,  the  day  on  which  he  was  entitled  to  demand  his 
pay,  he  would  not  have  been  obliged  to  present  it  before  the  third; 
on  the  morning  of  which  day  the  bank  suspended  payment. 

A  check  may  be  either  payable  to  bearer  or  order.  The  pay- 
ment to  order  does  not  change  its  distinctive  character;  and  it 
may  be  payable  at  a  future  time.  It  differs  from  a  bill  of  ex- 
change in  this,  that  it  is  drawn  upon  a  bank,  or  on  the  house  of 
a  private  banker,  is  payable  on  presentment,  and  the  bank  or 
banker  is  not  entitled  to  days  of  grace  upon  it,  although  pay- 
able on  some  other  day  than  its  date.  It  may  also  be  passed 
from  hand  to  hand,  and  a  reasonable  time  is  allowed  to  each 
party  receiving  the  same  to  present  it  for  payment:  Bickford  v. 
Bidge,  2  Camp.  637;  WiUiams  v.  SmUh,  2  Bam.  &  Aid.  496; 
Stoiy  on  Notes,  sec.  489;  3  Kent's  Com.,  5th  ed.,  104,  note; 
Matter  ofBrtrwn,  2  Stoiy,  512.  The  check  in  this  case  was  pay- 
able to  the  plaintiff's  order,  was  sent  to  him  at  Newport,  and 
was  l^  him  negotiated  on  the  third  of  October,  at  a  bank  in  that 
town.     The  bank  forwarded  it,  in  the  usual  course  of  their  busi- 
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ness,  and  when  it  reached  Boston  it  was  presented  for  pa3rment; 
and  upon  refusal,  notice  was  immediately  given  to  the  drawer. 
In  any  view  of  the  facts,  therefore,  the  plaintiff  is  not  charge- 
able with  laches. 

Again;  the  defendant  alleges  that  he  was  a  public  officer, 
known  as  such  by  the  plaintiff,  and  that  he  was  acting  in  his 
public  capacity,  in  the  discharge  of  the  plaintiff's  claim,  by  the 
remitting  of  the  check,  and  that  whether  the  plaintiff  is  entitled 
to  relief  from  the  government  or  not,  the  defendant  is  not  per- 
sonally responsible  to  him.  In  regard  to  the  general  principle 
of  the  law,  as  to  the  responsibility  of  public  officers  for  contracts 
made  in  the  conducting  and  management  of  their  official  duties, 
we  have  no  doubt  that  they  are  not  personally  liable.  But,  after 
due  consideration,  we  think  the  present  case  is  not  embraced 
within  that  rule,  so  that  the  defendant  can  justly  avail  himself 
of  it  in  answer  to  the  plaintiff's  demand.  The  check  was  not 
payment,  and  the  plaintiff  was  guiliy  of  no  laches  in  presenting 
it;  the  bank  was  insolvent,  and  the  defendant  had  in  fact  re- 
ceived the  plaintiff's  receipt,  for  which,  as  it  turned  out,  though 
without  &ult  on  either  part,  the  plaintiff  had  received  no  con- 
sideration. Before  the  defendant  sent  on  the  receipt  of  the 
plaintiff  to  the  department  at  Washington  with  which  he  ac- 
counted, and  while  the  receipt  was  within  his  own  control,  the 
plaintiff  gave  him  notice  of  the  facts,  and  requested  him  to  re- 
turn his  receipt  and  receive  back  the  check.  But  the  defendant, 
acting,  it  is  admitted,  in  good  faith,  and  under  advice  of  coun- 
sel, refused  the  plaintiff's  request,  and  sent  on  the  receipt  to  the 
department,  and  claimed  credit  for  the  payment  to  the  plaintiff, 
which  payment  was  allowed  him  by  the  government.  By  this 
transaction,  we  are  of  opinion  that  the  plaintiff's  claim  on  the 
government  was  barred,  and  that  his  remedy  is  on  the  defend- 
ant: Dreeman  v.  Otis,  9  Mass.  272  [6  Am.  Dec.  66].  The  claim 
is  an  equitable  one,  and  we  are  not  aware  of  any  stringent  rule 
of  law  to  defeat  it.  The  defendant,  after  notice,  instead  of  re- 
taining the  receipt,  and  stating  the  facts  to  the  department,  va- 
ried his  relations  to  the  plaintiff,  as  a  public  agent,  and  claimed 
the  remittance  of  his  check  as  payment;  intending  thereby  to 
release  himself  from  responsibilify  to  the  amount  of  such  check, 
and  to  make  the  plaintiff  the  petitioner  to  the  government  for 
relief.  But  we  think  he  could  not,  as  between  himself  and  the 
plaintiff,  claim  an  allowance  by  the  government  of  payment  to 
the  plaintiff,  without  an  actual  payment  to  him;  the  plaintiff 
having  been  guilty  of  no  laches. 
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A  qaeetion  has  been  raised  and  argued,  whether  the  defend- 
ant was  justified  in  depositing  the  goTemment  funds  in  the 
Phcenix  Bank;  and  a  correspondence  with  the  department  on  the 
subject  has  been  introduced  into  the  case.  But,  from  the  view 
taken  of  the  transactions  between  the  parties,  it  is  unnecessary 
to  determine  this  question.  It  is  sufficient  to  say,  that  if  the 
money  was  rightfully  deposited  and  kept  there  by  the  defend- 
ant, the  government  should  bear  the  loss;  but  if  the  defendant 
went  beyond  the  line  of  his  duty,  in  using  that  bank  as  the 
place  of  his  deposit,  then  it  will  be  a  subject  for  consideration, 
as  between  him  and  the  government,  whether  he  has  not  made 
the  bank  his  debtor,  and  taken  the  responsibility  of  its  solvency 
upon  himself.  But  in  this  question  we  think  the  plaintiff  is 
not  called  upon  to  participate,  as  the  check  sent  to  him  was  not 
a  payment  of  his  services,  whether  the  deposit  be  considered 
as  made  by  the  government,  through  its  authorized  agent,  or 
by  the  defendant  in  his  private  capacity;  because  the  bank  was 
insolvent  when  the  check  was  available  to  the  plaintiff. 

We  think,  therefore,  that  the  defendant,  to  whose  credit  the 
money  remains  in  the  bank,  is  the  party  to  claim  as  the  cred- 
itor of  the  bank,  in  behalf  of  the  government,  or  in  his  own 
right;  and  if  his  act  was  justifiable,  in  making  the  deposit  (in 
regard  to  which  we  intend  to  raise  no  doubts),  then  his  claim 
upon  the  government  is  valid.  But  if  not,  then  we  think  he 
must  sustain  the  loss,  rather  than  the  plaintiff,  as  his  relations 
to  the  bank  were  not  changed  by  the  mere  remittance  of  the 
check,  while  the  defendant's  claim  upon  the  government  was 
discharged  by  the  giving  of  his  receipt,  and  the  tmnsmission  of 
it  by  the  defendant  to  the  department. 

Judgment  for  the  plaintiff. 

Chicss  Bxoabdbd  as  Inland  Bius:  See  Orwger  v.  Armnt^nrng^  2  Am. 
Deo.  126;  ffuni^^rie§  v.  BiehteU,  18  Id.  268;  8mUh  v.  Jamea,  82  Id.  627| 
WaOger  v.  (M8$e,  83  Id.  60,  and  notoe. 

PauBNTMSNT  ov  Chxck,  Dhjoingb  AS  TO,  and  what  deemed  fatal 
laches:  See  Conroy  v.  Warren,  2  Am.  Deo.  166;  Mohawk  Bank  v.  Broderiek^ 
27  Id.  192,  and  note;  Smith  v.  Janea,  82  Id.  627;  Salter  ▼.  Burt,  Id.  680; 
Waiher  ▼.  Otiue,  88  Id.  00,  and  notes.  In  BaOroad  Co.  v.  KatUmal  Bank, 
102  U.  S.  46^  the  principal  case  is  dted  to  the  point  that  where  a  creditor 
leodyes  a  check  from  his  debtor,  and  fails  to  make  demand  in  a  reasonable 
time,  his  laches  operates  as  payment  of  the  check  between  himself  and  the 
debtor. 

PATXsirr  BT  Check:  See  Walker  v.  Oeieee,  88  Am.  Dec  60.  Whether  a 
eheck  was  taken  in  payment  or  not  depends  upon  the  agreement  and  nnder- 
standing  of  the  parties,  and  is  a  question  of  hot  for  the  jnry:  Smith  ▼.  Col- 

I,  115  Mass.  398.    An  auctioneer  has  no  right,  by  virtne  of  his  employ* 
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ment  m  loob,  withoat  express  aathority,  to  biiid  a  party  by  aooepting  as 
«Mh  a  check  drawn  against  a  bank  in  which  the  drawer  had  at  the  time  no 
fonds:  BroughUm  ▼.  8iUoway^  114  Id.  73,  both  citing  the  principal  caea. 

LiABiUTT  GV  PuBUo  OwiGER  ON  BiLL  Dbawv  bt  Hzm:  See  Bamk  ^ 
KetUnfick^  ▼.  Samien^  Id  Am.  Dec  149. 
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£11  UnoALV,64.] 
BUL  GOLUOTOB  IB  KOT  IkDIOIABLB   VOB  FiMKEm.mmiT  fOB  ApPSOPBIa<!^ 

nro  MoNXTB,  Ooujbctkd  on  bills  in  his  hands,  to  his  own  nse,  nnder  the 
Massachosetts  statote,  becanse  he  is  not  an  "agent  or  servant^"  within 
the  sense  of  that  statute,  although  employed  only  by  a  single  fiim  to  col- 
lect bills  on  commission. 


Ihdioimsiit  for  embezzlement  under  fhe  rerised  statates,  o.  126, 
MO.  29,  proyiding  that  ^'  if  any  agent,  clerk,  or  servant  of  any 
priyate  person,  or  of  any  copartnership,  etc.,  shall  embezzle  or 
fraudulently  eonyert,  etc.,  without  consent  of  his  employer  or 
master,  any  money  or  property  of  another  which  shall  haye  come 
to  his  possession,  or  shall  be  under  his  care  by  yirtue  of  such 
employment,"  etc.  It  appeared  that  the  defendant  had  been 
employed  by  a  certain  firm  of  newspaper  publishers  to  colleot 
their  bills  for  a  certain  commission,  and  that  certain  bills  hay- 
ing been  collected,  he  had  not  accounted  for  or  paid  oyer  the 
proceeds,  but  had  converted  the  same  to  his  own  use.  The 
judge  instructed  the  jury  that  the  defendant  was  an  agent  or 
servant  within  the  statute.  Verdict  of  guiliy,  and  the  judge, 
regarding  the  question  of  law  as  somewhat  doubtful,  reported 
the  case  for  this  court's  opinion. 

J.  F.  Moore  t  'or  the  defendant. 

S.  2>.  Parber,  for  the  commonwealth. 

By  Oourt,  Dbwbt,  J.  In  the  case  of  OommomweaUh  y.  8team»^ 
2  Mete.  848,  cited  l^  the  defendant's  counsel,  it  was  decided, 
that  an  auctioneer,  who  receives  mon^  on  the  sale  of  his  em- 
ployer's goods,  and  conyerts  it  to  his  own  use,  is  not  such  an 
agent  or  servant  as  is  intended  by  the  revised  statutes,  c.  126, 
sec.  29.  That  case  is  decisive  of  the  present.  A  distinction 
was  suggested  by  the  attorney  for  the  commonwealth,  between 
the  two  cases,  namely,  that  an  auctioneer  is  an  agent  for  many 
persons,  and  must,  of  necessiiy,  have  the  authority  to  inter 
mingle  the  moneys  received  from  various  sales. 

The  present  case,  as  stated  in  the  leport,  sets  forth  onlj  tb> 
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agency  of  the  defendant  as  a  collector  of  bills  for  a  single  news- 
paper establishment;  but  practically  we  know  very  well  this 
class  of  agents  are  employed  in  a  collecting  tour,  by  many  dif- 
ferent offices.  We  do  not,  bowcTer,  think  that  the  liability  of 
the  party  to  the  penalties  for  an  act  of  embezzlement  depends 
so  much  upon  that  circumstance  as  upon  the  nature  of  the 
agency,  and  more  especially  upon  the  right  of  property  in  the 
specific  article  alleged  to  have  been  embezzled.  In  the  case  of  a 
domestic  servant,  and,  to  some  extent,  in  the  case  of  a  special 
agency,  the  right  of  property  and  the  possession  continue  in  the 
principal,  and  a  disposal  of  the  property  would  be  a  violation  of 
the  trust,  and  an  act  of  embezdement.  But  oases  of  commis- 
sion merchants,  auctioneers,  and  attorneys  authorized  to  collect 
demands,  stand  upon  a  difEerent  footing;  and  a  faQure  to  pay 
over  the  balance  due  to  their  employers,  upon  their  collections, 
will  not,under  the  ordinary  circumstances  attending  sudh  agency, 
subject  them  to  the  heavy  penalties  consequent  upon  a  convio- 
tion  of  the  crime  of  embezzlement. 
New  trial  ordered. 


Embezzlemeht,  OB  Laboxkt  bt  Skbvant  OB  Bailbb:  See  Suae  v.  Ocvmcu^ 
10  Am.  Deo.  576;  PeopU  ▼.  Sherman,  26  Id.  563;  Bwdd  y.  Siate^  39  Id.  189; 
PeopU  V.  CaU^  43  Id.  665.  In  ChmmamoeaUh  v.  Ifaya,  14  Gray,  64,  it  ii 
held,  oiHag  the  principal  case,  that  the  Mawaohnaetta  statute  relating  to 
embeczlement  has  been  strictly  constmed  and  its  operation  carefally  confined 
to  persons  having  in  their  possession,  by  virtue  of  their  occnpation  or  eni« 
ployment,  the  money  or  property  of  another,  which  has  been  fraudulently 
ooQverted,  in  violation  of  a  trust  reposed  in  them.  Where  one  employed  by 
the  maker  of  a  note,  not  as  a  broker,  but  merely  to  sell  it  and  receive  the 
proceeds  and  pay  them  over  specifically  to  a  third  person,  fraudulently  con- 
verts them  to  his  own  use,  he  is  guilty  of  embezzlement,  although  upon 
receiving  the  note  he  gave  the  maker  his  own  note  for  the  same  amount,  if  it 
was  agreed  that  hia  note  should  be  deposited  with  the  third  person  bene- 
ficially interested  as  a  receipt,  to  be  surrendered  when  the  proceeds  are  paid 
over:  C<mimiontDeaUh  v.  Foster,  107  Mass.  222,  citing  the  principal  case.  The 
case  Ib  also  cited  and  distinguished  in  GomnumtDeaUh  v.  Tucherman,  10  €hray, 
196,  where  it  is  held  that  the  treasurer  of  a  railroad  company  is  an  '*  officer, 
agent,  clerk,  or  servant"  of  the  corporation  within  the  meaning  of  the  statute 
relating  to  embezzlement,  and  that  where  he  receives  money  of  the  corpo- 
ration and  deposits  it  in  a  bank,  and  afterwards  draws  it  out  in  bills  or  oois 
which  he  fraudulently  converts  to  Us  own  use,  he  is  liable  for  embende- 
ment  under  that  statute. 
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GrouLD  V.  Lamb. 

(11  BISXOAUr,  84.] 

WoED  ''Hum"  n  Genxballt  Niobbsabt  to  Grsatb  Fbk-siicplb  Bbtatb 
in  pmnieet  ooBveyed;  bat  the  role  U  enbjeot  to  exceptions. 

Fn  Sncpui  mat  bb  Cbbatkd  bt  Rbvkbbkgb  to  Othbr  Dbbds  wtthoiit 
UsB  OF  Word  ^'Hbibs,*'  .where  tnoh  »ppeaxB  clearly  to  be  the  in- 
tmtioD. 

Lboal  Bbtatb  Conybtbd  nr  TBimr  uvtn  bb  CoMimrBUBATB  with  the 
tmet. 

Fbb  SnfPLB  pAflSBS  BT  CoMTBTANOB  Vf  Tkitbt  whbn  Nbobbsabt  to  the 
exeontion  of  the  tmeta,  although  the  word  "  heirs'*  is  not  nsed;  as  where 
the  conTeyanoe  is  to  the  trustee,  '*  to  have  and  to  hold  the  said  granted 
premises  to  the  said  M.  H.,  as  he  is  tmstee  under  an  indenture  triparttte,** 
describing  it^  **  to  him,  the  said  M.  H.,  in  tmst,  as  aforesaid,  and  to  his 
soooeesors  and  usigns,  to  his  and  their  sole  use  and  behoof  forerer,"  where 
the  trusts  created  by  the  indentore  are  soch  that  the  trustee  must  hsTe 
the  fee  simple  title  in  order  to  execute  them. 

Bill  for  crpedfic  performanoe.    The  opinion  statee  the  caae. 

A.  H.  Fiske^  for  the  plaintifiEs. 

Cooke,  for  the  defendants. 

By  Court,  Wilde,  J.  This  is  a  hill  in  equity  brought  bj 
Dayid  Gould,  and  by  Willard  Badger  and  his  wife,  to  enforce 
the  specific  performance  of  a  contract  between  Benjamin  W. 
Lamb,  deceased,  and  Mark  Healey,  from  whom  the  plaintiffs  de- 
rive their  title.  By  an  indenture,  dated  July  8, 1830,  Sophia  A. 
Badger,  one  of  the  plaintiffs,  before  her  marriage  with  her  precK 
ent  husband,  conyeyed  certain  real  and  personal  estate  to  the 
said  Mark  Healey,  his  heirs  and  assigns,  in  trust  and  for  the 
purposes  in  the  said  indenture  mentioned;  in  pursuance  whereof, 
the  said  Healey  afterwards  made  the  contract  with  the  said 
Benjamin  W.  Lamb,  which  is  set  forth  in  the  bill,  for  the  pur- 
chase of  a  certain  lot  of  land  and  tenements,  to  be  conveyed  to 
said  Healey  in  trust,  and  to  be  held  by  him,  and  his  successors 
in  the  trust,  on  the  trusts  set  forth  in  the  said  indenture.  Af- 
terwards, on  the  thirteenth  of  April,  1832,  the  said  Benjamin 
W.  Lamb,  by  his  deed  of  that  date,  did  convey  to  the  said 
Healey  the  said  lot  of  land  and  tenements,  to  have  and  to  hold 
the  isame  in  trust,  and  for  the  purposes  in  said  indenture  men- 
tioned; and  the  question  is,  whether  the  said  conveyance  was  in* 
pursuance  of  the  said  contract.  The  defendants  insist  that,  by 
the  said  conveyance,  a  good  estate  in  fee  simple  passed  to  the 
said  Healey,  and  that  thereby  the  said  Benjamin  W.  Lamb's  con- 
tract with  the  said  Healey  vms  fully  performed.    On  the  other 
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handy  the  plaintiffii  charge  that  it  was  not,  and  pray  that  the  de- 
fendants, who  are  the  heirs  and  the  administrator  of  the  estate 
of  the  said  Benjamin  W.  Lamb,  may  be  ordered  to  complete 
and  carry  into  fall  effect  his  said  contract,  by  the  conveyance  of 
all  his  and  their  right  and  title  in  and  to  said  premises  to  David 
Gould,  one  of  the  plaintiffs,  who  has  succeeded  the  said  Healey 
as  trustee  of  said  estate,  in  pursuance  of  a  provision  in  said  in- 
denture contained. 

By  the  contract,  the  said  Benjamin  W.  Lamb  was  obligated 
to  give  "  a  deed  or  assurance  of  the  said  land  and  tenements, 
with  usual  covenants  of  warraniy,  by  means  whereof  the  same 
land  and  tenements  shall  become  and  be  vested  in  the  said 
Healey,  and  his  successors  in  said  trust,  in  fee  simple  forever, 
upon  the  trusts  and  for  the  purposes  in  the  said  indenture  de- 
clared, free  from  all  incumbrances  and  impediments  of  title 
whatsoever." 

The  words  of  the  habendum  of  the  deed  of  said  land  and  ten- 
ements given  by  said  Lamb  to  said  Healey,  upon  which  the  ques- 
tion depends,  are  these:  **  To  have  and  to  hold  the  said  granted 
premises  to  the  said  Mark  Healey,  as  his  trustee  imder  an  in- 
denture tripartite,  bearing  date  eighth  of  July,  a.  d.  1830,  made 
by  and  between  Sophia  Ann  Cross,  then  widow,  but  now  wife  of 
said  Willard  Badger,  of  the  first  part,  and  said  Willard  Badger, 
of  the  second  part,  to  him  the  said  Mark  Healey,  in  trust  as 
aforesaid,  and  to  his  successors  and  assigns,  to  his  and  their 
sole  use  and  behoof  forever."  The  objection  to  the  title  is,  that 
this  conveyance  did  not  create  a  fee-simple  estate  in  Mark  Hea- 
ley, it  not  being  a  conveyance  to  him  and  his  heirs;  the  word 
''heirs"  being  absolutely  neoessaxy  to  create  a  fee  simple;  and 
this  is  the  general  rule,  undoubtedly.  But  to  this,  as  to  all 
general  rules,  there  are  exceptions.  As,  if  lands  be  given  and 
granted  to  a  bishop,  parson,  or  the  like,  to  have  and  to  hold  to 
him  and  his  successors,  this  is  a  fee  simple.  So  if  lands  be 
granted  to  a  corporation  aggregate,  without  the  word  ''  success- 
ors," or  any  other  word,  it  will  create  a  fee  simple  estate.  So 
if  one  recite  that  B.  hath  enfeoffdd  him  of  white  acre,  to  have  and 
to  hold  to  him  and  his  heirs,  and  he  doth  grant  the  same  to  C, 
by  this,  C,  the  grantee,  takes  a  fee  simple  of  this  acre:  Shep. 
Touch.  101.  So  if  a  father  enfeoffs  his  son,  to  hold  to  him  and 
his  heirs,  and  the  son  re-enfeofiis  the  father  as  fully  as  the  father 
enfeoffed  him,  an  estate  in  fee  simple  will  pass:  Co.  Lit.  9  b.; 
Cm.  Dig.,  tit  82,  c.  24,  sec.  8;  2  Crabb  on  Beal  Property, 
sec.  956.    And  undoubtedly  a  fee  simple  may  be  created  by 
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other  words  of  lef erenoe  to  deeds  and  instruments  without  the 
ase  of  the  word  ''heirs/'  where  the  intention  appears  clear. 
And  so  we  think  the  deed  in  question  is  to  be  construed,  by  the 
reference  made  to  the  indenture,  by  which  the  personal  properly 
of  Sophia  Ann  Cross  was  conveyed  to  the  said  Healey,  with 
power  to  convert  it  into  money,  and  invest  the  proceeds  in  real 
estate,  and  her  real  estate  was  conveyed  to  him  in  fee  simple; 
the  personal  and  real  property  being  conveyed  to  him  in  tnist. 
The  land  and  tenements  purdiased  of  Benjamin  W.  Lamb  were 
purchased  with  the  trust  fund,  conformably  to  the  said  power 
given  him  in  the  indenture,  and  by  which  he  was  required  to 
hold  the  properfy  obtained  by  him  by  purchase  or  exchange, 
**  subject  to,  and  so  as  not  in  any  way  or  manner  to  affect  or 
prejudice  the  trusts  aforesaid;"  that  is,  the  trusts  created  by  in- 
denture. By  that  indenture,  the  trustee  was  to  hold  the  prop- 
erty in  trust  for  the  said  Sophia,  her  heirs,  executors,  adminis- 
traton,  and  assigns,  until  the  said  intended  marriage  should  be 
solemnized,  and  afterwards  to  hold  the  same  upon  sundry  other 
trusts;  and  finally,  after  the  decease  of  the  said  SopUa,  the 
trustee  was  to  convey  the  property  to  such  persons  as  she,  by 
any  will  imder  hand,  attested  by  two  witnesses,  should  direct 
and  appoint;  and  in  default  of  such  appointment,  then  to  the 
right  heirs  of  the  said  Sophia.  Meanwhile  the  trustee  was  au- 
thorized to  sell  the  trust  property,  or  to  exchange  it  for  other 
property,  as  before  remarked. 

By  reference  to  these  provisions  in  the  indenture,  the  oonstroo- 
tion  of  the  deed  in  question  is  obvious.  By  the  express  words 
of  the  habendum^  the  trustee  was  to  have  and  hold  the  property 
oonveyed,  as  he  is  trustee  under  the  indenture.  And  under  the 
indenture  he  held  the  real  estate,  that  was  first  conveyed  to  him, 
in  fee  simple;  and  without  having  such  an  estate,  he  could  not 
execute  the  trusts  created  by  the  indenture.  And  it  is  a  well- 
settled  rule  of  construction,  that  where  the  legal  estate  is  con- 
veyed in  trust,  it  must  be  commensurate  with  the  trust.  This 
was  so  decided  in  the  case  of  NewhaU  v.  Wheder^  7  Mass.  189,  a 
case  very  similar  to  the  present.  The  land  in  that  case  was  con- 
veyed to  the  selectmen  of  HoUis,  and  to  their  successors  in  office, 
without  words  of  limitation,  in  trust  for  one  Josiah  Hunt  and 
his  heirs;  and  it  was  held,  that  as  Hunt  had  an  equitable  estate 
in  fee  simple,  the  legal  estato  of  the  trustees  was  a  feeHsomple 
estate  also.    See  also  Stearr.t  v.  Palmer^  10  Mete.  86. 

For  these  reasons,  we  a«^  of  opinion  that  the  deed  from  Lamb 
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to  HMlqrpMuedan  artate  in  fee  Bimple,and  waa  a  full  pexfonn- 
anoe  of  hia  oontmofc. 
Bill  diamiaaed. 

What  WoBDB  nr  Dmmd  PamaFbb:  B91&  Arms t.  Bmri,  la  Am.  Deo. 60S. 

TBronn  Taemb  Fbb  without  Usb  of  Wobd  '*  Hubs'*  under  «  deed  wheo 
tmtwmnry  to  the  pvzpoiei  of  the  trust:  Ohamberiaiin  ▼.  Tkompmmt  26  Am. 
Deo.  890.  See  genanlly  that « trustee  takm  the  estate  nooesssiy  to  the  per* 
formaaoe  of  the  trust:  Jforton  ▼.  BatrreUf  80  Id.  575.  In  Ooodrieh  ▼.  ProC' 
iar,  1  Gray,  570,  the  principal  case  is  dted  as  an  anthoritj  for  the  general 
dootrine,  that  the  estate  and  powers  of  a  tmstee  are  oommensnrate  with  the 
tmst  oonfided  to  him. 

Wobd  "Hxzbs"  n  Gbhbballt  NaaaauBT  to  Ybbt  Bbzatb  of  Inbib- 
iTAiroB  either  nnder  a  deed  or  nnder  a  devise,  if  the  grantee  or  devisee  is  a 
natural  person:  (Mewtkmd  v.  MttOeU^  6  Cosh.  407.  No  words  ol  perpetaitj 
will  sapply  its  plaoe;  a  grant  to  a  man  to  have  and  to  hold  to  him  forever,  or 
to  him  and  his  nstigns  forever,  oarries  only  an  estate  lor  lile«  OmriU  v.  Cfmd' 
mer,  1 8  Meto.  461,  both  dtlng  Otmld  v.  LmA. 


Ohbnxy  v.  Bobton  and  Mainb  R  R.  Go. 

[U  XaxoALV.  ISL] 

EvLB  OF  Railway  Oompant  that  Pasbbnobb  must  Go  thbough  oir  Sahb 
Tbaik  to  his  destination,  is  reasonable,  it  seems,  and  forms  part  of  the 
oontraot  npon  the  purohase  of  a  ticket,  although  the  role  is  nnknown  to 
the  passenger. 

Pdbqhasib  of  Bailwat  Tiokbt  fbom  Onb  Plaob  to  Anothxb  oab  iroT 
Stop  Ovbb  at  an  intermediate  point  and  oontinae  his  journey  on  the  same 
ticket  on  another  train,  where  a  role  of  the  railway  company  provides 
timt  parties  holding  tickets  from  plaoe  to  plaoe  most  go  throogh  on  the 
same  train,  althoogh  the  passenger  has  no  knowledge  of  the  role,  and 
there  is  no  restriction  on  the  ticket  itself,  especially  where  he  is  informed 
of  the  role  before  he  stops  off^  and  his  money  is  tendered  back  to  him, 
dednoting  the  fare  to  the  point  where  he  leavea  the  train. 

AaBUMPBiT  in  the  oommon  pleaa,  for  money  had  and  reoeiTBd, 
and  for  fareaoh  of  a  oontraot  to  carry  the  plaintiff  from  Durham, 
New  Hampshire,  to  Boston.  From  the  oase  stated,  it  appeared 
that  the  plaintiff  purchased  tickets  by  the  defendants'  road  for 
himself  and  wife  from  Durham  to  Boston.  There  was,  at  the 
time,  a  rule  of  the  defendants,  which  was,  howeyer,  imbnown 
to  the  plaintiff,  to  the  effect  that  purchasers  of  tickets  from  one 
plaoe  to  another,  must  go  through  on  the  same  train.  The 
plaintiff  intended  to  get  off  at  Exeter,  and  to  go-on  by  the  next 
train  to  Boston,  but  before  reaching  Exeter  he  waa  informed  of 
the  rule  abore  mentioned,  and  his  tickets  were  taken  up  and 
aheoka  '^good  for  this  trip  only'*  giyen  him  inatead.     The 
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plaintiff  demanded  his  tickets  in  exchange  for  the  checks  before 
reaching  Exeter,  which  was  refused,  but  the  conductor  offered 
to  refund  the  plaintiff's  money,  dedacting  the  fare  from  Durham 
to  Exeter,  which  the  plaintiff  declined.  The  plaintiff  stopped 
at  Exeter  with  his  wife,  and  went  on  to  Boston  by  the  next 
train.  He  tendered  his  checks,  which  were  refused,  and  he  was 
compelled  to  pay  the  regular  fare.  Judgment  for  the  plaintiff, 
and  the  defendants  appealed. 

Putnam^  for  the  plaintiff. 

O.  MRndt  for  the  defendants. 

• 

By  Oourt,  DxwxT,  J.  This  case  inToWes  no  question  of  the 
general  duty  of  railroad  companies  to  cany  passengers  who 
offer  themselyes,  and  are  ready  to  pay  the  usual  rate  of  fare.  It 
is  only  a  question  whether  one  who  purchases  a  ticket  entitling 
him,  by  the  rules  of  the  company  regulating  the  tariff  of  fiuces, 
to  a  continuous  passage  through,  and  aTaals  himself  of  the  re- 
duction in  price  allowed  to  such  passengers,  can  insist  upon  be- 
ing taken  up  as  a  way-passenger,  at  such  stations  as  he  may 
elect  to  stop  at,  he  having  voluntarily  abandoned  the  train  that 
went  through.  The  question  really  is,  what  was  the  contract  be- 
tween the  plaintiff  and  defendants.  Now  the  case  stated  by  the 
parties  expressly  finds  that  the  price  of  tickets  entitling  the  parly 
to  a  passage  on  the  cars  from  Durham  to  Boston,  in  one  contin- 
uous passage,  was  one  dollar  and  eighty-seven  and  one  half  cents 
for  each,  and  for  a  passage  from  Durham  to  Exeter,  and  from 
Exeter  to  Boston,  as  separate  trips,  two  dollars.  Such  was  the 
regular  and  ordinary  charge.  It  is  true  that  the  tickets  them- 
selyes  do  not  describe  the  passage  to  be  one  by  the  same  train. 
Nor  do  they  purport  to  entitie  the  holder  to  a  conveyance  by 
two  separate  trips,  first  by  taking  the  cars  to  Exeter,  and  thence 
by  a  subsequent  train  paflfring  from  Exeter  to  Boston.  They 
are  silent  as  to4he  mode.  It  therefore  was  a  contract  to  carry 
in  the  usual  manner  in  which  passengers  are  carried  who  have 
tickets  of  that  kind. 

It  is  said  that  the  rules  of  the  company  were  unknown  to  the 
plaintiff  when  he  purchased  the  tickets,  and  therefore  he  ought 
not  to  be  affected  by  them.  This  might  very  properly  be  in- 
sisted upon  in  his  behalf,  if  it  were  attempted  to  charge  him 
with  any  liabiliiy  created  by  such  rules;  especially  if  it  were  at- 
tempted to  enforce  any  claim  for  damages  by  reason  of  them. 
The  question  as  to  the  right  of  the  plaintiff  to  be  transported 
as  a  passenger,  does  not  depend  upon  his  knowledge,  at  the 
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time  of  the  piirchase  of  his  ticket,  of  the  difference  of  the  price 
to  be  paid  for  a  passage  through  the  whole  distance  by  one  train, 
or  that  of  a  passage  by  different  trains.  The  plahitiff  might 
haye  inquired  and  informed  himself  as  to  that.  If  he  did  not, 
he  took  the  mode  of  conyeyance,  the  price  of  the  ticket,  and  the 
sapersoription  thereon,  secure  to  him  under  the  rules  and  r^^- 
lations  of  the  company.  It  appears,  howerer,  that  before 
reaching  Exeter,  the  plaintiff  was  fully  apprised  of  the  different 
rates  of  fare,  and  the  rules  applicable  to  way-passengers,  and 
that  the  agent  of  the  defendants,  the  conductor  of  the  train, 
offered  to  refund  to  him  the  money  that  he  had  paid  for  his 
ticket,  deducting  the  usual  fare  from  Duriiam  to  Exeter,  which 
the  plaintiff  refused  to  accept.  In  the  opinion  of  the  court, 
this  was  all  that  the  defendants  were  required  to  do;  and  as  the 
plaintiff  declined  this  oflbr,  and  thereupon  left  the  train,  stop- 
ping at  Exeter,  he  Toluntarily  relinquished  his  passage  through 
by  a  continuous  train,  for  which  he  held  a  ticket,  and  whatever 
loss  he  has  sustained  was  occasioned  by  his  own  act,  and  oc- 
curred under  such  drcumstanoes  as  preclude  him  from  all  claim 
for  damages  for  any  default  in  the  company  in  the  matter.  Nor 
can  he  sustain  any  legal  claim  to  recover  back  the  sum  paid  for 
his  first  ticket,  or  any  part  thereof.  The  ofliar  to  that  effect  was 
refused  by  him. 
Judgment  for  the  defendants. 


BaILWATCoMPAVTMAT  PBnCBIBBBBABCUrASU  BUUBAHD  BaaULATEOHSfoT 

the  gOYMimient  of  ^nmgan  tad  otbega;  CommomoeaUh  t.  Power,  41  Am.  Deo. 
466^  and  the  note  therstcv  diwiiMing  this  ■objeot  at  length,  and  ebowing 
what  regulationB  are  to  be  regarded  aa  reaeonable.  The  prindpal  oaae  ia 
dted  aa  an  aothority  on  thia  point»  in  lUkioU  CfaUrai  R.  R.  Co.  t.  WhUU- 
more,  43  IlL  23;  Ihdkner  t.  Okk>  etc  R.  R.  Co.,  65  Ind.  309;  Commonweakh 
T.  OonneetkiU  R.  R.  Oo.  15  Oray,  460;  Dietriehy.  Pemu^htmSa  R.  R.  Cfo.,  71 
P^  St.  436;  S.  C,  10  Am.  Bep.  711;  3  Am.  BaiL  Bep.  435.  A  role  forbid- 
dhig  hanknuw,  peddlera,  expremnan,  and  loaf  era  from  earning  into  a  raflway 
paaMDger  depot  ia  reaaonaUa  and  valid:  Summitt  v.  iStotef  8  Lea  (Tarn.),  413| 
&  a,  41  Am.  Bep.  637. 

Bulb  that  PASSBNans  shall  hot  Siop  Ovbb  withdut  **Siop-ovsh 
TiOKxr."— It  ia  miqneetionably  a  reaaonahle  r^golatioo  ol  a  railway  oompany, 
that  a  paawnger  havmg  proonred  a  ticket  for  panage  from  one  point  to  another 
upon  its  line,  ahaU  make  the  joomey  in  a  oontinnona  trip  when  be  haa  onoa 
entered  opon  it^  and  that  be  ahall  not  atop  over  on  the  way  withoat  forfeit- 
ing bia  right  to  farther  carriage,  nnleaa  he  doea  ao  by  procuring  a  proper 
ticket  or  check  from  an  anthoriaed  agent  of  the  canier.  See  the  note  to 
OommomMolUh  v.  Power,  41  Am.  Dec.  479,  480;  OhmrekOl  v.  OUoago  tic  H. 
B.  Co.,  67  DL  390;  S.  C,  3  Am.  BaU.  Bep.  430;  8  Alb.  L.  J.  52;  Brten  v. 
Teant  eku  R.  R.  Oo,,  50  Tex.  43;  Beebt  v.  Ayrtt,  28  Barb.  275;  TorUm  v. 
MUwtmkte etc.  R. R.  Oo.,  UWu.  234;  & C,  41  Am.  Bep.  23;  8.a,  13 B^  447. 
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*'The  ooireotness  of  thiM  propomtJon,"  My  the  oonrt  in  the  cue  last  cited, 
"  if  hardly  debatable. "  Such  nilee,  aa  well  aa  other  rolee  regulating  the  ma^ 
ter  of  oanriage  of  pasaengerB,  form  part  of  the  contract  between  the  carrier 
and  the  passenger,  and  it  is  his  bnsiness  to  inform  himself  as  to  what  the 
roles  are;  so  that  his  ignorance  of  them  is  no  ezcnse  or  defense  for  a  violation 
of  the  rules:  Beebe  v.  Ayrea,  28  Barb.  275;  Dwiphy  ▼.  ErU  BaUway  Co.,  10 
Jones  k  S.  128;  TerrffY,  Flushing  etc.  B.  B,  Co,,  13  Hun,  300;  Cleveland  etc 
B.  B.  Co.  y.  Baifram,  11  Ohio  St  462;  Johnaonr.  Concord  B.  B.  Co.,  46  N,  H. 
213;  Bumham  v.  Grand  Trunk  Batiway  Co.,  63  Me.  298;  S.  0.,  18  Am.  Bep. 
220;  S.  C,  12  Alb.  L.  J.  68;  DiOrich  r.  Pemuylvania  B.  B.  Co.,  71 F^  St.  432; 
&  C,  10  Am.  Bep.  711;  S.  C,  3  Am.  Bail.  Bep.  435;  PUUburgete.  B.  B.  Co.  v. 
iTMRfm,  50  Ind.  141;  S.  C,  60  Id.  533;  S.  C,  2  Gent  L.  J.  829.  NorwiUthe 
igncvance  of  the  passenger  of  a  role  forbidding  passengers  to  stop  over  avail  him, 
even  though  the  role  is  a  recent  one:  Johnmm  v.  Concord  B.  B,  Co.,  46  N.  H* 
213.  If  there  is  a  r^golation  permitting  the  passenger  to  stop  over  on  his 
joQxney  on  oertain  conditions,  he  most  *t  his  peril,  ascertain  what  those  con- 
ditions are,  and  oomply  with  them,  if  he  wishes  to  stop  over  withoot  forfeit- 
ing his  rigbt  to  proceed  on  the  same  ticket:  OU  Creek  etc  B.  Co.  v.  CUark,  72 
P^  St  281.  The  ticket  of  a  passenger  is  not  the  contract  between  himself 
and  the  carrier:  Thomp.  on  Oer.  of  Flass.  66.  It  is  merely  evidence  that  he 
has  made  a  contract  with  the  carrier  to  transport  him  from  one  point  to  an- 
other named  on  the  ticket  and  has  paid  the  rsgolar  fsre:  Johnson  v.  Concord 

B.  B.  Co.,  eupra;  Bumham  v.  ^ran<l  Trunk  BaiOuxgy  Co.,  63  Me.  298;  S.  0., 
18  Am.  Bep.  220;  S.  C,  12  Alb.  L.  J.  58;  Terryy.  Jfiushing etc  B.  B.  Co.,  13 
Hnn,250.  Say  the  coort  in  the  case  last  cited:  "Tickets  are  voochers  that  the 
fare  has  been  paid.  They  do  not  constitote  the  contract  with  the  passenger, 
althoogh  they  may,  and  often  do,  have  opon  them  some  condition  or  limita- 
tion which  enteps  into  it  and  forms  a  part  of  it  The  contract  is  made  op  of 
the  ticket  and  the  roles  and  regolations  eataWiihed  by  the  carrier,  and  is 
what  is  known  in  law  aa  an  entire  contract** 

Indeed,  withoot  any  expreaa  mle  opon  the  sobject,  it  is  clear  that,  when 
there  is  no  stipolation  or  nsa^^  to  the  contrary,  the  contract  of  a  passenger 
with  a  railway  company  for  transportation  from  one  point  to  another  opon  its 
road,  is  an  entire  contract,  and  entities  him  merely  to  one  oontinooos  passaga 
between  the  points  named,  and  not  to  a  soccession  of  joomeys  at  his  own  con- 
venience fnnn  one  intermediate  station  to  another,  ontil  he  finally  reachea 
his  destination:  Drew  v.  Central  Pacific  B.  B.  Co.,  51  CaL  425;  State  v.  Over^ 
ton,  24  K.  J.  L.  (4  Zab.)  435;  McCluire  v.  PhUadelphia  etc  B.  B.  Co.,  34  Md. 
682;  S.  C,  6  Am.  Bep.  345;  S.O.,  5  Alb.  L.  J.  13;  ^SSeort  v.  EaetemB.B.Co.,  14 
Allen,  436;  Dennyr.  New  York  Cent.  B.  B.  Co.,  5  Daly,  50;  a  C.,  8  Alb.  L. 
J.  239;  Stone  v.  Chicago  etc  B.  B.  Co.,  47  Iowa,  82;  S.  C,  29  Am.  Bep.  458;  8. 

C,  10  CShicago  Leg.  N.  78;  Dietrich  v.  Penneylvania  B.  B.  Co.,  71  Pa.  St  432; 
a  C,  10  Am.  Bep.  711;  S.  C,  3  Am.  BaiL  Bep.  435;  OU  Creek  etc  B.  Co.  v. 
Clark,  72  P^  St  231 ;  Thomp.  Gar.  of  Pass.  69.  The  passenger  can  not  demand 
that  the  contract  be  performed  piece-meal  to  soit  his  leirore.  The  contract  is  to 
be  exeooted  "as  an  entirety,  and  not  in  fragments:**  ChurehUl  v.  Chicago  etc 
B.  B.  Co.,  67  Bl.  390;  S.  G.,  3  Am.  BaU.  Bep.  430.  If  after  taking  passage 
opon  a  train  the  passenger  chooses  to  leave  it  ftnd  does  not  resome  his  place 
in  the  train  before  it  starts,  he  by  his  own  act  terminates  the  contract,  and 
he  can  not  continoe  the  onfinished  Joomey  by  another  train.  If  he  does  so, 
he  most  either  pay  fare,  or  the  carrier  may  eject  him.  This  is  an  implied 
term  in  every  soch  contract,  or,  perhaps,  in  the  absence  of  any  express  mle  or 
stipulation  to  the  contrary,  it  may  be  said  to  be  the  onwritten  law  of  the  oon> 
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tnct.  The  role  of  law  upon  this  subject  is  very  clearly  stated  in  MeOhurt  v. 
Philadelphia  etc  R,  R.  Co.,  34  Md.  532;  S.  C,  6  Alb.  L.  J.  13;  S.  C,  0  Am.  Rep. 
345,  as  follows:  ''The  contract  between  the  parties  is,  that  upon  the  payment 
of  the  fare  the  company  undertakes  to  carry  the  passenger  to  the  point  named, 
and  he  is  furnished  with  a  ticket  as  evidence  that  he  has  paid  the  required 
fare,  and  is  entitled  to  be  carried  to  the  place  named.  When  the  passenger 
has  once  elected  the  train  on  which  he  is  to  be  transported,  and  entered  opon 
his  journey,  he  has  no  right,  unless  the  contract  has  been  modified  by  compe- 
tent authority,  to  leave  the  train  at  a  way-station«  and  then  take  another 
train  on  whidi  to  complete  his  journey,  but  is  bound  by  the  contract  to  pro- 
ceed directly  to  the  place  to  which  the  contract  entitled  him  to  be  taken. 
Having  once  made  his  election  of  the  train,  and  entered  upon  the  journey,  ha 
can  not  leave  that  train,  while  it  is  in  a  reasonable  manner  in  the  under- 
taking of  the  carrier,  and  enter  another  train  without  violating  the  contract 
he  has  entered  into  with  the  company.  'A  contrary  doctrine  would  neces- 
sarily impose  upon  the  carrier  additional  duties,  the  removal  of  the  passen- 
ger and  his  baggage  from  one  train  to  another,  and  the  consequent  additional 
attention  on  the  part  of  the  company;  also  an  increased  risk  of  aocidentBt 
and  a  hindrance  and  delay,  not  contemplated  by  a  reasonable  interpretatioii 
of  their  undertaking:*  Cleveland  etc.  S,  S.  Co.  t.  Bartram,  11  Ohio  St  468| 
State  V.  Overton,  24  N.  J.  L.  (4  Zab.)  438;  2  Bedf.  on  Railways,  219." 

Some  of  the  reasons  for  the  rule  requiring  a  passenger,  except  where  it  la 
otherwise  stipulated,  to  make  the  journey  from  its  commencement  to  its 
termination  in  one  trip  without  quitting  the  train,  are  indicated  in  the  fore- 
going extract.  But  there  are  other  obvious  reasons:  Stone  v.  Chicago  dt  N. 
W.  R.  Co.,  47  Iowa,  82;  S.  C,  29  Am.  Bep.  458;  S.  C,  10  Chicago  Leg.  N.  78. 
Among  oUier  reasons  is  the  manifest  convenience,  and  indeed  necessity,  of 
enabling  the  carrier  to  be  prepared  at  all  times  to  furnish  transportation  to 
those  who  hold  tickets.  This  reason  is  adverted  to  in  the  note  to  Coimrnm- 
wealth  T.  Power,  41  Am.  Deo.  479,  and  also  in  Terrff  v.  Flttehing  etc  B.  R. 
Co.,  13  Hun,  359,  where  Dykman,  J.,  says:  "  Time  in  these  contracts  is  usu- 
ally an  important  element,  because,  inasmuch  as  the  carrier  is  required  to 
furnish  accommodation  for  all  persons  who  apply  for  passage  on  any  day,  it 
is  of  importance  to  know  how  many  are  to  be  carried,  and  this  can  not  be 
known  ijf  there  are  persoos  holding  tickets  who  have  the  right  to  apply  for 
passage  along  the  route  in  numbers  entirely  unknown." 

Effect  of  Pabxioitlab  SriPUiATiONg  on  Tiokjet  as  to  Biobt  to  Stop 
Oyxb. — Of  course  where  the  ticket  itself  provides  that  it  shall  be  "good  for 
a  continuous  trip  only,"  the  stipulation  is  valid  and  binding  and  the  passen- 
ger having  stopped  over  can  not  resume  his  journey  on  another  train  without 
paying  fare  again,  such  a  stipulation  merely  expressing  the  general  rule  of  law 
on  this  subject:  Barker  v.  CoJUn,  31  Barb.  556.  So  where  the  ticket  provides 
that  it  shall  be  "  good  for  this  day  and  train  only,"  the  passenger  must  be- 
gin his  journey  on  some  train  of  that  day  and  cootinne  on  the  same  train, 
or  forfeit  his  right  to  proceed  on  that  ticket:  ChUe  v.  JMaware  etc  R.  R,  Co,, 
7  Hun,  670;  Shedd  v.  TVoy  etc  R.  R.  Co.,  40  Vt.  88;  Brigge  v.  Gramd  Trmk 
R.  Co.,  24  U.  C.  Q.  B.  510.  A  ticket  marked  "good  for  one  seat  from 
Philadelphia  to  Pittsburg,"  means  ['  one  seat"  in  the  same  train  on  which  the 
passenger  takes  passage,  and  that  he  is  to  be  transported  by  that  train  only, 
*'  and  not  by  train  after  train  and  by  broken  stage*  day  after  day:"  Dietrich 
V.  Penneylvama  R.  R.  Co.,  71  Pa.  St  432;  S.  C,  10  Am.  Bep.  711;  3  Am.' 
BaiL  Bep.  435.    A  ticket  for  passage  between  two  designated  points  nuurked 

good  nntil  three  days  alter  date,"  or  ** good  only  for  five  days  from  date," 
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or  for  "  twenty  days  from  date,"  is  good  only  for  a  oontinaous  journey  begun 
within  the  time  limited,  and  giyes  no  right  to  stop  over:  Terry  v.  Fliuhmg 
etc.  B.  R,  Co,,  13  Hon,  309;  Dmipkg  ▼.  JSHe  RaUwaiy  Co,,  10  Jones  k  S.  128; 
Craig  y,  OreeU  Weaiem  B,  Co.,  24  U.  C.  <).  Bw  504.  Where  a  tioket  called  for 
"  one  first-clMs  passage"  from  BoffiUo  to  New  York  and  had  two  ooapons  at- 
tached, one  providing  for  caniage  over  the  New  York  Central  from  BofUo 
to  Albany  and  one  over  the  Hndson  Biver  Railroad  from  Albany  to  New 
York,  and  was  mazked  "  good  only  for  twenty  days,"  it  was  held  to  import 
a  continnoos  passage  over  each  ol  said  roads,  without  stop-over:  ffamUlon  v. 
New  Tork  Ceniral  B.  B.  Co,,  51 N.  Y.  100.  Said  Lott,  chief  oommisnoner,  in 
that  case:  "The  passage  was  to  be  oontinaoas  after  it  was  oommenoed  on  each 
of  the  roads,  without  the  right  of  stopping  at  any  intermediate  station  and 
renewing  the  Journey  on  a  diffnvnt  train  at  any  subsequent  time  during  the 
twenty  days.  The  ezereise  of  such  a  light  would  have  given  the  pl^u^tiff 
the  benefit  of  a  new  and  difEerant  pasaage.  A  party  leaving  a  train  at  a  par- 
ticular place  on  a  oertain  day  could  not,  after  stopping  at  several  other  places, 
and  lying  over  a  day  or  more  at  each  of  them,  be  considered  fifteen  days 
thereafter  as  still  on  one  and  the  same  passage.  Each  departure  from  a  difbr- 
eot  place  would  oonstituto  a  new  passage." 

Where  the  plaJntifif  purchased  a  ticket  in  &t,  Louis  for  a  passage  to  New 
York  over  several  roads  mentioned  in  coupons  annexed,  the  ticket  specifying 
that  it  was  "good  for  one  continuous  paasage  to  point  named  in  coupon  at* 
tached,'*  and  that  the  company  selling  the  ticket  acted  only  as  agent  for  the 
companies  named,  and  was  not  liaUe  beyond  its  own  line,  and  providing  thai 
the  holder  agreed  with  the  several  oompaniea  "  to  use  the  same  on  or  before" 
a  certain  date,  it  was  held  to  call  for  a  continuous  passsge  over  each  road  in 
succession,  the  passage  on  each  to  be  begun  before  the  day  named,  and  that 
if  the  plaintiff  began  his  journey  at  any  point  on  the  defendants'  road  on  or 
befom  that  day,  he  had  a  right  to  oonthme  on  the  train  until  he  reached  hia 
deatinatinn,  although  the  time  expired  before  the  journey  was  completed,  and 
that  the  h/Bt  of  his  having  stopped  over  on  several  occasions  before  reaching 
the  defendants'  road  did  not  ndlitato  against  his  right:  Aueriaeh  v.  New  Tovk 
Cemroleie,  B.  B,  Co.,  80K.  Y.  281;S.  C,  26  Alb.  L.  J.  129. 

AamnAsoEB  of  Gabsxsb^i  Aoxmn  as  to  Bight  to  Stop  Otul,  Rtnm  o». 
The  question  as  to  whether  a  passenger  can  acquire  aright  to  stop  over  cb  wm 
ordinary  ticket  by  representations  of  the  carrier's  agents,  depends  upon  whe 
makes  the  representations  and  the  time  of  making  them.  If  they  are  made  by 
the  agent  who  sells  the  ticket  at  the  time  of  selling  it,  and  the  ticket  is  taken 
upon  the  faith  of  their  correctness,  they  form  part  of  the  contract,  it  seems, 
and  are  binding:  Bwmham  v.  Oraind  TnmkB,  Co,^  68  Me.  298;  S.  C,  18  Am. 
Bep.220;S.  C,  12  Alb.  L.  J.  68.  In  that  case  the  plaintiff  wishing  tostop 
over  at  an  intermediate  stetion  before  reaching  his  final  destination,  applied 
te  the  defendante'  ticket  agent  for  a  ticket  which  would  give  him  that  right. 
The  agent  told  him  he  need  purchase  but  one  ticket,  and  that  the  conductor 
would  give  him  a  stop-over  check.     He  accordingly  purchased  a  ticket 

rked  "  good  for  this  day  only."  On  exhibiting  it  to  the  conductor  before 
the  point  at  which  he  wished  to  stop  over,  and  asking  for  a  stop-over 
check,  the  conductor  told  him  that  a  rule  had  been  adopted  forbidding  stop- 
over checks,  but  that  doubtless  he  would  be  permitted  to  ride  on  the  ticket 
next  day.  He  stopped  over  and  resumed  his  journey  on  another  train  the 
next  day  when  he  exhibited  his  ticket,  but  the  conductor  told  him  that  the 
ticket  was  useless  and  he  must  pay  fare.  Pn  his  refusal  he  was  expelled,'  with- 
out being  tendered  back  the  excess  of  fare  as  was  doqie  in  the  principal  cass^ 
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altbough  the  oonduotor  wm  informed  of  the  repreeentations  made  by  the 
ticket  agent.  In  an  action  brought  for  this  expulsion  the  juty  were  instrooted 
that  the  defendants  were  liable,  and  a  verdict  having  been  found  for  the 
plaintiff  aooordingly,  a  new  trial  was  refused  by  the  supreme  court.  Danf ortfa, 
J.,  said: 

'*  Upon  the  plaintiff's  ticket  we  find  the  indorsement  '  Qood  for  this  day 
only.'  The  buct  that  he  accepted  and  produced  it  as  proof  of  his  right  to  a 
passage  would  certainly  be  prima  /aeU  evidence  of  his  ri^t  to  a  passage  on 
the  day  of  its  date  akme,  and  possibly  he  would  not  be  permitted  to  deny 
that  he  was  bound  by  that  indorsement,  unless  he  could  show  that  his  assent 
had  been  withheld  with  the  knowledge  and  consent  of  the  company.  Thif 
he  attempts  to  do,  by  showing  Just  what  contract  was  made  with  the  ticket 
agent  at  South  Paris.  But  it  is  said  this  agent  had  no  authority  to  change 
any  of  the  rules  of  the  oompany,  and,  therefore,  his  acta  or  atatementa  upon 
this  point  are  not  admissible.  It  may.  be  conceded  that  this,  or  any  other 
agent,  had  no  authority  to  change  or  abrogate  any  rule  estabEshed  by  the 
company,  but  the  conaequenoea  claimed  will  by  no  meana  follow.  He  was 
placed  tiiere  for  the  purpoae  of  aelling  ticketa,  and  it  may  be  admitted,  auoh 
ticketa  aa  will  aecure  a  paasage  in  aoooidanoe  with  the  ndes  of  the  company. 
The  plaintiff  deabed  to  purohaae  Juat  anch  a  ticket.  He  waa  ignorant  of  the 
rulea  of  the  company,  but  wlahed  to  go  over  a  portion  of  the  road  one  day 
and  another  portion  the  next  day.  The  rulea  make  a  part  of  the  oontraoti 
It  aeema  that  before  thia  the  oonduotor  had  been  pennitted  to  give  '  atop-over 
cfaeoka.'  This  ouatom  had  been  abrogated  but  a  few  daya  previoua,  of  whidi, 
ao  far  aa  appeaia,  no  notice  had  been  given.  Thia  i»  the  veiy  point  upon 
which  the  plaintiff  deairea  infonnation.  To  whom  ahall  he  go  to  obtain  it? 
To  whom  can  he  go  but  to  the  peraon  appointed  by  the  company  for  the  pur- 
poae of  giving  auch  Information,  and  aelling  the  proper  ticketa  ?  To  that  per- 
aon he  doea  go,  and  ia  Informed  that  the  ouatom  of  giving  'atop-over  cheoka' 
atill  oontinuea,  and  that  it  ia  neoeaaary  to  purohaae  but  one  tiokel  Belying 
upon  this  information,  as  he  was  justified  in  doings  he  purohaaed  hia  ticket 
and  paid  the  fare  demanded  for  the  whole  distance. 

"The  real  contract  between  the  plaintiff  and  the  ticket  agant  waa  made 
before  the  ticket  waa  aeen.  The  plaintiff  paid  hia  money  upon  the  atatement 
of  the  agent;  and  not  upon  any  Indoraement  upon  the  ticket.  He  took  the 
ticket,  not  as  expressing  a  contract,  but  aa  proof  of  the  contract  he  had 
already  made  with  the  agent.  He  had  neither  aeen  nor  aaaented  to  the  In- 
doraement; nor  waa  he  asked  to  aaaent  to  it.  Aa  between  the  plaintiff  and 
the  agent  the  contract  waa  definite,  with  no  miannderatanding  or  auggeetlon 
of  It."  After  commenting  upon  the  repreaentation  of  the  first  oonduotor  that 
probably  he  would  be  alloweid  to  ride  on  hia  ticket  the  next  day,  and  upon 
the  refusal  of  the  second  conductor  to  penult  him  to  do  so  though  Infonned 
of  all  the  facta,  hia  honor  said:  "  If,  under  these  ciroumatancea,  the  company, 
through  the  conductor,  would  repudiate  or  deny  the  contract,  the  leaat  they 
could  do  would  be  to  pay  back  the  aurplua  money  that  they  had  received,  or 
deduct  it  from  the  fare  claimed,  neither  of  which  waa  done,  or  offered  to  be 
done,  and  this  they  were  legally  bound  to  do  before  refusing  to  execute  the 
contract  made  by  their  agent,  even  if  they  were  not  bound  by  it:  Cftenqr  v. 
BosUm  tie.  S,  R.  Co.,  11  Mete.  121;  1  Bedf.  on  BalL  100,  note." 

Where  the  passenger  stops  over  on  the  faith  of  representations  made  by 
agenta  of  the  earner,  after  the  contract  is  completed  and  the  ticket  leaned,  ta 
the  effect  that  he  may  atop  over  and  mume  hia  journey  on  another  train,  and 
upon  Ida  attempt  to  reaume  his  journey  is  required  to  pay  fare,  and  ia  ex* 
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pdlad  upon  lui  refoaal,  his  right  to  reooT«r  therefor  win  depend  upon  the 
•sthori^  of  the  agent  to  modify  or  waiire  the  stipiilatioiui  of  the  oontraot. 
Where  m  tmin  agent  inf orms  m  paieengm  that  he  may  leere  the  train  at  a  way- 
station  and  oontinQe  the  Jonzney  another  day  on  the  same  tioket,and  he  does 
so,  the  oompaay  is  bound,  and  oan  not  deny  the  authority  of  the  agent:  Tot' 
htUv.  NarthtmOminaR.(Jo,,2iIhak,5l.  After  stating  the  representations 
made  by  the  train  sgent  in  that  ease,  the  ooort  say:  **0n  the  strength  of  this 
asMinaiioe  the  phiintiif  got  ofl^  thus  snnendering  the  ri|^t  of  riding  any  far- 
ther npon  that  train.  Unless,  then,  the  plaintiff  was  to  be  permitted  to  aot 
on  the  assnranoe  of  the  train  agent,  the  defendants,  throogh  their  agent, 
would  be  allowed  to  perpetrate  the  fraud  of  depriving  the  plaintiff  of  part  of 
the  benefit  of  his  oontraot  by  a  false  statement.  The  defendants,  by  induo- 
ing  the  plaintiff  to  get  off  the  train,  relieved  themselves  of  the  risk  and  labor 
of  transporting  him  ou  that  train  any  farther.  They  must,  therefore,  fulfill 
the  statement  1^  whieh  their  agent  indueed  the  plaintiff  to  get  off;  inasmuoh 
as  it  was  astatement  as  to  which  the  plaintiff  was  dearly  entitled  to  rely  upon 
thetrainagent."  InPetrier.  Pem^yfooaia  J2.  i?. Co., 42 N.  J.  L. 440;  8.  C.« 
21  Alb.  L.  J.  866;  S.  a,  1  Am.  and  Bug.  R.  Gas.  258;  &  C,  11  Rep.  848,  a  eon- 
dnotor  was  held  not  to  have  authority  to  grant  permission  to  a  psisengfn  to 
stop  over,  and  that  authority  was  said  to  be  confined  to  the  train  agent.  The 
ease  was  that  the  plaintiff  having  a  tioket  which  did  not  entitle  him  to  stop 
over,  nevertheless  did  so,  and  undertook  to  continue  his  journey  the  next 
day  on  another  train  on  the  same  ticket^  claiming  that  the  conductor  of  the 
previous  tram  had  given  him  pennission  to  do  so.  He  was,  however,  ejected, 
and  brought  an  action  against  the  oompsny.  At  the  trial  he  testified  that 
the  defendants'  train  agent  had  given  him  permission  to  stop  over.  After  a 
verdict  for  the  plaintiff  on  a  motion  for  a  new  trial,  the  court  held  that  the 
plaintiff  could  not  xecover,  beoanse  a  conduotor  had  no  authority  to  modify 
the  contract  evidenced  by  the  ticket,  and  beoanse  after  having  olsimed  that 
the  permiHlon  was  given  1^  the  conductor  he  could  not  shift  hie  ground  at 
the  trial. 

Where  the  rules  of  a  company  required  that  tioketi  should  be  indorsed  by 
the  conductor  to  give  psssengwi  a  rig^t  to  stop  over,  the  plaintiff^  who 
was  a  passenger,  desiring  to  stop  off  at  a  way-station,  asked  the  condno* 
tor  to  indorse  his  ticket,  but  the  conductor  told  him  it  was  not  necessary,  snd 
he  stoppsd  over  without  the  indorsement.  Taking  his  place  in  another  train 
on  the  same  day  be  rode  to  another  station,  and  again  stoppsd  over  without 
ssking  to  have  his  ticket  indorwd.  The  next  day  he  boarded  another  train 
to  continue  his  journey,  when  the  conductor  refused  to  recognise  his  unin- 
domd  ticket,  and  ejected  him  for  non-payment  of  fsrs.  The  court  held  that 
he  could  not  w»*^*"*^«  an  action  therefor,  on  the  ground  of  the  pennission  to 
stop  over  granted  by  the  first  conduotor,  because  that  permission  was  ex> 
hansted  1^  his  first  stopping  over:  Detm^  v.  New  York  Omtral  tie.  B.  R.  Ox, 
51>aly,  00;  8.  C,  8  Alb.  L.  J.  289. 

A  mere  freight  agent  has  no  authority  to  bind  a  rsalroad  company  by  assur- 
ances that  a  drover  can  stop  over  on  an  ordinary  drover's  ticket,  he  having 
nothing  to  do  with  selling  tickets:  Dktrieh  v.  Pemu^htmia  R.  S.  €h.,  71 
Fa.  St.  482;  8.  C,  10  Am.  Bep.  711;  8.  0.,  8  Am.  BaiL  Bep.  486.  So  the 
assursnoe  6t  an  agent  at  a  way-station  that  a  ticket  or  check  is  good  until 
taken  up,  is  not  sufildent  to  authorise  a  passenger  to  stop  over  and  continue 
his  jouxn^  on  the  ssme  ticket  or  check  on  another  day,  the  presumption  be- 
ing against  the  authority  of  such  an  agent  to  bind  the  oompsny  in  that  mat- 
ter: MeClmeY.  Pkaade^Ma eie.  B.  B.  Co.,  84  Md.  082;  &  a,  5  Alb.  L.  J. 
18:  &  C,  6  Am.  Bep.  840. 


198  Cheney  v.  Boston  and  Maine  R  R  Co.       [Masa. 

Fault  ob  Nboliobncb  of  Conduotob  vx  kot  GiTiKa  a  "Stop«otxr" 
Chxck  when  requested,  but  giving  a  trip-efaeck  only,  which  the  condnctor  on 
another  train  refnses  to  recognize  as  a  ''stop-over,"  requiring  a  payment 
of  fare,  and  ejecting  the  passenger  for  non-payment,  will  not,  it  is  held  in  Tor- 
ion  y,  MUwcmkee  etc.  R.  R,  Co.,  54  Wis.  234;  S.  C,  41  Am.  Rep.  23;  8.  C,  13 
Bep.  447,  render  the  railway  company  liable  for  the  ejection,  though  it  will 
be  liable  for  the  first  oondnetor's  act.  In  that  case  Cole,  C.  J.,  says:  "The 
plaintiff  was  not  entitled  upon  anything  he  showed  the  second  oonductor  to 
ride  on  his  train.  That  oomduotor,  therefore,  had  the  lawful  right  to  eject 
him  from  it;  nay,  he  was  bound  to  do  so,  in  obedience  to  the  reasonable  rules 
of  the  company,  which  required  a  passenger  to  obtain  from  his  oonductor  a 
stop-over  check,  when  he  desired  to  stop  before  reaching  the  place  to  which 
he  had  purehaaed  a  ticket;  and  the  mistake  or  fsnlt  of  the  conductor  in  not 
giving  him,  on  request,  such  a  check,  would  not  give  him  a  lawful  right  to 
ride  on  the  second  train,  though  he  might  recover  damages  against  the  com- 
pany for  the  wrongful  act  of  the  first  oonduotor:  Towtmend  v.  If,  T,  OentrtU 
R,  R.  Ob.,  66K.  T.  296;  (Msagoetc  R.  R.  Co.  y.  Chifin,  68  DL  409."  But 
where  the  plaintiff,  a  psiswiger  having  a  ticket  ov<er  the  defendants'  road 
from  Charlotte  to  Augusta,  with  two  ooupons  attached,  one  from  Charlotte 
to  Columbia,  and  the  other  from  Columbia  to  Augusta,  gave  notice  to  the 
oonductor  before  reaching  Columbia  that  he  wished  to  stop  there,  which  his 
ticket  with  the  coupons  gave  him  the  priyilege  of  doing,  and  the  oonductor 
tore  off  the  ooupons  and  gave  the  plaintiff  a  conductor's  check,  upon  which 
he  told  him  that  he  could  stop  over,  and  the  plaintiff  stopped  over  acoord- 
faigly  and  subsequently  took  passage  on  another  train,  and  tiie  oonduotor  re- 
fused to  allow  him  to  ride  on  his  ticket  without  the  ooupons  and  the  con- 
ductor's check,  and  ejected  him  for  non-payment  of  fare,  the  company  was 
held  liable  therefor:  Palmer  t.  CharhUe  eU.  R.  R,  Co.,  8  S.  C.  580;  S.  C,  16 
Am.  Bep.  760.  Although  this  case  is  said  in  Torton  ▼.  MUwauieeete.  R.  R, 
Co.,  54  Wis.  234;  &  C,  41  Am.  Bep.  23;  &  C,  13  Bep.  447;  S.  C,  11 N.  W. 
Bep.  482,  to  be  clearly  distinguishable  from  the  case  before  that  court,  we 
confess  that  they  seem  to  us  to  be  in  direet  conflict  with  each  other. 

MmcELLAinBous  Mattebs  Bblatiko  to  Passknobb's  Biqbt  to  Stop  Ovkb. 
As  the  general  rule  is,  that  a  passenger  having  an  ordinary  ticket  for  passage 
on  a  railway  from  one  point  to  another,  has  no  right  to  stop  over  on  the  way 
and  resume  his  journey  on  another  train  on  the  same  ticket;  if  he  daims  suidi 
right,  the  burden  of  proof  rests  upon  him  to  show  it,  either  by  proof  of  an 
agreement  to  that  effect,  or  pemussion  by  some  authorised  agent  or  the  like: 
8iaU  V.  Overton,  24  N.  J.  L.  (4  Zab.)  435.  The  rule  that  passengers  can  not 
stop  over  on  ordinary  tickets  without  f orieiting  their  right  to  further  carriage^ 
except  under  a  new  contract,  obviously  applies  only  to  a  voluntary  stopping- 
over.  Undoubtedly,  if  a  passenger's  transit  is  interrupted  by  misfortune  or 
aoddent,  without  Us  fault,  he  would  be  entitled  to  continue  the  journey  on 
another  train;  Dietrich  v.  Penneylvania  R.  R.  Co,,  71  Fk.  St.  432;  S.  C,  10 
Am.  Bep.  711;  S.  C,  3  Am.  Bail.  Bep.  435.  In  Maine  there  is  a  statute,  passed 
in  1871,  providing  that  railway  tickets  shall  be  good  for  six  years  from  date, 
and  giving  paasengers  the  right  to  stop  over  at  will,  and  resume  the  journey 
within  that  time  at  any  station  between  the  terminal  points  of  the  ticket;  but 
this  statute  has  no  extraterritorial  force,  and  does  not  apply  to  a  ticket  used, 
or  to  be  used,  outside  the  state:  OarpeaUer  v.  Qramd  7VMfi&  R,  Oo.,  72  Me. 
88& 

Although  a  passenger  holding  a  ticket  not  entitling  him  to  stop  ov«r,  ess 
not  claim  the  right  to  proceed  on  his  journey,  after  stopping  over  without  per- 
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nuanon,  upon  prewmtation  of  his  ticket,  but  miut  pay  his  fare  if  demanded, 
the  oondnctor  can  not  reqnire  him  to  giye  up  hia  ticket  and  to  pay  fare  besidei; 
and  if  he  has  given  np  his  ticket,  he  is  entitled  to  demand  its  retnm  before 
paying  fare;  and  if  his  demand  is  not  complied  with,  and  he  is  ejected  for 
non-payment,  the  railway  company  is  liable:  Vankirk  v.  Penmylvania  H.  B. 
Co.,  76  F^  St  66;  8. 0.,  18  Am.  Rep.  404;  S.  0.,  81  Leg.  Int.  189.  Kotwith- 
studing  the  fiust  that  a  passenger  can  not,  on  an  ordinaty  ticket,  stop  over 
at  a  way-atation  and  board  another  sabseqnent  train  at  that  point,  he  may  ol 
coarse  embark  on  liis  joomey  in  the  first  instance  at  any  intermediate  station, 
and  is  not  required  to  take  the  train  at  the  starting-point  named  in  his  ticket: 
Ayerbaek  ▼.  New  York  Cemral  etc  J2.  B,  Oo„  80  N.  Y.  281;  8.  C,  26  Alh. 
L.  J.  129. 

Thb  nmraiPAL  aaoi  is  tsbt  vBSQinarrLT  gixid  ob  the  points  mwitJoniwI 
iathisBota.    It  is  ra-vaported  in  1  Am.  RaiL  Gas.  601. 


GiiABx  V.  Baeeb. 

[11  MnoAZjr.  186.] 

LooAL  UsAoaa  ov  Teadx,  it  Rbasonablb,  and  so  generally  adopted  1^  pevi 
sons  engaged  in  »  particnlar  branch  of  business  as  to  raise  the  preenmp- 
tUm  that  they  are  known  to  all  persons  in  that  business,  are  iralid,  and 
ooDtracts  made  in  that  business  will  be  deemed  made  with  reference  to 
them,  nnless  there  are  express  stipulations  to  the  contrary. 

PuaoBAaxB  ov  Goods  with  Wabbanty,  Wishhtg  to  Rbsodid  for  Bbbacb 
of  the  warranty,  must,  as  a  general  role,  restore  all  the  goods  received 
nnder  the  contract. 

LoQAL  UsAOX  AS  TO  Qaleb  09  Oobh  dt  Bulk  WITH  Wabkahtt,  whUc  0» 
an  importing  vessel,  that  the  vendee  may  accept  and  pay  for  what  corra* 
sponds  with  the  warxantj,  and  reject  the  residne,  is  reasonable  and  bind* 
lag  on  a  vendor  nnder  an  oral  contract  of  sale  containing  no  stipolfttioA 
to  the  contrary. 

DOTT  IB  OK  VXNDOB  OF  8]EPA]LkTINO  MkBOHAHTABIA  COBIT  TBOM  UmfSB- 

CBAKTABLB,  where  he  has  sold  with  warranty,  and,  under  a  local  usage, 
the  vendee,  alter  receiving  part,  refuses  to  take  the  residne  as  of  inferior 
quality,  where  the  vendor  daims  that  enongh  of  the  residne  is  of  good 
qoalitj  to  cover  the  purchase  money  already  paid. 

Ajmumpset  for  money  had  and  receiyed,  to  leoorer  CGriain 
money  paid  by  the  plaintiff  to  the  defendant,  on  a  puzchaae  of 
com,  on  the  ground  of  a  breach  of  ^remnniy.  Upon  a  second 
trial  of  the  canse,  after  the  rererBal  of  a  former  judgment  for  the 
plaintiff,  5  Mete.  462,  it  appeared  that  the  pldntiff,  by  an  oial 
contract,  purchased  of  the  defendant,  at  a  certain  price  per 
bushel,  a  cargo  of  between  two  thousand  and  three  thousand 
bnshelB  of  com  on  board  the  defendant's  schooner,  the  defend- 
ant warranting  the  com  to  be  of  a  certain  qualiiy.  The  plaint- 
iff, on  the  day  of  sale,  paid  the  defendant  one  thousand  two 
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hundred  dollars  on  account.  After  unloading  enough  of  the 
com  to  amount  to  more  than  one  thousand  dollars  at  the  agreed 
price,  the  plaintiff  refused  to  receiye  any  more  of  it,  on  the 
ground  that  it  was  not  of  the  warranted  quality,  and  brought 
this  action  to  recover  the  difference  between  what  he  had  paid 
and  the  com  receiyed.  The  court,  having  decided  in  accord- 
ance with  the  decision  in  5  Mete.  452,  that  the  vendee  could  not 
rescind  except  by  tendering  back  what  he  had  received,  the 
plaintiff  offered  evidence  of  a  local  usage  in  Boston,  to  the 
effect  that  on  a  sale  of  a  cargo  of  com  in  bulk  on  board  the 
importing  vessel,  with  a  warranty  of  quality,  the  purchaser  may 
take  what  corresponds  with  the  warraniy ,  and  reject  the  residue. 
The  evidence  was  admitted,  and  the  court  instaicted  the  jury 
that  the  usage  was  good  if  proved.  The  court  also  instructed 
the  jury,  contrary  to  a  prayer  of  the  defendant,  that  if  the  de- 
fendant believed,  as  he  claimed,  that  there  was  enough  of  the 
residue  of  the  com  of  the  warranted  quality  to  cover  the  bal- 
ance of  the  money  paid  by  the  plaintiff,  it  was  his,  the  defend- 
ant's, duiy  to  separate  the  good  com  from  the  bad,  and  tender 
it  to  the  plaintiff,  notwithstanding  the  plaintiffs  previous  refusal 
to  receive  the  residue.  Verdict  for  the  plaintiff,  and  motion  for 
a  new  trial  for  error  in  the  instructions. 

C.  T.  BuMdl,  for  the  defendant. 

O.  T.  Gurds,  for  the  plaintiff. 

By  Oourt,  Dxwxr,  J.  The  extent  to  which  local  usages  of 
trade  are  to  be  applied,  in  the  construction  and  effiaot  to  be 
given  to  contracts,  is  a  matter  by  no  means  free  from  difficuliy. 
These  usages  differ  essentially  from  those  more  general  customs, 
which  are  known  and  exist  as  part  of  the  general  law  of  the 
land,  and  which  are  observed  and  applied  without  being  estab- 
lished by  evidence  offered  in  each  particular  case.  These  local 
usages  may  be  of  comparatively  recent  origin,  and  may  be  lim- 
ited to  a  single  city  or  village;  and  yet,  if  reasonable  in  their 
provisions,  and  so  generally  adopted  by  those  concerned  in  any 
peculiar  branch  of  business,  as  to  authorize  the  presumption 
that  they  are  known  by  those  who  are  dealing  as  vendors  and 
vendees  in  that  branch  of  trade  or  business,  the  dealings  and 
contracts  of  such  persons  are  considered  to  have  been  made  in 
reference  to  such  usages,  and  to  be  governed  thereby.  Learned 
jurists  have  often  expressed  their  regret  at  the  extension  of  this 
species  of  evidence,  and  especially  that  as  to  usage  of  a  local  and 
limited  character,  as  impairing,  in  some  degree,  the  symmetiy 
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of  the  law,  and  tending  to  unoertainly  and  embanaBsment  in 
the  administration  of  ju8tioe»  and  also  liable  to  the  serious  ob- 
jection, that  the  knowledge,  bj  the  pariy  to  be  affected  bj  it,  of 
the  existence  of  sach  usage,  is  a  mere  legal  presumption,  which 
may  often  be  unfounded  in  reality,  although  such  usage  is  es- 
tablished by  what  is  deemed  competent  legal  evidence.  Not- 
withstanding these  objections,  such  local  usages  have  been  held 
admissible  by  the  'judicial  tribunals,  as  competent  to  explain 
and  qualify  tiie  contract,  and  give  to  it  an  effect  materially  dif- 
ferent from  that  which  the  general  law  would  have  done,  in  the 
absenoeof  all  eyidenoeof  such  usage.  The  cases  axe  too  numer- 
ous to  cite  in  detail,  and  I  will  only  refer  to  them  generally,  as 
fully  collected  in  the  notes  to  1  Smith's  L.  0.,  Am.  ed.  of  1814, 
p.  418. 

In  the  present  case,  the  usage  found  by  the  jury  goes  directly 
to  establidi  a  rule  in  contravention  of  the  rules  of  the  common 
law,  in  relation  to  rescinding  a  contract  in  a  base  of  sale  of  an 
unsound  article,  accompanied  by  a  vrananij,  or  induced  by  false 
representations.  The  general  rule  of  law  requires  the  vendee, 
if  he  would  rescind  the  sale  for  such  cause,  to  restore  the  entire 
commodiiy  purchased.  The  local  usage  proved  is,  that  in  a 
sale  of  com  under  like  dxoumstances,  the  party  may  keep  so 
much  of  the  commodity  as  answen  the  warxaniy  or  representa- 
tion, and  decline  taking  the  residue;  that  is,  he  may  rescind  the 
contract  in  part,  and,  without  returning  the  com  he  has  re- 
ceived, may  recover  back  the  money  paid  for  so  much  of  the 
article  as  does  not  answer  the  representation.  This  usage  is 
certainly  not  an  unreasonable  one,  and  not  to  be  rejected  on 
that  ground.  The  nature  of  the  commodity,  the  manner  of  ex- 
posing the  article  for  sale,  the  price  being  fixed  by  the  bushel, 
and  the  modeof  delivezy,all  alike  point  out  this  as  a  reasonable 
and  convenient  usage.  We  understand  the  contract  to  have 
been  an  oral  one.  Such  being  the  case,  the  admission  of  the 
evidence  of  the  usage  is  not  objectionable  upon  the  ground  of 
its  being  offered  to  control,  vaxy,  or  contradict  a  contract  in 
writing.  Nor  does  the  usage  contradict  any  express  oral  con- 
tract made  by  the  parties.  Had  it  done  eiflier,  it  would  have 
presented  a  vezy  different  question. 

Usages  of  this  character  are  only  admissible  upon  the  hy- 
pothesis that  the  parties  have  contracted  in  reference  to  them. 
If  the  parties  make  express  stipulations  ad  to  the  terms  of  a 
sale,  or  the  manner  of  performance  of  a  contract,  or  state  the 
conditions  upon  which  it  may  be  rescinded,  such  express  stipula- 
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tLons  must  be  taken  as  the  terms  of  the  contract,  and  they  aie 
not  to  be  affected  by  any  usage  contraiy  to  them.  Looking  at 
the  usage  relied  upon  in  the  present  case,  and  taking  it  to  haye 
been  found  by  the  jury  to  be  well  established  by  the  proof,  as  a 
general  usage  of  the  dealers  in  similar  commodities,  in  Boston, 
and  finding  the  same  is  not  repugnant  to  any  express  stipula- 
tion in  the  contract  of  the  parties;  without  any  disposition  on 
the  part  of  the  court  to  extend  the  doctrine  of  local  usages  be- 
yond the  adjudicated  cases,  yet  we  have  not  felt  authorized  to 
reject  the  evidence  offered  in  the  present  case. 

Upon  the  remaining  point  raised  in  the  case,  the  court  are  of 
opinion,  that  the  duiy  of  separating  the  merchantable  com  from 
that  which  was  not  so,  where  there  was  any  considerable  quan- 
tity damaged,  was  a  duty  deyolving  upon  the  yendor.  He  sold 
the  com  as  of  a  certain  quality.  If  a  separation  of  one  portion 
of  it  from  another  was  necessary,  to  furnish  com  of  the  proper 
quality  to  correspond  with  that  stipulated  for,  the  labor  of  doing 
ttiis  properly  deyolved  upon  the  yendor,  and  the  refusal  of  the 
yendee,  before  such  separation,  to  reoeiye  the  commodity,  would 
not  excuse  the  yendor  from  the  duty  of  separating  and  offering 
the  merchantable  com,  if  he  would  entitle  himself  to  cany  into 
effect  the  contract,  and  require  the  yendee  to  take  all  the  com 
corresponding  to  the  representation. 

The  ruling  of  the  presiding  judge  at  the  trial  was  correct,  and 
judgment  must  be  entered  for  the  phiintiff. 


LocAi.  UsAOBB  AND  CuBTOMs,  validity  (^,  in  gomsEml,  and  ifhax  dMmed 
to  form  part  of  oontract:  See  BaH/Uh  v.  Fox,  89  Am.  Dec.  611,  and  oases  ocd- 
leoted  in  the  note  thereto.  See  alao,  as  to  usages,  in  partioolar  classes  ol 
cases,  PlanterB'  Bank  ▼.  Marhham,  37  Id.  162;  Andrew  ▼.  Boack,  Id.  718; 
Haiwenon  v.  CdU,  40  Id.  603;  Natehezlm.  Co.  ▼.  Sttmton,  41  Id.  592;  Df^ben 
▼.  AUen,  42  Id.  87;  Farmer$'  etc.  Bank  v.  OhampUtln  TramaporUtiikm  Co.,  Id. 
491.  In  i>idHfMOfi  ▼.  Oay^  7  Allen,  35,  the  principal  case  is  referred  to  sa 
appearing  **  at  first  sight  to  be  inconsistent"  with  the  doctrine  that  a  naags 
which  contrayenes  a  general  role  of  law  is  invalid,  and  is  commented  on  and 
socplained.  It  is  cited  also  in  iHcteom  ▼.  7VUotoon,13  Mete  620,  to  the  point 
that  a  question  of  usage  is  properly  left  to  the  jnry. 

DuTT  OF  Pabtt  BnoiNniNa  Contbaot  to  Bjuoobm  What  Hs  sas  &■- 
CBTBD  nnder  it:  See  Anmm  ▼.  €hUe,  43  Am.  Dec  614;  Matmrn  ▼.  AnwC,  U. 
661;  Jcknmmr.  McLeme^ld.  102;  and  the  cases  citsd  m  the  notes  tharafea 
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SXEVENB  V.  StEVENB. 

[U  ICBSOAUr.SSl.] 

Pabol  Iioim  TO  Bbxot  ahd  Maintaik  Dam  ok  LwnnoB's  Lahd  k  Toid 
iind«r  the  ttetote  of  tencUi  as  against  a  grantee  of  the  land  mder  the 
licensor. 

Bill  vob  iNJVironoN  AOAnrer  MAiiiTAnaNo  Dam  on  the  plaintiffs  land  and 
to  abate  said  dam  as  a  noisanoe,  will  lie  in  order  to  p!rev«nt  a  mnltiplioltj 
of  soitSy  where  the  defendants  claim  the  right  to  keep  np  the  dam  an« 
der  a  parol  license  from  the  plaintiffs  gnmtor,  and  have  undertaken  to 
maintain  their  right  by  force;  bat  the  defendants  are  not  liable  for  the 
flspense  of  removing  the  dam  erected  nnder  the  license,  thovigh  they  are 
liable  for  rebculding  or  repairing  the  dam  after  the  license  was  levoked^ 
and  for  the  expense  of  abating  the  new  or  repaired  dam. 

Bnx  to  enjoin  the  defendants  from  tnMnfafc^Sniiig  ^  oertain  dam 
on  the  plaintiffB  land.  The  plaintifb  claimed  under  a  oonvej- 
anoe  of  the  land  in  fee  simple  from  one  Stephen  Stevens,  iritii- 
out  any  reservation  whatever.  The  dam  in  question  was  erected 
before  this  conyeyance  by  Jonathan  0.  Stevens,  one  of  the  de- 
fendants, under  a  parol  license  from  the  said  Stephen  Stevens, 
and  was  maintained  under  said  license  for  a  long  time,  and  until 
and  after  the  conyeyance  of  the  land  by  Stephen.  The  defend- 
ants claimed  in  their  answer  that  the  license  was  granted  in  con- 
sideration that  the  said  Jonathan  O.  Stevens  would  erect  and 
maintain  certain  mills  on  his  land  adjoining  that  of  the  said 
Stephen,  and  that  the  said  Jonathan  had  accordingly  erected 
said  mills  and  the  dam  in  question  at  great  expense,  and  had 
also  expended  large  sums  in  repairs.  The  mills  now  belong  to 
all  the  defendants,  and  it  was  claimed  that  they  would  be  en- 
tirely useless,  if  the  dam  were  abated.  It  further  appeared  that 
some  time  after  the  conveyance  to  the  plaintiffs,  they  served  the 
defendant  Jonathan,  and  the  other  defendants,  with  notice  to 
remoTC  said  dam,  but  that  they  failed  to  do  so,  and  that  one  of 
the  plaintiffs  afterwards  removed  part  of  the  dam,  but  that  the 
defendants  entered  and  drove  him  away  by  force,  and  rebuilt 
the  part  of  the  dam  which  had  been  torn  down.  On  issues  sub- 
mitted to  a  jury,  they  found  that  the  dam  was  a  nuisance,  and 
was  erected  without  any  license  in  writing. 

Sumner  and  ByingUm^  for  the  plaintiffs. 

Bixihop  and  Porter^  for  the  defendants. 

By  Court,  Wiu>b,  J.  The  question  now  subndtted  to  the  de« 
cision  of  the  court  is,  whether  a  parol  license,  from  Stephen 
Stevens  to  Jonathan  O.  Steyens,  would  in  law  or  equity  justify 
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the  oontiniiiDg  of  the  dam,  after  the  purohasing  of  the  land  bj 
the  plaintiflb.  The  aathoritieB  aie  oonflicting,  as  to  the  legal 
effect  of  a  parol  lioense  to  do  any  aot  on  the  land  of  another. 
In  the  case  of  Tbyler  t.  Waiers,  7  Taunt,  874;  S.  0.,  2  Marsh. 
661,  it  was  decided  that  a  beneficial  license  to  be  exercised  upon 
land  might  be  granted  without  deed,  and  without  writing,  not- 
withstanding the  statute  of  frauds.  Several  cases  were  cited  in 
support  of  that  decision;  one  of  which  is  Winter  t.  BrockweUf  8 
East,  308,  in  which  a  license  had  been  given  to  the  defendant 
to  put  a  skylight  oyer  an  open  area  above  the  plaintiffs  window, 
which  area  belonged  to  the  defendant;  and  Lord  Ellenborough 
decided  that  the  license  of  the  plaintiff,  having  been  acted  upon, 
and  expense  having  been  incurred,  it  could  not  be  recalled 
without  offering  to  pay  all  expenses  incurred  under  it.  A  similar 
decision  was  had  in  the  case  of  lAgginB  v.  Inge,  6  Moo.  &  P.  712; 
8.  C,  7  Bing.  682;  but  the  acts  complained  of,  in  both  of  these 
cases,  were  done  on  the  land  of  the  defendants,  over  which  the 
plaintifh  had  only  an  easement,  which,  it  was  held,  might  be  re- 
linquished without  deed,  and  without  writing.  In  the  latter 
case.  Lord  Tindal  says, ''  there  is  nothing  unreasonable  in  hold- 
ing that  a  right  whidi  is  gained  by  occupancy  should  be  lost  by 
abandonment."  These  decisions  are  founded  on  the  distinction 
between  the  waiver  and  extinguishment  of  an  existing  easement, 
lyy  parol,  and  the  creation  of  an  easement  de  novo.  A  distinction 
is  also  made,  in  some  of  the  cases,  between  a  personal  privilege, 
which  is  not  assignable,  and  encasement  carrying  an  interest  in 
the  land.  These  distinctions  are  somewhat  subtile,  but  are  not 
material  in  the  present  case:  8  Eenfs  Oom.,  8d.  ed.,  462. 

The  defendants  claim  a  permanent  interest  in  the  plaintiffs 
land,  and  this  claim  has  been  maintained  by  force,  against  the 
will  of  the  plaintiffs;  and  there  is  no  case  in  which  it  has  been 
decided  that  such  an  interest  can  be  created  by  parol.  Such  a 
decision  would  be  against  the  express  language  of  the  statute  of 
frauds.  Li  the  case  of  Wood  v.  Lake,  Say.  8,  it  was  decided  by 
a  majority  of  the  court,  that  a  parol  agreement,  granting  a 
license  to  stack  hay  on  the  land  of  the  grantor  for  seven  years, 
was  a  valid  contract,  notwithstanding  the  statute  of  frauds. 
This  decision,  Mr.  Sugden  says,  *'  appears  to  be  in  the  very 
teeth  of  the  statute  which  extends  generally  to  all  leases,  estates, 
and  interests:"  Sug.  Vend.,  6th  Am.  ed.,  100.  It  is  said  in  that 
case,  that "  the  agreement  was  only  for  an  easement,  and  not  for 
an  interest  in  the  land."  But  the  true  ground  of  the  decision  ap- 
pears to  be,  that  the  agreement  was  not  within  the  words  of  the 
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Btatate^  not  being  an  agreement  for  any  **  uncertain  interest  in 
land."  If  this  was  the  ground  of  decision  in  that  case,  it  would 
not  be  applicable  to  the  proTision  in  our  rcTised  statutes,  c.  69, 
sec.  29,  which  is  express,  that  **  all  estates  or  interests  in  lands, 
created  or  convejed  without  any  instrument  in  writing,  signed 
bj  the  grantor  or  by  his  attorney,  shall  have  the  force  and  effect 
of  estates  at  will  only;  and  no  estate  or  interest  in  lands  shall  be 
assigned,  granted,  or  surrendered,  unless  by  a  writing  signed  as 
aforesaid,  or  by  the  operation  of  law." 

But  it  is  perfectly  well  settled,  in  England,  that  no  incorporeal 
right,  in  the  nature  of  an  easement,  can  be  created  or  conveyed 
by  a  parol  agreement;  although  a  parol  license  may  be  an  excuse 
for  a  trespass,  till  such  license  is  countennanded;  and  that  a 
freehold  interest  can  be  created  or  conyey ed  only  by  deed.  The 
question  was  Tcxy  fully  considered  in  the  case  of  Hewlins  v. 
Shippam,  6  Bam.  &  Oiess.  221;  S.  0.,  7  Dow.  &  B.  788.  In 
that  case,  it  appeared,  by  the  pleadings,  that  the  defendant  had 
given  a  parol  license  to  iJie  plaintiff  to  construct  a  drain  through 
the  defendant's  yard,  and  to  use  the  same  as  a  means  of  escape 
for  foul  and  waste  water  from  the  plaintiff's  premises,  and  that 
the  defendant  afterwards,  and  after  the  license  had  been  acted 
upon  and  executed,  and  the  drain  constructed,  revoked  his 
license,  and  stopped  up  the  drain;  and  it  was  held  that  he  had 
a  right  so  to  do,  as  the  right  claimed  by  the  plaintiff  was  an 
easement  and  incorporeal  right,  which  lay  in  grant,  and  could 
not  be  created  by  parol.  The  same  principle  is  laid  down  in 
sundry  other  cases:  The  King  v.  Samdon'<m4ke'SiUy  4  Man.  & 
Sel.  662;  Duke  ofSamenet  t.  FogweU,  6  Bam.  &  Cress.  876;  Bird 
▼.  SiggiMon,  2  Ad.  A  El.  696;  Wattis  v.  Hurrimt^  4  Mee.  k  W. 
688;  Ad.  on  Oon.  88. 

In  OookY.  Steams,  11  Mass.  688,  it  wasdedded  lyy  this  court, 
that  a  permanent  right  to  hold  another's  land  for  a  particular 
purpose,  and  to  enter  upon  it  at  all  times,  without  his  consent, 
is  an  important  interest,  which  ought  not  to  pass  without  writing, 
and  that  by  the  statutes  of  1788,  c.  87,  sec.  1,  all  interests  in  land, 
whether  certain  or  uncertain,  were  but  estates  at  will,  unless  the 
evidence  of  them  existed  in  deed  or  writing.  This  decision  is 
fully  approved  in  the  case  of  Mumford  v.  Whitney,  16  Wend. 
884  [80  Am.  Dec.  60],  where  the  cases  are  ably  reviewed  and 
discussed  by  Chief  Justice  Savage.  The  same  decision  is  ap- 
proved also  by  Williams,  C.  J.,  in  Prince  v.  Case,  10  Conn.  875 
(27  Am.  Dec.  676],  who  ably  considers  the  cases  and  the  principle 
on  which  they  are  founded.    And  in  Maine,  the  case  of  Seiden^ 
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iparger  v.  Spear,  17  Me.  123  [35  Am.  Dec.  234],  was  decided  on 
the  same  principle.  We  think  it  indeed  yeiy  clear  on  the  au- 
thorities,  and  on  the  express  language  of  the  revised  statutes, 
c.  59,  sec.  29,  that  the  defendants'  claim  of  right  to  continue 
their  dam  and  to  flow  the  plaintifis'  land,  can  not  be  maintained. 

As  to  the  objection  that  this  coiurt,  as  a  court  of  equity,  ought 
not  to  interfere,  but  to  leave  the  plaintiffs  to  their  remedy  at 
law,  we  are  of  opinion,  that  the  plaintifEs'  right  being  fully 
established,  they  are  entitled  not  only  to  the  abatement  of  the 
nuisance,  but  to  a  perpetual  injunction  to  prevent  its  renewal, 
and  thereby  to  suppress  multiplidiy  of  suits  and  oppressive 
litigation;  especially  as  the  defendants  have  undertaken  to 
maintain  their  supposed  right  by  force,  whereby  the  plaintiflRi 
have  been  for  a  long  time  disturbed  in  the  enjoyment  of  their 
just  right  of  property. 

This  may  be  a  hard  case  for  the  defendants,  if,  as  they  aver  in 
their  answer,  their  mill  would  be  rendered  useless  by  the  re- 
moval of  the  dam  in  question;  but  this  would  be  their  misfor- 
tune, as  they  do  not  appear  to  have  any  legal  or  equitable  claim 
on  the  plaintiffi  for  compensation.  Under  the  license  from 
Stephen  Stevens,  the  defendants  have,  for  nine  or  ten  years, 
as  alleged  in  the  bill,  enjoyed  the  privileges  allowed  by  the 
license;  and  they  are  not  responsible  for  any  acts  done  by  ihem, 
in  pursuance  of  the  said  license  and  permission,  before  the  same 
was  countermanded  by  the  plaLntifEs.  They  are  therefore  not 
liable  to  pay  any  expenses  for  removing  the  old  dam;  but  for 
building  a  new  dam,  or  repairing  the  old  dam,  after  the  license 
was  countermanded  by  the  plaintiffs,  we  think  the  defendants 
are  clearly  liable,  and  that  the  plaintiffs  are  entitled  to  have 
the  same  abated  at  the  expense  of  the  defendants. 


Vauditt  avd  RsvooABnjTT  or  Pabol  Liciirei  to  eraot  dam  or  other 
stractore  upon  another'a  land,  or  the  like:  See  MeKeUip  v.  Jfe/ZAatny,  28 
Am.  Dec  711;  Prince  v.  Oate,  27  Id.  675;  and  Mun^ard  v.  Whitney,  80  Id. 
SO;  Addimm  v.  Haekt  41  Id.  421,  and  the  oaaet  dted  in  the  notes  thereta 
See  alio  the  notes  to  Bieher  v.  KeUp,  10  Id.  40,  and  Beriek  v.  Kem,  16  Id. 
001.  A  writing  not  under  seal  signed  by  an  owner  of  land,  pnrporting  to 
oonvey  the  right  of  flowing  the  land  and  to  release  all  damages,  does  not  bind 
the  land  or  estop  a  snbseqnent  grantee  thereof  from  reooyering  damages  for 
fatore  flowage:  Cobb  v.  FUhetf  121  Mass,  170,  citing  the  principal  case. 

iNJUircfnoN  AOAIN8T  NinsANGB:  See  Bo$ier  ▼.  Bandolphf  81  Am.  Deo.  712| 
Robemm  v.  PiUenger,  32  Id.  412;  BiQdim  v.  Hartford  Bridge  Co.,  MU.  6(029 
Oatttmv   TicrfenlMe,  88  Id.  567,  and  cases  cited  in  the  notes  theralow 
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PXNOHON   V.  SXBABNB. 

[11  UaaoMur,  80*.] 

MMMAxmaob'MAK  OAjr  KOT  Maintaut  Action  iob  Wabxm  Aram  TAxnm 
Iaasi  from  the  taDant  of  the  preceding  estate  for  yean,  for  his  fall  temiy 
for  part  of  the  land,  as  to  the  part  of  the  land  so  leased,  whether  the 
waste  was  oommitted  before  or  after  the  lease,  for  the  estates  to  that  ex- 
tent are  therein  merged;  so,  thoogh  the  lease  reserves  to  the  lessor  the 
light  to  ereot  buildings  on  the  leased  prenuses,  and  proyides  for  the  pay* 
ment  of  rent,  if  there  is  no  reservation  of  a  right  of  re-entry  for  noB- 
payment. 

Ao*  u  NOT  Wasti  WmoH  u  NOT  P&iJUDioiAL  to  the  inheritance,  as  a 
general  role. 

Gbanob  or  Katubb  or  PBorsBsr  bt  Tbnant  is  not  Waixb  in  Tifisss 
chnsetts,  unless  prejudicial  to  the  inheritance,  as  by  conTerting  arable 
land  into  woodland,  meadow  into  pastors,  or  the  like,  bat  it  is  held 
otherwise  in  "Bngland,  becanse  each  alterations  change  the  coarse  of  has- 
bandiy. 

SuoRNO  Kbw  H0U8I8  OB  Opsninq  Wat  on  Pboobbs  is  not  WAon, 
though  cellars  are  dug  under  the  houses,  and  drains  are  made  on  eaeh 
side  of  the  way. 

BaniNO  SimrAOB  or  Land  bt  Dxpositino  Babth  thbbbon  n  not  WASfi 
in  Massachusetts,  unless  prejudicial  to  the  inheritance. 

A01XOH  of  waste.  The  respeotire  interests  of  the  parties  in 
the  pxemiseSy  the  aots  relied  upon  as  waste,  and  the  instmotions 
of  the  oonrt  are  suffidentlj  stated  in  the  opinion.  The  will  and 
lease  which  are  mentioned  in  the  opinion  are  more  partionlarlj 
referred  to  in  the  next  case,  which  arose  between  the  same 
parties.  The  jtiry  found  for  the  defendant,  and,  upon  inquiiy, 
stated  that  in  their  opinion  the  land  was  made  more  yalnable  for 
agriculkiral  purposes  by  reason  of  the  raising  and  filling  up  of 
the  way  described  in  the  opinion,  and  the  digging  of  the  dxains 
along  its  sides,  and  lyy  the  ezcaTations  for  the  houses,  if  the 
houses  were  taken  away.  The  Terdict  was  to  be  set  aside,  and 
a  new  trial  granted  if  the  instructions  were  erroneous,  to  the 
prejudice  of  the  plaintiff. 

2>.  Cummins  and  F.  Oummina^  for  the  plftiTi^fP, 

B.  B.  OurHs  and  B.  A.  Chapman,  for  the  defendant. 

By  Court,  Wilde,  J.  This  is  an  action  of  waste,  and  the 
case  comes  before  us  on  exceptions  to  the  instructions  to  the 
JU17  at  the  trial.  The  premises  described  in  the  writ  were  foz^ 
merly  the  property  of  Edward  Pynchon,  and  were  derised  by 
him  to  Susan  Pynchon,  his  wife,  so  long  as  she  should  remain 
his  widow»  remainder  to  the  plaintiff.    The  defendant  holds  un- 
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der  an  assignment  from  the  said  Susan.  It  was  proTed  at  the 
trial,  that  the  plaintiff  had  taken  of  the  defendant  a  lease  of  part 
of  the  premises  during  the  life  of  the  said  Susan;  and  it  was 
ruled  by  the  court  that,  as  to  that  part  of  the  premises,  the  ac- 
tion could  not  be  maintained.  That  this  ruling  was  correct,  can 
not,  we  think,  admit  of  a  doubt  By  this  lease  to  the  plaintiff, 
he  became  the  owner  of  the  whole  estate.  The  estate  for  years 
inmiediately  merged  in  the  remainder  in  fee;  and  the  plaintiff 
entered,  as  it  is  understood,  before  the  alleged  waste.  If,  how- 
eyer,  the  lease  had  been  given  after  the  waste,  no  action  of  waste 
could  be  maintained  after  the  merger  of  the  estate,  and  after  the 
entry  of  the  plaintiff  under  the  lease  from  the  defendant.  If  it 
be  said  that  the  reseiration  in  the  lease  to  the  plaintiff  prevented 
the  merger,  the  answer  is,  that  the  reservation  did  not  and  could 
not,  by  the  well-established  rules  of  construction,  limit  or  divest 
the  estate  expressly  demised  to  the  plaintiff.  The  defendant  only 
reserved  the  right  to  erect  buildings  on  the  premises;  but  no 
estate  for  life  or  for  a  term  of  years  is  reserved;  and  if  it  had 
been  reserved,  it  would  have  been  repugnant  to  the  terms  of  the 
lease  limiting  and  demising  the  estate  for  life  to  the  plaintiff. 

As  to  the  stipulation  for  the  payment  of  rent,  we  consider  that 
as  a  personal  covenant  of  the  plaintiff.  No  right  of  entry  is  re- 
served for  the  non-payment  of  rent;  and  that  covenant  can  no 
more  prevent  a  merger  than  it  can  prevent  the  vesting  of  the 
estate  demised.  As  to  the  alleged  acts  of  waste  on  the  other 
part  of  the  premises,  the  plaintiff  relied  upon  sundry  facts  which 
are  not  disputed;  namely,  that  the  defendant  had  opened  a  way 
through  the  premises  from  one  public  highway  to  another;  and 
that  the  defendant  had  subverted  the  soil,  by  digging  out  part 
of  the  soil  for  cellars  of  houses  by  him  erected;  and  that  he  had 
plowed  the  lands,  dug  drains,  and  had  drawn  in  large  quan- 
tities of  earth,  thereby  raising  the  land  and  changing  the  surface 
thereof.  The  defendant  introduced  evidence  to  show  that  these 
acts  of  the  defendant  were  beneficial  and  not  prejudicial  to  the 
plaintiff,  and  did  not  constitute  waste*  On  this  evidence  the 
jury  were  instructed  that  the  opening  of  the  way  was  not  waste; 
and  that  if  breaking  up  meadow  land  occasionally  was  a  judi- 
cious and  suitable  mode  of  husbandry,  the  changing  the  surface 
by  breaking  up  and  cultivating  it,  was  not  waste;  and  that  the 
removing  the  soil  for  the  building  of  houses,  and  the  erecting 
them,  and  digging  drains,  if  the  estate  on  the  whole  would  be 
equally  or  more  valuable  to  the  owner  of  the  inheritance,  would 
not  be  waste. 
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The  general  rule  of  law  in  respect  to  waste  is,  that  the  act 
must  be  prejudicial  to  the  inheritance.  It  is  defined  by  Black- 
stone,  8  Bl.  Com.  228,  to  be  ''  a  spoil  and  destruction  of  the 
estate,  either  in  houses,  woods,  or  lands."  It  is  true,  however, 
that  it  has  been  held  in  England,  that  to  change  the  nature  of 
the  property  by  the  tenant,  although  the  alteration  may  be  for 
the  greater  profit  of  the  lessor,  was  waste.  So  in  England,  if 
the  tenant  conyerts  arable  land  into  wood,  or  e  conversOf  or 
meadow  into  plow  or  pasture  land,  it  is  waste:  Bac.  Abr. ,  Waste, 
0. 1.  The  reasons  given  are,  that  it  changes  the  course  of  hus- 
bandry, and  the  evidence  of  the  estate.  But  these  reasons  are 
not  applicable  in  this  commonwealth,  and  consequently  such 
changes  here  do  not  constitute  waste,  unless  such  changes  are 
prejudicial  to  the  inheritance.  So  the  doctrine  is  laid  down  by 
lir.  Dane,  and  it  is,  we  think,  supported  on  satisfactory  reasons: 
8  Dane's  Abr.  219.  When  our  ancestors  emigrated  to  this  coun- 
tiy,  they  brought  with  them,  and  were  afterwards  governed  by, 
the  common  law  of  England;  excepting  however,  such  parts  as 
were  inapplicable  to  their  new  condition:  Commonwealth  v. 
KnawUan,  2  Mass.  634;  SackeU  v.  SackeU,  8  Pick.  316.  That 
the  principle  of  the  common  law  imder  consideration  was  then 
inapplicable  to  the  condition  of  the  country  is  obvious;  nor  has 
it  been  applicable  at  any  time  since;  for  it  has  been  the  con* 
stant  usage  of  our  farmers  to  break  up  their  grass  lands  for  the 
purpose  of  raising  crops  by  tillage,  and  laying  them  down 
again  to  grass,  and  otherwise  to  change  the  use  and  cultivation 
^  of   their  lands,  as  occasions  have  required.     A  oonformilgr, 

therefore,  to  this  usage,  can  not  be  deemed  waste.  Even  in 
England,  ''  if  a  meadow  be  sometimes  arable,  and  sometimes 
meadow,  and  sometimes  pasture,  the  plowing  of  it  is  not  waste:" 
Bac.  Abr.,  Waste,  0.  1;  Oom.  Dig.,  Waste,  D.  4.  As  to  the 
effect  of  such  changes  upon  the  evidence  of  title  to  lands,  it  is 
evident  that  it  can  have  none  in  this  state.  Our  conveyances 
are  vezy  simple.  The  land  conveyed  is  described  by  metes  and 
bounds,  or  by  some  general  and  certain  description  of  its  limits, 
without  any  designation  of  the  kind  of  land  conveyed,  whether 
it  be  arable  land  or  grass  land,  woodland  or  cleared  land,  pas* 
tore  or  meadow. 

As  to  the  other  acts  complained  of,  we  think  they  can  not  be 
deemed  vraste,  unless  they  may  be  prejudicial  to  tiie  plaintiff; 
and  that  the  instructions  to  the  jury,  in  this  respect,  were  there- 
fore correct.  To  erect  anew  house  on  the  land  where  there  was 
not  any  before,  is  not  waste:  Bac.  Abr.,  Waste,  0.  5.    So  there 
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aeems  no  authoriiy  for  holding  that  the  opening  of  a  way  by  the 
defendant,  for  his  oonyenience,  and  draining  the  land,  are  acta 
of  waste.  And  as  to  raising  the  land,  by  carrying  thereon  quan- 
tities of  earth,  whatever  may  be  the  law  of  England,  it  is  not  in 
this  commonwealth  waste,  unless  it  may  be  prejudicial  to  the 
plaintiff.  The  ancient  doctrine  of  waste,  if  uniyersally  adopted 
in  this  cotmtiy,  would  greatly  impede  the  progress  of  improve- 
ment, without  any  compensating  benefit.  To  be  beneficial, 
therefore,  the  roles  of  law  must  be  accommodated  to  the  situa- 
tion of  the  country,  and  the  course  of  affiurs  here;  as  it  has 
been  frequently  decided:  Wimhip  ▼.  PiUs,  8  Paige,  269,  and 
other  cases  cited  by  the  defendants'  counsel.  In  this  coimtry, 
it  is  difficult  to  imagine  any  exception  to  the  general  rule  of 
law,  that  no  act  of  a  tenant  will  amount  to  waste,  unless  it  is  or 
may  be  prejudicial  to  the  inheritance,  or  to  those  entitled  to  the 
rerersion  or  remainder. 

For  these  reasons,  we  are  of  opinion  that  the  instructions  to 
the  jury  were  correct. 

Judgment  on  the  verdict.    . 

MnwiB  or  Bstates  Taxss  Placb,  whxn:  See  the  note  to  8pe&F§  Sh^r§  ▼. 
fToim,  16  Am.  Dec  88;  end  Dwgherty  v.  Jock^  80  Id.  836,  and  note;  PraU 
T.  BoHkqfBemimgUm^  33  Id.  201.    See,  alio,  Ppnektm  t.  Sieama^  k^ra, 

Wastb,  What  GoKannrTES:  See  Ward  y.  Shqppaird^  2  Am.  Deo.  025; 
Joickmm  y.  Brownmm,  6  Id.  258;  WhiU  y.  Wagtyer,  7  Id.  674;  Findlay  y.  Smiih, 
8  Id.  733;  Cnmch  y.  Puryear,  10  Id.  528;  Wilda  y.  Laykm,  12  Id.  91;  DwnU 
T.  WeUers^  18  Id.  850;  Owen  y.  Hyde^  27  Id.  467;  Johnson  y.  Joknaon,  29  Id. 
72.  In  Olark  y.  HMen^  7  Gray,  10,  it  is  held,  dting  the  ptinoipal  ease,  that 
A  change  of  pasture  land  into  woodland  by  a  tenant  in  dower  l^  aofining 
timber  to  grow  there,  is  not  .waste. 


PiKOHON   V.  SXBABNB. 

[U  HnoALV.  ns.) 

Bbbebtation,  Bxosption,  or  Condition  in  Dsbd  ob  Iaasi  Repuovant 
TO  BmATB  preyionsly  desoribed  in  the  granting  or  kahmdmn  danse  of 
the  instmmenty  is  yoid. 

BisxBVATioN  IN  Lbasb  tob  Anothkb*s  Litb  of  Pbiviliob  or  Bbjbotino 
BTTCH  Bttildinus  on  the  premises  as  the  lessor  or  any  one  claiming  under 
him  may  choose,  without  molestation  from  the  lessee,  proyiding  that  if  the 
lessor  nses  any  part  of  the  land  for  buildings  a  proportionate  amount  of 
the  rent  shall  be  deducted,  if  construed  as  a  reseryation  of  a  right  to  enter 
and  erect  buildings  at  pleasure  and  to  hold  possession  against  the  will  of 
the  tenant,  is  yoid  as  being  repugnant  to  the  estate  demised,  but  may  be 
ooostrued  as  a  coyenant  to  permit  the  lessor  to  enter  and  erect  such 
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Iwrildingi  as  1m  dhootet,  resemng  no  otUte  to  the  leMor,  and  thou 
amomiti  to  a  liMoaa  only,  and  tha  lenor  entering  and  ereoting  Imildingi 
theraonder  Is  a  mere  tenant  at  wilL 
BaiAZirDiB-ifAV  Aoquzboto  PnaoBDZiio  Lnn  BmATi  by  a  leaie  from  one 
claiming  nnder  the  life-tenant^  for  the  life  of  saoh  tenant^  beoomea  abao- 
hite  owner  in  fee^  the  life  eatate  being  merged,  notwithatanding  a  reaer- 
tbHoq  to  the  leawr  In  the  lease  of  m  privilege  of  entering  and  ereoting 
bnildinga  on  the  premiaea  without  molestation,  saoh  reserration  being  re- 
guded  as  a  mere  lioense  ooapled  with  no  estate  in  the  lessor;  and  the  re* 
mainder>man  may  have  a  writ  of  entiy  against  the  lessor,  where  the  Ut> 
ter  enters  and  takes  possession  of  the  entire  premises,  assuming  to  aol 
vnder  saoh  ressrvation. 


Wbit  of  entiy.  This  addon  was  between  the  Bame  partieB  aa 
the  preceding  oaae.  The  demanded  premieee  were  devised  bj 
Edward  Fynchon,  deoeaaed,  to  his  wife,  Susan,  so  long  as  she 
should  remain  a  widow;  remainder  in  fee  to  the  demandant. 
The  widow  assigned  the  said  premises  for  her  life  to  Steams, 
the  present  tenant,  and  the  latter  made  an  indented  lease 
thereof  to  the  demandant,  **  to  have  and  to  hold  the  same  dur- 
ing the  life  of  the  said  Mrs.  Susan  Fynohon;  reserring,  how- 
ever, to  said  Steams  for  himself  or  any  one  imder  him  the  right 
to  erect  any  buildings  he  may  choose  on  the  premises  without 
molestation;  the  said  Fynohon  yielding  and  paying  therefor  the 
annual  rent  of  fifteen  dollars/'  The  lease  provided,  further, 
that  the  tenant  should  keep  the  premises  in  repair,  and  paj 
taxes.  Then  followed  this  clause:  "  It  being  understood,  how- 
ever, that  in  case  said  Steams  should  use  any  part  of  the  land 
for  bmldings  and  their  appendages,  a  proportionate  amount 
shall  be  deducted  from  the  rent  which  said  Pynchon  is  to  paj 
in  proportion  to  the  quantity  of  land  so  taken."  The  lessee 
entered  under  the  lease.  Subsequently  the  lessor  entered  and 
laid  out  a  street  across  the  premises  and  erected  bmldings  along 
the  street,  and  resumed  possession  of  the  entire  premises.  The 
case  was  submitted  for  the  opinion  of  the  court,  as  to  the  de- 
mandant's right  to  recoTer  upon  these  &cts. 

2>.  Gummins  and  F.  Cummins^  tot  the  demandant, 

B.  B.  CutHb  and  B.  A.  Ohapman^  for  the  tenant. 

By  Oourt,  Wiu>b,  J.  This  case  depends  on  the  construction 
of  a  Tery  singular  lease  of  the  demanded  premises  from  the  ten- 
ant to  the  demandant.  The  lease  purports  to  convey  or  demise 
to  the  demandant  the  premises,  to  have  and  to  hold  the  same 
during  the  life  of  Susan  Pynchon,  to  whom  the  same  had  been 
devised  by  Edveard  Pynchon,  the  former  owner,  during  her 
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widowhood;  the  remainder  being  devised  to  the  demandant  in 
fee  simple.  The  tenant,  however,  reserves  "  for  himself,  or  any 
one  under  him,  the  right  to  erect  any  buildings  he  may  choose, 
on  the  premises,  without  molestation;"  the  demandant  "  yield- 
ing and  paying  therefor  the  annual  rent  of  fifteen  dollars." 

It  has  been  argued  for  the  tenant,  that  this  lease  must  be  con- 
strued according  to  the  intention  of  the  parties.  And  doubtless 
it  should  be,  if  that  intention  can  be  ascertained,  and  is  not  in- 
consistent with  the  rules  of  law.  But  it  is  difficultt  to  ascertain 
or  imagine  what  the  real  intention  of  the  parties  was.  For  if 
the  reservation  is  valid,  the  demandant  would  be  a  mere  tenant 
at  will;  and  the  tenant's  counsel  contend  that  such  is  to  be  the 
construction  of  the  lease.  It  is  said  that  the  intention  was  to 
give  to  the  demandant  the  right  of  holding  and  cultivating  the 
land  demised,  for  agiicnltural  purposes,  until  the  tenant  should 
866  fit  to  enter  and  occupy  it  for  house  lots.  This  may  have 
been  the  intention  of  the  lessor,  but  could  not  have  been  that 
of  the  lessee,  if  he  had  any  understanding  of  the  «£BBct  of  such 
a  construction  of  the  lease.  Whether  he  had  such  an  under- 
standing, or  what  was  his  intention  in  the  purchase,  may  be  hard 
to  say.  But  whatever  were  the  intentions  of  the  parties  to  this 
wingnlar  lease,  we  think  there  can  be  no  doubt  as  to  its  legal 
effect,  so  far,  at  least,  as  it  relates  to  the  present  action.  By 
the  lease,  the  estate  demised  is  expressly  for  and  during  the  life 
of  Susan  Fynchon;  and  the  question  is,  whether  the  estate  thus 
expressly  demised  can,  by  the  rules  of  law,  be  subverted  or  re- 
duced to  a  mere  estate  at  will,  by  the  words  of  reservation.  It 
is  a  well-established  role  of  construction,  that  when  an  estate 
is  expressly  granted  or  demised  in  thef  premises  of  a  deed,  and 
the  habendum  is  repugant  to  the  estate  granted  or  demised,  the 
habendum  is  void:  4  Kent's  Oom.,  8d  ed.,  468;  2  Bl.  Com.  298. 
As  if  a  grant  be  to  A.  and  his  heirs,  habendum  to  him  for  life, 
the  habendum  would  be  utterly  void.  And  the  same  rule  of  con- 
struction would  apply  to  a  repugnant  reservation,  exception,  or 
condition,  following  after  the  habendum;  for  whether  the  estate 
is  described  in  the  premises,  or  in  the  habendum,  is  not  material. 
In  OvUer  v.  Tu/ts,  8  Pick.  277,  Parker,  0.  J.,  lays  down  the 
doctrine  as  vexy  clear,  by  reason  as  well  as  by  the  authorities, 
that  if  a  man  grants  one  undivided  moiety  of  a  tract,  and  it  is 
added,  "  meaning  herelyy  to  sell  one  undivided  fourth  part,"  the 
latter  clause  is  to  be  rejected,  on  the  ground  **  that  the  words 
can  not  stand  together,  and  the  grantor  shall  not  have  the  ben- 
efit of  BOoh  an  unjust  interpretation  of  words,  which  he  him- 
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self  has  intaroduced  into  the  instnunent,  as  wonld  give  him  the 
right  to  destroy  his  own  grant.'* 

The  general  principle  is,  that  where  an  estate  is  expressly 
granted,  and  there  follows  a  reservation,  exception,  or  condi- 
tion, which  destroys  the  grant,  it  is  void,  being  repugnant  to 
the  thing  first  granted:  Bac.  Afar.,  Grants,  I.  1;  Siewkley  t. 
BuUeVf  Mo.  880,  881.  As  if  a  lease  for  years  be  made  to  a  man 
and  his  assigns,  provided  that  he  shall  not  assign;  the  proviso 
is  void.  So  an  exception  of  the  whole  estate  granted  is  void; 
or  an  exception  of  a  part  of  the  estate  expressly  granted;  as  if  a 
man  leases  twenty  acres,  excepting  one  acre,  the  exception  is  void : 
Oo.  lit.  47  a;  Com.  Dig.,  Fait, E.  7;  1  lil.  Afar.  660;  Com.  Land, 
and  Ten.  74.  These  roles  of  construction  seem  to  be  founded  on 
just  principles,  and  they  are  decisively  opposed  to  the  grounds 
of  defense  upon  which  the  tenant's  coimsel  rely.  For  if  the 
reservation  or  exception  is  to  be  construed  as  they  contend,  it  is 
very  clear  that  it  is  repugnant  to  the  words  of  the  lease,  bj 
which  the  estate  demised  was  defined  and  limited;  and  it  is  con- 
sequently void.  Nothing  can  be  more  repugnant  to  the  express 
limitation  of  the  estate  demised,  than  is  the  right  claimed  by 
the  tenant;  which  is  the  right  at  his  own  will  and  pleasure,  to 
enter  into  the  premises;  to  erect  buildings;  to  hold  possession 
against  the  will  of  the  demandant;  and  thus  utterly  to  defeat 
and  subvert  the  estate  demised  to  him  in  express  terms.  It  has 
been  argued,  that  the  words  of  reservation  may  be  so  construed 
as  to  amount  to  a  condition;  but  if  they  could,  this  would  not 
avoid  the  objection  of  repugnancy.  It  is  a  well-settled  princi- 
ple, repeatedly  laid  down  by  Lord  Coke,  and  in  other  authori- 
ties, that  no  condition  or  limitation  can  be  good  that  contains 
in  it  matter  repugnant  and  tending  to  the  subversion  of  the 
estate  granted:  Shep.  Touch.  129, 180,  and  the  cases  there  dted. 
But  we  are  of  opinion  that  the  reservation  is  not  to  be  so  con- 
strued as  to  be  repugnant  to  the  habendum  in  the  lease. 

It  was  argued  by  the  tenant's  counsel  that  the  words  of  res- 
ervation may  be  so  construed  as  to  amount  to  a  covenant  by 
the  lessee  to  permit  the  lessor  to  enter  and  erect  houses  on  the 
premises;  and  we  think  so  too.  This  was  a  lease  by  indenture, 
and  no  particular  form  of  words  is  requisite  to  constitute  a  cov- 
enant. But  what  is  the  covenant?  It  is  merely  to  permit  the 
tenant  (the  lessor)  or  any  one  under  him,  to  erect  any  buildings 
he  may  choose,  on  the  premises,  without  molestation.  The  de- 
mandant has  not  broken  this  covenant,  and  his  recovery  of  judg- 
ment in  this  case  will  be  no  violation  of  it.    It  amounts  to  a 
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license  only,  and  no  estate  is  reserved  to  the  tenant  (ilie  lessor), 
either  for  the  life  of  Mrs.  Fynchon,  or  his  own  life,  or  for  a 
term  of  years.  When  he  entered  on  the  premises,  and  erected 
buildings  thereon,  he  was  only  a  tenant  at  will,  and  the  logal 
title  remained  in  the  demandant.  The  tenant's  estate  at  will 
can  not  be  enlarged  by  implication,  especially  as  thereby  a  re- 
pugnancy would  be  created  in  different  parts  of  the  lease,  which 
never  can  be  created  by  implication  or  intendment.  We  are 
therefore  of  opinion,  that  there  is  no  repugnancy  between  the 
words  of  the  demise  and  the  words  of  the  reservation.  They  may 
well  stand  together.  This,  it  is  true,  renders  the  reservation  a 
very  unprofitable  one  to  the  lessor,  and  may  subject  him  to 
damage  and  loss;  but  this  is  not  to  be  attributed  to  any  fault  of 
the  lessee,  but  to  the  improvidence  of  the  lessor,  who,  as  it  is 
stated,  has  erected  snndzy  buildings  on  the  premises,  under  a 
mistake,  doubtless,  of  his  legal  rights,  and  without  first  having 
them  ascertained,  as  he  should  have  done. 

For  these  reasons,  on  the  whole  matter,  we  are  of  opinion, 
that  the  demandant  is  entitled  to  judgment.  The  issue  is  solely 
on  the  seisin,  and  the  question  is,  in  whom  is  the  legal  estate  f 
The  demandant,  being  tenant  in  fee  in  remainder,  by  the  devise 
of  his  brother,  and  having  acquired  the  life  estate  of  his  broth- 
er's widow,  by  grant  of  the  tenant,  subject  to  an  annual  rent, 
the  life  estate  merged,  and  he  became  tenant  in  fee.  Whatever 
right  the  tenant  may  have,  by  force  of  the  indenture,  by  way  of 
grant  or  covenant,  whether  in  the  nature  of  an  easement,  or 
license,  or  other  subordinate  interest,  it  is  not  in  issue  in  this 
action,  and  is  not  to  be  affected  by  this  judgment. 

Judgment  for  the  demandant. 

Resbbvatiok  ur  Habsndum  or  Dxsn  Bsfuokant  to  EsTAn  Qbavtid  n 
Void:  Hcfflier  v.  Irwin,  ^  Am.  Deo.  390;  Bvdd  v.  Brooke,  43  Id.  821. 

Mkboxb  or  BsTATKS:  See  Fynchon  v.  Sieanu,  cmte.  207,  and  oaset  oitad  ia 
tha  note  thereta 


Steles  v.  Whitb. 

[11  MnoALV,  806.] 

AonoK  fOB  DiOBiT  Lns  against  Two  Jointlt  for  falae  represeDtetioni 
made  by  both  upon  the  sale  of  a  hone  without  proof  of  any  agreement  of 
oonspiracy  to  make  the  representationa,  or  of  any  joint  interest  in  the 
fruits  of  the  fraud. 

MxASUBB  OF  Dahaoxs  iob  Dboxit  in  Salk  or  Ghattil  is  the  difierenoe  be- 
tween its  actual  value  and  what  its  value  would  have  been  if  it  had 
as  represented. 
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Tbwbpabs  on  the  case  in  the  common  pleas  against  two  defend- 
ants, for  deceit  in  the  sale  of  a  horse.  The  defendants  claimed 
that  the  plaintiff  could  not  recover  without  proof  that  the  defend- 
ants agreed  or  conspired  to  make  the  misrepresentations^  or 
were  both  interested  in  the  expected  fmits  of  the  fraud,  but  the 
court  instructed  the  juxy  that  this  was  unnecessary,  and  that  it 
was  sufficient  to  show  that  both  were  present  at  the  sale  and 
jointly  made  the  representations,  that  they  were  false,  that  the 
defendants  knew  it,  and  that  the  plaintiff  was  induced  by  the 
representations  to  make  the  purchase  to  his  in  juxy.  The  defend- 
ants insisted  farther  that  if  the  horse  was  worth  the  price  paid, 
the  plaintiff  could  not  recover,  but  the  court  ruled  otherwise, 
laying  down  the  rule  of  damages  stated  in  the  opinion,  Yeidiot 
for  the  plaintiff.    Exceptions  to  the  instructions. 

H.  M(>rr%8,  for  the  defendants. 

Leonard  and  W.  O.  Boies,  for  the  plaintiff. 

By  Court,  Wiu>b,  J.  It  has  been  argued  in  support  of  these 
exceptions,  that  the  act  complained  of  by  the  plaintiff  could  not, 
in  the  nature  of  things,  be  done  by  several  persons  jointly,  al- 
though each  may  have  done  it  at  the  same  time.  The  same  ob- 
jection was  made  in  a  like  action,  in  the  case  of  Patten  v.  Our^ 
ney,  17  Mass.  182.  But  the  objection  was  overruled;  and  it  was 
decided,  that  two  persons,  joining  together  in  the  commission 
of  a  fraud,  by  false  representations,  might  undoubtedly  be  sued 
together  in  an  action  founded  on  such  a  fraud.  This  decision  is 
directly  in  point,  and  the  correctness  of  it  can  not  be  doubted. 
It  was  quite  immaterial  whether  the  defendants  had  or  had  not 
made  any  agreement  to  defraud  the  plaintiff,  before  they  made 
the  false  representations,  or  whether  they  had  a  joint  interest, 
or  not,  in  the  horse  sold.  This  is  an  action  founded  on  an  al- 
leged deceit  by  false  representations,  and  not  an  action  of  con- 
spiracy. The  'gist  of  the  action  is  the  fraud  practiced  on  the 
plaintiff.  As  no  previous  conspiracy  is  alleged,  none  need  be 
proved.  It  was  objected  that  it  was  necessary  to  prove  that  the 
defendants  were  both  interested  in  the  expected  fruits  of  the 
fraud.  But  there  is  clearly  no  foundation  for  this  objection.  It 
is  immaterial  whether  the  fraud  was  committed  for  their  joint 
benefit,  or  for  the  benefit  of  one  of  them,  or  for  a  stranger. 

Another  exception  was  taken  to  the  ruling  of  the  court  on  the 
subject  of  damages.  The  court  ruled  that  the  measure  of  dam- 
ages was  the  difference  between  the  actual  value  of  the  horse 
■old,  and  the  value  of  such  a  horse  as  that  was  represented  to  be 
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hj  the  defendants.  This  role  of  damages  we  think  perfectly  cor- 
rect It  was  so  laid  down  by  Bnller,  J. ,  in  Towers  y.  Barrett^  1  T* 
B.  136;  by  Lord  Denman  in  Clare  t.  Maynard,  7  Oar.  &  P.  748; 
and  so  it  was  decided,  in  Cory  v.  Oruman,  4  Hill,  625,  and  in 
other  cases  cited  for  the  phuntLB!.  The  defendants'  counsel  ad* 
mitted  that  this  was  the  well-established  rule  in  actions  on  the 
contract  of  warranty;  and  sorely  the  defendants  can  not  daun  a 
more  favorable  role  of  damages,  on  the  ground  of  their  own 
fraud.  The  plaintiff  was  clearly  entitled  to  such  a  horse,  or  the 
Talue  of  such  a  horse,  as  that  sold  to  him  by  the  defendants  was 
lyy  them  represented  to  be. 
Exceptions  oyerruled. 

AonoN  or  Dioeit  ob  vor  Falbs  Bxtbibiiitatioiib  Los  whxn:  See  Bm- 
Urn  y.  PraU^  20  Am.  Deo.  623;  (hOver  y.  Awrp,  22  Id.  686;  Lord  y.  OsOey, 
26  Id.  445,  and  note;  Alexander  v.  Denms,  83  Id.  300;  Trffon  y.  WkUmank^ 
86  Id.  339;  LobdeU  y.  BaJoer,  Id.  358;  8auttder$  y.  HaUerman,  37  Id.  404; 
Medburp  y.  WatBon^  39  Id.  726;  Ccutwrighi  y.  OcuyetUer,  40  Id.  66,  and  oases 
cited  in  the  notes  thereto.  It  is  not  neoessaiy,  in  an  action  for  deceit  in  a 
sale  of  a  chattel,  that  the  defendant  should  be  shown  to  bays  been  owner  of 
the  property  which  the  plaintiff  was  by  the  false  representations  indnced  to 
porchase.  The  fjrtwamen  of  .soch  an  action  is  that  the  plaintiff  has  been 
deceiyed  to  his  injury,  and  not  that  the  defendant  has  gained,  or  could  bays 
gained,  by  his  fraad:  ^Uherv,  Mdlen,  103  Mass.  506,  citing  the  principal  case. 

MxASUBX  or  Damaobs  roB  FBAUDULBirr  Rkpbbsbrtationb:  See,  as  re^ 
spects  sales  of  realty,  Mondl  y.  CMeUt  7  Am.  Bea  390;  Kai»  Eppa  v.  HofT' 
riion,  40  Id.  314.  In  TuUle  y.  Brawn^  4  Gray,  460,  and  Motm  y.  HutekiM, 
102  Mass.  440,  it  is  held,  citing  the  principal  case,  that  in  an  action  for  a  de* 
oeit  npon  the  sale  of  a  chattel,  the  measnre  of  damages  is  the  difference  be- 
tween the  actual  yalue  and  the  yalne  which  the  property  would  haye  had  if 
it  had  been  as  represented.  So,  in  an  action  for  fake  representations  respect- 
ing realty:  Drew  y.  BeaU.  62  ILL  168.  In  And^  v.  iVanik,  8  Mo.  App.  247, 
the  principal  case  is  cited  to  the  point  that  "in  some  oases'*  the  measure  of 
damages  for  a  deceit  and  for  a  breach  of  warranty  is  the  same^  but  it  is 
held  that  this  is  not  always  so. 


SUTFE  V.  AsBLm. 

[11  VmtQAiM,  867.] 
Mauob  is  Pbbsumbd  A0AIV8T  PuBUSHEB  ov  LiBBL  intended  by  the  writer 
to  apply  to  and  calumniate  another,  unless  such  publisher  can  show  that 
he  did  not  know  the  article  to  be  libelous. 

FUBUSHBB  OF  ABTIOLB,   KOT  ElTOWIKO  OB  BSLIKyDrO  It  TO  Bl  LDBIiOCIl, 

is  not  liable  to  an  action  therefor,  though  intended  by  the  writer  to  de- 
fame the  plaintiff,  the  publisher  supposing  it  to  be  fiotitions. 

AonoN  for  libel.     Verdict  for  the  defendant    Exceptions  for 
misdirection.     The  opinion  states  the  case. 
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Leonard  and  W.  O.  Boies,  for  the  plaintiff. 
Jahmun  and  H.  Mbrria,  for  the  defendant. 


By  Oonrty  WniDB,  J.  This  was  an  action  against  the  pub* 
lisher  of  a  public  new8pai>er,  for  an  alleged  libel^  published 
therein  by  him,  of  and  concerning  the  plaintiff.  The  defense 
waSy  that  the  alleged  libel  was  a  mere  fancy  sketch  or  fictitious 
tale,  which  had  no  relation  to  the  plaintiff,  and  was  not  in- 
tended to  apply  to  him;  that  the  alleged  libel  was  not  written 
by  him;  that  he  did  not  know  the  plaintiff,  nor  had  he  heard 
of  any  of  the  facts  stated  in  the  alleged  libel,  as  applicable  to 
him;  and  that  if  itwas  intended  by  the  writer  to  be  so  applied, 
the  defendant  had  no  knowledge  of  such  intention.  Evidence 
was  introduced  by  the  defendant  tending  to  prove  these  matters 
of  defense.  The  editor  of  the  newspai>er  testified  that  he  un- 
derstood the  alleged  libel  to  be  a  fictitious  story,  not  intended 
to  apply  to  the  plaintiff  or  any  other  person,  and  that  so  it  was 
intended  to  be  understood  by  the  writer.  There  was  conflicting 
circumstantial  evidence  as  to  these  &cts,  which  is  not  reported, 
no  motion  having  been  made  for  a  new  trial,  on  the  gi*ound  that 
the  verdict  was  against  the  evidence.  The  only  question  reserved 
is,  whether  there  was  or  was  not  any  misdirection  to  the  jury. 
The  instructions  to  the  juxy  were,  tibat  although  they  might  be 
of  opinion,  from  the  evidence,  that  the  article  complained  of 
might  have  been  intended  by  the  writer  as  libelous,  and  to  ap- 
ply to  the  plaintiff,  yet  if  the  defendant,  the  publisher,  did  not 
know  that  it  applied  to  him,  but  supposed  it  was  a  mere  fancy 
sketch,  or  fictitious  story,  he  was  not  liable,  although  the  plaint- 
iff might  have  been  intended  by  the  writer. 

If  the  jury  were  satisfied  that  the  article  in  question  was  a 
Cslse  and  defamatory  libel,  intended  by  the  writer  to  apply  to 
and  calumniate  the  plaintiff,  the  law  infers  malice  in  the  pub- 
lisher, unless  he  can  show  the  contrary;  and  it  was  incumbent 
on  the  defendant  to  satisfy  the  jury  of  the  fact,  that  he  pub- 
lished the  article  in  question  without  knowledge  that  the  same 
was  libelous.  And  so  the  law  was  settled  in  the  case  of  The 
King  v.  Harvey,  2  Bam.  &  Oress.  259.  In  that  case,  Abbott,  0. 
J.,  instructed  the  jury,  that  "  the  man,  who  publishes  slander- 
ous matter,  in  its  nature  calculated  to  de&me  and  vilify  an- 
other, must  be  presumed  to  have  intended  to  do  that  which  the 
publication  is  calculated  to  bring  about,  unless  he  can  show  the 
contrary;  and  it  is  for  him  to  show  the  contrary."  The  rule  of 
law  thus  laid  dowQ  was  decided  to  be  correct,  by  the  whole 
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oonrt  of  king^s  bench.  The  same  rule  of  law,  as  to  fhe  infeienoe 
of  malice,  in  case  of  defamatory  words  spoken  or  written  inten- 
tionally and  knowingly,  withont  just  cause  or  excuse,  is  laid 
down  in  the  case  of  Bromage  t.  ProsscTy  4  Id.  256,  and  in  many 
other  cased  dted  in  1  Staik.  on  Slander,  Wendell's  ed.,  191  el 
9eq. 

The  plaintiffs  exception  in  this  case  is,  that  the  defendant  is  lia- 
ble, as  the  publisher  of  the  article,  if  it  was  libelous,  although  he 
had  no  knowledge  or  belief  that  it  was  so.  It  was  decided  in  Dex- 
ter y.  Spear,  4t  Mason,  116,  that  the  publieiher  of  a  libel  was  not 
liable,  if  he  had  no  knowledge  that  it  was  libelous.  And  we  hold 
that  the  exceptions  in  the  present  case,  can  not  be  sustained  on  any 
principle  of  law  or  justice.  If  the  defendant  had  no  knowledge 
that  the  article  publieihed  was  libelous,  he  has  been  guilty  of  no 
wrong,  and  he  is  not  responsible  by  law,  although  the  plaintiff 
has  thereby  been  injured.  If  the  article  was  libelous,  his  rem- 
edy is  against  the  writer.  To  chaige  the  defendant,  it  must  be 
proved  that  he  published  the  libel  wrongfully  and  intentionally, 
and  without  any  just  cause  or  excuse.  So  it  was  decided  in  the 
oases  already  refeired  to. 

We  concur  in  the  remarks  of  Story,  J.,  in  Dexter  y.  Spear: 
''No  man,"  he  says,  *'  can  protect  himself  from  responsibility 
for  a  libel,  by  pleading  his  ignorance  of  the  real  parties  who  are 
attacked,  if  he  knows  the  publication  to  be  libelous.  He  is 
bound  not  to  do  a  wrong  to  another,  whether  personally  known 
or  unknown  to  him.  Indeed,  malice  is  so  far  from  being  dis- 
proved, by  showing  that  the  printer  did  not  know  who  were  the 
parties  libeled,  that  it  often  aggravates  the  malignity  of  the  case 
by  showing  a  wanton  and  indiscriminate  malice,  and  an  indiffer- 
ence to  the  peace  of  the  innocent.  A  printer  of  a  newspaper  is 
bound  to  abstain  from  publications  which  he  knows  to  be  libel- 
ous, with  more  than  ordinary  care,  for  the  wide  circulation  of  his 
paper  may  often  inflict  on  the  innocent  an  irreparable  injury." 

Exceptions  overruled. 

Liability  or  Propbixtob  ov  Nkwhpapkb  iob  Libee.  published  therria 
without  his  knowledge:  See  Andm  v.  YTefls,  6  Am.  Deo.  267.  See  genenlly 
M  to  the  liability  of  a  newspaper  publisher  for  a  libel  printed  therein,  JEtn^ 
T.  jBoof,  21  Id.  102,  and  note. 
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Lton    V.  EONO. 

[UliK04LV,4U.] 

AimmmtT  to  bb  Pxbiobmxd  withik  a  Year  uhdjoi  i!)TATura  ov  Fbauss 
inoludes  ewry  agreement  whioh,  npon  any  oontlngenoy,  can  be  per 
farmed  within  a  year. 

Pabol  AoBxiMsirr  kot  to  Ehgaob  nr  Pabtioulab  BuscnnB  in  a  certain 
place,  ia  Talid  aa  not  being  within  the  atatate  of  fraada,  becanae  it  may 
be  performed  within  a  year  if  the  promisor  should  die  within  the  year. 

AssuicpsiT  for  breach  of  an  agreement  by  the  defendant  for 
a  specified  consideration  not  to  '*  engage  in  the  staging  or  the 
liyeiy  stable  business  in  Sonthbridge."  It  was  admitted  that 
the  agreement  ivas  oral  and  not  in  writing,  and  the  jndge  of  the 
common  pleas  held  that  it  was  Toid  b^  the  statute  of  frauds. 
Verdict  for  the  defendant.    Exceptions  to  the  judge's  ruling. 

Bacon,  for  the  plaintiff. 

C.  AUen  and  N.  Wood,  for  the  defendant. 

• 

By  Court,  Dswet,  J.  The  inquiry  is,  whether  this  parol 
agreement  is  within  the  provisions  of  the  revised  statutes,  c. 
74,  sec.  1,  prohibiting  the  enforcing  of  any  oral  ''agreement 
that  is  not  to  be  peformed  within  one  year  from  the  making 
thereof/'  The  construction  of  this  and  similar  statutes  has 
often  been  before  this  and  other  courts;  and  although  doubts 
may  be  entertained  whether  the  rules  of  law  have  been  properly 
applied  in  every  case,  yet  it  is  satisfactory  to  find  that  there  are 
certain  weU-estftblished  general  principles  or  tests,  that  may  be 
applied  to  each  new  case  as  it  shall  arise.  On  the  one  hand, 
every  such  agreement  is  not  within  the  statute,  if  it  be  capable 
of  being  performed  within  the  year,  or  is  of  such  a  character 
that,  by  the  happening  of  any  contingency,  it  may  be  performed 
within  the  year.  On  the  other  hand,  where  the  agreement  is  not 
capable  of  being  performed  within  the  year,  where  there  is  no 
contingency  by  reason  of  which  the  contract  may  be  wholly  per- 
formed, then  the  statute  will  have  its  effect  upon  the  contnust. 

The  cases  of  Kent  v.  Kent,  18  Pick.  569;  Peters  v.  Westborough, 
19  Id.  364  [31  Am.  Dec.  142].:  Roberts  v.  JRoctbottom  Company,  7 
Mete.  46;  Lapfiam  Y.Whipple,  8  Id.  69  [41  Am.  Dec.  487],  pre- 
sent the  views  of  this  court  upon  the  construction  of  the  stat- 
ute, and  contain  references  to  the  leading  decisions  elsewhere. 
Unless  we  are  prepared  to  modify  or  reverse  those  decisions, 
particularly  that  of  Peters  v.  Westborough,  we  must  hold  thai 
this  contract  is  not  within  the  statute.     In  that  case,  as  in 
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the  present,  the  full  performance  of  the  agreement  depended 
upon  the  contingencj  of  the  life  of  a  party.  The  agreement 
was  that  an  individual  should  be  supported  until  she  was  eight> 
een  years  of  age.  The  contract  looked  to  a  period  of  more  than 
a  year;  the  person  being,  at  the  time  of  the  making  of  the  con- 
tract, twelve  years  of  age;  and  the  probabilities  all  were,  that  it 
would  not  be  performed  or  discharged  within  a  year.  But  the 
court,  inasmuch  as,  by  the  death  of  the  person,  the  contract 
might  be  discharged,  held  that  it  was  an  agreement  which 
might,  by  the  happening  of  a  contingency,  be  fully  performed 
within  the  year,  and  so  was  not  within  the  statute.  In  the  case 
at  bar,  the  contract  might  have  been  wholly  performed  within 
a  year.  It  was  a  personal  engagement  to  forbear  doing  certain 
acts.  It  stipulated  nothing  beyond  the  defendant's  life.  It  im- 
posed no  duties  upon  his  le^  representatives,  as  might  have 
been  the  case  under  a  contract  to  perform  certain  positive  du- 
ties. The  mere  fact  of  abstaining  from  pursuing  the  staging 
and  livery  stable  business,  and  the  happening  of  his  death,  dur- 
ing the  year,  would  be  a  full  performance  of  this  contract.  Any 
stipulations  in  the  contract,  looking  beyond  the  year,  depended 
entirely  upon  the  contingency  of  the  defendant's  life;  and  this 
being  so,  the  case  falls  within  the  class  of  oases  in  which  it  has 
been  held  that  the  statute  does  not  apply. 
New  trial  granted. 

AOSEEMBIITB  HOT  TO  BB  PXBIOBMXD   WnHDf   A  YbAB,  whftt   We  wltllia 

tlie  stfttate  of  finndi:  See  Lapham  ▼.  WUppU^  41  Am.  Dec  487»  and  oaeee 
odlleoted  in  the  note  thereto.  The  principal  caee  ia  dted  with  approval  on 
this  point  in  WcHk^  v.  Jcmiu,  11  Gray,  170;  TrwMdg^  v.  ITeOerftee,  11 
AI]en,868;  Doyfe  v.  Dtoon,  07  MaM.  212. 


&rOCKWELL  V.   HUNTEB. 

(U  MROASJr,4l8.] 
IdUSB  OV  GSLLAB  OB  DlSTIVCT  RoOM  DT  HOUSB  CONVBTa  iMTKBnT  QT  Soa 

80  far  as  neoeeonry  for  the  enjoyment  of  the  prendaea  dwniaed,  bat  na 
farther. 
Dbbikvctioh  ov  Housb  bt  Fibb  Dbsibotb  Ibtbbbst  ov  Lbssbb  ov  Gbllab 
or  basement  thereander,  where  there  is  no  stipulation  in  the  lease  for  re- 
bailding,  and  the  lessee  makes  ni>  attempt  or  offiar  to  repair  or  rebnild, 
and  in  case  the  lessor  rebailds  the  hoase,  the  lessee  is  not  entitled  to  the 
oellar  or  basement  thereof,  for  the  remainder  of  his  term,  althoagh  he 
has  paid  the  rent  in  advance  for  his  fall  tenn. 

Tbbspass  and  ejectment,  brought  by  the  plaintiff  as  lessee  of 
one  Bumside,  to  recover  possession  of  the  basement  or  oellar 
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of  a  oertam  building,  and  damages  for  ejection  therefrom.  It 
appeared  that  Bumside,  being  the  owner  of  a  certain  threenstoiy 
building,  leased  the  cellar  or  basement  thereof  to  the  plaintiff 
for  fiye  jeara,  the  other  stories  of  the  building  being  leased  to 
other  persons.  The  lease  contained  no  coTcnant  or  stipulation 
by  the  lessor  or  lessee  for  the  rebuilding  of  the  house  in  case  of 
its  destruction  by  fire  or  other  casualty.  It  further  appeared 
that  the  plaintiff  had  paid  the  rent  for  the  premises  for  the  full 
term.  After  the  plaintiff  had  occupied  the  premises  for  nearly 
two  years,  the  building  was  destroyed  by  fire,  except  some  parts 
of  the  outer  walls,  which  could  not  be  repaired  so  as  to  make  a 
good  building.  The  walls  remained  standing  around  the  base- 
ment and  above  the  leyel  of  the  floor  abore,  and  marks  of  the 
places  for  the  timbers  were  visible.  Bumside,  some  months  af- 
ter the  fire,  sold  and  conveyed  the  land  on  which  the  building 
stood,  to  one  Liscom.  Before  Idscom  purchased,  he  had  sun- 
dry conversations  with  the  plaintiff  respecting  his  interest  in 
the  premises,  when  the  plaintiff  said  he  had  no  daim  on  the 
land,  but  that  his  daim  was  against  Bumside,  and  that  if  Ua- 
com  bought  and  built  on  the  land,  he  would  make  no  daim  on 
him,  but  would  improve  his  own  land  in  the  vidnity;  but  it  ap- 
peared that  these  representations  were  made  by  the  plaintiff  in  ig- 
norance of  his  legal  rights.  Liscom  built  a  new  three-story  build- 
ing on  the  land,  taking  down  the  remains  of  the  original  walls,  and 
digging  the  cellar  somewhat  deeper,  and  afterwards  leased  the 
basement  to  the  defendant.  The  plaintiff,  though  cognizant  of 
the  erection  of  the  building,  made  no  objection  or  claim  until 
the  building  was  nearly  done,  when  he  served  notice,  ^Uiming 
his  full  right  in  the  premises  under  his  lease  from  Bumside. 
Subsequentiy,  the  plaintiff  entered  on  the  premises,  and  was 
immediately  ejected  by  the  defendant.  The  court  instructed  the 
jury  that  if  the  plaintiff  made  the  representations  referred  to 
fraudulentiy,  or  through  want  of  reasonable  care  in  ascertain- 
ing his  rights,  and  if  liscom  purchased  in  consequence  of  those 
representations,  the  plaintiff  was  estopped  to  set  up  his  present 
daim;  otherwise  the  plaintiff  should  recover.  Verdict  for  the 
plaintiff,  assessing  damages  which  the  plaintiff  afterwaida  re- 
mitted.   Exceptions  to  the  instructions. 

NewUm,  for  the  defendant. 

J.  C7.  B.  Davis  and  O.  Parker ,  for  the  pi^n^aff 

^y  Oourt,  DxwsT,  J.    The  question  presented  upon  those  ex- 
Cflpttons  18  as  to  the  rights  of  a  lessee,  for  a  term  of  yean,  of  the 
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oelkr  and  baaemfint  story  of  a  boildiiig  three  storieB  in  height 
above  the  basement,  each  stoiy  being  ocoapied  hy  separate 
tenants,  and  the  whole  building  consumed  hy  fire,  to  sach  an 
extent  that  it  was  requisite  to  build  anew;  there  being,  how- 
ever, a  brick  partition  under  the  original  building,  and  there 
being,  after  the  fire,  brick  walls  standing  around  the  demised 
premises.  Subsequently,  a  purchaser  from  the  lessor  has  re- 
built, deepening  the  cellar  two  feet,  and  somewhat  enlarging, 
in  one  direction,  the  basement.  The  lessee  of  the  basement  in- 
sists that  he  holds  the  estate  and  interest  in  the  premises  de- 
manded, during  the  period  fixed  by  his  lease.  The  defendant, 
on  the  other  hand,  contends  that  the  building  upon  the  prem- 
ises, which  was  the  subject  of  the  lease,  having  been  destroyed 
by  fire,  and  there  being  no  Covenant,  on  the  part  of  the  lessor, 
to  rebuild,  the  lessee  himself,  not  having  oifered  to  rebuild  or 
to  contribute  towards  the  expense  of  rebuilding,  the  lease  as  to 
the  basement  is  at  an  end,  and  the  lessee  can  not  set  up  any 
legal  estate  in  the  premises.  The  counsel  for  the  plaintiff  has 
very  fully  maintained  his  general  position,  that  a  lease  or  other 
conveyance  of  a  distinct  portion  of  a  dwelling-house  is  a  con- 
veyance of  an  interest  in  real  estate;  for  instance,  a  lease  of  a 
chamber,  or  warehouse,  as  held  in  Sprigg  v.  Bawlinson,  Oro. 
Car.  564;  or  rooms  for  lodging,  as  in  the  case  of  Inman  v.  Stamp, 
1  Stark.  12.  There  may  be  several  distinct  tenements  under 
the  same  roof;  and  they  are  as  essentiaUy  distinct,  when  one  is 
under  the  other,  as  when  one  is  by  the  side  of  the  other:  Pro- 
prietors of  Msetrng-hovse  in  LoweU  v.  OUy  of  LotoeU,  1  Mete. 
641;  OheegAonmgh  v.  Green,  10  Oonn.  818  [26  Am.  Dec.  896]. 
The  same  principle  is  also  recognised  in  the  case  of  Loring  v. 
Bacon,  4  Mass.  576. 

But  the  question  really  is,  not  whether  trespass  and  ejeci- 
ment  would  well  lie  for  a  lessee  of  a  lower  room  in  a  building, 
the  chamber  over  it  being  owned  by  another,  if  the  building 
thus  owned  and  occupied  remained  entire  and  adapted  for  use 
and  improvement  as  a  tenement,  and  no  destruction  by  fire  had 
occurred;  but  whether  such  leases  of  distinct  rooms,  viz.,  of  a 
chamber  to  one  and  a  basement  to  another,  carry  with  them  any 
interest  in  real  estate,  beyond  that  connected  with  the  enjoy- 
ment of  the  particular  room;  and  whether  such  interest  does 
not  terminate,  as  to  the  lessee,  with  the  destruction  of  the 
building,  when  neither  the  lessor  nor  lessee  is  bound  to  rebuild. 
It  was  said  by  Ashhurst,  J.,  in  the  case  of  Doe  v.  Burt,  1  T.  B. 
708,  that  **  the  construction  of  all  deeds  must  be  made  with 


Sept.  1846.]  Stockwell  v.  HuNTEa  223 

refeirence  to  tlieir  Babjeot-matier;  and  it  may  be  necessaiy  to 
pat  a  different  constraction  on  leases  made  in  popnlons  cities, 
from  those  made  in  the  countiy.  We  know  that  in  London  dif- 
ferent persons  ha^e  serexal  frediolds  over  the  same  spot."  The 
application  of  these  remarks,  in  the  case  cited,  was  upon  the 
point  of  rejecting,  in  a  lease  in  sach  cases,  the  maxim  so  often 
quoted,  cujtts  est  9olum  qiu  est  usque  ad  cceHum;  but  thej  seem 
alike  to  authorize  a  construction  of  leases  of  lower  or  upper 
rooms,  demised  separately,  in  reference  to  the  termination  or 
destruction  of  the  interest,  different  from  that  usually  applied 
to  leases  of  entire  buildings  to  a  single  tenant. 

The  reason  for  the  rule  that  an  interest  in  land  passes  by  the 
grant  of  a  house,  a  factory,  a  mill,  or  the  like,  is  olmously 
founded  in  the  necessity  of  the  case.  The  grant  of  the  thing 
carries  with  it  whatcTer  is  necessary  to  the  enjoyment  of  the 
thing  granted.  The  land  upoi^  which  it  stands  passes  as  in- 
cident to  a  house  or  factory  that  is  leased*  But  when,  from 
other  causes,  the  enjoyment  of  the  grant  is  at  an  end,  or  the 
principal  has  failed,  by  reason  of  its  destruction,  to  be  an  object 
of  beneficial  use,  it  seems  reasonable  to  hold  that  as  the  in- 
cident is  no  longer  required  to  support  the  grant,  the  interest 
of  the  lessee  in  the  same  should  be  terminated.  The  case  I  am 
stating  should  be  understood  to  be  a  naked  grant  of  a  part  of  a 
building,  having  different  lessees  holding,  by  like  tenure,  rooms 
aboTc  or  below  the  other  lessees.  The  tenants  can  not  all 
haye  the  soil;  they  can  not  all  haye  the  really  '*  tuque  ad  ccdum.** 
Such  leases,  from  the  nature  of  the  case,  must  be  construed  in 
some  degree  with  reference  to  the  peculiar  circumstances.  The 
proper  construction  of  such  a  lease  as  the  present,  as  it  seems 
to  us,  is,  that  the  lessee's  right  of  occupation  of  the  land  is  an 
interest,  for  the  time  being,  defeasible  lyy  the  destruction  of  the 
building  by  fire.  We  see  no  other  practicable  rule  that  can  be 
reasonably  applied  in  cases  like  this,  and  where  there  is  no 
stipulation  to  rebuild,  either  on  ine  part  of  landlord  or  tenant, 
but  to  hold  that  the  casualty,  which  has  destroyed  the  building, 
has  also  left  the  lessor  free  to  rebuild  upon  the  ruins  of  the 
former  edifice.  If  he  may  rebuild,  then  he  must,  from  the  na- 
ture of  the  case,  haye  the  right  to  entef  upon  the  soil,  and  take 
possession  of  the  land;  which  would  be  inconsistent  with  the 
rights  claimed  for  the  plaintiff,  as  a  lessee  entitied  to  the  un- 
disturbed possession  of  the  ground  coTered  by  the  tenement. 

These  views  seem  to  be  fully  sustained  by  adjudications  in 
courts  of  our  sister  states.    Thus  the  case  of  Kerr  y.  MerchaaM 
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Exchange  Company,  8  Edw.  Oh.  816  (which  was  a  leabe  of  cer- 
tain TooniB  in  the  exchange,  the  building  having  been  deetroyed 
by  fire),  it  was  held  that  where  a  tenant  hires  rooms  only,  his 
interest  ceases  with  the  destruction  of  the  building.  McOoun, 
Tioe-ohancellor,  in  that  case,  says:  "The  leases  are  not  to  be 
considered  as  leases  of  land,  but  only  of  apartments  in  the 
building,  distinct  from  the  land  on  which  it  was  erected.  Leases 
must  be  construed  according  to  the  intention  of  the  parties,  and 
with  reference  to  the  subject-matter.  I  hare  no  difficulty  in 
construing  the  lease  in  question  as  passing  no  interest  in  the 
land;  and  I  think  it  follows  that  with  the  destruction  of  the 
premises  which  were  demised,  namely,  the  apartments  in  the 
building,  the  lease  itseU,  and  all  ri^t  and  interest  under  it, 
terminated/' 

The  case  of  WxnUm  t.  (7ortiM,  6  Ohio,  477,  is  perhaps  a 
stronger  case  upon  this  point.  The  lease  there  was  of  '^the 
store-room  and  cellar  thereunder  in  the  north-east  comer  of 
Sycamore  and  Front  streets  in  Oincinnati,"  for  the  term  of 
three  years.  The  building,  which  was  of  seyeial  stories  in 
height,  was  destroyed  by  fire  during  the  first  year,  but  the 
lessee  made  such  repairs,  by  way  of  covering  the  place  over  the 
store-room  and  cellar,  as  to  continue  to  occupy  about  the  space 
of  the  room  leased,  and  not  greater  nor  higher  in  the  ceiling. 
The  lessor  claimed  the  right  to  enter  to  rebuild,  and  contended 
{hat  the  fire  destroyed  the  room  and  cellar,  and  left  no  interest 
in  the  lessee,  under  the  lease.  The  court  held,  that  by  the 
grant  of  the  whole  house,  the  land  might  pass;  but  that,  by  a 
lease  of  a  part,  or  a  single  stoiy,  it  does  not  pass;  and  that 
what  passes  must  depend  upon  tibe  intention  of  the  parties,  to 
be  collected  from  the  lease;  and  that  a  lease  of  a  cellar  and 
lower  room  in  a  building  of  several  stories,  gives  the  lessee  no 
interest  in  the  land;  and  that  if  the  whole  building  is  destroyed 
by  fire,  all  the  interest  of  the  lessee  is  gone.  This  decision 
carries  the  principle  veiy  far,  perhaps  it  may  be  thought  too  far 
by  some,  inasmuch  as  the  lessee  had  made  such  repairs  as  en- 
abled him  to  occupy  the  premises  leased  to  him. 

The  case  we  have  before  us  presents  the  right  of  the  lessee 
much  less  favorably  fox  the  continuance  of  his  interest,  than 
the  case  of  WinUm  v.  Oomith,  tupra*  Here  the  plaintiff  virtu- 
ally abandoned,  and  forbore  to  make  any  temporary  repairs  to 
render  the  room  adapted  to  use;  while,  in  the  other  case,  the 
lessee  always  insisted  upon  his  right  to  occupy,  and  made  re- 
pairs above  his  rooms,  to  render  them  tenantable.    Without  de- 
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ddixig  any  principle  beyond  that  xequired  by  the  case  directly  be- 
fore uBy  tixe  court  are  of  opinion  that  the  present  plaintiff  had 
no  such  interest  in  the  demanded  premises,  as  wiU  entitle  him 
to  recoYer  possession  against  the  lessor  or  one  who  has  rebuilt 
under  the  lessor's  authority  and  with  his  title.  The  counsel  for 
the  plaintiff  have  urged  upon  our  consideration  the  well-settled 
doctrine  of  the  English  courts,  as  well  as  of  our  own,  that  upon 
a  lease  for  years  with  a  covenant  to  pay  a  stipulated  annual  rent, 
the  rent  is  payable  by  the  lessee,  to  the  end  of  his  term,  although 
the  property  be  destroyed  by  fire.  We  do  not  think  that  it  neo- 
essarily  results  from  that  course  of  decisions,  that  in  a  case  like 
the  present,  the  interest  in  the  land  may  not  be  defeated  by  the 
destruction  of  the  building  before  the  expiration  of  the  term,  or 
that  the  lessor  wiU  not  discharge  all  claims  upon  his  lessee  for 
rent  after  the  lessor  shall  enter  and  take  possession  for  rebuild- 
ing. Whether  for  a  payment  of  rent,  made  in  advance,  the 
lessee  wiU,  in  the  case  of  such  entiy  by  the  lessor  to  rebuild,  be 
entitled  to  recover  back  any  portion  of  the  rent  paid  in  advance 
for  the  period  subsequent  to  the  destruction  of  the  building,  ia 
a  question  not  now  before  us. 

The  questions  as  to  the  form  of  the  action,  etc.,  discussed  in 
the  argument  for  the  defendant,  it  has  become  unnecessary  to 
oonsider,  as  the  defense  is  well  maintained  upon  the  broader 
ground  we  have  already  stated. 

New  trial  granted. 


DisfaucrAoy  or  Dbmisid  Panosn  sr  Fnui,  Bmor  or,  ov  Texajki^ 
LiABniTT  lOB  Bm:  See  HaUeU  v.  WyUe^  8  Am.  Dec.  467;  €hUM  ▼.  Qrtm^ 
27  Id.  68,  and  note;  Ximi  v.  BoUt  86  Id.  OS.  ThAt  the  destmotion  of  abaiUU 
ing  in  which  different  rooma  have  been  let  to  different  tenaati,  where  there 
are  no  covenants  to  reboild  or  repair,  destrojra  the  interest  of  the  tenants  ia 
the  premises,  is  held,  following  and  approving  the  principal  case,  in  Skcnommi 
NaUonal  Bank  v.  BotUm,  118  Mass.  125,  128;  WkUaker  v.  Hcwiey,  25  Kana. 
686.  Indeed,  in  the  former  of  these  oases,  the  mle  was  applied,  notwith- 
standing the  ezistenco  in  the  lease  of  stipulations  for  reboilding,  so  far  at 
least  that  the  lessee  after  the  destruction  of  the  bnilding  was  held  not  to  have 
any  interest  in  the  land  for  the  poipoee  of  maintaining  an  action  against  the 
city  for  appropriating  part  of  it  in  the  widening  of  the  street.  In  Ainawwik 
V.  RiU^  88  OaL  90,  it  is  held,  citing  the  principal  case,  that  the  destruction  by 
fire  of  a  building,  of  which  a  portion  has  been  let,  without  covenants  to  re- 
build, destrc^  the  lease  and  terminates  the  tenant's  liability  for  rent.  But 
where  an  entire  building  is  demised  for  years,  and  is  destroyed  by  fire,  the 
lease  is  not  terminated,  at  the  election  of  the  lessor,  by  the  passage  after  the 
fire  of  a  statute  requiring  buildings  to  be  constructed  of  different  wmfaiH^«^ 
becanse  the  tenant  has  an  estate  in  the  land:  Rogmn  v.  Amms,  118  Miss,  IS< 
^Mangp:«>>ttig  the  principal 
4x1  Daa  Vox-  ZLV— Ifl 
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OsANT  OB  REBEaxATiov  ov  HocsB  Carrtks  Lakd  crvDXB  It,  asj>  hot  ▲ 
Mnui  Sasekbnt:  Eetff  ▼.  Ourrkr,  98  Mass.  601,  citing  the  principal  cam. 
TbB  case  is  cited  on  the  same  point  in  the  diasenting  opinion  of  Welli^  J.»  i^ 
T^rMtp  CJmrch  ▼.  Botfkm^  118  Id«  167. 


WiLIiABD  V.  BlOEL 

[U]DexoAX.r,l98.] 
HOiBSOACKIB  OF  GOODB  ImTBUBTBD  WITH  P088I88I09  MUTOUVO  TbMM.  nWk 

hia  own,  ao  that  they  can  not  be  distingniahedy  loaea  hia  property  aa 
againat  the  mortgagee,  and  the  latter  may  claim  the  wbob  againat  tfaa 
mortgagor  and  hia  oonaigneea. 

TBOTsft  for  a  large  number  of  hats.  It  appeared  that  one 
Sampson  mortgaged  to  the  plaintiff  a  large  quantity  of 
and  tmfinished  hats.  The  plaintiff  employed  Sampson  to 
pose  of  the  hats,  and  he  mingled  them  indiscsriminatelj  inth 
other  hats  of  his  own,  and  afterwards  sent  the  hats  now  in  qoes- 
ti<m  to  the  defendants  for  sale,  said  hats  being  taken  ont  of  the 
common  mass.  The  question  was  as  to  the  correotness  of  cer- 
tain instructions  stated  in  the  opinion.  Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon  the  instructions. 

Hcartskom^  for  the  defendants. 

F,  H.  Dewey  ^  lot  the  plaintiff. 

By  Court,  Shaw,  0.  J.  The  defendants,  holding  the  goods 
as  the  consignees  of  Sampson,  can  only  stand  on  his  title  and 
make  the  same  defense,  after  conrersion  proved,  as  he  could 
make.  That  defense  is,  that  part  only  of  the  identical  hats, 
which  came  to  the  hands  of  the  defendants,  were  included  in 
the  plaintiff's  mortgage,  and  that  the  residue  were  Sampson's 
own  goods.  This  leads  to  the  only  question  of  law  that  is 
raised  by  the  report,  viz.,  whether  the  rule  of  law  prescribed  by 
the  judge,  in  his  instructions  to  the  juiy,  was  correct  The 
jury  were  instructed  that  if  Sampson  intermixed  the  hats  re- 
ceived from  other  sources,  and  which  were  his  own,  with  those 
mortgaged,  so  that  they  could  not  be  distinguished,  the  mort- 
gagee had  a  right  to  hold  the  whole.  This  instruction,  taken  in 
connection  with  the  subject-matter,  and  the  facts  in  proof,  we 
think,  was  right.  Sampson  was  the  mortgagor,  but,  being  in- 
trusted with  the  possession  of  the  goods,  it  was  his  duiy  to 
keep  them  separately  and  preserve  the  mortgagee's  property. 
His  intermixing  them  purposely,  or  through  want  of  propel 
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oare»  was  a  Tiolation  of  his  duty,  and  unlawful.  Am  his  own 
oould  not  be  distinguished,  he  could  take  none  of  the  mixed 
parcel  without  taking  the  plaintiff's,  which  he  had  no  right  to 
do;  and  as  against  him  and  his  consignees,  the  plaintiff  must 
hold  the  whole:  Eyder  y.  EaOiaway,  21  Pick.  ^8;  CclwiU  t. 
Beeves,  2  Camp.  676;  2  Kent's  Com.,  8d  ed.,  86l 
Judgment  on  the  verdict. 


MnroLnro  Goods  ov  Sxyxral  Owbxbs  with  the  knofwledge  and  aMent  of 
•11  makes  them  tenants  in  common:  NcuiUn  ▼.  Obtt,  41  Am.  Deo.  750.  A 
party  gnilty  of  frandolent  oonfosion  of  goods  loses  all  interest  therein:  8U- 
phenson  ▼.  LiUUy  10  Mich.  441;  and  the  conrt  said  this  mle  was  too  well  es- 
tablished by  authority  to  be  doubted.  And  where  one  mixes  his  pabn-leaf 
hats  indiscriminately  with  those  of  another,  so  that  his  own  can  not  be  dis- 
tingnished,  he  loses  the  whole,  because,  in  intermixing  them  purposely  or 
through  want  of  proper  care,  he  acts  unlawfully  and  in  violation  of  his  duty: 
SfnUh  T.  Sanborn,  6  Gray,  130.  This  rule  applies  to  mort^p^^es.  Thus,  if  a 
mortgagor  of  goods  mixes  them  purposely  or  carelessly  with  his  own  and  sells 
the  whole,  the  mortgagee  can  replevy  the  whole  from  the  purchaser,  in  the 
absence  of  evidence  to  distinguish  the  mortgaged  goods  from  those  not  mart* 
gaged:  Adamu  t.  WUde»,  107  Mass.  126.  And  the  same  ii  true  of  new  mate- 
rial purchased  to  supply  the  wear,  decay,  and  destruction  of  the  old,  and  so 
commingled  with  it  as  not  to  be  distingidshable  from  it.  In  such  a  case,  it 
would  become  a  part  of  the  mortgaged  property,  otherwise  not:  IbwUr  v. 
ffqfimmf  81  Midb.  224.  In  all  these  cases,  the  principal  ease  was  died  as 
anthority. 


GOMMOITWBAI/EIH  V.  MoiTEGOMXBY. 

(11  MaxoAUf,  BM.] 

DDBmAnfs  PosBKBiOK  09  Stolbn  Qoods,  some  time  after  the  thsfty  la 
competent  evidence,  in  connection  with  other  sufficient  evidenoei  ol  bis 
guOt  of  the  theft,  but  ii  of  far  less  weight  than  possession  recently  after 
the  larceny. 

FosMeaiOK  bt  Aoousid  ov  Labqb  Sums  ov  Mokxt  avtsb  a  LABonrr  of 
money  and  bills,  where  he  had  none  before,  is  competent  evidence^  in 
connection  with  strong  independent  droumstances  tending  to  show  guilt, 
CO  an  indictment  for  such  larceny,  though  none  of  the  money  is  identified 
as  part  of  that  stolen. 

lanioTMKiiT  for  larceny  of  certain  bank  bills  and  checks,  com- 
mitted on  December  6, 1846.  Among  other  facts,  it  was  proved 
that  on  March  28  and  April  18, 1846,  the  defendant  presented, 
at  the  Brighton  Bank,  two  one  hundred  dollar  bills  for  exchange 
for  other  bills,  and  there  was  evidence  tending  to  identify  the 
two  bills  as  part  of  those  stolen.  Evidence  was  also  oifered  to 
show  that  a  few  weeks  after  the  larceny  was  shown  to  have  been 
committed,  the  defendant  deposited  two  or  three  thousand  dol« 
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larB  in  a  certain  bank,  together  Ynih  evidence  tending  to  show 
that  the  defendant's  ordinaiy  circuxnstanoes  were  not  such  as 
to  put  him  in  the  way  of  obtaining  bo  large  a  stun  of  money  at 
that  time.  The  defendant  objected  to  the  eridence,  unless  the 
money  so  deposited  was  identified  as  part  of  that  stolen.  The 
objection  was  oyermled.  The  court  instructed  the  jury  that  if 
the  two  one  hundred  dollar  bills  offered  for  exchange  by  the 
defendant  were  satisfactorily  identified  as  part  of  the  stolen 
bills,  their  possession  by  the  defendant  at  that  time,  in  conneo- 
tion  with  other  circumstances  in  the  case,  was  competent  evi- 
dence of  a  taking  by  the  defendant,  to  be  considered  by  the 
jury  with  the  other  &ots;  and  that  if  the  two  bills  were  not 
identified,  the  defendant's  possession  at  them  at  that  time  was 
still  a  proper  circumstance  to  be  considered  with  the  other  evi- 
dence, as  tending  to  show  the  state  of  the  defendant's  finanoefl 
at  that  time.  Verdict  of  goilly.  Ezoeptioiui  to  the  ralingB  and 
instructions. 

J,  O.  AdamMf  for  the  defendant. 

Nelson^  dutrM  aitamey^  lot  the  commonwealth. 

By  Oourt,  Dewst,  J.  The  objection  to  the  instmotions  of  the 
judge,  as  to  the  competency  of  the  evidence  of  the  possession, 
by  the  defendant,  of  a  certain  portion  of  the  stolen  property, 
after  the  period  of  time  that  had  elapsed  between  the  time  of  the 
alleged  larceny  and  such  possession  of  the  stolen  goods  by  the 
defendant,  is  not  well  founded.  We  understand,  from  the  bill 
of  exceptions,  that  the  rule  of  law  (Boscoe's  Grim.  Ihr.,  2d  Am. 
ed.,  17-20),  as  to  any  inferences  that  might  be  drawn  from  such 
evidence,  and,  if  any,  to  what  extent,  vms  stated  in  accordance 
with  the  principles  of  the  law  of  evidence,  and  with  all  the 
proper  distinctions,  and  qualifications  as  to  a  recent  possession* 
or  one  more  distant  from  the  time  of  the  alleged  larceny.  The 
possession  of  a  part  of  the  stolen  property  at  a  period  somewhat 
distant  would  be  competent  testimony  to  be  submitted  to  the 
jury,  and  might,  with  other  sufficient  evidence,  tend  to  satisfy 
them  of  the  guilt  of  the  party.  But  its  weight  and  effect  are 
very  different  from  that  of  evidence  of  possession,  immediately 
after  the  larceny.  It  might  be  entirely  insufficient  to  raise  any 
such  presumption  against  the  party  as  would  call  upon  him  to 
explain  his  possession. 

The  further  objection  is,  that  the  judge  instructed  the  jury 
that  the  possession,  by  the  defendant,  of  two  one  hundred  dol- 
lar bills,  though  not  identified  as  a  part  of  the  property  stolen. 
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was  still  a  oixoumsiaiice  proper  for  their  consideratioiiy  as  tend- 
ing to  show  large  smns  of  money  in  the  hands  of  the  defendant 
sabeequently  to  the  larceny.  Such  evidence  may  be  competent. 
Its  effect  may  be  Tery  slight,  and,  in  many  cases,  furnish  not  the 
least  ground  for  charging  a  party.  The  possession  of  a  large 
snm  of  money,  with  strong  accompanying  circumstances  of 
guilt,  of  an  independent  character,  accompanied  with  CTidence 
of  entire  destitution  .of  money  before  the  time  of  the  larceny, 
may  properly  be  submitted  to  the  jury  to  be  considered,  with 
all  the  evidence  in  the  case.  We  understand  the  instmotiona 
i^n  this  point  to  go  no  further  than  this. 
Exceptions  oyerruled. 

PMsiBBiovovSxo£Dt  Goods  AS  BramroBovLABanTi  StmSiaiBr.Wetkts 
S5  Am.  Deo.  46. 

BvmiNGB  THAT  DlfXimAHT  WAS  POSBKBED  OV  LaBOB  AMOUirT  OV  PBOT- 

KBTT  shortly  after  he  is  alleged  to  have  nuaappropriated  the  plaintiff's  prop- 
erty, althoajg^  he  was  previously  insolTent  and  was  reoeiving  bat  a  small 
•slary,  is  oompetent  evidenoe  of  snoh  defendant's  guilt  in  an  action  by  a 
prindpal  against  his  agent  to  leoo^er  the  prooeeds  of  alleged  olandestine  saiea 
of  the  principal's  property  by  sneh  agent:  Bottom  efo.  B»  B»Cfo»y,  Ikmm,  1 
Qny»  101»  dting  the  principal  oase. 


GOMMONWEAI/EH    V.   GhUBOHILL. 

[11  ICasoAiv,  688.] 

Tmmaim  Wirmss  is  vor  Imtbaohablb  bt  Bvn>BNOB  that  Shb  n  0am 
Mas  Pbostitute,  overraling  Commonwealth  ▼.  Murpkg^  14  Mass.  887. 

iNMoncENT  for  lewd  cohabitation  with  a  certain  female  who 
testified  for  the  prosecution.  Evidence  was  offered  by  the  de- 
fendant to  impeach  her  testimony  by  showing  that  she  was  and 
had  been  for  years  a  common  prostitute.  The  jsvidenee  was 
Dejected  and  the  defendant  excepted.    Yeidiot  of  gniUy. 

B.  F.  BuUer,  for  the  defendant. 

Ndson^  disirici  attorney,  for  the  commonwealth. 

By  Court,  Sbaw,  0.  J.  This  case  presents  the  direct  question, 
whether  evidence  is  admissible  to  impeach  the  crediUlily  of  a 
female  witness,  which  tends  to  show  that  she  is,  and  for  some 
time  has  been,  a  common  prostitute,  and  has  obtained  her  living, 
in  whole  or  in  part^  by  the  prostitution  of  her  person  for  gain. 
The  only  reported  case,  in  which  it  has  been  held  that  such  evi* 
dence  is  admissible,  is  CcmmomoeaUh  v.  Murphy,  14  Mass.  887. 
It  was  a  decision  made  in  the  course  of  a  capital  trial,  and  proba- 
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bly  without  much  time  for  deliberation,  or  reference  to  authori- 
ties. It  was  followed,  we  think,  with  some  doubt  and  hesitation^ 
in  a  few  other  cases  not  reported.  It  is  referred  to  in  Common^ 
toealih  t.  Moore,  3  Pick.  196,  and  spoken  of  as  a  relaxation  of 
the  general  rule,  which  confines  the  impeaching  testimony  to  the 
general  character  of  the  witness  for  yeracity.  We  consider  it  as 
a  dcTiation  from  the  established  rule  of  the  common  law  on  the 
subject.  It  has  been  regarded,  by  judges  of  this  commonwealth, 
with  disapprobation,  and  has  not  been  adopted  by  the  courts  of 
other  states:  See  Jackson  y.  Lewis,  18  Johns.  504;  Bahenum  t. 
Bo8e,  14  Wend.  105;  S.  0.,  18  Id.  146;  Morse  t.  Pineo,  4  Yt. 
281;  The  State  t.  Smith,  7  Id.  141;  Spears  y.  Forrest,  15  Id.  436. 
It  is  not  required  by  any  6trong  considerations  of  fitness  or  ex- 
pedienoy,  and  can  not  be  regarded  as  haying  acquired  the  force 
of  a  settled  rule  of  law.  We  are  therefore  of  opinion  that  the 
decision  of  the  judge,  in  rejecting  the  eyidence  tendered,  was 
oonect. 
ISxceptions  overruled. 

iMFEAaBXEin  or  Twmaim  WmnsB  sr  Evidmhcs  of  Bad  OHARAcnB  lor 
obMtity  iB  not  allowed:  GVtcArM  t.  iTeiTee,  28  Am.  De&  721.  Bvideaoethal 
tho  female  plaintiff  in  an  action  for  aaianlt  and  battery  baa  been  gnilty  of 
adoltery  is  inadmiasible  to  impeach  her  credibility  where  she  is  a  witness  in 
her  own  behalf:  Dimiei  ▼.  Downs,  82  HL  670,  67^  citing  the  principal  case. 

Imfbaohmxkt  or  WmiEss  bt  Byn>SNoi  of  Gevebal  Bad  Ohakactkr: 
See  Kimmd  ▼.  Khnmel,  8  Am.  Dec.  666;  JHUUr  t.  TolUmm,  14  Id.  711;  Bhu 
y.  KiNn/f  16  Id.  06;  J^ooiM  v.  Smith,  17  Id.  74;  AUm  y.  T<mng,  Id.  130| 
State  ▼.  De  Woif,  20  Id.  90;  People  ▼.  Mather,  21  Id.  122;  Cheat  v.  Che$$, 
Id.  361;  Jaekeon  v.  Rotoland,  22  Id.  667;  PAUKps  ▼.  Kknafield,  36  Id.  760; 
Johneon  y.  People,  88  Id.  624,  and  the  notes  thereto.  Evidence  of  partieiilar 
instances  of  immoral  condnot  by  a  witness  is  inadmissible  to  impeach  him: 
JBvmuY.  Smith,  17  Id.  74;  ABenY.  Toimg,  Id.  130;  PhilUper.  Kwg/idd,  36 
Id.  760.  That  evidence  of  a  witness's  general  bad  character  for  tmth  and 
veracity  only,  and  not  evidence  of  particnlar  criminal  acts,  is  admissible  to 
impeach  his  credibility,  is  held,  citing  the  principal  case,  in  JVye  y.  Bank  qf 
nUmoie,  11  HL  870,  and  Chmmomoeaith  r.  Qroee,  00  Maas.  424. 


».s  [;i : 


V.  GOBUBN. 

[11  MnoALV,  UB.] 
ViRDB  KAT  Show  Bbbach  of  Wabbaktt  nr  AcnoH  fob  Puob  of  gooda 

sold,  in  reduction  of  damages,  bat  most  make  oat  each  a  case  as  woald 

warrant  a  recovery  in  an  action  therefor. 
Ko  Wabbautt  is  Imfijbd  on  Sale  of  Chattslb  for  a  soand  price,  that  they 

are  merchantable  or  soand;  and  evidence  that  they  are  not  as  good  aa 

articles  asnally  sold  for  that  price,  is  inadmissibla  in  an  action  for  the 

price* 
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BvmmoM  that  Glass  Sold  as  Gkbmait  CTLcrDjat  Glass  wm  not  sach  m 
woald  be  known  in  the  market  among  those  oonvenant  with  the  trade, 
aa  answering  to  that  desoriptioo,  is  admissible  in  an  action  for  the  price, 
bat  evidence  that  it  was  not  merohantable  ii  inadmissible. 

OnnRAL  UsAOBs  07  Tbadb  are  competent  evidence  in  an  action  for  the  price 
of  goods;  sach  as  a  nsage  that  where  glass  is  sold  in  boxes  the  risk  of 
broken  glass  is  on  the  buyer. 

AonoN  in  the  oommon  pleas  for  the  price  of  a  quantify  of 
German  cylinder  glass  alleged  to  have  been  sold  to  the  defend- 
ant hj  the  plaintiflfk  It  appeared  that  the  glass  was  sold  in 
boxes  at  an  agreed  price,  part  of  which  was  paid,  and  the  de- 
fendant claimed  that  the  money  paid  was  all  it  was  worth,  and 
offered  to  prove  by  a  witness  familiar  with  the  trade  that  the 
glass  was  not  merchantable,  or  fit  for  market  at  the  ordinary 
price  of  glass  of  that  size,  or  as  good  or  valuable  as  glass  of  that 
size  usually  sold,  or  as  glass  usually  sold  for  the  price  agreed 
upon  in  this  case.  The  evidence  was  rejected,  but  the  court 
directed  the  defendant  to  specify  in  his  interrogatory  the  defects 
about  which  he  proposed  to  question  the  witness.  The  defend- 
ant excepted.  Evidence  was  introduced  by  the  defendant  to 
show  that  more  than  fifteen  per  cent,  of  the  glass  was  broken 
when  received,  and  that  there  was  a  usage  that  broken  glass  ex- 
ceeding five  per  cent,  is  to  be  allowed  for  by  the  vendor.  The 
plaintiffs  then  introduced  evidence  tending  to  show  a  usage  that 
where  glass  is  sold  in  boxes  the  broken  glass  is  at  the  purchas- 
er's risk.  Th[ere  was  no  fraud  or  express  warraniy,  and  the 
court  instructed  the  jury  that  no  warranty  was  to  be  implied^ 
and  left  it  to  the  jury  to  determine  the  question  of  usage.  Yeiv 
diet  for  the  plaintiff.  Exceptions  to  the  rulingsand  instruotions 
of  ^  court 

Oaverly,  for  the  defendant. 

Mofne^  for  the  plaintiflh. 

By  Court,  Shaw,  C.  J.  This  action  is  brought,  on  the  com- 
mon count,  to  recover  the  price  of  goods  sold  and  delivered* 
The  evidence  on  the  part  of  the  plaintiffs  tended  to  show  that 
the  goods  consiBted  of  window  glass,  in  boxes,  at  a  fixed  price; 
that  the  boxes  were  not  opened;  and  that  the  glass  was  received 
by  the  defendant. 

We  suppose  it  settied  by  the  modem  practice,  that  to  avoid  dr- 
onity  of  action,  the  vendee  of  personal  property  may  show,  in  re- 
duction of  damages,  such  ground  of  deceit  or  breach  of  express 
or  implied  warranty  in  the  sale,  as  would  be  sufficient  in  law 
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to  sustain  a  cross  action.  On  this  principle  the  defense  was 
founded:  Harrington  v.  Stratton^  22  Pick.  610;  Perley  t.  Balch, 
23  Id.  283  [34  Am.  Dec.  56].  But  in  order  to  succeed  in  such 
a  defense,  it  is  necessary  for  the  defendant  to  show  a  case,  which 
would  warrant  a  recovery  in  some  action.  The  defendant  con- 
tends that  there  was  an  implied  warranty  on  the  sale,  that  the 
goods  were  merchantable  and  sound.  But  we  think  this  posi- 
tion can  not  be  maintained.  The  rule  of  the  common  law  is 
well  established,  that  upon  a  sale  of  goods,  if  there  be  no  ex- 
press warraniy  of  the  quality  of  the  goods  sold,  and  no  actual 
fraud,  the  maidm  caveat  emj^or  applies,  and  the  goods  are  at  the 
risk  of  the  buyer:  WvMor  t.  Lombard^  18  Pick.  69,  60;  2  Kent's 
Com.,  3d  ed.,  478. 

In  the  argument,  it  was  contended  for  the  defendant,  that  he 
should  have  been  allowed  to  prove  that  the  glass  was  not  mer- 
chantable. Within  certain  limits,  and  with  suitable  qualifica- 
tions, we  think  this  would  be  admissible.  The  contract  being 
for  Qerman  cylinder  glass,  we  think  it  would  be  competent  to 
show  that  the  article  was  not  such  as  would  be  known  in 
the  market,  and  amongst  those  conversant  with  the  trade,  as 
glass  of  that  description:  Bridge  v.  Wain,  1  Stark.  604.  But 
this  inquiry,  under  such  modification,  was  not  prohibited  by 
the  judge.  The  question  was  asked,  without  modification, 
whether  the  glass  was  merchantable;  not  whether  it  was  such 
as  would  be  recognized  by  the  trade  as  Gterman  cylinder  glass, 
or  in  what  respect  it  was  defective,  or  failed  to  conform  to  that 
description.  The  defendant  declining  to  modify  his  inquiry, 
we  think  the  question  was  properly  rejected.  The  other  in- 
quiries, such  as  whether  the  glass  was  as  good  or  as  valuable  as 
that  usually  sold  for  that  price,  and  the  like,  were  rightiy  re- 
jected; because  no  warranty  of  quality  is  implied  from  pay- 
ment of  a  full  price:  Parkinson  v.  Lee,  2  East,  321,  322;  Harvey 
V.  Yoftmgy  Telv.,  Am.  ed.,  21,  c,  note;  Ohit.  Oon.,  6th  Am.  ed., 
449. 

The  defendant,  in  the  argument,  objected  to  the  admission  of 
the  evidence  introduced  by  the  plaintiff,  that  when  glass  is  sold 
in  boxes,  the  risk  of  broken  glass  is  on  the  buyer.  If  there  were 
no  other  answer  to  this  objection,  it  a  sufficient  one,  that  the 
evidence  of  usage  was  introduced  by  the  defendant,  and  fol- 
lowed on  the  part  of  the  plaintiff,  and  on  both  sides,  without 
objection.  But  the  general  usages  of  tmde  are  competent  evi- 
dence. 

Exceptions  overruled. 
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EviDSNCs,  IK  AonoN  fOB  Pbicb  or  Goom,  or  Briaoh  or  Wabrjlhtt, 
cr  that  the  goods  wore  not  as  repreaeated.  Is  admiMihle  in  mitigation  of 
damages:  MeAlpm  t.  Lee^  80  Am.  Beo.  600,  and  note;  Perieif  ▼.  Bakh, 
M  Id.  66.  That  Islse  repiesentatiotts  and  fraud  by  the  vendor  in  a  sale  of 
ohattels  may  be  proved  in  redaction  of  damages,  in  an  action  on  a  note  for 
the  price,  is  held,  citing  the  foregoing  decision,  in  BwmeU  t.  SmUh^  4 
Gray,  61. 

No  Wabbahtt  of  Qoovman  Ixfumd  from  soond  price  on  a  sale  of 
chattels:  See  Mom$  t.  Mead^  48  Am.  Dec.  670»  and  cases  coQeoted  in  the 
note  thereto.  See  also  Brmitm  v.  Diwia,  44  Id.  709.  To  the  point  that  the 
general  role  of  the  common  law  is,  that  upon  a  sale  of  goods,  if  there  is  no 
eipicss  warranty  of  quality,  and  no  fraod,  the  maxim  coeeal  en^pior  applies, 
and  no  warranty  is  implied  by  law,  the  principal  case  is  cited  in  Howard  t. 
Wmenom^  110  Mass.  821. 

DnoRiPTioK  OF  Goods  Sold  bt  a  DmoKixioar  Wsll  Khowh  in  the 
trade,  is  a  warxanty  that  it  answers  to  the  description:  Qeeffeiukawv^Bobltu^ 
43  Am.  Deo.  867,  and  cases  dted  in  the  note.  It  is  a  qnestion  lor  the  Jvxy 
in  snch  a  case  to  ascertain  whether  the  goods  deliyered  answer  to  the  desorip- 
ticn:  8weU  v.  Skmmoay,  102  Mass.  868,  citing  Mixer  ▼.  Oohmm, 

UaioB  OF  Trasb  AiFBomie  OosnuoT,  AMnawmirr  OFi  Sao  (Mark  r. 
IM. 


Whiton  t;.  MoABa 

(U  XsMaup,  ftt.] 

OF  Non  LntOBsoio  nr  Blaitk  d  Lulbui  ab  Ovababtihi 
where  the  payee  has  not  indorsed  it^  and  the  indoraee  may  write  a  gnar- 
anty  over  tlie  lodoner's  name,  but  not  an  absolnte  promiw  to  pay. 

OOABABVOB  OF  NoTB  18  DoGKABOBD  BT  Nboukt  of  the  holdcT  to  dcmaad 
payment  of  the  maker,  and  give  notice  of  dishonor  to  the  goaiantor,  if 
the  maker  was  solvent  when  the  note  fell  dne,  but  became  insolvent  be- 
foTO  notice^  as  when,  owing  to  a  promiw  of  the  maker  to  pay,  notice  was 
not  giren  to  the  gnarantor  nntil  more  than  a  year  aftar  dwnand,  and 
the  maker  in  the  mean  time  took  the  benefit  of  the  insolvent  act. 

To  BzouaB  Wabt  of  Notiob  of  Dohonob  to  Guababtob  en  the  gromd 
of  the  maker's  insolTency  when  the  note  fell  due,  he  most  be  shown, 
not  only  to  have  been  insolvent  at  that  time,  and  unable  to  pay  all  his 
debts,  but  also  to  have  had  no  attachable  property.  His  subsequent  in- 
mHynaaey  raises  no  presumption  of  insolTsnoy  at  that  time. 

AflBUiuwiT  against  the  defendant  as  gnarantor  of  a  oertain 
note  described  in  the  opinion.  It  appeared  that  Simpson,  the 
party  to  whose  order  the  note  was  made  payable,  transferred  it 
to  the  defendant  for  a  consideration  without  indorsement.  The 
defendant  afterwards  transferred  to  plaintiff,  with  indorsement, 
as  stated  in  the  opinion.  The  note  was  payable  on  demand. 
About  a  month  after  the  plaintiff  became  the  holder,  he  informed 
the  maker  of  the  fact,  and  the  latter,  after  stating  that  he  had 
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expected  to  settle  the  matter  with  Simpflon,  aaid  the  note  would 
be  attended  to.  More  than  a  year  afterwards  the  maker  made 
application  for  the  benefit  of  the  insolvent  act,  and  was  after- 
wards decreed  an  insolvent,  bnt  before  the  decree  the  plaintiff 
gave  notice  to  the  defendant  of  the  tact  of  the  application,  and 
that  the  note  was  unpaid.  The  case  was  submitted  to  the  court 
upon  these  facts. 

B.  BvMell,  for  the  plaintiff. 

E.  Cobum,  for  the  defendant. 

By  Court,  Wxldx,  J.  Upon  the  &cts  agreed,  the  first  ques- 
tion to  be  decided  is,  what  was  the  contract  between  the  present 
parties  ?  The  note  sued  was  given  by  one  Kimball  to  one  Simp- 
son, and  was  payable  to  his  order.  The  note  was  afterwards 
transferred  to  the  defendant  for  a  valuable  consideration,  who 
afterwards,  in  consideration  of  the  sum  of  twenty  dollars,  trans- 
ferred the  same  to  the  plaintiff  by  delivery,  and  at  the  same 
time  wrote  his  name  on  the  back  of  the  note.  These  fiicts,  we 
think,  authorized  the  plaintiff  to  charge  the  defendant  as  a 
guarantor,  and  to  write  over  his  name  a  contract  to  that  effect. 
The  defendant  can  not  be  charged  as  a  surety,  for  he  was  no 
party  to  the  original  contract;  but  he  afterwards  purchased  the 
note  of  the  payee,  and  transferred  it  to  the  plaintiff  for  a  valu- 
able consideration.  Nor  can  he  be  charged  as  indorser,  for  the 
note  was  not  indorsed  by  the  payee. 

But  the  plaintiff's  counsel  contends,  that  although  the  de- 
fendant was  not  originally  a  party  to  the  note,  yet  as  he,  for  a 
valuable  consideration,  indorsed  it,  and  passed  it  to  the  plaint- 
iff, the  plaintiff  was  thereby  warranted  in  writing  over  the  de- 
fendant's name  a  new  note,  or  an  absolute  promise  to  pay  the 
original  note;  and  several  cases  were  cited  from  the  New  York 
reports  in  support  of  this  argument.  Whether  this  case  comes 
within  the  principle  laid  down  in  any  of  those  cases,  we  do  not 
undertake  to  say;  but  we  are  clearly  of  opinion  that  it  does 
come  within  the  principles  laid  down  in  the  case  of  Oxford 
Bank  v.  Eaynea,  8  Pick.  423  [19  Am.  Dec.  884],  as  to  the  effect 
and  obligation  of  a  contract  of  guaraniy;  and  that  the  defend- 
ant is  not  chargeable  on  any  other  contract.  In  that  case,  it 
was  decided  that  the  guarantor  of  a  promissory  note  will  be  dis- 
charged by  the  neglect  of  the  holder  to  demand  payment  of  the 
maker,  and  to  give  the  guarantor  notice  of  non-payment,  pro- 
vided the  maker  was  solvent  when  the  note  feU  due,  but  after- 
wards, and  before  notice,  became  insolvent.    In  the  present 


Oct  1846.]  Whtton  u  Meabr  286 

case,  no  notioe  of  fhe  non-payment  of  the  note  was  giyen  to  the 
defendant  until  more  than  a  year  after  the  plaintiff  demanded 
payment  of  the  maker,  and  imiil  after  he  had  applied  to  a  mas- 
ter in  chancery  to  take  the  benefit  of  the  insolyent  debtors'  act, 
whereby  all  his  property  was  afterwards  transferred  to  his  as- 
signee. This  notice  was  clearly  not  seasonable  and  reasonable. 
If  it  had  been  given  in  a  reasonable  time  after  the  demand  on 
the  maker,  the  defendant  might  have  obtained  securiiy  or  pay- 
ment from  him.  But  the  plaintiff  gave  credit  to  Eimball,  the 
maker  of  the  note,  on  his  promise  to  pay  it;  and  the  neglect  to 
give  notice  to  the  defendant  deprived  him  of  the  opportuniiy  to 
secure  himself,  whereby  he  was  discharged  from  his  conditional 
liabiliiy. 

It  was  argued  for  the  plaintiff,  that  it  must  be  presumed  or 
inferred,  from  the  facts  agreed,  that  Kimball  was  insolvent  when 
the  note  was  transferred  to  the  plaintiff.  But  there  is  no  fact 
from  which  any  such  inference  can  be  drawn;  and  it  is  incum- 
bent on  the  plaintiff  to  prove,  that  at  the  time  the  note  was 
transferred,  or  when  the  demand  was  made  on  Eimball,  he  was 
not  only  insolvent,  or  not  able  to  pay  all  his  debts,  but  also 
that  he  had  no  property  liable  to  attachment;  otherwise,  the  de- 
fendant was  clearly  deprived,  by  the  plaintiff's  laches,  of  an  op- 
portunity to  secure  himself. 

Judgment  for  the  defendant. 

Blakx  Indobsbmxkt  or  Nora  bt  Thibd  Pkbsok  ii  prima  /kek  m  guar- 
anty: Oamden  ▼.  McKay,  38  Am.  Deo.  91.  See  also  Tamely.  PHnee^  16  Id. 
847.  See,  generally,  as  to  the  effect  of  a  blank  indonement  by  one  not 
payee,  the  oases  collected  in  the  note  to  that  decision,  and  also  Powdl  v. 
Thomas,  Id.  465;  Staney  v.  BeatMen,  39  Id.  128;  Hall  v.  Neweamb,  42  Id. 
62,  and  the  notes  thereto.  As  to  the  right  of  the  holder  of  a  note  to  fill  up 
blank  indorsements,  incidentally  referred  to  in  the  principal  case,  see  Ocmi- 
den  V.  McKcy,  wpra,  and  note,  and  Kmhro  v.  Lamh,  40  Id.  628. 

That  Liabiutt  or  Quabahtob  is  Conditional  and  not  absolute,  Is  a 
point  to  which  the  principal  case  is  cited  in  TwJktr  v.  McCaaUy,  3  Mich.  193, 
where  Douglass,  J.,  says:  "The  cases  which  subject  him  to  any  other  liaUl- 
ity  than  those  incident  to  the  oontraot  of  guaranty,  violate  the  expressed  in- 
tentioii  of  the  parties,  and  have  led  to  a  great  degree  of  perplexity  and  con- 
fusion. They  are  without  precedent  to  rest  upon  in  English  jurisprudence. 
It  has  sometimes  been  supposed  that  they  were  supported  by  HufU  v.  Ad- 
mm,  5  Mass.  858  [4  Am.  Deo.  68],  and  WhUe  v.  Hawland,  9  Id.  314  [6  Am. 
Dec  71].  If  these  cases  are  in  point  (and  I  think  they  are  not,  for  each  was 
based  upon  an  absolute  promise  to  pay  the  note),  they  have  been  overruled 
by  (hiford  Bank  v.  Haynes,  8  Pick.  423  [19  Am.  Dec.  334],  and  WhUon  v. 
Mean,  11  Mete.  563,  upon  a  view,  however,  of  the  nature  of  the  contract  of 
guaranty  before  adverted  to,  which  makes  it  a  conditional  undertaking.** 

Kbcesstft  or  Dxmand  and  Notice  to  Chabob  Guabantob:  See  Oobh 
▼.  LiUle,  11  Am.  Deo.  72;  AUen  v.  Bighimert,  Id.  288;  OQibs  v.  Oamum,  Id. 
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699;  IToofl^T.  BetyemU,  14  Id.  419;  OaEford  Btmk  t.  Magnet,  19  Id.  334; 
B(mi<ifJlttnoUT.8loo,M  Id.  228;  Oai»Y.WeUet,Z!  Id.  6S9;  Lcmt^.U- 
ffUUan,  Id.  709;  8h^!M  t.  J7aley»  88  Id.  807;  Cooper  ▼.  Pcve>  ^1  IcL  371. 
and  the  notes  tbeieto. 

l3f80LVBHCT  OV   114SSE   BXOUnS  I>BlfAin>  AND  NOSUS  TO  GUABAKTOK, 

whbn:  See  GWf  t.  Oemmmis  11  Am.  Dec.  609;  SbtfUdy.  Baiegf  88 Id.  807, 
and  notes. 


Robeson  v.  Fbenoh. 

[IS  IfnoAW,  M.] 

AOIION    lOB    ]>10I]X    P&ACTXGED    OK   BXOHANOB    OF   HOBni  OV   SninUT» 

made  In  violation  of  law,  oan  not  be  maintahied. 

AonoH  on  fhe  oaae  for  a  deceit.  The  opixdon  saffldenfly 
states  the  facts.  The  judge,  before  whom  the  trial  was  had  in 
the  common  pleas,  held  the  action  maintainable,  and  the  juxy 
found  for  the  plaintiff.    The  case  comes  here  on  exceptions. 

ElM,  for  the  defendant. 

Coffin,  for  the  plaintiff. 

By  Ooort,  Wilds,  J.  This  was  an  action  upon  tlie  case  for  a 
deceit  alleged  to  haye  been  practiced  on  the  plaintiff  bj  the  d^ 
fendant,  on  an  exchange  of  horses  bj  them,  which  was  proved, 
at  the  trial,  to  have  been  made  on  the  Lord's  day,  and  between 
the  honrs  of  three  and  four  o'clock  in  the  afternoon.  The  ques- 
tion is,  whether  upon  these  &cts  this  action  can  be  maintained; 
admitting  that  the  deceit  was  lucacticed  as  alleged  in  the  declara- 
tion. 

By  the  revised  statutes,  c.  60,  sec.  1,  the  doing  of  *  *  any  manner 
of  labor,  bomness,  or  work,  except  only  works  of  necessiiy  and 
chariiy,"  is  expressly  prohibited;  and  evexy  person  so  offending 
is  to  be  punished  by  a  fine  not  exceeding  ten  dollars.  There 
was  no  pretense  that  the  transaction  was  within  the  exception  of 
the  prohibitory  clause  in  the  statute,  and  consequently  it  was  a 
direct  violation  of  the  law,  by  both  parties.  In  all  such  cases, 
it  is  a  weU-established  principle,  that  a  court  will  not  lend  its 
aid  to  a  party  who  founds  his  action  on  an  illegal  transaction. 
When  the  parties  are  in  pari  delicto,  the  court  will  not  interfere 
to  assist  either  of  them.  This  principle  is  established  in  numer- 
ous cases,  which  were  cited  and  considered  in  Wheeler  v.  Bum- 
seU,  17  Mass.  257.  In  the  decision  of  that  case,  Parker,  C.  J., 
said:  *'  No  principle  of  law  is  better  settied,  than  that  no  action 
will  lie  upon  a  contiact  made  in  violation  of  a  statute,  or  of  a 
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principle  of  the  common  law/'  The  cases  on  this  point  will  also 
be  found  cited,  and  folly  considered  by  the  supreme  court  of 
Vermont,  in  Lyon  ▼.  Strong,  6  Vt.  219.  That  case  was  precisely 
similar  to  the  one  under  consideration,  and  we  fully  concur  in 
the  decision  of  that  court.  The  same  principle  has  been  recently 
affirmed  in  Bostoorth  ▼.  InhabiUmts  of  Svoavsey^  10  Met.  863  [48 
Am.  Dec.  441].  In  that  case,  it  was  decided  that  a  person  who 
travels  on  the  Lord's  day,  neither  from  necessiiy  nor  charily, 
can  not  Tnaintain  an  action  against  a  town  for  an  injury  to  him, 
while  so  trayeling,  by  reason  of  a  defect  in  the  high^tray,  which 
the  town  was  by  law  bound  to  repair.  The  same  principle  ap- 
plies to  the  present  case. 

The  case  of  Cher  t.  Pvinam,  10  Mass.  812,  has  been  supposed 
to  be  opposed  to  these  decisions.  But  the  grounds  on  which 
that  case  was  decided  are  very  imperfectly  reported.  It  is  mani- 
fest, howcTer,  that  the  case  was  correctly  decided  on  the  insuffi- 
ciency of  the  plea,  and  that  the  case  did  not  depend  upon  the 
question  now  under  consideration.  The  plea  was,  that  tiie  note 
sued  was  made  on  the  Lord's  day;  but  the  exception  in  the  stat- 
ute was  not  negatiTed,  nor  was  it  ayerred  that  the  note  was 
made  between  sunrise  and  sunset,  so  that  the  plea  was  dearly 
insufficient 

New  trial  granted. 

GoNTRAOis  Madb  qv  SuimAT,  Vauditt  otf  Ain>  Aonoini  ok.— As  to  tlie 
validity  of  oontruts  made  on  Sunday,  aeo  (yi>onndl  ▼.  8weeneif,  89  Am.  Deo. 
896;  AUen  t.  Dem^,  40  Id.  170;  Adams  ▼.  ffameU,  43  Id.  466,  and  note. 
Where  each  contraota  are  made  invalid  by  the  law,  no  action  will  lie  by  a 
party  to  a  contraot  made  on  Sunday,  either  to  enforce  It,  or  to  escape  from 
the  oooaeqnenoes  of  it,  or  for  any  deceit  practiced  in  procaring  the  contract: 
PaUee  v.  Chrtdif,  18  Mete  287;  Cfregg  v.  Wyman,  4  Cash.  825;  Hall  v.  Coreth 
ran,  107  Mass.  263;  Cardax  v.  8uf\ft,  113  Id.  251,  citing  the  principal  case. 
In  Adams  v.  Oay,  19  Vt.  358,  where  an  exchange  of  horses  was  made  on  Snn 
day,  and  one  of  the  parties,  being  cheated  in  the  bargain,  undertook  to  re- 
voke it,  and  after  a  demand  brought  trover,  the  action  was  held  to  lie.  But 
in  Myen  v.  Mdnrath^  101  Mass.  369,  it  was  decided  that,  where  a  chattel  was 
sold  and  delivered  on  Sunday,  in  exchange  for  another  chattel,  the  purchaser 
could  not,  upon  returning  tiie  chattel,  and  demanding  his  own  again,  main- 
tain trover  therefor.  And  after  citing  and  commenting  on  Adams  v.  Oay, 
above  referred  to,  the  court  say:  "Upon  the  point  stated  in  Adams  v.  Oajf, 
that  an  action  lies  for  fraud  in  a  contract  void  for  illegality,  the  decisions  in 
Massachusetts  are  clearly  to  the  contrary:  Robeson  v.  lirenck,  12  Meta  24; 
Way  V.  Ibster,  1  Allen,  408;  Oregg  v.  Wyman,  4  Gush.  822."  In  Oregg  v. 
Wyman,  cited  in  the  last  quotation,  where  one  hired  a  horse  on  Sunday,  to 
drive  to  a  certain  place,  but  drove  to  a  different  place,  and  drove  the  horse  so 
immoderately  that  he  afterwards  died  as  the  result  of  the  hard  usage,  in  an 
action  brought  by  the  owner  of  the  horse  for  the  injury,  it  was  held  that  he 
fxnild  not  recover,  because  of  the  illegality  of  the  contract  of  hiring.    Bat 
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in  HaR  v.  (/oreoron,  107  Maas.  253,  where  the  defendant  hired  a  hone  of  the 
plaintiff  on  Snnday,  to  drive  to  a  particular  place,  and  drove  him  to  another 
plaoe,  it  waa  held  that  trover  wonld  lie  for  a  oonversion,  notwithstanding  the 
illegality  of  the  oontract  of  hiring,  overruling  Qregg  v.  WymaoL,  Gray,  J.» 
delivering  the  opinion,  said:  "The  fact  that  the  owner  of  property  has  acted, 
or  is  acting,  nnlawfuUy  with  regard  to  it,  is  no  bar  to  a  suit  by  him  against 
a  wrong-doer,  to  whose  wrongful  act  the  plaintiff*s  own  illegal  conduct  has 
not  oontribnted.'* 

Bight  ov  Pabtt  to  Iludoal  CoNTBaer  to  Sub  THXBaoif ,  Gbnsbaixt:  See 
Norria  y.Ncrria,  35  Am.  Dec.  138,  a^d  note;  Blads  ▼.  OUver^  Id.  38;  WM 
T.  Fylekbre,  40  Id.  419,  and  note. 


Ajumy  v.  GbSSJSIJSLJj. 

[19  Hjuoalt,  SS.) 

Owmn  Of  Lavd  d  kot  Boukd  to  OBDivABf  Gabb  in  'BaamTTaa  Fsor- 
■btt  ow  Abotumu  placed  thereon,  after  reaaonable  nottoe  to  the  owner 
to  xttmore  it. 

OwmtB  07  Land  Guttino  Down  SsnrE  Rbxl  Plaobd  THsaioif  bt  An* 
OTHBB,  after  reasonable  notice  to  the  owner,  and  permitting  it  to  float 
down  an  adjoining  stream,  is  not  liable  therefor,  it  not  appearing  thai 
the  owner  had  any  land  to  which  to  remove  it. 

Tbespasb,  for  catting  down  and  destroying  a  seine  reel  of  the 
plainti£b.  Most  of  the  facts  appear  from  tiie  opinion.  It  ap- 
peared that  the  defendant's  servant  cat  down  the  reel  in  about 
tweniy  minutes,  and  that  it  broke  when  it  fell;  bat  that  it  might 
haTe  been  removed  without  injury  by  four  men  in  about  three 
hours.  The  jury  were  instructed  by  the  judge  of  the  common 
pleas  that  if  the  defendant  gave  the  plamti£b  reasonable  notice 
to  remove  the  reel,  he  was  not  liable  for  his  manner  of  remoying 
it.    Verdict  for  the  defendant.    Exceptions  to  the  instructions. 

Page,  for  the  plaintifis. 

Clifford,  for  the  defendant. 

By  Oourt,  Hubbabd,  J.  The  reel  stood  on  tlie  defendants 
land,  and  the  verdict  finds  that  he  gave  reasonable  notice  to  the 
plaintifis  to  remove  it,  which  they  refused  or  neglected  to  do. 
The  defendant  then  removed  it,  by  cutting  away  the  posts,  and 
shoving  it  off  into  the  river.  The  injury  in  fact  complained  of 
is  the  manner  of  removing  the  reel.  The  plaintiff's  counsel 
contends  that  the  defendant  was  bound  to  remove  it  with  rea- 
sonable care,  and  that,  not  doing  so,  he  became  a  trespasser  oft 
tnt^io. 

The  facts  which  are  stated  are  few;  and  we  do  not  feel  war- 
ranted in  aBfluming  facts,  favorable  to  the  plaintiffs,  which  are 
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not  proyed.  It  does  not  appear  that  there  "was  any  license  to 
pat  the  reel  on  the  defendant's  land.  Bnt  if  there  was,  it  was 
lOToked  bj  the  defendant's  direotion  to  remoye  it.  The  omis- 
sion to  remoTe  it  was  an  injury  to  the  defendant,  and  he  had  a 
right  to  remoTe  it;  and  he  is  not  to  be  held  to  take  better  care 
of  the  plaintiff's  property  than  the  plaintiffs  themselTes,  who 
neglected  it.  The  defendant  was  not  their  bailee,  nor  botind  to 
nse  ordinary  care.  It  does  not  appear  that  the  plaintiffs  had 
any  land  to  which  the  reel  coidd  haTe  been  removed;  and  the 
defendant  might  not  have  been  justified  in  removing  it  into  the 
highway.  And  as  to  employing  four  men  for  three  hours,  to 
remove  it  carefully,  the  law,  we  think,  imposed  no  such  obliga- 
tion or  duiy  on  the  defendant;  nor  would  the  plaintiflfa,  without 
request  on  their  part,  have  been  bound  to  pay  the  expense  of 
Buch  removal. 

In  the  case  of  Fondick  v.  CoUina,  1  Stark.  178,  which  was 
trover  for  the  value  of  a  block  of  Portland  stone,  the  facts  were, 
that  the  stone  was  put  by  the  plaintiff  on  land  adjoining  some 
shells  of  houses  which  he  had  purchased;  that  the  land  after- 
wards came  into  the  possession  of  the  defendant,  and  that  he 
refused  to  permit  tho  plaintiff  to  cany  the  stone  away,  and 
afterwards  removed  it  himself  to  a  considerable  distance.  Lord 
Ellenborough  held  that  the  defendant  was  not  justified  in  re- 
moving the  stone  to  a  distance;  and  that,  in  an  action  of  tres- 
pass by  the  owner,  the  defendant,  in  his  justification,  must  have 
alleged  that  he  removed  it  to  some  adjacent  place,  for  the  use  of 
the  owner.  In  that  case,  the  plaintiff  requested  permission  to 
remove  the  stone,  which  was  refused  by  the  defendant.  The 
plaintiff  could  not  go  upon  the  land  without  incurring  the  risk 
of  committing  a  trespass;  and  the  stone  being  the  property  of 
the  plaintiff,  and  placed  on  the  land  before  the  defendant  came 
into  possession  of  it,  the  defendant  should  either  have  permitted 
him  to  remove  it,  or  himself  have  removed  it  to  a  place  where 
the  plaintiff  could  get  it.  But  in  the  present  case,  the  plaintiffii 
refused  to  remove  the  reel  from  the  defendant's  land.  We  think, 
therefore,  that  the  defendant  is  not  liable  for  cutting  down  the 
posts  and  letting  the  reel  float  down  the  river.  He  had  a  right 
to  clear  his  land  of  it,  and  is  not  a  trespasser  upon  the  plaintiffii 
by  BO  doing. 

Exceptions  overruled. 

Bjoht  or OwHSB ofLamdto AjUTsNunAsasTHSBioirs  Q^^Jxmecuier  T, 
€h,  V.  Boffen^  44  Am.  Deo.  179,  and  the  note  thereto.    In  BenmeU  ▼•  Oiemenee, 
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6  Allen,  19,  it  Is  held  that  the  owner  of  land  may  lawfully  mnoTe  a  bnildiag 
erected  thereon  whenever  he  ooold  maintain  trespass  for  erecting  it,  and 
Chapman,  J.,  in  discossing  the  subject,  says:  "Almy  v.  OrkmeUf  12  Meto. 
68,  is  a  strong  ease,  where  the  defendant  was  held  to  be  justifiable  in  catting 
down  and  removing  a  stmctore  erected  without  right  on  his  own  land." 


Adamb  v.  Wilson. 

[la  VaxoAur,  188.] 

Lois  TO  Pbomibm  ok  BiNXfiT  TO  Pbomibob  is  SunnoEnrT  Ookbzdxbatiov 
for  a  promise. 

ADJUfmtMHT  AND   RbLKASS  OT    DoUBTFUL  BiOBT  is  QoOD  Ck>K8ZDXBATI0V 

for  a  contract,  if  made  with  full  knowledge  of  all  the  eiroumstanoos,  as 
where  the  payee  of  a  conditional  note  of  a  oonsignee  of  goods,  whereby 
he  undertook  to  pay  a  debt  of  his  insolvent  consignor  if  he  had  sufficient 
assets  in  his  hands,  surrendered  said  note  upon  receiving  the  consignee  V 
absolute  note  therefor. 
Pabol  Evidxrob  that  Notb  Abbolutb  on  its  Faob  WA8  Conditional  upon 
the  maker's  having  in  his  hands  sufficient  goods  of  a  certain  psrty  la 
inadmissible. 

Absumpset  onanote.  To  support  a  defense  of  ivant  and  failuFB 
of  oonsideration,  the  defendant  offered  eyidenoe  to  show  that  the 
plaintiff's  intestate,  being  the  holder  of  oertain  notes  of  one 
Cheerer,  who  had  consigned  a  large  amount  of  goods  to  the  de- 
fendant for  sale,  applied  to  the  defendant  for  payment  of  the 
notes;  that  Cheerer  afterwards  became  insoWent;  that  the  de 
fendant  was  under  liabilities  to  a  considerable  amount  for 
OhecTer,  but  finally  agreed  with  the  agent  of  the  plaintiff's  in- 
testate, that  the  intestate  should  indorse  and  deliTcr  to  the  de- 
fendant Cheever's  notes,  and  the  defendant  should  give  hie 
accountable  receipt  therefor,  and  also  give  his  note  for  the 
amount  to  be  retained  by  the  agent;  that  the  notes  were  accord- 
ingly indorsed  and  deliTered  and  the  defendant  gave  his  note 
and  receipt;  that  the  plaintiff's  intestate  afterwards  applied  for 
a  settlement  of  the  matter,  when  the  defendant,  being  yezed  and 
excited,  said  he  would  pay  her  whether  he  ever  got  anything  or 
not;  that  he  afterwards  gave  the  note  now  in  suit,  and  the  agent 
of  the  intestate  surrendered  the  prcTious  note  and  receipt,  and 
that  there  was  no  other  consideration  for  the  note;  also  thai 
when  the  note  now  in  suit  was  given  it  was  agreed  by  parol  be- 
tween the  parties,  that  it  should  be  payable  only  upon  condition 
that  the  defendant  could  make  the  amount  out  of  ChecTer's  prop- 
erty in  his  possession,  and  that  upon  disposing  of  the  said  prop- 
erty and  paying  prior  claims  upon  it,  it  was  ascertained  that  there 
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"was  notibing  left  to  apply  on  the  debt  to  the  plaintiff's  intestate. 
The  eridenoe  "was  rejected  as  not  showing  any  defect  of  con- 
dderation»  and  because  the  note  being  absolute  on  its  face  could 
not  be  shown  to  be  conditional.  Verdict  for  the  plaintiff  in  the 
common  pleas.    Exceptions  to  the  ruling  of  the  court. 

EdUeU,  for  the  defendant. 

Lovering  and  WUkinson,  for  the  plaintiff.  ' 

By  Oourt,  Shaw,  0.  J.  This  action  is  brought  on  a  promia- 
aoiy  note,  giyen  by  the  defendant  to  the  plaintiff's  intestate. 
The  fiacts  of  the  case  are  somewhat  numerous  and  complicated, 
but  when  analyzed  and  understood,  it  presents  a  Tcry  plain  and 
simple  question.  (Here  the  chief  justice  recited  the  &cts  which 
the  defendant  offered  in  eyidence.) 

The  defense  relied  on  is  want  or  failure  of  consideration,  to 
be  shown  by  proof  that  the  assets  of  Cheerer,  in  the  defendants 
hands,  were  insufficient  to  pay  the  note.  But  it  appears  to  us 
that  the  deliyexy  up,  by  the  intestate,  of  the  defendant's  former 
note,  the  surrender  of  his  accountable  receipt,  and  with  it  her 
right  to  call  on  the  defendant  for  an  account  of  the  assets  of 
ChecTer,  were  the  true,  and  constituted  a  good,  consideration 
for  his  own  note.  And  this  would  be  equally  true,  though  it 
might  appear  afterwards,  upon  an  ex  parte  statement  of  Chee- 
Tcr's  account  by  the  defendant,  that  there  would  have  been  no 
balance  applicable  to  the  payment  of  his  prior  conditional  ob- 
ligation. Loss  to  the  promisee,  or  benefit  to  the  promisor,  is  a 
good  consideration.  If  the  defendant  did  not  derive  a  benefit 
in  being  saved  the  labor,  expense,  and  possible  risk  he  might 
incur  by  a  legal  settiement  of  his  account,  the  promisee  cer- 
tainly renounced  and  relinquished  a  valuable  right  and  a  con- 
ditional promise.  Besides;  the  adjustment  and  release  of  a 
doubtful  or  contested  right,  upon  a  full  knowledge  of  all  the 
circumstances,  is  a  good  consideration  for  a  promise:  Barlow  v. 
Ocean  Ins.  Co.,  4  Mete.  270;  Ettsaell  t.  Cook,  8  Hill (N.  Y.),  604. 
The  same  considerations,  we  think,  afford  an  answer  to  the  sug- 
gestion of  failure  of  consideration.  The  true  consideration  was 
the  surrender  of  the  note  and  receipt;  and  that  was  performed 
and  executed  at  the  time,  and  the  defendant  received  all  the 
benefit  which  he  stipulated  for.  Nothing  occurred  afterwards 
to  change  the  relations  of  the  parties;  no  contract  rescinded,  no 
failure  to  perform  any  condition,  or  mutual  and  dependant 
stipulation. 

We  are  then  brought  to  the  question,  whether  the  ev*deooe 
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offered  by  the  defendant  ought  to  have  been  admitted.  He 
offered  to  prove,  by  parol  eTidence,  that  at  the  time  he  signed 
and  deliyered  the  note  in  snit,  it  was  agreed  that  the  same 
should  not  be  payable,  unless  the  defendant  should  be  found 
to  have  funds  of  Cheever  sufficient  to  pay  it.  This  was  an  at- 
tempt to  alter  and  vary  a  written  contract  by  parol  eyidence,  by 
engrafting  thereon  a  condition  or  defeasance,  which  would  en- 
tirely change  its  meaning  and  legal  effect.  This  has  been  so 
often  decided  to  be  inadmissible,  that  I  will  only  cite  the  last 
decision:  8t,  Louis  Perpetual  Ins.  Co.  ▼.  Homer,  9  Mete.  89. 

The  cases  dted  by  the  defendant's  counsel  are  not  opposed  to 
this  decision.  In  Crosman  ▼.  Ihdler,  17  Pick.  171,  there  was  an 
agreement  between  the  promisee  and  promisor,  that  all  supplies, 
furnished  by  the  promisor  to  the  promisee's  mother,  should  be 
deemed  payment  |>ro  tanto.  This  agreement  had  been  executed, 
and  it  was  held  to  inure  as  payment.  In  Dexter  ▼.  Clenums,  Id. 
175,  the  parol  evidence  was  admitted,  not  to  vazy  the  terms  of 
the  note,  but  to  show  that  it  was  given  without  consideration. 

Exceptions  overruled. 

Benefit  to  Pbokisob,  ob  Loss  ob  Damage  to  Pbomisbb,  is  Strmouirr 
CoNSiDEBATiON  for  a  promifle:  See  the  cMes  oited  in  the  note  to  HoUey  ▼. 
AdamB^  42  Am.  Dec.  511. 

GoMFBOiosE  or  Doubtful  Claim  is  Suitigiekt  OoHsmERATioir  for  a 
promise:  Fisher  v.  May,  5  Am.  Deo.  626;  Peiree  y.  New  Orteame  B.  Co.,  29 
Id.  448,  and  note. 

Pabol  Evidbncb,  to  Vabt  ob  Ck>NTBOL  WBimro,  ob  Ahbex  Conbitioks  - 
THEBETO. — A  note  absolute  on  its  face  can  not  be  defeated  by  oral  testimony 
showing  that  it  was  given  or  payable  only  npon  condition:  Enain  Y,8aiitmder$, 
13  Am.  Dec.  520.  To  the  same  effect,  citing  the  principal  case,  are  .Harvey 
V.  Lc^in,  2  Ind.  480;  Allen  v.  I\grbish,  4  Gray,  508;  Underwood  ▼.  Simondt, 
12  Mete  275;  Hanehet  v.  Birge,  Id.  545;  Sweet  v.  Stevens,  7  B.  L  880.  Thus, 
parol  eyidence  lb  inadmissible  to  show  an  agreement,  when  the  note  was 
made,  that  it  wss  to  remain  in  the  payee's  hands,  and  be  paid  oat  of  certain 
moneys  of  the  maker  which  the  payee  expected  to  leceiYe,  and  not  otherwise: 
Currier  v.  HeUe,  8  Allen,  47;  or  that  it  was  to  be  given  np  on  the  happening 
of  a  contingency  which  has  since  happened:  Tower  v.  Bichardson,  6  Id.  351; 
or  that  one,  not  the  payee,  whose  name  is  indorsed  on  the  back  of  the  note, 
wrote  his  name  there  only  as  a  gosrantor,  or  npon  a  condition  which  has  not 
been  performed:  Wright  v.  Morse,  9  Qray,  337;  or  that  the  note  was  not  in- 
tended as  a  note,  bat  as  a  memorandum  merely,  or  that  certain  stock  certifi- 
cates mentioned  therein  as  collateral  security  should  operate  as  payment  in 
case  the  note  was  not  paid  at  maturity:  Perry  v.  Bigetow,  128  Mass.  129;  all 
cilSng  the  principal  case.  It  is  cited  also  in  Stoops  v.  Smith,  100  Mass.  65. 
Parol  evidence  is  inadmissible  generally  to  show  that  a  written  contract,  ab- 
solute on  its  face,  was  in  taat  conditional,  or  to  annex  conditions  to  a  writing: 
Skinner  v.  Hendrieh,  1  Am.  Deo.  43;  Hotmu  v.  Simons,  4  Id.  606;  OiMn  v. 
KUpatrick,  6  Id.  567;  FlmU  v.  Sheldm,  7  Id.  162;  Thompson  v.  PaUon,  15 
Id.  44;  Heywood  y.Pmim^.20  U.  618;  Beadimg  v.  Weston,  Id.  97;  HaU  v 
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j€wett,  8S  Id.  Sli|  Smmoek  t.  WMppU,  28  Id.  186;  ffamoorih  t.  yTorlMnptoit, 
86  Id.  128,  aiid  notes  tliirato.  Bat  wsb  So9$  y.  NcrmU,  1  U.  432;  Wtukbmm 
V.  ifarrUZi,  2  Id.  60;  ifoM«  t.  Mwffairoifd,  7  Id.  478.  That  pHRd  0vldoiM» 
fa  faadmliiiWft  to  irarj,  oontndiet,  or  oontrol  writtsn  oontraoU  g«MnUy,  aeo 
M^  ▼.  OowgiU,  88  Id.  40;  Jcmm  t.  ffarde&t^.  Id.  180;  JSoyfe  ▼.  Agawam 
(kmal  Co.,  84  Id.  740;  (kgood  t.  Davit,  86  Id.  706;  Headermm  ▼.  ifo^Aaw, 

41  Id.  484;  Asd^ /toia  T.  iSReotveO;  Id.  716.  The  prinoipfll  omo  fa  oited  ao 
aa  aatliorfty  lor  thfa  gmaral  mla  In  MaHim  ▼.  AhnMs  18  Ifioh.  866.  Aa  to 
the  admfaalUUty  of  parol  eridanoa  to  irarj  the  fagal  affeot  of  an  indorMOMnt 
of  a  n^gotfabla  inatmnflntk  aea  Stmbom  t.  Scmtkardt  48  Am.  Deo.  288f  and 
oaaea  ooQeoted  in  the  note  thereto.  Aa  to  the  adndadbility  of  parol  evidoioe, 
not  to  contradiot,  bat  to  explain  n  written  ■  eontraot,  aee  Baldwin  t.  Clorter, 

42  Id.  786,  and  note^  refanlng  to  other  oaaea.  Parol  eridenoe  to  ahow  frand 
er  dnreaa  in  obtaining  m  written  agreement,  aee  BamMU  t.  UgaHaiit  41  Id. 
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OoifVAinB  nr  Dnn  abb  to  bb  Odjibtkubd  so  iui  to  Bubotuatb  Iimor. 
noN  ol  the  pertlea  aa  aaoertained  from  the  whole  deed,  if  agreeable  to 
the  mlea  of  law. 

OOlTBirABTB  DT   OoVTBTANaB  OT  AlL  THB    **RI0BT,  TtTLB,  ABB  IbTBBBBT" 

of  the  grantor  in  a  oertain  parcel  of  land  deaoribed  by  metea  and  boonda, 
that  the  grantor  fa  aeiaed  in  fee  "of  the  aforegranted  premieea,**  that  they 
are  free  from  inomnbranooa,  that  the  grantor  baa  good  right  to  aelly  eto., 
and  will  warxant  and  defend  the  aame,  eto.,  relate  only  to  the  title  and 
intereet  oonveyed,  and  not  to  the  entire  parcel  deaoribed. 

AonoB  for  brooch  of  fhe  coTenants  in  a  deed.  The  qneetion 
was  whether  the  coTenaiitB  were  general,  or  related  only  to  the 
grantor's  title  and  interest.  The  deed  purported  to  giye,  grant, 
sell,  and  conyey  '^  all  my  right,  title,  and  interest  in  and  to  that 
parcel  of  real  estate,  sitoate  on  Qreen  street,  in  MarUehead,'' 
eto.  (deeoribing  a  certain  parcel  of  land  by  metes  and  bounds). 
At  the  dose  of  the  description  were  the  words:  '*  The  premises 
are  the  same  this  day  conveyed  to  said  Brown  to  Joseph  Mar- 
tin." The  coTcnanto  were  that  the  grantor  was  lawfully  seised 
in  fee  of  the  aforegranted  premises,  that  they  were  free  from  in- 
cumbrances, that  the  grantor  had  good  right  to  sell,  etc.,  and 
would  warrant  and  defend  the  same,  etc.  The  judge  before 
whom  the  case  was  tried  held  that  the  covenants  rdated  only  to 
the  defendant's  interest,  and  the  plaintiff  consented  to  a  non- 
suit, reserving  the  legal  question  for  the  whole  oovirt 

N.  J.  Lord^  for  the  plaintiff. 

Wn  FdbenM  and  Perkins,  for  the  defendant. 


244  Sweet  u  Brown.  [Maa& 

By  Court,  Devey,  J.  The  action  is  for  an  alleged  breach  of 
coTenant.  The  coyenants  are  full  and  in  proper  words,  and  the 
only  question  is,  to  what  do  these  covenants  apply  ?  The  plaint- 
iff contends  that  they  attach  to  the  entire  parcel  of  land,  as  de- 
scribed by  metes  and  bounds  in  the  deed,  and  that  the  covenants 
go  to  the  title  in  the  whole  land.  On  the  contrary,  the  defend- 
ant insists  that  the  covenants  are  of  a  much  more  limited  char- 
acter; that  the  real  intent  and  purpose  of  the  deed  was  to  convey 
all  the  estate  and  interest  of  the  grantor  in  the  land,  and  noth- 
ing more;  and  that  the  covenants,  properly  applied,  have  refer- 
ence only  to  the  right  and  title  of  the  grantor  in  the  land, 
whatever  that  maybe.  The  covenants  are  in  terms  general;  but 
in  the  construction  of  a  deed,  we  are  to  look  at  the  whole  deed, 
and  the  covenants  are  to  be  construed  so  as  to  give  effect  to  the 
intention  of  the  parties,  so  far  as  it  can  be  done  consistentty 
with  the  rules  of  law.  The  warraniy  is  of  the  premises  which 
were  granted  and  conveyed  by  the  deed.  But  that  was  **  all  my 
right,  tide,  and  interest  in  and  to  that  parcel  of  real  estate  sit- 
uate," etc.  It  was  not  a  grant  of  certain  land,  in  general  terms,, 
but  of  his  tide  and  interest  in  such  lands,  and  this  particularly 
and  fully  expressed. 

The  warraniy  must  be  taken  in  a  limited  sense.  It  must  be 
restricted  to  his  title  and  interest.  The  covenant  here  attaches 
to  the  estate  and  interest  conveyed,  and  is  not  a  general  covenant 
^^  warranty  of  the  whole  parcel,  particularly  described  by  metes 
ana  Hounds.  Such  construction  will  reconcile  all  parts  of  the 
deed,  and  give  effect  to  each.  The  question  now  presented  is 
not  a  new  one,  but  has  been  directty  decided.  The  case  of  AUen 
V.  HoUon,  20  Pick.  458,  presented  a  question  of  construction  of 
a  deed  entirely  similar  in  its  terms,  where  it  was  held  that  the 
covenants  were  limited  to  the  estate  and  interest  of  the  grantor. 
See  also  Blanckard  v.  Brooks,  12  Id.  47,  66.  The  ruling  at  imi 
prius  was  correct,  and  the  nonsuit  is  confirmed. 


GoviNAKTS  nr  Gonvstanck  or  SnoB  Xhtsbist  as  Gbamtob  bas,  asm 
EnTBiOTXD  to  the  interest  conveyed,  end  are  not  r^g^ided  as  general  oov- 
enanti:  OcmmemweaUh  v.  Brown,  16  Gray,  191;  StoebweU  y.  CkmiUard,  129 
ICaaa.  234,  dting  the  principal  caee.  Hence  an  indiotment  for  frandalently 
conveying  "  a  certain  parcel  of  real  estate  by  a  certain  deed  of  warranty,**  i» 
not  BQpported  by  proof  of  a  fraudulent  conveyance  of  all  the  gnmtor's  '^right, 
title,  and  Interest  in  certain  real  estate,  subject  to  one  mortgage*"  with  full 
covenants  except  as  to  said  mortgage:  Oomuumwmdtk  v.  Brown,  tmpra.  In 
LvU'y.  Stone,  87  HI.  224,  however,  it  appeared  that  a  vendor  of  certain  real 
estate,  having  only  an  inchoate  title  therein,  agreed  to  convey  **  all  his  right, 
title,  and  interest,  with  full  covenants  of  warranty;"  and  it  was  held  that  he 
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nas  at  leMt  bound  to  keep  good  and  to  convey  Booh  estate  m  he  had  at  the 
time  of  making  the  lale,  and  could  neither  oonv^  it  to  another,  nor  forfeit 
it  by  hie  own  laches,  without  dischaiging  his  vendee  from  all  obligation  to 
socept  and  pay  for  a  barren  deed.  The  connsel  for  the  vendor  daimed,  that 
by  the  teims  of  the  oontraet,  the  covenants  stipulated  for  woold  apply  only 
to  snch  interest  as  the  vendor  had,  and  that  the  fMt  that  he  had  no  title 
**  when  the  time  for  his  conveyance  airived,  woold  be  no  breach  of  the  oov. 
enants  to  be  contained  in  the  deed,  and  not  make  a  iailnxe  of  consideration." 
lb  this  point  he  dted  AMe<  V.  J5hN0»v  12  Mete.  176;  ^  flea  v.  ITotton,  20  Hok. 
464;  Bkmckard  v.  BoaJb,  12  Id.  66;  SneU  v.  Tcmtg^  8  Ivsd.  L.  379;  SoberU 
V.  Fanifth,  3  Dev.  26. 

Gominenting  upon  this  position  of  the  oonnsel  and  npon  the  eases  cited, 
Lawrence^  J„  said:  "  It  Is  true  that  some  of  these  oases  explicitly  hold  thali 
where  a  deed  conveys  only  the  gnrntor's  right,  title,  and  Interest,  the  sabse- 
qnent  covenants  in  the  deed,  even  though  full  covenants  of  wananty,  are  to 
be  considered  as  having  referenoe  merely  to  the  right  and  title  of  thegrBator» 
whatever  these  may  be,  and  henoe  that  the  fact  that  he  has  no  titie  at  the 
date  of  the  conveyance,  is  no  breach  of  the  warranty.  It  Is  difficult  to  see.  If 
this  be  the  true  construction  of  such  deeds,  with  what  view  the  covenants 
were  inserted,  unless  to  deceive  the  gnmtee  with  the  idea  that  he  was  getting 
covenants  upon  which  he  could  safely  repose  for  the  security  of  his  title,  but 
which  a  narrow  and  technical  construotion  would  render  utterly  nugatory,  on 
the  day  of  trial,  keeping  the  word  of  promise  to  the  ear,  but  breaking  it  to 
the  hope.  But  even  ccnoedlng  that  the  cases  which  thus  hold  are  a  true  ex- 
position of  the  law,  the  case  at  bar  ii  not  within  them.** 

To  the  point  that  the  words  "granted  premises**  In  a  deedmean  that  Inter- 
est In  the  land  desorfbed  which  the  deed  pniporti  to  convey,  the  principal 
ease  Is  eltad  In  Hcaek  v.  Fhrneif,  16  Gray,  332,  and  Lmmmd  v.  Adtm$9  lit 
367.    ttlseltadak»ln£fod^v.  Aliirea,103ia.488L 
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Rockwell  v.  Hubbell's  ADMaasBASoaa. 

[9  DOIMLAM,  19T.] 

BzsMFTioN  Statittu  Applt  TO  Antboediht  Gomhuotb  tad  Uabilittei 
RiTBOAonvi  Opxbatiok  07  EzsMFTXON  Statutib  in   applying  tbcm  !• 
antecedent  eontraota  doea  not  render  the  atatate  onconatitatioDal  aa  im- 
pairing the  obligation  of  eontraota. 

BxpLEVDr.  Hubbell  was  deputy  sheriff  of  Oakland  oounigr. 
One  Green  had  recoTered  a  judgment  against  Bookwell;  execu- 
tion had  issued,  and  Hubbell  levied  upon  a  yoke  of  ozen  be- 
longing to  Rockwell.  Rockwell  brought  replevin  for  the  oxen. 
Hubbell  died,  and  his  administrators  pleaded  the  above  fiicts. 
Replication  that  Rockwell  was  a  &rmer,  and  the  oxen  were  his 
only  team,  and  were  exempt  under  the  statute  of  1812.  Defend- 
ant demurred.    Joinder  upon  demurrer. 

0,  0,  Parks,  in  support  of  the  demurrer. 
Charge  W.  and  Moses  Wtsrier,  contra. 

By  Court,  Ransom,  C.  J.  The  demurrer  preeents  two  qu6»> 
tions:  1.  Whether  the  exemption  law  of  1842  (Stat.  L.  1812,  p. 
70)  applies  to  executions  for  the  collection  of  debts  contracted 
before  it  took  effect;  and  if  it  does,  then,  2.  Whether,  in  so  far 
as  it  is  thus  retrospective,  it  impairs  the  obligation  of  contracts, 
and  is  therefore  unconstitutional  and  void. 

We  entertain  no  doubt  as  to  how  the  former  of  these  ques- 
tions should  be  answered.  The  first  section  of  the  act  provides 
that,  "  to  each  practical  &rmer,  one  yoke  of  cattle  "  **  shall  be, 
and  the  same  are  hereby  exempted  from  execution  or  sale,  foi 
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any  debt,  damages,  fine,  or  ameroement,  whateyer."  By  ihe 
third  section  it  is  declared,  ihaf  all  acts  and  parts  of  acts  here- 
tofore passed  and  now  in  force,  for  the  exemption  of  properly 
from  execution  or  sale,  for  any  debt,  damage,  fine,  or  amerce- 
ment, are  hereby  repealed."  It  can  hardly  be  supposed  that  the 
legislature  intended  to  repeal  all  exemption  laws  then  in  force, 
and  leave  the  whole  debtor  class  entirely  at  the  mercy  of  cred- 
itors— ^not  even  securing  to  them  or  their  families  their  necessary 
clothing  or  cooking  utensils.  It  will  be  borne  in  mind,  that  at 
the  time  of  the  passage  of  the  act  of  1842,  there  was  an  un- 
precedented amount  of  indebtedness  pressing  upon  the  business 
communiiy,  arising  out  of  the  extravagant  speculation  and  OTer- 
trading  of  previous  years.  We  can  not  conclude,  that  at  such 
a  juncture,  the  legislature  would  take  away  all  protection  from 
debtors,  whose  liabilities,  in  most  instances,  had  been  incurred 
in  the  improvident  purchase  of  property  at  exorbitant  prices, 
and  in  many,  for  that  which  was  utterly  worthless,  and  at  the 
same  time  provide  a  greatly  enlarged  exemption,  for  the  benefit 
of  those  who  might  thereafter  become  indebted.  The  act  enu- 
merates all  the  articles  exempted  from  execution,  by  the  then 
existing  laws,  and  adds  thereto  many  others,  and  declares  that 
the  whole  shall  be  and  are  exempted  from  execution.  Keeping 
in  view  the  fact  that  exemption  laws  had  always  formed  a  part 
of  the  legislative  policy  of  our  own  state,  and,  indeed,  of  all  the 
states  of  this  union,  we  can  not  doubt  but  the  legislature  in- 
tended to  embrace  by  its  provisions,  exiflting  cases,  as  weU  as 
those  that  should  thereafter  arise. 

2.  We  will  proceed,  then,  to  consider  the  second  and  more 
important  question,  viz.,  whether  the  law,  in  so  far  as  it  applies 
to  executions  for  the  collection  of  debts  contracted  before  its 
passage,  impairs  the  obligation  of  contracts,  and  is  therefore 
unconstitutional  and  void.  The  case  of  Bronson  v.  Kinde, 
1  How.  (U.  S.)  811,  and  McCrachen  v.  ffayward,  2  Id.  608,  are 
principally  relied  upon  by  the  defendant's  counsel  to  establish 
the  unconstitutionality  of  the  act.  But  to  n^y  mind,  neither  of 
those  cases  sustains  the  position  he  assumes.  The  first  involves 
only  the  question  of  the  constitutionality  of  the  appraisal  laws 
of  Illinois,  as  applicable  to  sales  made  under  pre-existing  mort- 
gages. The  second,  McCrachen  v.  Edytoard,  extends  the  prin- 
ciple decided  by  the  former,  to  sales  upon  execution.  Although, 
in  deciding  those  cases,  the  court  used  very  broad  and  compre- 
hensive language,  still  the  only  question  before  them,  which 
they  properly  could  or  which  they  did  decide,  was  that  the  laws 
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of  Illinois  providing  for  the  valuation  of  property  prior  to  iti 
sale  upon  mortgage  foreclosure,  and  executions  upon  pre-exist- 
ing contracts,  came  within  that  clause  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  which  pro- 
hibits a  state  from  passing  any  law  impairing  the  obligation  of 
contracts,  and  were  therefore  inoperative  and  void.  So  tar, 
however,  as  those  adjudications  bear  in  express  terms,  upon  the 
case  at  bar,  they  tend  to  sustain  our  exemption  law. 

In  BnyMon  v.  Kirurie^  mipra^  Chief  Justice  Taney,  alluding  to 
the  contract  of  Einzie,  and  the  valuation  laws  of  Illinois,  says: 
**  If  the  laws  of  the  state,  passed  afterwards  (that  is,  after  the 
making  of  the  contract),  had  done  nothing  more  than  change 
the  remedy  upon  contracts,  they  would  be  liable  to  no  constitu- 
tional objection;  for  undoubtedly,  a  state  may  regulate  at  pleas* 
ure,  the  modes  of  proceedings  in  its  courts,  in  relation  to  past 
contracts  as  well  as  future.  It  may,  for  example,  shorten  the 
period  of  time  within  which  claims  shall  be  barred  by  the  stat- 
ute of  limitations.  It  may,  if  it  thinks  proper,  direct,  that  the 
necessazy  implements  of  agriculture,  or  the  tools  of  the  me- 
chanic, or  articles  of  necessiiy  in  household  furniture,  shall, 
like  wearing  apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered,  in 
every  civilized  communiiy ,  as  properly  belonging  to  the  remedy, 
to  be  exercised  or  not,  by  every  sovereignly,  according  to  its 
own  views  of  policy  and  humanity.  It  must  reside  in  every 
state,  to  enable  it  to  secure  its  citizens  from  unjust  and  harass- 
ing litigation,  and  to  protect  them  in  those  pursuits  which  are 
necessary  to  the  existence  and  well-being  of  every  community.'' 
If,  as  is  thus  conoeded,a  state  legislature  may  exempt  from  seiz- 
ure, upon  execution,  necessary  implements  of  agriculture,  may 
it  not  also  exempt  necessary  teams  to  render  those  implement 
available?    Toholdthecontrazy  would  seem  to  me  to  be  absurd. 

Would  such  exemption  impair  the  obligation  of  the  debtor's 
contract?  Not  in  the  slightest  degree,  that  I  can  peroeive.  The 
obligation  of  a  contract,  within  the  meaning  of  the  constitu- 
tion, is  that  which  binds  the  party  making  the  contract,  to  a 
performance  of  the  promises  and  covenants  which  it  contains. 
Does  a  law  which  reserves  to  a  party  his  plow,  his  cart,  or 
his  team,  release  him  from  the  performance  of  such  promises  or 
covenants  ?  Not  at  all.  His  obligation  remains  in  full  force,  not 
dissolved,  or  in  any  manner  weakened  or  impaired.  I  am  aware, 
that  in  the  case  of  McCracken  v.  Eaywardf  2  How.  (XT.  S.)  608, 
Judge  Baldwin  said,  that  the  laws  of  Illinois  relating  to  judg- 
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muntB  and  executions,  existing  at  the  time  the  defendant's  con- 
tract was  entered  into,  were  as  perfectly  binding  upon  him,  and 
as  much  a  part  of  his  contract,  as  if  they  had  been  set  forth  in 
its  stipuhitions,  in  the  yety  words  of  those  laws;  and  had  the 
court  then  been  considering  the  Talidiiy  of  our  exemption  law 
or  a  similar  one  of  any  other  state,  their  decision,  undoubtedly, 
must  have  settled  the  rights  of  the  parties  here.  But  the  pre- 
cise question  presented  by  this  case,  we  have  seen,  was  not  be- 
fore the  court,  in  the  case  referred  to;  and,  doubting  as  I  do 
(most  deferentially  to  be  sure),  the  soundness  of  the  positions 
assumed  by  Mr.  Justice  Baldwin,  in  McOracken  y.  Edyward^ 
wpra,  I  am  unwilling  to  extend  the  principle  of  that  case  a 
fiingle  line  beyond  the  limits  prescribed  by  its  own  facts.  And 
BO,  in  effect,  held  Ohief  Justice  Qibson,  commenting  upon  the 
above  cases  in  Moore  y.  Ohadwick,  decided  in  the  supreme  court 
of  Pennsylvania,  in  September,  1844:  6  L.  B.  438. 

Oan  it  be  maintained  that  an  exemption  law  existing  at  the 
time  a  contract  is  made,  enters  into  and  forms  an  essential  part 
of  it?  To  me,  such  a  doctrine  seems  at  war  with  aU  the  settled 
principles  and  analogies  of  the  ^w.  I  can  not  see  on  what 
ground  it  can  be  defended.  Would  it  not  lead  to  consequences 
altogether  absurd?  If  an  exemption  law,  in  force  at  the  time 
a  contract  is  made,  forms  one  of  its  essential  elements,  the  law 
must,  in  the  quaint  language  of  the  older  books,  "  go  with,  and 
attend  upon  the  contract."  Suppose  a  contract  was  made  in  the 
fltate  of  New  York,  and  that  there  was  no  exemption  law  at  the 
time  in  force  in  that  state.  Suppose  further,  that  such  contract 
were  subsequently  sent  here  to  be  enforced.  Oan  there  be  a  doubt 
as  to  whether  our  exemption  law  would  control  an  execution 
issued  to  collect  a  judgment  upon  that  contract?  None  whatever. 
Suppose  again,  that  a  contract  were  made  in  a  state  by  the  laws 
<rf  which  the  property  of  execution  debtors  was  exempted  from 
lefy  or  sale,  to  the  amount  of  one  thousand  dollars,  and  that 
the  contract  were  sought  to  be  enforced  in  another  state,  where 
no  exemption  law  existed.  Would  not  the  whole  of  the  debt- 
or's property  be  liable  to  seizure  and  sale,  for  the  satisfaction  of 
his  debt  ?  Unquestionably  it  would.  Let  us  put  another  case: 
Suppose  a  promissory  note  is  made  in  a  state  where  the  remedy 
by  asswmpgU  is  expressly  taken  away  by  statute,  and  the  party  is 
confined  to  the  action  of  debt  alone.  Will  it  be  pretended  that 
the  payee  or  other  holder  of  such  note  could  not  follow  the 
maker  into  this  state,  and  enforce  its  payment  by  the  usual  rem- 
edy here — the  action  of  asuumpsii  f    Not  for  a  moment.    Sup* 
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pose,  again,  a  note  made  where  all  the  nsnal  xemedisB  npon 
Buoh  oontzacts  exist,  and  that  the  maker  goes  into  a  jurisdiction, 
where  the  action  of  debt  only  is  given  in  such  case.  Can  the 
holder  of  the  note  there  bring  asmimpmi  upon  it?  Certainly 
not.  And  yet,  if  co-existing  remedies  form  an  essential  part  of 
a  contract,  he  may  do  so  most  clearly. 

The  doctrine  that  the  remedy  constitutes  a  part  of  the  con- 
tract. Judge  McLean  has  said,  "  is  a  mere  abstraction,  which 
can  not  be  carried  into  practical  operation:"  Bfxmson  y.  Kirurie, 
1  How.  (IT.  S.)  828.  And  is  it  not  so  ?  If  the  remedy  is  a  part 
of  the  contract,  it  must  remain  so  until  the  contract  is  performed 
or  rescinded  by  the  parties.  No  change  of  the  forms  of  actions, 
or  other  proceedings,  can  affect  existing  contracts:  and,  if  judi* 
cial  action  be  necessary  to  enforce  a  contract,  inquiry  must  be 
made,  not  as  to  what  remedies  exist  at  the  time  of  commencing 
suit,  but  what  were  the  remedies  existing  at  the  time  the  con* 
tract  was  entered  into,  and  the  latter,  and  no  others,  must  be 
resorted  to.  Such  a  rule  would  lead  to  endless  confusion  and 
difficulty,  and  could  not  be  applied.  The  cases  are  numerous, 
in  which  principles,  strongly  analogous  to  those  relied  upon  in 
this  case  to  sustain  the  plaintiff's  replication,  are  recognized  as 
settled  law.  It  was  adjudged  by  this  court,  at  the  last  term,  in 
the  case  of  BronBon  y.  Newberry,  2  Doug.  (Mich.)  88,  that  the 
act  of  our  legislature  passed  in  1839,  abolishing  imprisonment 
for  debt,  extended  to  pre-existing  as  well  as  future  contracts, 
and  yet,  that  it  was  not  within  the  inhibiting  clause  of  the  con- 
stitution. So  in  Sturgea  y.  Orotoninahield,  4  Wheat.  200,  Chief 
Justice  Marshall  says,  expressly,  that  imprisonment  is  no  part 
of  the  contract,  and  simply  to  release  the  prisoner  does  not  im* 
pair  its  obligation.  Mason  y.  Hdile,  12  Id.  870;  Been  y.  Haughr 
ton,  9  Pet.  859;  and  8  Story  on  Const.  250,  are  to  the  same  effect. 

It  has  also  been  repeatedly  determined,  that  recording  acts, 
and  statutes  of  limitation,  although  made  to  affect  existing  con- 
tracts, were  not,  therefore,  unconstitutional  and  yoid.  And  the 
courts  haye  all  based  their  decisions  on  the  ground  that  such  leg- 
islation acted  on  the  remedy  only,  without  impinging  at  all  on 
the  obligation  of  contracts.  If  non-imprisonment  and  limitation 
acts  may  be  made  to  act  upon  existing  contracts,  why  may  not 
exemption  laws  ?  Can  any  definable  line  of  distinction  be  drawn 
between  them  ?    I  confess  I  can  discoyer  none. 

We  are,  then,  of  opinion,  that  the  replication  in  this 
sufficient,  and  the  demurrer  thereto  should  be  oyerruled. 

Ordered  certified  accordingly. 
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CoNSTmrrioNAUTT  or  Exxmttion  Statutes  Rklatino  to  Personal 
Pbopebtt. — ^The  question  arose  very  soon  after  the  passage  of  exemption 
statutes,  as  to  whether  or  not  they  shoold  have  a  retroactiTe  operation;  in 
other  words,  whether,  as  to  prior  contracts,  property  mentioned  in  such  stat- 
utes would  be  exempt  from  execution,  and,  if  so,  whether  the  law  would  not 
be  unconstitutional,  as  being  in  contravention  of  the  constitution  of  the 
United  States,  wnich  declares  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts:  Const.  U.  S.,  art  1,  sec  10.  The  true  meaning  of 
this  section  of  the  constitutian  has  been  a  matter  of  some  controversy.  It  is 
difficult,  if  not  impossible,  to  reconcile  all  the  dedsions  on  the  subject,  but 
they  seem  to  present  three  views.  One  is  that  the  obligation  of  a  contiaot 
consists  not  only  in  the  contract  itself,  but  in  the  remedy  which  is  given  for 
its  enforcement;  that  the  value  of  the  contract  depends  greatly  upon  tha 
remedy;  that  the  two  are  inseparably  connected  and  intertwined,  and  that 
to  impair  the  efficiency  of  the  remedy  is  to  impair  the  obligation:  Blair  v. 
WWiamB,  4  Idtt  (Ky.)  3i;  Lapdey  v.  Brathean  and  Barr,  Id.  47;  McKinnep 
V.  CarroUf  5  Mon.  98;  Haifenat^  A  Qort  v.  C7(ue,  3  Iowa,  287.  Another  view 
is  that  the  remedy  is  a  thing  distinct  from  the  obligation,  and  that  the  former 
may  not  only  be  changed,  but  that  it  may  be  entirely  taken  away  without 
violation  of  the  constitution  of  the  United  States:  Bwxm  v.  Montgomery^  4 
Watts  &  S.  (Penn. )  218;  Iventm  v.  Shorter ^  9  Ala.  713;  CaOin  v.  Mwnger,  1  Tex. 
098;  FUher  v.  Ladk^,  6  Blackl  873;  Bead  v.  FranJ^ort  Bank,  10  Shop.  818; 
/Vea.  etc  Oriental  Bank  v.  Freese  et  al,  6  Id.  109;  Woods  v.  Buie,  6  How. 
(Miss.)  285;  Ogden  v.  Samidera,  12  Wheat.  262.  A  third,  and  probably  the 
prevailing  view,  is  that  the  remedy  may  be  changed  or  modified,  but  not  de- 
stroyed. The  rights  of  the  creditor  which  existed  at  the  making  of  the  con- 
tract must  not  be  interfered  with  nor  defeated,  nor  must  he  be  seriously  em- 
barrassed in  his  remedy,  beyond  what  he  would  have  been  had  the  law  re- 
mained unchanged:  Sturges  v.  OrowninehAdd^  4  Wheat.  200;  Morse  v.  Ooold^ 
1  Kern.  281;  Comkey  v.  Hart,  4  Id.  22;  Mamm  v.  HaiU,  12  Wheat.  378;  Chad- 
wieky.  Moore,  8  Watts  AS.  49;  McCormickv.  Ruseh^  15 Iowa,  127;  MeCraekem 
V.  Bayward,  2  How.  (U.  8.)  608;  Bronwn  v.  JTinsie,  1  Id.  311;  Oa9dley*a  Lee- 
me  V.  Ewmg,  8  Id.  811. 

To  what  extent  under  this  latter  general  rule  exemption  laws  may  be 
passed  by  the  legislature,  so  as  to  withdraw  the  debtor's  property  from  the 
reach  of  his  creditors,  and  be  made  to  apply  to  contracts  entered  into  prior 
to  the  passage  of  the  law,  is  not  definitely  settled.  That  a  reasonable  amount 
of  personal  property  may  be  thus  exempted,  seems  to  meet  the  approval  of 
many  learned  and  eminent  judges.  Chief  Justice  Taney,  in  Brotuon  v. 
Kinzie,  I  How.  (U.  S.)  311,  remarked,  that  "a  state  may  regulate,  at  pleas- 
ure, the  modes  of  proceeding  in  its  courts,  in  relation  to  past  contracts  as 
well  as  f  ature.  *  *  *  It  may,  if  it  thinks  proper,  direct  that  the  neces- 
sary implements  of  agriculture,  or  the  tools  of  the  mechanic  or  articles  of 
necessity  in  household  furniture,  shall,  like  wearing  apparel,  not  be  liable  to 
execution  on  judgments.  Regulations  of  this  description  have  always  been 
considered  in  every  civilized  community  as  properly  belonging  to  the  remedy, 
to  be  exercised  or  not  by  every  sovereignty,  according  to  its  views  of  policy 
and  humanity."  The  same  view  was  taken  by  Putnam,  J.,  a  few  years  be- 
fore, in  the  case  of  BigeUno  v.  PriUhard,  21  Pick.  169-174.  He  says:  *<  It 
would  not  be  contended,  as  we  suppose,  that  the  legislature  may  not  law- 
fully  exempt  part  of  the  property  of  a  debtor  from  attachment  or  levy  on 
execution,  for  example,  articles  of  furniture,  beds,  bedding,  eta,  necessary 
for  the  debtor  and  his  family.    To  that  extent  the  remedy  to  enforce  pay 
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ment  Is  diminished  rightfnily."  Although  the  views  aboTe  expressed  are 
bat  dkiOf  they  were  approved  in  many  esses  where  the  oonstitationality  of 
exemptions  of  personal  property  was  considered,  and  although  the  correct- 
ness of  the  dkta  has  been  questioned,  we  know  of  no  direct  adjudication  to 
the  contrary:  Soekwdl  y.  ffubbellf  2  Doug.  197;  Bron$on  v.  Newberry ,  Id. 
88;  Grime$  y.  Bryne,  2  Minn.  89;  Pkmieri  Bank  y.  Sluurp,  6  How.  (U.  S.) 
801-^330;  Stephtnacn  v.  Os&ome,  41  Miss.  119;  Evan$  v.  MctUg^nery,  4  Watts 
it  S.  218;  Maru  v.  Oooid,  I  Kern.  281»  overruling  Dank$  v.  Quaekmfnuh,  1 
N.  Y.  129. 

Bbtroaohyx  Conskbugtion  of  HoMsanaD  Exemption  Laws.— The  doc- 
trine that  statutes  exempting  homesteads  from  execution  were  retroactiYS 
and  operated  upon  antecedent  debts,  did  not  meet  with  so  favorable  a  recep- 
tion as  the  same  doctrine  when  applied  to  personal  property.  Larger  amounts 
were  involved,  and  it  became  more  difficult  to  convince  men  that  an  obliga- 
tion which  could  not  be  enforced  because  of  the  operation  of  some  law  was 
not  impaired  by  such  law.  Following  the  dicta  of  Chief  Justice  Taney,  in 
Branson  v.  KinaU,  1  How.  (U.  S.)  816,  of  Woodbury,  J.,  in  PlasUen^  Bank  v. 
Sharp,  6  Id.  318,  and  Putnam,  J.,  in  Bigdaw  v.  Pritchard,  21  Rck.  169-174,  the 
courts  at  first  held  that  homestead  laws,  purporting  to  be  applicable  to  ante- 
oedent  debts,  were  constitutional:  Hardeman  v.  Downer,  39  Ga*  425;  Cnne 
v.  Douglas,  8  Kan.  123;  Mede  v.  Hand,  6  Am.  L.  Beg.  (K.  S.)  82.  But  later 
dedsions  have  held  differently,  and  the  doctrine  now  prevails  that  laws  cre- 
ating exemptions  where  none  existed,  or  increasing  the  amount  already  ex- 
empted, whether  found  in  state  constitutions  or  statutes,  are  unoonstitutional 
in  so  far  as  th^  ftpply  to  contracts  entered  into  prior  to  the  passsge  of  the 
statute  or  adoption  of  the  constitution,  because  in  contravention  of  the  con- 
stitution of  the  United  States  by  impairing  the  obligation  of  contracts.  In 
The  Homestead  Oases,  22  Giatt.226,  S.  0.,  12  Am.  Rep.  607,  the  question 
was  ably  diaoussed,  and  Christian,  J.,  showed,  that  if  all  the  property  of  Vir- 
ginia were  divided  up  among  the  heads  of  families  of  that  state,  and  no  one 
sllowed  more  than  he  could  homestead  under  the  law,  there  would  not  be 
enough  property  to  provide  each  one  with  as  much  as  the  law  exempted  from 
execution.  A  retroactive  effect  given  to  such  a  law,  under  such  drcum- 
stsnoes,  would  amount  to  absolute  repudiation.  Recent  adjudications  cer- 
tainly deny  the  validity  of  homestead  exemption  laws  as  to  antecedent 
obligations:  The  Homestead  Cases,  supra;  OratU  v.  Chuby,  61  Ga.  400;  Less- 
ley  V.  Phipps,  49  Miss.  790;  Martin  v.  Hughes,  07  N.  C  293;  Jones  v.  Bran- 
don, 48  Ga.  698;  Kibb^  v.  Jones,  7  Bush,  248;  Guam  v.  Barry,  16  WsU.  610. 
But  if  the  homestead  law  does  not  increase  the  amount  of  property  exempted 
from  execution,  then  it  is  held  valid,  at  lesst  in  North  Carolina:  Oarrett  v. 
Chsshire,  66  N.  C.  896;  HiU  v.  Xessler,  68  Id.  437.  This  seems,  however,  to 
be  based  upon  an  erroneous  interpretation  of  Otm»  v.  Barry,  supra,  which 
Is  acknowledged  a  binding  authority.  See,  also,  WUson  v.  Sparks,  72  Id. 
208;  Allen  v.  Shidds,  Id.  604;  Edwards  v.  Kearsey,  74  Id.  241. 

ExiMFTioH  Laws  abx  Ltbkrallt  Cohstbuxd.— The  rule  that  statutes  in 
derogation  of  the  common  law  shall  be  strictly  construed,  has  no  applicatioa 
to  homestead  exemption  laws.  The  right  to  sell  the  real  property  of  the 
debtor  for  payment  of  his  debts  was  not  a  common  law  right,  but  ii  purely 
statutory,  and  hence  the  rule  can  have  no  application,  and  such  statutes  will 
be  liberally  construed:  Pererly  v.  Sayles,  10  N.  H.  638;  Deere  v.  Chapman, 
26  HL  610;  Comtaughton  v.  Sands,  82  Wis.  887;  Campbell  v.  Adair,  46  Miss. 
178;  Kunta  v.  Knmsy,  33  Wis.  610;  Bobinson  v.  WUey,  16  K.  Y.  494;  Howe  v. 
Adams,  28  Vt  641;  Mossy.  Warner,  lOCsL  296;  i^c/v.  /oAiuon,  40 Ga. 666; 
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Beavan  ▼.  Hayden,  13  Iowa,  122;  Buxton  v.  Dearborn^  46  N.  H.  44;  Trut  t. 
Mwrm,  28  Vi.  674;  MUU  v.  Orata,  36  Id.  271;  Montague  v.  /^icAorciMm,  24 
Conn.  33&  TIub  reMon  for  the  non-application  of  the  rule  does  not  apply  to 
•tatotes  exempting  perBonal  property.  It  was  at  common  law  aubjeot  to  eze- 
cation,  and  nndoabtedly  its  exemption  ia  in  derogation  of  it.  '*  Bat  it  may 
be  doubted  whether  that  role  ever  had  any  proper  place  in  American  jariapm- 
dence,  •  •  •  and  in  fact  the  role  in  this  country  eeems  gradually  falling 
into  diaoae^  and  it  may  be  aaf ely  affirmed  that  where  a  atatute  ia  not  inhib- 
ited by  the  written  oonatitationy  nor  a  palpable  invaaion  of  a  oommon  rights 
the  courta  will  so  oonatrue  it  aa  to  give  full  effect  to  the  intention  of  the  legiala- 
ture:"  Thompaon  on  Homeateada  and  Bxemptionay  aec.  4,  note.  Beaidea  tho 
exemptiona  are  made  for  the  benefit  of  the  family  aa  well  aa  the  debtor. 
They  are  hnmaae  in  thdr  nature  and  are  generally  liberally  oonatmed:  Obr* 
paUer  r.  fferrmgUm^  25  Wend.  370;  iWuOim  ▼.  (^dfte^  18  Tex.  413;  WemeU 
▼.  Tunnah,  25  Ark.  101;  Hawthorn  v.  Smith,  8  Kev.  182;  Haa  r.  Peimy,  11 
Wend.  44;  Cfriffln  y.  Souther^nd,  14  Barb.  456;  OUman  v.  WUUanu,  7  Wia. 
829;  AhordT.  Lent, 23  Mich.  369;  Stater. Somer,  44  Mo.  101;  Wade  y.  Joms, 
20  Id.  75;  Stewart  y.  Brown,  37  N.  Y.  850;  Beeher  y.  Becker,  47  Barb.  497| 
Ford  Y.  JoknB,  84  Id.  864;  Megehe  y.  Draper,  21  Ma  510;  Eaetman  y.  CaeweU^ 
8  How.  Pr.  75;  Good  y.  Fogg,  61  HL  450;  IWsmoii  y.  Carpenter,  10  Vt.  434; 
WUeox  Y.  Btaiwleif,  81  K.  Y.  648. 

Thua,  under  the  broad  and  liberal  oooatmotion  of  tfaeae  lawa,  tenns  anp- 
poaed  to  be  very  definite  in  their  meaning,  have  become  exceedingly  elaatia 
In  the  aheltering  i^gia  of  atatutory  oooiBtmction  it  haa  been  found  that  m 
atatute  exempting  a  **  team,"  will  alao  exempt  a  two-horae  wagon,  probably 
becauae  the  team  draws  the  wagon  after  it,  or,  in  the  language  of  tiie  lawa  ai 
conveyaaoea,  the  wagon  la  attached  to  and  runa  with  the  team:  Dotna  y. 
Proseer,  32  Barb.  290.    Under  the  magical  ahadow  of  a  atatute  oonatrued  in 
the  oauae  of  humanity,  a  heifer  not  two  yeara  old  and  wholly  unknown 
to  her  maaouline  affinity,  the  buU,  haa  been  tananaformed  into  a  cow:  Freemam 
V.  Carpenter,  10  Vt.  433;  S.  C,  33  Am.  Dec.  210;  Carruth  v.  Orame,  11 
Gray,  211.    Two  calvea  nine  montha  old,  having  but  lately  undergone  the 
proceaa  of  weaning,  have  suddenly  been  promoted  to  the  dignity,  have  been 
clothed  with  the  toga  virilie,  aa  it  were^  of  ''a  yoke  of  oxen  or  ateera."    The 
bucolic  judge  learnedly  remarka:  **  They  are  calf-steeia  or  steer-calves.  *  *  * 
These  steers  were  not  heifera,  they  were  not  bulls,  and  therefore  must  be 
steers"  (Peck,  J.):  MumdeU  v.  Hammond,  40  Vt.  641;  and  they  were  held 
exempt.    Under  the  term  *'a  yoke  of  oxen,"  a  wUd  and  untamed  steer, 
twen^  months  old,  whose  neck  ne'er  knew  the  yoke,  nor  back  the  laah, 
haa  taken  ahdter  and  been  protected  from  execution:  Mallory  y.  Berry,  16 
Kan.  293.    And  aa  if  the  atatute  were  an  Aladdin'a  lamp  to  effect  a  trans- 
formation, or  judgea  jugglera  to  mix  up  worda  and  meaninga,  a  cart  was  held 
to  include  a  four-wheeled  wagon:  Fawere  v.  Olaa,  22  Ala.  624.    A  yoke  of 
oxen  included  a  aingle  ox:  Wo^fenbturger  v.  Stam^fer,  3  Sneed,  658.    A  mule 
is  a  horse  in  Texaa:  AUwon  v.  BrooMire,  38  Tex.  199.    But  Tenneaaee  goea 
Texaa  one  better.    There  a  jackaaa  ia  cosmopolitan  in  hia  nature,  and  may 
be  either  "horae,  mule,  or  a  yoke  of  oxen."    An  explanation  might  be 
found  for  a  jackaaa  being  a  horse  in  the  mathematical  axiom,  that  thingB 
which  are  equal  to  the  same  thing  are  equal  to  each  other,  and  each  is  a  half- 
brother  to  the  mule;  and  so  one  might  be  found  for  a  jackass  being  a  mule 
under  the  statute  which  considers  half  Uood  the  same  aa  whole  bkwd;  bnt 
why  a  jackaaa  is  an  ox,  or  a  yoke  of  oxen,  must  forever  remain  shrouded  ia 
deep  and  inscrutable  mystery:  Biehardeon  v.  Dumeatu  2  Heisk.  220. 


254  Rockwell  v.  Hubbbll's  Adh^  [Mich. 

Who  uay  Olaim  thb  Bhisrt  or  Ezncnioir  SvATimB.— ''Hoomholder," 


«« 


lMNii0k«0per,"  '*  haSty,'*  *'  head  of  a  iMofly,**  and  like  temu,  are  of  froquent 
«aa  in  ozemptlOQ  ftatoteib  ^nd  ha,r%  been  freqnentlj  oonetnied.  Theie  terme 
aze  nearly  ■ynooymons,  Mid  were  evidently  meant  to  indnde  aboat  the  same 
elan.  "HaTing  a  wife  ia  having  a  family:"  21  HL  40-45.  An  onmarried 
man  having  a  ehild  dependent  upon  him  for  aapport  waa  held  the  head  of  a 
family,  thoogh  they  did  not  live  in  the  aame  hoaae:  Bailee  ▼.  Waters,  17  Ala. 
489;  ^^  thia  aeema  to  be  oontnury  to  the  general  doctrine  aa  to  reaidenoe.  A 
widow  rending  at  her  father'a  hooae  with  her  ehUdren,  all  eating  at  the  aame 
table,  waaatiUheld thehead of  afamay:.&MAinaMV.  OrtM^ord, 8 Hnmph.  213. 
In  Nevada^  a  widow  with  no  ohildren  dependent  upon  her  for  aapport  ia  em- 
braced  witlun  the  *'family  of  the  deoeaaed,"  and  aaoceeda  to  the  right  of  the 
homeateadt  Seiate  qf  WaUe^,  11  Nev,  26a  Bat  in  Geoxgia  each  a  peraon  it 
not  a  head  of  a  fiunOy  within  the  "**^"fag  of  the  cooatitation:  Kidd  v.  Xi<a- 
fer,  46  Ga.  231.  A  father  aapporting  hia  widowed  danghter  and  her  children 
18  the  head  of  a  family:  Blaebedl  y.  Brougkkm,  66  Id.  890.  So  too  if  the 
daughter  be  grown  np,  thoo^  nnmairied:  Oox  v.  Sk^ard,  14  How.  Pr.  521  s 
or  if  he  aapporta  hia  mother,  brotheza,  or  datera,  eapedally  if  he  ia  legaUy 
bonnd  to  do  ao:  Matek  r.  Laaiaki^,  41  Id.  158;  OatmMXMgkMm  y.  Sa^de,  32  Wia. 
887;  or  if  he  aapporta  hia  minor  aiateia  only:  Qrtan^nod  v.  Maddoa^  27  Ai^ 
658;  MeMurraif  v.  Skuek,  6  Boah,  111;  or  if  he  aapporta  a  widowed  aiater 
and  her  ohildren,  ahe  kee^ng  hoaae  for  him:  ITade  v.  /onei,  20  Ma  75.  An 
onmarried  woman  with  an  illegitimate  child  ia  the  head  of  a  family  nnder 
the  lawa  of  Oalifomia,  and  ia  witliin  the  benefit  of  the  homeatead  act:  JBBie 
V.  Wiiie,  47  OaL  7& 

The  teat  of  what  ia  a  family,  or  who  ia  the  head  of  a  funfly,  honaeholdar, 
honaekeeper,  or  the  like,  ia  not  easily  made.  The  legal  dnty  to  aapport  woald 
aeem  to  be  a  rational  and  aimple  one,  bnt  it  would  aometimea  be  hard  in  ita 
reaulta.  The  rale  would  aeem  to  be  too  narrow  for  the  liberal  aplrit  which 
oharaoteriaea  the  cooatruction  of  exemption  lawa  generally,  and  it  haa  been 
followed  in  but  few  caaea:  Wkalen  v.  Oadman,  11  Iowa,  226;  Mareh  y.  Xo- 
aen&y,  41  Ga.  158;  Sanderlin  ▼.  SanderUn,  I  Swan,  441.  And  a  mere  inapeo- 
tion  of  the  caaea  dted  and  illuatrationa  made  above  wiU  ahow  that  a  Ugai 
dnty  to  aupport  othera  ia  notneoeaaary,  but  that  amoralduty  todoaoiaauffi- 
cient  to  entitle  one  to  the  benefit  of  a  law  ezemptingjrom  execution  certain 
property  of  heada  of  familiee.  A  moral  obligation  to  aupport  another  on  the 
part  of  one  impliea  a  oorreaponding  atate  of  dependence  on  the  part  of  the 
other.  If  thia  relation  exiata,  the  etaiue  of  a  head  of  a  family  ia  eetabUahed; 
at  leaat  thia  ia  a  teat  upon  which  all  the  caaea  unite,  and  would  aeem  to  be  the 
rule.  The  aame  liberal  apirit  ia  mpgeaaot  in  the  conatruction  of  the  word 
''citiaen''  in  exemption  atatutea.  In  Ariumaaa,  where  the  atatute  extended 
the  exemption  to  "free  white  dtiaena,"  the  word  dtiaen,  aa  there  need,  waa 
held  to  be  equivalent  to  the  word  '^reaident"  or  "inhabitant:"  MeKeiuk  v. 
Mwrpky,  24  Ark.  155.  And  the  aame  rule  of  ccnatmction  waa  followed  in 
Texaa,  in  CM  v.  Ootoaon,  14  Tax.  504. 

'•Team,**  '•Hobsb,"  avd  *<  Waoon."— Althouj^  the  tarm  "team"  ia  de- 
fined by  lexicographers  to  be  "  two  or  more  beaata  hameaaed  together  to  the 
aame  vehicle  for  drawing;"  the  definition,  aa  deduced  from  the  dedaiona, 
would  aeem  to  be  two  or  leee  beaata,  etc.  At  leaat  we  know  <tf  no  inatanca 
where  more  than  two  beaata  have  been  exempted  aa  being  a  team,  and  there 
are  nnmerona  inatanoea  where  a  aingle  animal  uaed  for  the  eame  purpoae  fct 
whidi  two  might  have  been  uaed,  haa  been  held  exempt  from  execution. 
Thua  a  aingle  Jiorae  haa  been  held  exempt  under  the  term  team  in  an  exemp 
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lioD  statntes  nmtnr.  Mattog,  88  N.  Y.  Superior  Ckmrt»  882;  WUeoxr.  Ht 
l^» 81  N.  Y. 648;  Lodtwoodr.  rowi^low, 27  Barb.  605;  ffoffiv.  VamAUtyne^ 
16  Id.  668;  ffarikomm  t.  MKn^  1  Da«r,  606;  ArfdUnwii  t.  OkumberUn,  II 
N.  Y.  L^  Olw.  248.  A  lingla  col  or  boU,  wbon  wed  for  the  pnrpoeee  f oi 
which  a  yoke  of  ozmi  is  need,  will  be  exempt  under  a  itatute  which  exempte 
a  "yoke  of  azen**  of  the  debtors  BoMuy  r.  Nmobegim,  48  Me.  410;  Wofftn- 
hargerr,8kmd^fer. 8  Sneed,  660;  MaUorpr,  Berrp,  16 Kan.  293. 

The  iotent  of  the  l^gialatiixe  was  to  protect  the  poor  debtor  in  the  uae  of 
hii  means  of  making  a  livhig^  and  the  intent  that  woald  exempt  a  whole 
team  would  outainly  exempt  half  a  tesm.  The  exemptions  above  notioed 
were  then  certainly  within  the  spirit  of  the  statute.  It  is  evidently  by  look- 
ing at  the  object  rather  than  the  mete  wording  of  the  law  that  Judges  have 
extended  the  manning  of  the  word  team  till  it  includes  the  vehlde  drawn  by 
it  A  wagon:  Dolus  y.  Promer,  32  Barb.  200;  Ewtehimaon  v.  Okambertkit 
ntpra;  a  buggy*wagon:  VtmBwrm  v.  Xoper,  29  Barb.  388;  and  a  cart:  fToii- 
houae  T.  Bikenf  1  Duer»  606;  Corp  v.  Oriiwold,  27  Iowa,  879,  have  thus  been 
held  exempt  See  also  Batinum  v.  OeuwU,  8  How.  Pr.  76;  Brown  y.  Dmria^ 
9  Hun,  43.  The  term  ''hocee*'  has  been  held  to  include  a  saddle,  bridle^ 
stake  rope,  and  martlngsle^  although  the  latter  articles  were  not  mentioned 
in  the  statute.  The  principle  upon  tHiioh  the  decisicn  was  rendered  is  that 
by  fair  intendment  and  a  reasonable  construction  of  the  statute  the  grant  of 
anything  must  indnde^  not  only  the  object  itself,  but  also  everything  essen- 
tial to  its  beneficial  enjoyment:  Co&frY.CoIflnMm,  14  Tex.  699.  Seealso/>ear- 
hom  V.  PhUUpB,  21  Id.  461.  "The  usefnhiess  and  service  of  a  mule  are 
Identical  with  that  of  a  horse,  at  least  so  far  as  the  exemption  is  concemed^ 
and  as  in  common  parlance  the  mule  ie  hardly  distinguishable  from  the  horse, 
we  are  of  the  opinion  that  the  word  horses,  as  used  in  the  statute,  includes 
mules  also:"  AlUaonr.  BroMkkty  88  Id.  202.  Keeping  in  view  the  object 
of  the  statute,  courts  have  held  that  a  horse  to  come  within  the  statute  must 
be  a  '*  worichone."  Hence,  a  stallion  used  only  for  service  of  mares,  was 
held  not  exempt  from  execution:  BtAeri  v.  AdamM^  88  OaL  883.  But  if  he  is 
kept  and  used  chiefly  for  a  workhorse,  he  will  be  exempt  and  whether  he  is 
so  used  or  not  is  a  question  for  the  Jui^:  AOmtm  y.  Ckamf  29  Ala.  240.  niat 
a  workhorse  should  be  broken  to  harness  is  not  necessary.  That  he  does  the 
work  or  drudgery  is  all  that  is  required  to  render  him  exempt:  Nolamd  v. 
Wkkkam^  9  Id.  169;^pproved  in  AUmam  v.  Oaan,  Mpro.  The  words 
"wagon  "  and  "cart"  aeem  to  be  considered  by  the  courts  as  generic  terms, 
and  mean  almost  any  vehicle,  for  whatever  pnrpoee  used,  whether  for  the 
transportation  of  property  or  persons.  Thus  under  the  former  term,  car- 
riages and  buggies  are  held  exempt  in  Texas:  NiekoU  v.  OkUbom^  39  Tex. 
363;  Rogtn  v.  Ikrgummf  32  Id.  638.  And  la  Kansas  the  court  thought  the 
word  broad  enough  to  include  buggiee,  but  acting  more  on  the  intention 
of  the  legislature  than  upon  the  verbiage  of  the  law,  held  that  the  latent 
suflioi^tly  qualified  the  law  toexdude  them:  QordUm  v.  SkkkUf  7  Kans.  820. 
Under  the  term  "cart,"  a  four-wheeled  wagon  has  been  exempted:  Fatvan 
V.  Ola$$p  22  Ala.  621.  A  "two-horse  wagon"  exempted  by  statute^  includes 
such  wagon,  though  it  be  drawn  by  oxen:  Webb  v.  BraguiUm,  4  Heiek.  286. 

HousXHOLD  FuBHiruBX  means  thoee  vessels,  utensils,  or  goods,  which  are 
designed  in  their  manufacture  for  the  use  of  the  fiunOy  as  iostruments  of  the 
household,  and  articles  which  are  designed  rather  as  ornamental  than  useful, 
wiU  not  be  deemed  to  be  included  within  the  term.  So  a  cabinet  box  for 
keeping  Jewelry  and  other  small  articles  of  value,  will  not  be  exempt:  Towm 
V.  Pratt,  83  N  H.  346;  nor  win  a  piano:  Tmmer  v.  BUUnffM,  18  Wis.  163| 
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Jhm!lap  t.  BdfferUm,  90  Vt.  2224.  Bot  m  cooking  itov^  li  a  imooMBiy  artiole 
of  hovuahold  fmnitiiroy  and  la  axemptt  Cfroker  ▼.  Spmoet^  15  Am.  Doo.  662; 
HaH  Y.  Hydtt  5  Vi.  828;  bat  not  uiImhi  it  la  mod:  Brwon  t.  Wc^  81  km. 
Deo.  154;  and  oo  is  a  hraM  time-piete:  LeaaUi  v,  Meieaif,  10  Am.  Doo.  718; 
and  a  watoh:  WUUon  ▼.  JEZKf,  1  Denio,  462;  and  lix  beds  in  a  family  of  fiTe» 
EtumU  y.  Parmm$,  15  OsL  266;  Dedbenwrnv.  Van  T^ne^  4  Sandf.  724.  And 
reasonable  provision  may  be  made  for  the  wife,  ohildreny  dependent  rdatirea 
nriding  with  the  famfly,  domestios,  and  visiton:  Weed  y.  Ikifton^  40  Conn. 
286.  The  fact  that  it  is  in  temporary  disuse  does  not  render  it  snbject  to  ez« 
eontion,  but  if  the  f  nmitore  on  hand  is  designed  to  fit  up  a  boarding-house 
or  lodging-hoose»  it  may,  in  so  far  as  it  is  in  excess  of  the  family  necessities, 
be  taken  in ezecatian:  Id.;  Brown  y.  Waii,  81  Am.  Deo.  154.  Where  *'neoes- 
saiy"  household  fiunitiire  is  exempted,  the  word  "  necessary  "  is  not  treated^v 
'as  synonymoiis  witii  *' indispensable."  The  word  ** neoessaiy "  was  intended 
to  embrace  those  thin^i  requisite  to  enable  the  debtor  to  Uyo  decentlyy  ac- 
cording to  the  OQstom  of  the  ooontiy,  and  in  a  conTonient  and  comfortabU 
manner:  Montagtie  y.  EicMairdmm,  24  Conn.  888;  IkMn  y.  fiSfoiu^  4  Cosh.  860.  r  J 

Food  ijn>  CLOVBino.— Com  kept  with  a  Yiew  of  being  oonYerted  to  family 
use,  is  exempt:  AAineom  y.  6^a<eAer,  28  Ark.  101.  Com  nngathered  is  nott 
Donakite  y.  SMe,  2  West.  L.  J.  402.  This  seems  to  be  contrary  to  prinoq^ 
If  intended  for  proYislons,  the  form  or  place  shoold  not^  on  principle^  afibot 
them.  Potatoes  in  the  groond  are  not  snbjeot  to  execation:  Oarpenter  y. 
SmningUm,  26  Wend.  870;  &  C,  87  Am.  Dec.  238.  A  statute  exempt- 
ing necessary  pork,  beef,  fish,  floor,  and  YsgetaUes  for  family  nse,  will 
eoYor  and  protect  each  articles  in  a  quantity  snffioient  to  last  the  family 
until  the  next  annual  period  for  laying  up  such  proYisions,  and  the  same 
rule  applies  to  exemption  of  food  for  cattle,  swine^  etc:  FBurreU  y.  Higk' 
<0y,  HiU  4b  D.  87.  See  also  JToS  y.  Penay,  11  Wend.  44.  '*Nnnnisary 
wearing  apparel"  does  not  indnde  ornaments,  such  as  a  "cabinet  box  and 
fafeast-pin:''  Towm  y.  /Vatt,  88  N.  H.  845.  In  thia  case  necessary  was  de- 
fined to  be  equiYalent  to  conYcnient  and  comfortable^  and  the  apparel  ex- 
empted would  be  such  articles  of  clothing  as  ndgbt  properly  be  considered 
among  the  necessaries  as  contradistinguished  from  the  luxuries  of  life.  The 
debtor  will  not  be  restricted  simply  to  the  clothing  he  has  on,  nor  to  a  singla 
suit.  He  is  entitled  to  haYO  such  an  amount  as  will  enable  him  to  meel^  * 
with  comfort^  the  Yarying  changes  of  the  weather,  to  haYc  decent  and  com- 
fortable CYery-day  apparel,  a  suit  suitable  for  wearing  abroad  or  to  meetings 
and  an  OYorooat,  at  all  timea  and  saasona  of  the  year:  PeMfiqr  y.  Soffke^  10 
N.  H.  866.  And  the  expeosiYeneoB  of  the  goods  makes  no  diilbnnce  as  to 
the  exemption,  the  only  question  being  whether  they  are  held  in  good  faitii 
as  wearing  apparel,  or  purohased  for  the  purpose  of  putting  the  price  b^^ond 
the  reach  of  creditors:  Frader  y.  BanMun,  18  N.  J.  Bq.  816.  Cloth  and 
trimmingii  left  in  the  hands  of  a  tsilor  by  a  debtor,  to  be  made  into  a  suit  of 
clothes  for  him,  are  within  that  clause  of  the  statute  exempting  frqm  execu- 
tion "the  necessary  wearing  apparel  of  the  debtors  Bkhairdmm  y.  BtumU, 
48  Am.  Dec.  460. 

CoHKBOcnov  ov  an  Wo»d  "Toom"  nr  Rmtrnoar  Buacrmt  Sea  note 
to  KUbmm  y.  lemming,  21  An.  Deo.  546^  wtea  tka  ■abjaol  is  disoDBBed. 
andtfao 
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Weed  et  al.  v.  Tbbrt. 

[a  DoVOLABt,  844.] 
OOMTBOMISS  OV   A   DOVBTFUL   ClAIM    IS  A  SOFflCUUT  CONSIBnLATION    foT 

an  agreement  to  compromise  and  divide  land,  if  both  parties  claim  the 
land  nnder  conflicting  titles. 

BnECIFIO  PXRFORMAIVCE  OF  A   pAROL  AORBBMKNT  TO  DtYIDS  LaHD  will  be 

decreed,  if  there  has  been  snfScient  part  performance  to  take  it  oat  of 
the  statute  of  frauds. 

BuvficiXNT  Pabt  Pkrfokmancb  to  Take  a  Parol  Aorbxmskt  to  Ditids 
Lakd  out  of  thk  Statute  of  Frauds. — Choosing  a  person  to  divide 
the  property,  taking  part  in  the  division,  delivering  possedsion  of  the 
property  set  o£F,  and  permitting  the  other  party  to  lease  the  land,  receive 
rents  and  profits,  and  pay  taxes  thereon,  are  sooh  acta  of  part  perform- 
aaoe  as  will  avoid  the  statate  of  frands. 

Aoreembnt  of  Husband  to  Prooukr  his  Wifr  to  Join  Hm  ur  a  J>yaa>, 
and  to  release  her  right  uf  dower,  is  not  such  an  agreement  that  equity 
will  compel  the  specific  performance  of  it. 

CoKPLAXNAirra  and  defendant  claimed  a  certain  lot  of  land  un- 
der conflicting  titles.  Defendant  proposed  to  complainants,  that 
they  appoint  a  man  to  appraise  and  divide  the  land,  and  exchange 
quitclaim  deeds  for  the  separatepieces,  theirwives  releasing  dower. 
Complainants  acquiesced,  the  division  was  made  (defendant  as- 
sisting in  it,  and  expressing  himself  satisfied  with  it),  and  com- 
plainants went  into  possession  of  the  part  allotted  to  them,  and 
improved,  rented,  and  paid  taxes  on  it.  Afterwards  defendant 
refused  to  make  the  quitclaim  deed  agreed  upon.  Complainants 
'  brought  suit  for  specific  performance,  which  the  chanoellor  de- 
Gieed,  and  defendant  appealed. 

T.  Bomeyn,  for  the  defendant,  appellant. 

0.  D.  Richardson,  for  the  complainants,  appellees. 

By  Court,  Whipple,  J.  I  do  not  deem  it  necessary  to  con- 
sider the  question,  so  fully  discussed,  in  the  able  and  ingenious 
written  argument  of  the  counsel  for  the  appellants,  as  to  wLether 
the  title  to  the  real  estate  which  is  the  subject  of  controver  y  be- 
tween the  parties,  was,  at  the  time  the  agreement  set  out  ^n  the 
bill  was  entered  into,  vested  in  the  complainants  or  defendant. 
Each  claimed  to  have  a  valid  legal  title  to  the  premises.  This 
circumstance  constituted  the  subject  of  difficulty  betv  ee  i  the 
parties.  The  complainants  claimed  title  by  virtue  of  the  sale 
under  the  execution  set  forth  in  the  pleadings;  the  defendant's 
claim  of  title  rested  on  the  deed  from  Le  Roy  and  wife  to  him. 
It  is  very  clear,  that  if  an  action  at  law  had  been  brought  by 
either  party  against  the  other,  the  rights  of  one  to  the  exclusion 
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of  the  other  wonld  necessarily  have  been  determined.  No  court 
could  have  sustained  the  title  of  either  to  a  portion  of  the  prem- 
ises; the  one  or  the  other  would  have  succeeded  to  the  whole 
estate.  The  doubt  which  manifestly  hung  over  the  title,  induced 
the  parties  to  attempt  an  amicable  adjustment  of  their  differ- 
ences. Each  desired  to  avoid  the  vexation  and  expense  of  a  pro- 
tracted lawsuit.  To  compromise  their  difficulty,  and  avoid  the 
consequences  which  would  follow  an  exclusive  assertion  of  title 
by  either  party,  an  agreement  was  entered  into,  by  which  each 
was  to  quitclaim  to  the  other  a  certain  part  of  the  premises. 
This  was  the  mode  resorted  to  by  the  parties  to  buy  their  peace, 
and  constituted  a  good  consideration  for  the  agreement.  It  was 
the  compromise  of  a  doubtful  claim.  This  of  itself  would  con- 
stitute a  sufficient  consideration  to  support  the  agreement.  The 
circumstance  that  such  a  compromise  would  save  the  parties  the 
vexation  and  expense  of  a  lawsuit,  would  also  have  been  a  good 
consideration  for  the  agreement.  I  am  not  prepared  to  say, 
that  if  the  title  of  the  defendant  to  the  land  in  controversy  was 
clear  and  unquestionable,  this  court  would  carry  into  execution 
the  agreement  entered  into  between  the  parties;  but  enough  is 
disclosed  to  show  that  a  doubt,  at  least,  existed;  and  this  is  all 
that  is  necessary  to  be  shown  to  entitle  the  complainant  to  the 
relief  he  seeks,  provided  no  other  obstacle  stands  in  the  way  of 
granting  it.  Instead  of  entering  into  a  very  critical  examination , 
with  a  view  to  ascertain  with  certainty  the  strict  legal  rights  of 
the  parties,  I  have  looked  at  the  case  simply  to  ascertain' 
whether  a  doubt  existed  in  respect  to  the  title.  Having  satisfied 
my  mind  upon  tiiis  point,  I  should  have  no  difficuliy  in  direct- 
ing a  specific  execution  of  the  agreement,  if  warranted  by  the 
principles  of  equity  law.  I  hold  it  to  be  the  duty  of  courts 
rather  to  encourage  than  discourage  parties  in  resorting  to  this 
mode  of  adjusting  conflicting  claims;  and  I  can  not  agree  that 
the  nature  or  extent  of  the  rights  of  each,  should  be  nicely  scru- 
tinized. Courts  should,  so  far  as  they  can  do  so  legally  and 
properly,  support  agreements  which  have  for  their  object  the 
amicable  settlement  of  doubtful  rights  by  parties;  the  considera- 
tion for  such  agreements,  is  not  only  valuable,  but  highly 

meritorious:  See  Attwood  v. ,  1  Buss.  853;  Barlow  v.  Ocean 

Insurance  Co. ,  4  Mete.  270. 

It  is  said  that  the  sale  under  the  execution  was  void;  the  prop- 
erty not  having  been  sold  in  distinct  parcels.  We  have  had  oc- 
casion to  decide  that  when  property  was  put  up  in  distinct  par- 
cels, and  not  sold  for  want  of  bidders,  the  whole  might  be  sold 
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together.  The  proceeding  in  the  present  case  may  bavo  been 
irregular,  and  the  defendants  in  the  execution,  or  perhaps  a  third 
person  claiming  under  them,  might  have  moved  the  circuit  court 
to  set  aside  the  levy  and  sale,  but  it  certainly  does  not  become 
the  defendant,  after  the  having  entered  into  a  solemn  agreement 
-with  a  full  knowledge  of  all  the  circumstances,  to  set  up  this 
irregularity  to  defeat  equitable  rights  acquired  under  that  agree- 
ment. The  same  remark  will  apply  to  all  the  objections  urged 
against  the  regularity  of  the  sale.  It  is  apparent  from  the  whole 
case  made  by  the  pleadings  and  proofs,  that  the  defendant  was 
fully  advised  of  the  existence  of  the  impediments  which  he  now 
urges  as  a  ground  of  defense,  for  a  long  period  previous  to  the 
making  of  the  agreement  set  out  in  the  biU.  He  can  not  com- 
plain that  he  was  ignorant  of  any  important  fact  in  connection 
with  the  levy  and  sale.  The  means  of  knowledge  were  at  hand; 
and  if  he  did  not  avail  himself  of  those  means  with  a  view  to 
ascertain  his  legal  rights,  it  was  his  only  folly,  and  courts  of 
equity  do  not  sit  to  extend  relief  to  parties  who  do  not  exercise 
common  prudence  and  diligence  in  protecting  their  own  inter- 
ests and  rights.  It  would  seem  to  me  highly  inequitable  and 
unjust  to  permit  the  defendant,  after  having  entered  into  an 
agreement  with  his  eyes  open,  and  after  that  agreement  had 
been  ratified  by  him  subsequently,  and  repeated  promises  made 
to  fulfill  it,  to  come  into  a  court  of  equity  and  allege  his  own 
laches  and  folly  as  a  reason  why  he  should  not  be  held  to  a 
strict  performance  of  all  its  stipulations.  After  a  careful  re- 
view and  examination  of  the  proofs  taken  in  the  case,  I  am  sat- 
isfied, that  an  agreement  was  entered  into  between  the  parties, 
substantially  as  set  out  in  the  biU,  and  that  it  is  the  duty  of  this 
court  to  enforce  its  specific  execution,  unless  some  stem  and  in- 
flexible rule  of  law  stands  in  the  way. 

The  principal  ground  assumed  by  counsel  in  favor  of  revers- 
ing the  decree  of  the  chancellor,  is,  that  the  agreement  is  void 
by  the  statute  of  frauds.  The  agreement  was  by  parol,  and  un- 
less there  have  been  such  acts  of  part  performance,  as  take  the 
case  out  of  the  operation  of  the  statute,  the  decree  below  can 
not  be  sustained.  The  tenth  section  of  the  chapter  of  the  re- 
vised statutes  of  1838,  which  treats  of  fraudulent  conveyances 
and  contracts  relating  to  lands,  is  as  follows:  *'  Nothing  in  this 
chapter  contained,  shall  be  construed  to  abridge  the  powers  of 
courts  of  equity  to  compel  the  specific  performance  of  agree- 
ments, in  cases  of  part  performance  of  such  agreements."  Was 
there,  then,  a  part  performance  of  the  agreement  set  out  in  the 
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bill,  and  supported  by  the  proofs?  An  answer  under  oath  was 
waived,  and  by  recurring  to  the  positive  testimony  of  Enight, 
Hunt,  and  McConnell,  I  think  it  is  shown  very  conclusively,  that 
possession  was  taken  by  the  complainants  under  the  agreenient, . 
with  the  knowledge  and  assent  of  Teny .  At  the  time  the  prop- 
erty was  divided,  Teny  was  in  possession,  and  it  would  argue  a 
singular  disregard  of  his  own  interests  to  permit  Knight  to  lease 
the  premises  and  receive  the  rents  and  profits,  without  interpos- 
ing an  objection.  His  whole  conduct  can  only  be  reconciled 
upon  the  supposition  that  he  was  satisfied  with  the  agreement 
he  had  made,  and  that  possession  was  given  up  pursuant  to  its 
terms.  Again;  the  taxes  upon  the  property  were  paid  by  the 
complainants,  and  a  few  dollars  expended  in  repairs.  I  think 
it  is  fully  established,  that  in  order  to  cany  out  the  agreement 
the  defendant;  first,  made  choice  of  an  individual  to  divide  the 
property;  second,  actually  attended  and  took  part  in  the  divis- 
ion; third,  delivered  up  possession  of  that  portion  which  was  set 
off  to  the  complainants;  and  fourthly,  permitted  the  complain- 
ants to  make  repairs,  lease  the  property,  receive  the  rents  and 
profits,  and  pay  the  taxes.  Shall  it  be  permitted  to  him  now  to 
insist  that  the  agreement  should  not  be  canied  into  specific  ex- 
ecution? What  acts  in  part  performance  of  a  i>arol  agreement 
for  the  sale  of  lands,  will  take  it  out  of  the  operation  of  the 
statute  of  frauds,  has  been  a  fruitful  source  of  discussion,  both 
in  England  and  in  this  countiy.  The  adjudged  cases  on  the 
subject  are  veiy  numerous,  and  it  has  been  asserted  by  eminent 
persons  who  have  practiced  much  in  courts  of  equity,  that  the 
decisions  of  some  of  the  courts  have  tended  to  defeat  the  object 
and  purpose  for  which  the  statute  was  passed;  that  a  new  door 
had  been  opened  to  fraud  and  perjury. 

It  is  not  my  purpose  to  review  these  decisions,  or  to  vindicate 
their  policy  or  impolicy.  It  may  be  that  a  rigid  adherence  to 
the  provisions  of  the  statute  would  have  led  to  fewer  evils  than 
have  been  entailed  upon  us,  by  so  great  a  departure  from  its 
terms.  The  rule,  as  established  by  the  great  majority  of  cases, 
is,  that  the  delivery  of  possession,  pursuant  to  an  agreement, 
is  such  an  act  of  part  performance  as  will  avoid  the  statute: 
WlUa  V.  Stradling,  3  Ves.  378;  Boardman  v.  Mostyn,  6  Id.  467; 
Gregory  v.  Mlghell,  18  Id.  328;  1  Sug.  V.  and  P.  116;  per 
Marcy,  J.,  in  Harris  v.  Knickerbocker,  6  Wend.  638.  The  gen- 
eral rule,  says  Fonblanque,  is,  that  the  acts  must  be  such  as 
could  be  done  with  no  other  view  or  design  than  to  perform  the 
agreement,  and  not  such  as  are  merely  introductory  and  ancil- 
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laiy  to  it.  The  giving  of  posaeaaiaK  is,  therefore,  to  be  consid- 
ered as  an  act  of  part  peiformama  In  this  case,  possession 
iras  not  only  given,  bat  other  acta  aire  shcnm  to  have  been  doiie 
bj  the  defendants  in  pnrsoance  of  the  agieement;  such  as  the 
selection  of  an  individnal  to  make  division  of  the  property,  and 
being  pwsant  nnd  i^jneing  to  the  division  when  it  was  actually 
made.  Theseactsof  part  performance,  taken  in  connection  with 
the  other  circumstances,  such  as  expending  money  upon  the 
premises;  the  {ityment  of  taxes;  the  subsequent  express  promise 
to  make  and  execute  a  deed  of  that  portion  of  the  premises 
aUotted  to  the  complainants,  bring  the  present  case  clearly  with- 
in the  principles  of  the  English  ajid  American  decisions  on  this 
subject.  Under  this  state  of  facts,  it  would  operate  as  a  fraud 
upon  the  complainants,  if  the  relief  prayed  for  can  be  success- 
fully resisted.  We  do  not  wish  to  be  understood  as  afflrming 
that  part  performance  of  a  {nktoI  agreement  for  the  sale  of  land, 
will,  in  all  cases,  entitle  a  party  to  appeal  to  a  court  of  equiiy . 
to  enforce  its  specific  execution.  It  must  not  only  appear  l^ 
unequivocal  proof  that  an  agreement  was  made,  such  as  is  stated 
in  the  bill,  but  the  acts  of  part  performance  must  refer  to,  and 
result  from  the  agreement  so  stated.  If  from  the  whole  case 
a  doubt  should  exist  in  respect  to  either  of  these  facts,  a  court 
of  equiiy  will  refuse  to  interfere;  or,  if  it  should  appear  that  it 
would  be  inequitable  or  unjust  to  enforce  an  agreement,  a  court 
of  equiiy  will  withhold  its  aid,  and  leave  the  party  to  his  redress 
at  law.  In  other  words,  courts  of  equity  will  exercise  a  sound 
discretion  in  granting  or  refusing  a  decree  for  a  specific  per- 
formance; they  will  apply,  with  great  caution,  the  principles 
which  have  been  long  established,  to  the  circumstances  of  each 
particular  case  that  may  come  before  them;  and,  while  on  the 
one  hand,  they  will  sustain  the  true  spirit  and  object  of  the 
statute,  they  will  also  see  that  it  is  not  made  the  instrument  of 
fraud  and  perjury. 

But  it  is  urged  that  the  complainants  were  not  bound  by  the 
agreement  of  Knight;  he  having  no  written  authority  to  contract 
for  them.  The  proofs  show  that  the  proposition  made  by  Terry 
was  not  assented  to  by  Knight,  but  communicated  by  him  for 
the  acceptance  or  rejection  of  the  complainants;  that  afterwards, 
the  complainants  accepted  the  proposition,  and  Knight  was 
simply  authorized  to  carry  it  into  execution.  All  that  Knight 
did  was  to  communicate  the  proposition;  he  did  not  undertake 
to  make  the  agreement  with  the  defendant  in  behalf  of  the  com- 
plainants.   The  deed  from  the  complainants  was  executed,  by 
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them,  and  not  by  Knight.  All  the  latter  did,  was  to  agree  \ntfa 
the  defendant  upon  some  person  to  appraise  and  set  ofF  to  each, 
his  proportion,  according  to  the  terms  of  the  agreement  entered 
into  between  the  parties.  But  even  if  Knight  had  no  authority 
to  do  this  much,  his  acts  were  ratified  by  the  complainants,  who 
executed  a  deed  founded  on  the  division  made  by  McConnell. 
I  discoyer  nothing  in  the  proofs  to  warrant  the  belief  that  any 
fraud  was  practioed  upon  Teny  by  Knight,  or  that  any  was  de- 
signed. There  is  nothing  in  the  testimony  to  indicate  that 
Teny  did  not  possess  all  the  information  necessaiy  to  put  a 
prudent  man  on  his  guard.  If  he  did  not  possess  all  the  knowl- 
edge and  sagacity  necessary  to  an  understanding  of  his  rights, 
it  was  his  duty  to  resort  to  those  who  could  enlighten  him.  AU 
the  facts  from  which  a  knowledge  of  those  rights  might  have 
been  obtained  were  accessible  to  him,  and  if  he  did  not  choose 
to  ftTail  himself  of  the  means  of  information  within  his  power, 
Bud  take  counsel  of  those  in  whom  he  confided,  it  is  his  own 
folly,  but  not  the  fault  of  the  complainants.  But  it  does 
appear  affirmatiyely,  that  all  the  facts  and  ciroumstances  in  any 
way  material  were  within  his  own  knowledge,  and  that  he  did 
consult  others  in  respect  to  the  propriety  of  entering  into  the 
agreement. 

It  is  next  objected  to  the  decree.,  that  it  directs  the  defendant 
to  procure  his  wife  to  join  in  a  deed  with  him,  or  to  release  her 
right  of  dower.  It  is  charged  in  the  bill  that  the  defendant 
agreed  that  both  he  and  his  wife  would  execute  a  quitclaim  deed 
of  the  portion  of  land  set  off  to  the  complainants.  The  only 
proof  in  support  of  this  allegation  is,  that  Knight  called  at  the 
house  of  the  defendant,  with  an  officer,  with  a  view  to  procure 
the  execution,  by  Terry  and  his  wife,  of  a  deed  which  had  been 
prepared;  that  not  finding  Terry  in,  they  returned  to  the  village 
of  Pontiac,  and,  meeting  with  Terry,  informed  him  that  they 
had  been  to  his  house  and  the  object  of  the  visit.  After  some 
conversation,  Teny  requested  that  the  deed  be  left  with  the 
officer,  who  might  call  at  any  time,  and  that  he  and  his  wife 
would  execute  it.  This  may  be  considered  as  sufficient  proof  of 
the  allegation  in  the  bill. 

The  authority  of  the  court  to  direct  the  husband  to  procure  a 
release  of  the  dower  of  his  wife  may  be  well  doubted.  It  is  a 
question  of  much  interest,  and  in  respect  to  which  there  exista 
a  diversity  of  opinion.  Mr.  Justice  Story  has  discussed  the 
subject  vrith  great  ability;  and,  after  a  careful  review  of  the  lead- 
ing cases,  came  to  the  conclusion  that  the  authority  did  not  ex^ 
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uit:  2  Stoxy'B  Eq.,  Beo.  731  et  Beq.  Cases  are  to  be  found,  where 
a  specific  performance  of  a  covenant  entered  into  by  the  hus- 
band, that  his  wife  shall  levy  a  fine,  or  execute  any  other  lawful 
conveyance,  to  bar  her  right  in  his  estate,  or  in  her  own  estate, 
have  been  decreed.  In  the  case  of  Hall  v.  Hardy,  8  P.  Wms. 
189,  Sir  Joseph  Jekyl  said:  "  There  have  been  a  hundred  prece- 
dents, where,  if  the  husband,  for  a  valuable  consideration,  cov- 
enants that  the  wife  shall  join  in  a  fine,  the  court  have  decree^ 
the  husband  to  do  it;  for  that  he  has  undertaken  it,  and  must 
lie  lyy  it,  if  he  does  not  perform  it."  In  a  note  to  this  case  it  ia 
said,  "  that  the  husband,  when  he  covenants  that  his  wife  shall 
levy  a  fine,  has  first  gained  her  consent  for  that  purpose;"  and 
this  presumption  seems  the  foundation  on  which  rests  the  au- 
thority of  the  court  to  direct  such  a  decree:  2  Story's  Eq.,  sec. 
782.  **  But  this  reason"  (says  Mr.  Justice  Story)  *'  is  a  very 
insufficient  one  for  so  strong  a  doctrine;  for  it  may  be  a  pre- 
sumption entirely  against  the  fact;  and,  if  correct  at  the  time, 
the  wife  may  subsequently  withdraw  her  consent,  and  refuse, 
upon  very  proper  grounds,  to  comply  with  the  covenant.  Let 
us  suppose  a  case,  zn  which  either  there  has  been  no  consent,  or 
it  has  been  withdrawn;  it  may  then  be  asked,  and,  indeed,  it 
has  been  asked,  with  the  earnestness  of  just  doubt,  whether  if  it 
is  impo9sible  for  the  husband  to  procure  the  concurrence  of  his 
wife  in  such  a  proceeding,  a  court  of  equity,  acting  according  to 
eonsdenoo,  will  decree  the  husband  to  perform  what  it  is  mor* 
ally  impossible  for  him  to  i>erform."  Lord  Cowper  refused  to 
adopt  the  doctrine,'  saying:  "  It  is  a  tender  point  to  compel  the 
husband,  by  a  decree,  to  compel  his  wife  to  levy  a  fine,  though 
there  have  been  some  precedents  in  the  court  for  it.  And  it  is  a 
great  breach  in  the  wisdom  of  the  law,  which  secures  the  wife's 
lands  from  being  aliened  "by  the  husband  without  her  free  and 
voluntary  consent,  to  lay  a  necessity  upon  the  wife  to  part  with 
her  lands,  or  otherwise  to  be  the  cause  of  her  husband  lying  in 
prison,  all  her  days:"  OiUram  v.  Bound,  4  Yin.  Abr.  208.  Lord 
Eldon  condemned  the  doctrine  in  strong  and  pointed  language, 
saying:  "  The  policy  of  the  law  is,  that  the  wife  is  not  to  part 
with  her  property,  but  hj  her  own  spontaneous  and  free  will. 
If  this  was  perfectly  res  irUegra,  I  should  hesitate  long,  before  I 
should  say,  the  husband  is  to  be  understood  to  have  gained  her 
consent,  and  the  presumption  is  to  be  made,  that  he  obtained  it 
before  the  bargain,  to  avoid  all  the  fraud,  that  may  be  afterwards 
practiced  to  procure  it.  I  should  have  hesitated  long  in  following 
up  that  presumption,  rather  than  the  principle  of  the  policy  of  the 
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law;  for,  if  a  man  choose  to  contract  for  the  estate  of  a  married 
woman,  or  an  estate  subject  to  dower,  he  knows  the  property  is 
hers  altogether,  or  to  a  given  extent.  The  purchaser  is  bound 
to  regard  the  policy  of  the  law;  and  what  right  has  he  to  com- 
plain, if  she,  who  according  to  law  can  not  part  with  h^  prop- 
erty but  by  her  own  free  will,  expressed  at  the  time  of  that  act 
of  record,  takes  advantage  of  the  lociui  peniientiop;  and  why  is  he 
not  to  take  the  chance  of  damages  against  the  husband?  If  the 
cases  have  determined  this  question  so  that  no  consideration  of 
the  absurdity  that  must  arise,  and  the  almost  ridiculous  state  in 
which  this  court  must,  in  many  instances,  be  placed,  can  prevail 
against  their  authority,  it  must  be  so:"  Emery  v.  WoBe^  8  Yes. 
615,  616.  It  certainly  would  be  highly  impolitic  to  place  the 
husband  in  a  position  where  he  would  have  to  adopt  means  to 
obtain  a  surrender  of  the  wife's  estate,  "  inconsistent  with  the 
harmony,  peace,  and  confidence  of  conjugal  life:'*  2  Stoijr's  Eq., 
sec.  788.  By  our  statute,  the  wife  has  an  estate  in  dower  in  all 
the  lands  of  which  the  husband  maybe  seised  during  coverture. 
The  manner  in  which  she  may  divest  herself  of  such  an  interest 
is  provided  for  in  clear  intelligible  language.  It  contemplates 
that  every  surrender  of  such  interest,  shall  be  the  free  and 
voluntary  act  of  the  wife,  uninfluenced  by  any  threats  or  coer- 
cion on  the  part  of  the  husband.  The  justice,  policy,  and  equity 
of  such  a  statute  can  not  be  questioned;  and  this  court  can  not 
lend  its  sanoiion  to  a  proceeding  that  may,  in  any  wise,  defeat 
its  wholesome  and  salutary  provisions. 

Numerous  illustrations  of  the  iniquity  which  might  be  prac- 
ticed upon  the  wife,  if  the  doctrine  contended  for  hj  the  master 
of  the  rolls,  in  HaU  v.  Hardy,  8  P.  Wms.  189,  is  to  be  sup- 
ported, might  be  furnished.  Suppose  a  husband  is  desirous  of 
disposing  of  a  valuable  estate  of  which  he  is  seised,  either  in 
his  own  right,  or  in  right  of  his  wife.  A  deed  is  executed  by 
him,  in  which  the  wife  refuses  to  join.  No  earthly  power  can 
coerce  her  to  execute  the  deed.  To  achieve  his  object,  however, 
the  deed  is  destroyed,  and  an  agreement  is  entered  into,  by 
which  he  covenants  that  both  he  and  his  wife  shall  convey  the 
estate  upon  certain  conditions:  the  conditions  being  fulfilled, 
the  wife  still  refuses  to  join  in  the  conveyance:  a  bill  for  a 
specific  performance  of  the  covenant  is  filed  against  husband 
and  wife:  the  former  shows,  by  answer,  his  inability  to  comply 
with  the  covenant,  and  the  wife's  firm  refusal  to  execute  a  re- 
lease of  her  interest.  Can  it  be  that  a  court  of  equity  will  en- 
force such  a  covenant  by  compelling  the  husband  to  procure  the 
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wife'u  .release  ?  If  it  will,  then  the  policy  of  the  law,  which 
will  not  sanction  a  violation  of  conjugal  duties,  and  the  express 
provisions  of  our  statute,  are  both  overthrown  bj  force  of  a  pre- 
Kumption  entirelj  against  the  fact.  Can  it  be  that  a  court  of 
equity,  in  such  a  case,  would  resort  to  chains  and  imprisonment 
to  compel  the  wife  to  join  in  a  conveyance?  Such  a  course  of 
proceeding  may  have  tiie  desired  effect;  for,  a  wife,  bound  to 
her  husband  by  the  ties  and  sympathies  which  ordinarily  unite 
man  and  wife,  would  execute  the  conveyance,  rather  than  that 
he  should  perish  in  a  dungeon;  but  it  is  apprehended  that  a 
conveyanee,  executed  under  such  droumstanoes,  would  hardly 
be  regarded  as  a  free,  voluntary  act  on  her  part,  but  an  act  ren- 
dered neoessaiy  by  the  situation  in  which  a  court  of  equity  has 
placed  her  husband.  That  court  have  said,  that  you  (the  irik^ 
must  execute  the  conveyance,  or  we  will  imprison  him  (the  hus- 
band) until  you  do.  The  wife  may  appear  before  the  court,  and 
acknowledge  the  conveyance,  and  may  say  that  she  does  so 
freely  and  voluntarily,  but  who  does  not  know  that  she  acts  un- 
der a  morsl  necessity  t  Who  does  not  feel  that  such  a  proceed- 
ing is  a  mere  mockeiy  of  justice  t  And  who  does  not  see  that 
it  is  an  engine  by  which  either  the  interest  or  feelings  of  the 
wife  are  emshedt  I  dssire  to  see  a  law  which  protects  the 
rights  of  the  wife,  maintained  in  its  full  spirit  and  vigor.  I 
would  not  relax  a  hair's  breadth,  the  rule  hy  which  the  wife  is 
protected  against  the  fraud  or  indiscretion  of  the  husband.  I 
would  not  impair  rights  which  secure  her  against  the  folly,  vice, 
or  extravagance  of  the  husband.  I  would  not  extinguish  the 
hope,  that  that  folly,  vice,  of  extravagance,  can  not  wrest  from 
her  and  her  children,  a  support  in  the  night  of  adversity. 

The  dectee  is  affirmed,  except  that  portion  which  compels  the 
husband  to  procure  a  release  of  the  wife's  right  of  dower. 


Trs  PBnroiPAL  oass  n  oitkd  In  V<m  Dyke  e<  at  ▼.  Dawit  el  oiL,  2  Mioh. 
144-149,  to  the  point  that  the  oompromiee  of  a  donbtfnl  claim  oomtitatet  a 
mfficiant  coniideralion  to  rapport  a  contrmct  of  eettlement;  and  in  Bwckn  v. 
fTaOer,  19  Id.  224-2B8,  to  the  point  that  a  contract  by  a  hnaband  that  hii 
wife  shall  rdeaee  her  dower,  will  not  be  enforced  in  equity. 

Coicnu>in8B  or  a  DonvrruL  Claim  SnvnciBNT  Gonbidxratiok  for  con- 
tract: Pierce  ▼.  NewOrUoM  Building  Co.,  29  Am.  Dec.  448;  Hoge  v.  Hogt,  26 
Id.  61«  and  note,  where  the  caaee  on  this  subject  in  thii  series  are  collected. 

SuFFicmrr  Pxrioricancb  to  Take  a  Casb  oct  or  thb  Statute  or 
Travds. — Specitic  performance  will  be  enforced  where  the  parol  agreement 
has  been  fully  performed  on  both  sides:  SomermlU  v.  Trueman,  1  Am.  Dec. 
399.    Payment  of  consideration,  possession,  and  making  improvements  is 
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■offieieBt  performanoe,  aad  a  specific  performanoe  will  be  decreed;  Wetman 
T.  White,  2  Id.  823;  PUgh  ▼.  Oood,  37  Id.  934.  As  to  part  performance  of  a 
parol  contract  to  coorey  land,  and  what  is  saffioieDt  part  performance  to  take 
it  out  of  the  atatnte  of  fnuids,  and  enaUe  a  court  of  equity  to  entooe  it»  aee 
Z;<R«eotf  T.  Jfe/iiljre,  SS  Id.  602,  and  note,  where  tiie  other  caaee  in  tfaia 
on  the  sabjeci  are  ooneoted. 


GASES 


IN  THB 


fflGH  CODBT  OF  ERRORS  AND  APPEALS 


or 


MISSISSIPPI, 


Cohen  et  al.  v.  Gabboll. 

■    {S  BMOumm  jlmd  Masshall,  646.] 
Equitablb  Ivtbbxst  of  JxTDQwarr  Debtor  may  be  subjeoted  to  the  paymanA 

of  jndgmentB,  and  a  note  seoored  by  a  tmst  deed  is  sachaD  Intereet. 
Amoukt  Dus  utojx  a  Judomuit,  and  for  which  property  is  held  liable^  must 

be  fixed  before  the  sale. 

Ebbob  from  the  Columbus  district  ohonoeiy  court  The  &ct0 
are  stated  in  the  opinion  of  the  court. 

Evans,  for  Cohen. 

W,  Yerger,  for  Carroll. 

By  Coturt,  Clatton,  J.  In  June,  1888,  Carroll  recovered  three 
several  judgments  in  the  circuit  court  of  Lowndes  county,  against 
Judah  Barrett  and  George  H.  Livingston.  Livingston  had 
previously  sold  and  conveyed  his  interest  in  several  lots  in  the 
town  of  Columbus,  to  Wilson  &  Williams,  and  had  taken  a  deed 
of  tmst  from  them  to  one  Millican,  as  trustee,  to  secure  the 
payment  of  the  purchase  money.  In  the  year  1837,  Livingston 
transferred  the  notes  given  for  the  lots,  together  with  the  deed 
of  tmst,  to  Barrett.  The  bill  alleges  that  these  notes  are  yet 
unpaid,  and  that  the  lots  have  never  been  sold  under  the  deed 
of  tmst.  It  also  charges  that  one  Jacob  Cohen  sets  up  some 
claim  to  the  notes  and  lots  in  question,  and  that  his  claim  is 
fraudulent  and  void.  It  prays  that  Cohen's  title  may  be  de- 
clared invalid,  and  that  the  lots  may  be  decreed  to  be  sold,  to 
pay  the  judgments  of   complainant.     Cohen,  in  his  answer, 

M7 
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states  tbat  the  lots  wero  sold  under  the  deed  of  trust  in  1837, 
that  Baxiett  became  the  purchaser,  and  that  the  lots  ^nte  con- 
veyed to  him  bj  the  trustee.  It  also  states  that  Oohen  became 
a  bona  fide  purchaser  of  the  lots  from  Barrett,  and  reodyed  a 
deed  of  convejance  from  him,  without  notice  of  any  other  claim 
or  lien.  The  bill  was  taken  for  confessed,  as  to  all  the  other  de- 
fendants. 

A  deed  was  exhibited  purporting  to  have  been  executed  by 
the  trustee  to  the  lots  in  question  to  Barrett,  but  it  was  with- 
out subscribing  witnesses  and  without  acknowledgment.  There 
was  cTidence  to  show  that  the  signature  to  the  deed  was  in  the 
handwriting  of  MiTTican,  the  trustee,  and  that  the  deed  had 
been  in  the  possession  of  Barrett  or  €k>hen.  The  deposition 
of  MiHiflsn  was  taken.  He  swears  positively,  that  he  never  sold 
or  authiHrised  the  sale  of  the  lots,  and  that  he  never  executed  or 
delivered  the  deed  in  question.  It  was  in  proof  that  he  offered 
to  acknowledge  the  deed,  if  his  commissions  were  paid  him, 
but  refused  to  do  so  on  any  other  terms.  It  was  also  in 
proof  that  Cohen  was  the  son-in-law  of  Bairett;  that  Barrett 
had  stated  on  several  ocesaions  he  would  convey  his  property 
to  Cohen,  to  avoid  the  payment  of  his  debts;  that  he  was  laxgdy 
indebted;  that  he  did  convey  a  large  amount  of  properij  to 
Cohen,  besides  the  lots  in  question;  and  that  no  consideratian 
was  known  to  have  passed  firom  Cohen  to  Barrett.  The  court 
below  decided  that  the  lots  were  subject  to  the  payment  of  Car- 
roll's judgments,  and  entered  a  decree  of  sale  accordingly. 

If  ihe  lots  were  never,  in  fact,  sold  by  the  trustee,  then  there 
is  no  doubt  that  Barrett  still  has  an  equitable  interest  in  the 
lots,  which  may  be  subjected  to  the  payment  of  the  judgments. 
The  deed  of  the  trustee  would  not  be  conclusive  evidence  of  a 
valid  sale  of  the  lots  even  if  the  deed  were  established  beyond 
doubt.  But  there  is  not  the  slightest  evidence  of  a  sale,  except 
the  recital  in  the  deed.  The  proof  of  the  execution  and  delivery 
of  the  deed  is  by  no  means  satisfactory,  since  the  evidence  as  to  the 
handwriting  of  the  trustee  is  opposed  by  his  positive  denial  of  its 
execution.  But  if  the  evidence  as  to  the  signature  is  to  out- 
weigh the  denial  of  the  trustee,  still  there  is  no  evidence  of  the 
delivery  of  the  deed,  other  than  the  fact  of  its  possession  by 
one  of  the  parties.  This  is  prima  facie  sufficient,  but  scarcely 
sufficient  to  counterpoise  the  direct  denial,  of  delivery.  Be- 
sides, to  make  the  conveyance  valid  against  a  judgment  creditor 
of  Barrett,  it  must  either  have  been  recorded,  or  the  creditor 
must  have  had  notice  of  it,  according  to  the  decision  of  a  major- 
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ify  of  this  court:  Diaxm  dk  Starkey  v.  Doe  d.  La  Oofde,  1  8med. 
&  M.  70.  It  was  certainly  never  recorded,  nor  is  there  any  evi- 
dence that  Carroll  ever  had  notice  of  its  existence.  Indeed 
such  an  instrument  can  scarcely  be  regarded  as  a  deed  under 
any  circumstances  as  to  third  persons,  whatever  it  may  be  be- 
tween the  parties.  But  evenif  this  point  were  not  for  the  com- 
plainant, we  think  the  decree  should  not  be  disturbed  in  its 
principles.  The  circumstances  in  the  cause  create  in  our  minds 
a  strong  conviction,  that  there  was  no  consideration  for  the 
conveyance  from  Barrett  to  Cohen,  and  that  the  whole  was  a 
fraudulent  device. 

An  objection  is  taken  to  the  form  of  the  decree,  that  it  is 
final,  when  it  should  be  interlocutory,  and  that  the  amount  due 
to  the  complainant  is  not  ascertained.  This  objection  must  be 
sustained.  It  was  necessary  that  the  amount  due,  and  for  which 
the  premises  should  be  held  liable,  should  be  fixed  before  the 
sale;  otherwise  a  greater  quantity  of  property  might  be  sold 
than  was  requisite  to  pay  the  debt.  There  may  be  no  danger  of 
such  an  event  in  this  instance,  yet  the  court  must  act  upon  gen- 
eral and  definite  rules.  Without  intending  to  disturb  the  prin- 
ciples of  the  decree  in  the  court  below,  all  of  which  we  think  to 
be  correct,  it  must  be  reversed  for  this  error.  We  would  also 
suggest  that  in  the  new  decree  which  wiU  be  entered,  it  will  be 
better  to  direct  the  sale  to  be  made  by  an  officer  of  the  court 
than  by  the  trustee. 

Decree  reversed  and  cause  remanded. 


Bquitabli  IvmuBRS  CAK  BB  Rbaohbd  akd  Sitbjbord  to  thb  Pat* 
MBNT  or  Dbbts  only  through  the  aid  of  ooarte  of  equity:  Riee  ads.  Bwmtttf 
42  Am.  Dec.  936.  As  to  creditor's  right  to  resort  to  equity  to  reach  assets, 
see  note  to  Bird^$  Ex'v  v.  SUdry,  25  Id.  313.  As  to  creditor's  bill  to  leaoh 
debtor's  ehoaes  in  action,  see  note  to  Ervnn  v.  OkMom,  27  Id.  459. 


Dunlap  v.  Burnbtt  et  al. 

[6  SKIDSfl  AHD  MaBSBALL,  T03.] 

Bqttitablb  Lirn  of  Vendor  will  Attach  upon  Land  for  which  the  pur- 
chase money  has  not  been  paid,  nor  the  agreed  secority  given,  if  the  titia 
is  still  in  the  vendee. 

OONTBTANCB    BY    DbED    OP    TrUST    TO    SbOUBB    PaTMBNT    OV    BoK.A     FiDB 

Debts,  to  creditor  without  notice  of  any  lien,  places  him  in  the  position 
of  a  purchaser,  provided  the  debts,  or  part  of  them,  arose  after  the  land 
came  into  the  possession  of  the  vendor. 
Idem.— Soch  conveyances  constitute  a  transfer  of  the  property  itself.     They 
form  a  special  aasignmenti  and  are  subject  to  all  the  equities  that  exist  at 


270  DuNLAP  V.  BuROTTiT.  pMBss. 

the  time  in  iKvor  of  third  parties,  and  a  ooart  of  equity  will  limit  such 
lien  to  the  actual  interest  of  the  judgment  debtor. 

PUBCHASRR  UNDER  DCBD  OF  TbUST  FOB  A   VaLUABLS  GoNSIDXRATION,  aOd 

without  notice,  is  protected  from  a  former  vendor's  lien. 

Ebbob  from  the  vice-chancery  court,  held  at  Holly  Springs. 
The  opinion  states  the  facts. 

Davis,  for  the  plaintiff  in  error. 

David  C,  Olenn,  for  the  defendant  in  error. 

By  Court,  Clatton,  J.  The  bill  states,  in  this  case,  that  the 
complainant  in  the  court  below,  the  present  appellee,  sold  a 
tract  of  land  to  Greenville  Burnett,  on  the  twelfth  of  Novem- 
ber, 1836,  took  his  three  promissory  notes  for  the  purchase 
money,  and  executed  a  bond  for  title  upon  their  payment. 
Afterwards  Burnett  requested  the  complainant  to  convey  him 
the  legal  title,  and  promised  him  to  give  good  personal  security: 
complainant  complied  with  this  request,  but  Burnett  failed  to 
give  the  security.  The  first  note  was  paid,  the  two  others  re- 
main unpaid.  The  bill  charges  that  Greenville  Burnett  con- 
veyed the  tract  of  land  to  John  Gt>odwin  in  trust,  to  secure  cer- 
tain debts  due  to  his  co-defendants,  Daniel  Burnett  and  others. 
It  prays  that  his  equitable  lien  as  vendor  may  be  established, 
and  that  the  land  may  be  decreed  to  be  sold  to  pay  the  balance 
of  the  purchase  money. 

Greenville  Burnett,  in  his  answer,  admits  the  purchase  of  the 
land;  that  at  first  only  bond  for  title  was  given;  subsequently 
he  received  the  legal  title  under  an  agreement  to  give  personal 
security,  which  was  never  done.  He  states  that  on  the  tenth  of 
October,  1839,  he  conveyed  the  land,  by  deed  duly  recorded,  to 
John  Goodwin  in  trust  for  the  payment  of  certain  debts,  and 
that  the  trustee  had  no  knowledge  of  any  outstanding  lien  or 
^uity  upon  the  land.  Goodwin,  the  trustee,  in  his  answer, 
sets  out  the  deed  of  trust,  and  states  that  he  made  sale  under  it 
according  to  its  terms,  and  that  he  had  no  notice  of  any  out- 
standing lien  or  equity  up  to  the  time  of  the  sale.  Daniel  Bur- 
nett answered  that  Greenville  Burnett  was  indebted  to  him  in 
some  two  thousand  four  hundred  dollars,  besides  a  security 
debt  to  the  Mississippi  Union  Bank  for  about  two  thousand 
dollars.  That  the  land  was  conveyed  in  trust  to  secure  these 
debts;  that  he  bought  the  same  at  the  trustee's  sale  on  the  fif- 
teenth of  September,  1841,  and  that  he  had  no  notice  of  any 
lien,  '*  nor  any  information  of  any  outstanding  equity  or  secret 
trust,  until  the  service  of  procass  in  this  cause." 
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Upon  tliia  state  of  facts  the  question  arises,  whether  the  com- 
plainanty  as  vendor  of  the  land,  has  any  lien  which  can  be  en- 
forced against  these  parties.  As  to  Qreenville  Bnmett,  there  is 
no  donbt  the  lien  would  still  exist,  were  the  land  still  his.  The 
giving  of  the  deed  under  the  promise  of  personal  security, 
a  promise  which  was  not  complied  with,  would  not  be  regarded 
as  an  abandonment  of  the  lien  as  to  him.  But  then  the  rights 
of  others  intervene.  The  conveyance  by  deed  of  trust  to  secure 
the  payment  of  bonafde  debts  due  to  those  who  had  no  notice 
of  the  equitable  lien,  placed  tbem,  according  to  some  of  the 
authorities,  in  the  dame  situation  with  a  purchaser  under  the 
like  circumstances:  Duval  v.  BiJbby  4  Hen.  k  M.  113  [4  Am. 
Dec.  506];  Bayley  v.  Oreenleqf,  7  Wheat.  46;  4  Kent,  158. 
There  has  been  some  disposition  manifested  to  limit  the  opera- 
tion of  this  principle  to  cases  in  which  the  mortgage  or  deed  of 
trust  was  executed  to  secure  debts  which  arose  after  the  vendor 
had  made  conveyance,  and  not  to  extend  it  to  antecedent  debts: 
Shirley  v.  Ooikgren  Sugar  Refinery^  2  Edw.  Ch.  612;  Wynns  v.  Al* 
MUm^  1  Dev.  Eq.  168.  In  this  case  a  portion  at  least  of  the  debts 
were  created  after  the  conveyance  by  Donlap;  so  that  if  the 
principle  be  restricted  to  the  limit  indicated,  which  we  think 
would  be  correct,  Daniel  Burnett  is  still  within  its  range. 

This  doctrine  as  to  creditors  is  intended  to  be  confined  to 
«nch  as  claim  under  a  deed  of  trust  or  mortgage.  Such  convey- 
ances are  a  lien,  and  something  more;  they  constitute  a  transfer 
of  the  proi>erty  itself:  Ooruird  v.  AJtkmJtic  Inguranoe  Co,,  1  Pet. 
441.  They  form  a  special  assignment,  and  their  eflfect  differs 
from  a  general  lien,  such  as  that  created  by  a  judgment,  or  gen- 
esal  assignment  by  operation  of  law.  These  are  regarded  as 
mbjeot  to  all  the  equities  which  exist  at  the  time  in  favor  of 
Aiid  persons,  and  a  court  of  equity  will  limit  such  lien  to  the 
actual  interest  of  the  judgment  debtor:  Exparie  Howe,  1  Paige, 
125  [19  Am.  Dec.  895];  2  Edw.  Ch.  512,  ui  mipra;  Ddaire  v. 
Keenauy  8  Desau.  Eq.  74  [4  Am.  Dec.  604];  Kevntead  v.  Avery ^ 
4  Paige,  15.  It  is  well  settled,  moreover,  that  a  purchaser  for 
valuable  consideration,  without  notice,  is  protected  from  the 
vendor's  lien:  4  Kent,  158;  Stewart  v.  Ji^es,  1  Smed.  k  M.  197; 
Carries  ▼.  Hubbard,  2  Id.  108.  Daniel  Burnett  also  occupies 
this  position.  The  answer  avers  that  he  purchased  under  the 
deed  of  trust  without  notice,  and  that  he  paid  a  valuable  con- 
ttderation.  It  denies  notice  at  any  time  prior  to  the  filing  of 
the  bill.  Upon  either  or  both  of  these  grounds,  he  is  entitled  to 
liold  the  land,  divested  of  any  lien,  in  favor  of  the  complainant. 
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The  decree  of  the  court  below  must  tlierefore  be  ve?ened,  and 
the  bill  dismissed. 
Decree  reversed. 

Thb  fbingipal  cask  18  GiTKD  Mid  explained  in  Boom  Y.Batmea  H  tU,,  2S 
MlflB.  196-139;  bat  the  case  there  diaooaaed  waa  diatingnlahed  from  the  prin- 
dpal  one  here,  aa  falling  within  the  point  adTorted  to  in  regard  toanteoedent 
debta.  It  waa  alao  cited  to  the  point  that  a  vendor'a  lien  will  prevaQ  against 
all  peraona,  except  creditors  without  notice,  holding  nn^er  bonajtde  deeds  of 
tmst  or  mortgafiies,  and  bona  fidjt  porohaaera  for  a  valnaUe  conaideration 
without  notioe  before  the  payment  of  the  pnrohaae  money,  in  WoiUm  v.  Hasr^ 
ffroivost  42  Miaa.  18. 

Bquitablb  Lism  or  Vuvdob  on  Rial  Esxatx  for  pnrohaae  money  ozig- 
inated  in  the  civil  and  not  in  the  ancient  common  law.  The  vendor  haa  a 
lien  eren  after  delivery  of  posseasion,  nnleaa  he  haa  taken  independent  eecnr- 
ity,  or  the  land  haa  paaaed  to  a  bona  fide  holder:  Lu^  v.  Mairit^  21  Am.  Deo. 
866;  Aldridge  v.  Dwm,  41  Id.  224;  Lagow  v.  BadoUet,  12  Id.  268;  and  taking 
note  or  bond  with  personal  aecarity  doea  not  affect  it:  Iceman  v.  Beam,  15 
Id.  657.  Vendor'a  lien  affecting  a  mortgage:  See  DwkU  ▼.  Bihb,  4  Id.  506. 
Bat  the  doctrine  of  equitable  liens  for  purchase  money  ahould  not  be  applied 
wfasra  the  partiea  never  intended  to  apply  it:  JHoore  v.  Boloombe^  24  Id.  683. 


Habican  v.  Sandebson. 

[6  Smnas  amd  ICamull,  il.] 

ht  AonoN  FOR  Pkicb  of  Chattsl,  Vekdbs  mat  Pbovi  is  Difin8b,  da- 
oeit  on  the  part  of  the  vendor,  and  that  the  article  ia  of  no  value;  or  he 
may  show  a  partial  unsoundness,  in  mitigation  of  damagea. 

PUBOHASKR  or  A  CHATTEL  CAN   NOT,  BT  HIS  OWN  ACT  ALONB,  KbTUKN  AND 

&BVK8T  the  property  in  the  seller,  and  recover  the  price  when  paid,  on 
the  ground  of  a  total  failure  of  consideration;  nor,  by  the  same  meana, 
protect  himself  from  the  payment  of  the  price,  on  the  same  grounds. 
In  Action  for  Pricb  of  Chattbl,  proof  that  the  chattel  waa  valueless, 
and  that  the  repreaentations  made  at  the  time  of  the  aale  were  fraodn- 
lent,  will  alone  warrant  a  verdict  for  defendant,  however  far  the  evidence 
might  have  extended  in  mitigation  of  damages. 

Assumpsit.    The  opinion  snflScientlj  states  the  case. 

Wm.  Verger,  for  the  plaintiff  in  error. 

By  Court,  Tbacheb,  J.  The  plaintiff  in  error  instituted  an 
action  iu  the  circuit  court  of  Monroe  county,  upon  defendant's 
promissory  note.  The  defendant  pleaded  non  assumpsit;  and, 
in  order  to  show  a  failure  of  consideration,  proved  that  the 
note,  upon  which  the  action  was  instituted,  was  given  to  secure 
the  purchase  money  of  a  cotton-spinning  machine,  which,  at 
the  time  of  the  sale,  was  represented  by  the  plaintiff's  agent,  of 
whom  it  was  purchased,  that  it  would  run  lighter  than  Pierce's 
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machineSy  and  wiCh  oarefal  management,  would  last  for  eight  or 
ten  years.  It  was  also  proved  that  the  machine  was  worthless 
for  the  purposes  for  which  it  was  purchased.  On  the  other 
handy  the  plaintiff  proved  that  the  machine  was  a  good  one  at 
the  time  of  its  sale.  A  verdict.and  judgment  were  rendered  for 
the  defendant,  whereupon  a  motion  for  a  new  trial  was  made 
and  overruled. 

It  is  a  general  rule,  that  in  an  action  for  the  price  of  a  chattel, 
the  vendee  may  prove  in  defense,  deceit  on  the  part  of  the 
vendor,  and  that  the  article  is  of  no  value;  or,  he  may  show  a 
partial  unsoundness  in  mitigation  of  damages:  Beecker  v.  Vroo^ 
man,  18  Johns.  802;  8iU  v.  Bood,  15  Id.  230.  The  rule  that  al- 
lows the  breach  of  the  warranty  to  be  given  in  evidence,  in 
mitigation  of  damages,  arises  from  the  desire  to  avoid  circuity 
of  action:  Sireei  v.  £2ay,  2  Bam.  k  Adol.  456;  Oary  v.  Oruman^ 
4  Hill,  625  [40  Am.  Dec.  299].  It  is  also  a  general  rule  that  a 
purchaser  can  not,  by  his  own  act  alone,  return  and  revest  the 
proi>erty  in  the  seller,  and  recover  the  price  when  paid,  on  the 
ground  of  a  total  failure  of  consideration;  nor,  by  the  same 
means,  protect  himself  from  the  payment  of  the  price  on  the 
same  ground:  Ihwers  v.  Barrett,  1  T.  B.  133;  Payne  v.  Whale, 
7  East,  274;  Street  v.  Blay,  2  Bam.  &  Adol.  456.  If  the  article^ 
is  of  any  value,  its  retention  by  the  vendee  is  his  acknowledg- 
ment to  the  vendor  of  his  liability  to  him  to  that  extent.  In 
the  present  case,  the  record  does  not  show  that  the  representa- 
tions at  the  time  of  the  sale  were  fraudulent  and  the  machine 
of  no  value,  which  alone  could  have  warranted  a  verdict  for  the 
defendant,  however  far  the  evidence  might  have  extended  in 
mitigation  of  damages. 

Judgment  reversed,  and  new  trial  granted. 

PiJETIAL  FaILURS  OF  GoKBIDIBATION,  OB  BREACH  OF  WaBBAUTT,  OT  d#- 

oeption  in  the  quality  or  value  of  goods  sold,  may  be  shown  in  mitigation  ol 
damages,  in  an  action  for  the  porchase  prioe:  Periey  v.  BakK,  84  Am.  Deo.  5& 
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[t  SMB&ia  AMD  lIllAlSHALfi,  111.] 

GiBiniiXD  CopuEs  OF  JuDOMXKT  AND  OF  THX  VxNDmoNi  BxpovAS  Under 
which  a  sheriff's  sale  was  made,  are  all  that  is  neoessaiy  in  an  action  ol 
ejectment  by  the  lessee  of  the  purchaser,  to  be  introduced  from  the  rso> 
ord  of  the  suit,  to  sustain  the  sheriffs  deed. 

Ejxotment.    Judgment  for  Huntington,  lessor  of  plaintiff! 

AM.  Dsa  Vol.  ZLV— 18 
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Defendant  proseeateB  this  writ  of  error,  and  assignB  as  error  the 
admission  in  evidence,  against  his  objections,  of  a  certified  copy 
of  the  judgment,  and  a  certified  copj  of  the  vendUUmi  exponas^ 
under  which  the  proi>ert7'wa8  sold  by  the  sheriff  and  purchased 
by  the  lessor  of  plaintiff. 

W.  Terger,  for  the  plaintiff  in  error. 

WiOiam  ThompBon^  for  the  defendant;  also  SunHngUm,  in 
proper  person. 

By  Court,  Teacbxb,  J.  This  is  an  action  of  ejectment,  insti- 
tuted in  the  Leake  county  circuit  court.  Huntington  claimed 
title  to  the  land  in  question,  by  virtue  of  a  purchase  under  a 
sheriff's  sale.  The  bill  of  exceptions  shows  a  copy  of  the  judg- 
ment duly  certified  by  the  clerk,  and  also  a  copy  of  the  vendir- 
iioni  eacponas^  under  which  the  purchase  of  the  land  was  made 
l:>y  Huntington.  The  sole  objection  made  here  is,  that  the  evi- 
dence to  this  point  was  improperly  admitted,  because  no  copy  of 
a  record  is  evidence  unless  it  contain  a  certifiosite  of  the  proper 
officer  that  it  is  a  copy  of  the  whole  record.  A  copy  of  the  judg- 
ment, and  of  the  venditioni  exponas  emanating  from  that  judg- 
ment, constitute  all  that  is  necessary  in  a  case  of  the  kind  before 
us,  to  be  introduced  from  the  record  of  the  suit.  These  copies, 
having  been  separately  certified  by  the  clerk,  were  properly  ad- 
mitted as  evidence:  Loper  v.  SUUe^  3  How.  429. 

Judgment  affirmed. 

Okb  Who  Claims  Title  thbouoh  a  Shxbitf's  Sali  mnit  show  the  Mitfaor- 
ity  of  the  sheriff  to  make  the  conveyanoe:  Seethritt  v.  BatHant  42  Am.  Bee. 
261.  In  an  action  of  ejectment,  where  the  plaintiff  cUdms  title  under  an  exe- 
cution sale,  he  need  not  introdace  the  whole  record.  A  certified  copy  of  the 
entry  of  the  judgment  and  of  the  execution  under  which  the  tale  was  made. 
Is  all  that  is  necessary:  Coeherill  v.  Wynn,  12  Smed.  k  M.  117,  citing  the  prin- 
cipal case.  And  so  where  the  sale  is  under  a  decree  in  chancery,  the  decree 
showing  that  the  court  has  jurisdiction  of  the  partisa,  b  sufficient  without 
the  bill  and  answer:  Starke  v.  Oildari,  4  How.  267. 


Tebby  £T  al.  v.  Woods  et  al. 

[6  Bmsdb  AMD  Kabsball,  las.] 

AssiONMBNT  or  NoTX  SKcnaED  BT  MoKTOAOB  Carrzxs  thb  Bxvxm  of  the 
mortgage  along  with  it  to  the  assignee. 

Whxrb  Assionxb  or  Ovb  or  Sbvxbal  Notbb  Sbcobbd  bt  Okb  Mobtoaob 
sues  the  debtor  at  law,  arrests  him  upon  mesne  prooeas,  and  discharges 
him«  out  of  mere  clemencgr»  on  aooount  of  his  inability  to  give  bail,  his 
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ril^t  to  mort  to  tiM  norlgage  for  payment  of  the  note  Malgned  to  him 
Is  not  tberehj  loet;  oliter,  if  the  nrreit  had  heen  on  final  proenaa. 

Obbditob  bativo  Two  Smbabatb  Becvbltub  ior  PATimfT  ov  a  Debt 
may  wileaie  one  without  aiieoting  hie  right  to  the  other.  If  another  haa 
a  lien  on  one  of  them,  he  nuy  take  atepe  to  have  them  manhaled;  hat  in 
the  aheenoe  of  tnGh  prooeedingi,  the  creditor  will  not  be  deprived  of  that 
one  becanae  he  haa  not  made  the  other  availaUe. 

Iv  iNDOBsna  ov  a  Bnx  Taxb  It  uf  arxb  It  has  bsbk  PnomnD  ioa 
KoH-PATimiT,  they  merely  diaohatge  the  oontraot  of  indonnoMnt.  and 
ag^n  beoome  the  holders  of  the  bill,  and  are  restored  to  their  original 
aitQation. 

AxL  DxRS  SiouRBD  BT  A  MoBaoAOB  DuB  AT  THB  Tdib  the  bill  ia  filed  to 
loteeloee  ahoiild  be  paid  pro  rata  if  the  estate  ia  insnffiolent  to  pay  the 
whole;  bnt  where  m  decree  waa  rendered  at  the  snit  of  one  creditor  snb- 
Jeoting  the  property  to  the  payment  of  his  debt,  and  in  neither  the  proof 
nor  the  pleadings  did  it  appear  that  property  was  inaaffioient  to  pay  all 
the  mortgaged  debts,  the  decree  will  not  be  reversed  npon  the  mere  sag- 
gsation  of  coansel  that  each  might  be  the  case. 


Bill  in  equity  to  foreclose  a  mortgage.  Complainants,  Wooda 
and  others,  were  partners,  and  had  recdTed  the  bill  of  exchange 
for  which  the  mortgage  was  giren  as  security,  by  indorsement 
from  Teny,  one  of  Vbe  defendants.  In  1835,  H.  B.  Johnson 
and  B.  H.  Sterling  bought  a  tract  of  land  and  some  negroes, 
firom  defendant  Teny,  on  credit,  for  which  they  executed  vari- 
ous notes  and  bills  of  exchange,  with  personal  security,  to- 
gether with  a  mortgage  on  all  the  proi>erty  thus  sold,  to  secure 
their  payment.  The  biU  of  exchange  receiTed  by  complainant 
from  Teny  was  one  of  those  executed  by  Sterling  and  Johnson, 
and  was  originally  for  twelve  thousand  two  hundred  and  twelve 
dollars,  but  six  thousand  two  hundred  dollars  and  eighty-one 
cents  had  been  paid  on  it  by  Johnson.  Complainants,  some 
time  previous  to  the  filing  of  this  bill,  had  commenced  an  ac- 
tion against  Sterling  on  the  biU  of  exchange,  and  had  him  ar- 
rested on  mesne  process,  but  afterwards  released  him,  upon  its 
appearing  that  he  could  not  give  bail,  and  at  the  same  time 
attached  a  steamboat  of  his.  Sterling,  after  judgment  was  ob- 
tained, fearing  that  the  boat  would  be  sacrificed  at  a  public  sale, 
conveyed  it  to  them  for  a  nominal  sum,  sufficient  to  pay  the 
balance  due  on  the  biU,  about  eight  thousand  dollars,  but  purely 
as  collateral  security  for  the  bUl  of  exchange,  he  keeping  pos- 
session. Afterwards  he  deposited,  in  lieu  and  discharge  of  his 
boat,  but  still  as  collateral  security,  thirty-five  thousand  three 
hundred  and  seventy-five  dollars  and  seventy-seven  cents,  in 
promissory  notes,  with  one  Beal,  to  pay  out  of  the  proceeds  the 
amount  due  on  the  bill  of  exchange.    At  that  time  the  notes 
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were  considered  good,  but  proved  to  be  worthless.  The  notes 
deposited  by  Sterling  were  the  property  of  Johnson,  and  paya- 
ble to  him,  and  after  their  valuelessness  was  known,  Johnson 
offered  to  confess  judgment  for  the  amount  of  the  bill,  if  the 
notes  would  be  returned  to  him,  which  was  done.  Complain- 
ants failed  to  realize  this  judgment  out  of  Johnson,  although 
they  used  all  efforts.  The  yice-chancellor  ordered  an  account 
to  be  taken,  and  api>ointed  a  commission  to  sell  enough  of  the 
mortgaged  premises  to  satisfy  the  amount  found  due.  Defend- 
ants appeal  from  this  decree.  The  other  facts  appear  in  the 
opinion. 

WiU4am  Thompson  and  A.  C.  Baine^  for  the  appellants. 

Shqjpard,  for  the  appellees. 

By  Court,  Clattok,  J.  It  is  now  conclusively  settled  that  the 
assignment  of  a  note,  secured  by  mortgage,  carries  the  benefit  of 
the  mortgage  along  vdth  it  to  the  assignee:  Everison  v.  Booths  19 
Johns.  486.  This  being  so,  there  is  but  one  question  in  the  cause, 
whether  the  complainants,  the  appellees,  by  their  acts  or  conduct, 
have  lost  their  right  to  resort  to  tJie  mortgage  for  payment  of  the 
note  assigned  to  them.  The  contest  is  between  the  holders  of 
the  assigned  note  and  the  original  mortgagor,  who  assigned  it 
to  them,  and  who  holds  other  notes  secured  by  the  same  mort- 
gage. It  is  not  necessary  to  decide  whether  the  indorser  is  per- 
sonally discharged;  the  question  is,  whether  the  property,  which 
was  devoted  by  the  mortgage  to  the  payment  of  the  note,  has 
been  released.  If  the  complainants  had  been  entirely  passive, 
and  taken  no  steps  for  the  collection  of  their  debt,  there  would 
have  been  no  pretext  for  saying  that  the  mortgaged  estate  was 
released.  Is  the  case  at  all  different,  when  they  have  used  act- 
ive efforts  of  diligence,  and  those  efforts  have  been  unavailing  ? 

It  is  insisted  that  they  once  had  the  debtor  in  custody,  imder 
arrest,  and  discharged  him,  and  that  they  thereby  discharged 
the  mortgaged  estate.  This  principle  only  applies  where  the 
arrest  has  been  under  final  process.  The  levy  of  the  ca.  sa.  is 
regarded  as  a  satisfaction  of  the  execution,  and  the  release  of 
the  body  by  the  creditor  prevents  his  resort  to  any  other  means 
to  enforce  the  collection.  But  here  the  debtor  was  only  in  cus- 
tody under  mesne  process,  and  he  was  discharged  through  the 
clemency  of  the  complainants,  because  of  his  inability  to  give 
bail.  We  do  not  see  that  this  can  affect  the  mortgaged  prop- 
erty. 

Again,  it  is  insisted  that,  as  the  complainants  received  the 
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pledge  of  a  Bteamboat  as  collateral  securitj  when  thej  released 
the  body,  and  afterwards  exchanged  the  boat  with  the  debtor, 
for  certain  promissory  notes,  also  as  collateral,  which  proved 
worthless,  that  they  thereby  released  the  mortgaged  estate.  If 
a  man  have  two  separate  securities  for  a  debt,  he  may  resort  to 
either  for  payment;  he  may  release  one,  without  affecting  his 
tight  to  the  other.  It  is  true,  that  if  another  person  has  a  lien 
on  one  of  the  securities,  he  may  file  a  bUl  to  have  them  mar- 
shaled, and  compel  the  creditor  who  has  the  two,  to  resort  to  the 
one  on  which  there  is  no  other  incumbrance,  and  exhaust  that, 
before  he  comes  upon  the  one  on  which  there  is  a  joint  claim: 
AUbrich  ▼.  Cooper,  8  Yes.  882;  Evertson  y.  Booth,  19  Johns.  493. 
But  if  no  such  bUl  has  been  filed,  nor  any  steps  taken  to  com- 
pel the  creditor  having  two  securities  to  take  such  course,  we 
are  not  aware  of  any  principle  which  will  deprive  him  of  one, 
because  he  has  not  made  the  other  available. 

Another  objection  is,  that  the  bill  had  been  transferred  by  the 
complainants  to  a  bank  in  New  Orleans;  and  that  they  had 
taken  it  up  after  it  had  been  protested  for  non-payment.  The 
indorsement  to  the  bank  was  a  new,  distinct,  and  independent 
contract.  The  payment  to  the  bank  w^  not  a  discharge  of  the 
bill,  but  of  the  contract  of  indorsement.  XJx>on  its  payment 
the  complainants  again  became  the  holders  of  the  bill,  and  re- 
stored to  their  original  situation:  Bayley  on  Bills,  142;  CaXkfw 
V.  Lawrence,  8  Mau.  &  Sel.  95.  There  is  nothing  in  the  plead- 
ings or  the  proofs  to  show,  that  the  mortgaged  estate  is  insuffi- 
cient to  pay  all  the  claims  upon  it;  consequently  there  is  no 
room  for  the  consideration  of  the  point  pressed  in  axgument, 
that  all  the  bills  and  notes  secured  by  the  mortgage,  should  be 
equally  and  ratably  paid.  It  has  been  decided  by  this  court, 
that  all  debts  secured  by  mortgage  or  deed  of  trust,  due  at  the 
time  the  bill  is  filed  to  foreclose,  or  at  the  time  of  sale  under 
the  deed  of  trust,  should  be  paid  pro  rata,  out  of  the  estate,  if 
insufficient  to  pay  the  whole:  Parker  v.  Mercer,  6  How.  820  [38 
Am.  Dec.  438];  Cage,  Ea^r,  v.  lier,  6  Smed.  &  M.  410  [43  Am. 
Dec.  621].  But  as  the  state  of  facts  disclosed  in  this  record 
does  not  give  rise  to  the  question,  and  as  there  is  no  proof  to 
show  that  the  estate  is  not  fully  sufficient  to  meet  all  the  incum- 
brances upon  it,  we  can  not,  upon  a  mere  suggestion  of  counsel, 
reverse  the  decree. 

Decree  affirmed. 

AssiGXMEicT  OF  DxBT  Sbcubsd  bt  Mortoaob  canies  with  it  the  mortgage 
Moarity:  LawrtMt  v.  Knapp,  1  Am.  Dec.  42;  Auttin  v.  Burbank,  2  Id.  11 9. 
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Contra,  Vote  ▼.  ffandp,  11  Id.  101,  and  note.  The  aangnmeot  of  promiBsoiy 
notes  aecored  by  mortgage,  is,  in  equity,  an  assignment  of  the  mortgage, 
wliich  foUowB  the  debt  as  its  incident,  and  is  per  se  an  anthority  to  the  as- 
signee, without  any  special  authorization  for  that  purpose,  to  enforce  the 
mortgage:  Holmes  ▼.  McQiniy,  44  Miss.  04.  And  if  there  be  several  notes, 
all  equally  secured  by  the  mortgage,  the  assignment  of  one  is  pro  tanto  an 
slssignment  of  the  mortgage,  and  nothing  more— ail  being  entitled  to  pro  rata 
satisfaction:  Henderson  v.  Jlerrod,  10  Smed.  &  M.  G31;  Dick  v.  Maury,  9  Id. 
448;  Coffey,  Ikr,  5  Id.  410;  S.  C,  43  Am.  Dec  521;  Lindsey  v.  Ba<e«,42  Miss.  307. 
And  an  assignment  of  a  promissory  note,  or  bill  of  exchange,  secured  by  mort- 
gate  on  real  estate  situate  in  Mississippi,  made  in  conformity  to  the  laws  of 
that  state,  but  not  in  accordance  with  the  laws  of  the  state  where  made,  will 
entitle  the  assignee  to  his  remedy  on  the  mortgage  in  the  oonrts  of  liissia- 
sippi:  MurrtU  ▼.  Jones,  40  Id.  667;  NaieheB  v.  Minor,  0  Smed.  ft  M.  644. 


BONKAFFE  ET  AL.   V.   FeNNEB  ET  AL. 

[6  BliaDW  AMD  MAMHiTif.,  213.] 

It  18  A  Oenkral  Rule  that  whicri  Okb  Pabtnbr  has  a  Claim  upon  his 
his  copartner  for  a  sum  of  money  due  on  account  of  the  partnership,  but 
not  constituting  the  balance  of  a  separate  account,  or  a  general  balance 
of  all  accounts,  he  can  not  recover  by  action  at  law. 

EXOyPTlON  TO  THE  RULX  THAT  A  PaBTNKK  CAN  NOT  SUX  HIS  CoPABTNKa 

for  a  sum  of  money  due  on  account  of  the  partnership,  exists  where  the 
sum  of  money  sought  to  be  recovered  is  separated  from  the  partnership 
account. 

Making  or  a  Promisso&t  Notb  bt  Sbtkral  Pabtnbbs  in  Favor  of 
Another  Partner,  is  an  acknowledgment  of  the  separation  of  the  sum 
from  the  partnership  account,  and  such  partner  may  recover  at  law 
against  his  copartners  upon  it. 

Insbrtion  of  Words  "for  Use  of,**  sic.,  in  Note  payable  to  bearer, 
constitutes  no  part  of  the  legal  contract,  and  the  words  need  not  neces- 
sarily be  set  out  in  an  action  of  assumpsit  on  the  contract. 

BZUTBNCE  OF  PARTNERSHIP  IS  Best  ESTABLISHED  by  the  production  of  the 
letters  constituting  it,  but  may  be  proved  otherwise;  yet  if  the  partners 
themselves  are  seeking  to  prove  the  partnership,  they  should  be  required 
to  bring  forward  the  letters,  unless  they  show  a  legal  excuse  for  their 
non-production. 

Assumpsit  on  a  promissory  note  for  three  thousand  three  hun- 
dred and  seventy-fiye  dollars,  payable  to  Cowles  Mead  or  bearer, 
"  for  the  use  of  the  Real  Estate  Banking  Company  of  Hinda 
County,"  and  signed  by  E.  D.  Fenner,  James  M.  Wall,  and  J. 
A.  McRaven.  Defendants  pleaded  the  general  issue,  and  proved 
tihat  at  the  time  of  the  execution  of  the  note,  they,  with  Mead, 
the  payee  of  the  note,  and  others,  were  partners  in  the  Heal 
Estate  Banking  Company,  for  whose  use  the  note  was  made, 
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under  written  articles  of  partnership.    The  other  facts  appear 
in  the  opinion. 

Van  Winkle  and  PoUer,  for  the  plaintiflh  in  error. 

J.  F.  Ibute,  for  the  defendants  in  error. 

Bj  Court,  Thagsbb,  J.  Plaintiffs  instituted  their  action  of 
aaaumpsU,  in  the  Hinds  county  circuit  court,  as  the  bearers 
of  a  promissory  note  made  by  the  defendants,  payable  to  Cowles 
Mead,  or  bearer,  for  the  use  of  the  Beal  Estate  Banking  Company 
of  Hinds  County.  The  defendants  pleaded  the  general  issue, 
and  a  verdict  was  rendered  for  the  defendants.  Upon  the  trial, 
the  defendants  offered  to  prove  that  the  makers  of  the  note,  and 
Mead,  the  payee,  were  members  and  partners  in  the  said  Beal 
Estate  Banking  Company  of  Hinds  County,  and,  while  it  was  in 
proof  that  said  company  had  been  constituted  a  copartnership, 
by  written  articles,  the  court  below  allowed  oral  evidence  that 
the  individuals  aforesaid  were  partners  in  said  company  at  the 
time  the  note  in  suit  was  made.  That  court,  also,  at  the  request 
of  the  defendants,  charged  the  juzy  that,  under  the  circum? 
stances  of  the  case,  the  plaintiffs  could  not,  in  law,  recover  in 
the  action.  Upon  these  two  points  the  case  is  brought  into 
this  court. 

It  is  laid  down  as  a  general  rule,  that  where  one  partner  has 
a  claim  upon  his  copartner  for  a  sum  of  money  due  on  account 
of  the  partnership,  but  not  constituting  the  balance  of  a  separate 
account,  or  a  general  balance  of  all  accounts,  he  can  not  recover 
by  action  at  law:  Collyer  on  Part.,  158.  This  rule  arises  from 
the  fact  that,  at  law,  no  account  can  be  taken  between  two  part- 
ners. But  this  rule  has  exceptions,  and  the  circumstances  may 
be  such  that  one  partner  may  recover  at  law  from  his  copartner, 
although  the  matter  creating  the  indebtedness  may  be  connected 
with  the  partnership.  A  prominent  exception  takes  the  place  of 
the  rule  when  the  sum  sought  to  be  recovered  is  separated  from 
the  partnership  account:  Id.  148.  The  making  of  a  promissoiy 
note  by  several  partners,  in  favor  of  another,  is  an  acknowledg- 
ment of  a  separation  of  the  sum  from  the  partnership  account: 
Id.  148;  Smith  v.  Lusher ,  5  Cow.  688.  The  insertion  in  the 
note,  in  this  instance,  of  the  words  "for  the  use  of  the  Beal 
Estate  Banking  Company,"  constitutes  no  part  of  the  legal  con- 
tract, and  need  not  necessarily  have  been  set  out  in  the  action. 
The  legal  title  to  the  note  was  originally  in  Mead,  and  the  note 
being  assignable  by  delivery,  the  bearer  could  institute  an  action 
in  his  own  name;  Chitty  on  Bills,  22C. 
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The  existence  of  a  copartnership  is  undoubtedly  best  estab- 
lished by  a  production  of  the  letters  constituting  it»  when  such 
exist.  It  may,  however,  be  otherwise  proved.  Yet  when  parties, 
who  are  themselves  partners,  seek  to  establish  the  existence  of 
the  copartnership,  they  should  be  required  to  bring  forward  the 
letters,  and  not  allowed  to  prove  it  aliunde,  without  first  show- 
ing a  legal  excuse  for  the  non-production  of  the  letters. 

Judgment  reversed  and  new  trial  awarded. 

Okb  Pabtneb  can  not  Sue  Co^artnxb  till  there  has  been  a  complete 
■ettlement  and  a  balance  ■trock:  Cfrtiham  v.  HoU,  40  Am.  Deo.  408,  and  note 
ooUew>tiog  other  cases  in  this  series;  Murdoch  v.  Martin,  12  Smed.  &  M.  660, 
oiting  principal  case;  Thornton  \  McMiU,  23  Miss.  369;  Sturges  v.  8w{/t,  32 
Id.  239;  Anderson  v.  Robertson,  Id.  241;  Hunt  ^,  Morris,  44  Id.  814.  The 
role  applies  to  suits  by  a  surviying  partner  against  the  administrator  of  a  de- 
oeased  partner:  White  ▼.  Waide,  Walk.  263. 

Pabtneb  mat  Mauvtain  AcnoN  aoaivst  his  GoPABTinEB,  for  his  share 
of  the  profits,  if  the  partnership  artioles  provide  for  a  division  of  the  profits 
before  the  termination  of  the  partnership:  Rondeau  v.  Pedeselaux,  23  Am. 
Dea  463.  And  if  one  partner  make  a  note  to  his  copartner,  for  the  use  of 
the  firm,  the  latter  may  recover  the  same  in  an  action  at  law  in  his  own  name: 
Anderson  ▼.  Robertson,  32  Miss.  241;  or  if  it  is  given  on  a  partial  settlement 
of  the  partnership  affairs:  Sturgen  ▼.  Sw\ft,  Id.  239.  Where  there  is  an  ac- 
tual sepajnttion  of  the  partnership  effects,  so  that  certain  specific  articles  are 
assigned  to  the  separate  share  of  each  partner,  an  action  at  law  will  lie  for 
either  party;  but  not  if  there  is  no  acfnal  division,  but  only  an  agreement  to 
divide:  Hunt  v.  Morris,  44  Id.  314.  A  court  of  equity  will  not  entertain  a 
bill  for  an  account  between  partners,  when  the  items  both  of  debit  and  credit 
are  few,  and  for  fixed  and  definite  sums,  and  easily  ascertained  in  an  action 
at  law,  by  the  verdict  of  a  jury;  Lesley  v.  Rossou,  39  Id.  368. 


SXATB    OF    M1B8I8SIPFI    V.    GOMMEBOIAL    BaNK    OF 

Manohesteb. 

[6  Smbdis  ahd  MaiWHAfJi,  218.] 

MomoH  TO  Sbt  Aaidb  Judgment,  and  for  judgment  non  obstante  versdieto^ 
comes  too  late  after  judgment  is  entered.  Such  a  motion  should  be  made 
immediately  after  the  verdict,  and  before  judgment  is  rendered  en  the 
verdict 

Aon  OF  Bank  Officebs,  within  the  Scope  of  theia  Powebs,  bind  the 
corporation. 

CUinnEH  OF  Bank  is  but  the  Agent  of  the  Gobpobation,  and  his  acts 
are  governed  by  the  general  rule  for  agents,  via.,  that  if  they  exceed  his 
authority,  they  do  not  bind  his  principal. 

Aors  OF  Cashier  of  Bank  abb  Prima  Facie  Binding,  when  performed 
in  the  discharge  of  the  ordinary  duties  which  belong  to  that  ofiice,  he  be- 
ing the  general  executive  officer  of  the  bank;  and  in  order  to  avoid  such 
acts.  It  ilevolves  upon  the  corporation  to  show  a  special  restriction. 
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Idbm. — ^Thb  Bbstrigtion  must  not  Abibb  from  the  charter  of  the  bank 
akme,  bat  from  a  limitation  imposed  npoii  the  cashier  by  the  direoton; 
for  the  directors  may  violate  the  charter  through  the  cashier,  onless  thej 
can  show  that  he  departed  from  his  duties,  as  prescribed  by  them. 

CUgHTitR  07  A  Bank  can  not  Caubb  a  FoBVBrrnAB  of  its  charter  by  a  di- 
rect and  palpable  violation  of  his  authority  or  instractions. 

Gbabok  to  Jukt,  that  17  Thkt  Bklisved  the  Cashisb  of  a  bank  did  cer- 
tain acts,  specifying  them,  contrary  to  the  charter  of  the  bank,  they 
shonld  find  for  the  plaintiff,  where  the  proceeding  was  by  information 
in  the  nature  of  a  9710  wamnUo  against  the  bank,  is  too  broad;  some 
qualification  should  have  been  added,  to  indicate  that  if  the  acts  of  the 
cashier  were  in  direct  violation  of  the  instructions  of  the  directorsy  the 
corporation  was  not  bound  by  his  acts,  because  there  was  evidence  that 
the  dirsotors  had  given  him  positive  directions. 

Ebbob  from  circuit  court  of  Yazoo  county.  The  opinion  suf- 
fioiently  states  the  case. 

R,  S.  Holt,  for  the  appellant. 

W.  E.  MUea  and  George  S.  Yerger,  for  the  appellee. 

Bj  Court,  Shabxey,  C.  J.  This  was  an  information,  in  the 
nature  of  a  quo  warranto,  instituted  under  the  act  of  1843, 
against  the  Commercial  Bank  of  Manchester.  To  the  informa- 
tion the  corporation  pleaded  the  charter,  to  which  there  were 
fourteen  replications.  A  trial  was  had  at  the  May  term,  1846, 
of  the  Yazoo  circuit  court,  which  resulted  in  a  verdict  for  the 
defendant.  On  the  part  of  the  state  a  new  trial  was  moved  for, 
on  the  ground  of  newly  discovered  evidence,  which  was  granted; 
but  the  defendant  excepted  to  the  decision  of  the  court  in  grant- 
ing the  new  trial.  The  next  trial  also  resulted  in  an  acquittal 
of  the  bank,  and  the  case  comes  up  by  writ  of  error  on  excep- 
tions taken  by  the  district  attorney,  during  the  progress  of  the 
trial.  The  replications  were  all  abandoned  except  the  second 
and  fourteenth,  and  the  questions  to  be  determined,  arise  under 
those  replications. 

The  second  replication  is,  in  substance,  that  the  subscribers 
failed  to  pay  the  first,  second,  and  third  installments  for  stock, 
but  gave  notes  for  the  amounts  due,  which  were  discounted  by 
the  bank  fraudulently,  and  with  intent  to  evade  the  charter,  and 
the  proceeds  placed  to  the  credit  of  the  subscribers.  To  this 
replication  the  defendant  rejoined,  that  since  the  making  and 
discounting  of  such  notes,  to  wit,  on  the  fifteenth  of  Februaiy, 
1838,  with  full  knowledge  that  such  notes  had  been  taken  in 
payment  of  stock  in  lieu  of  money,  the  legislature  passed  an 
act  continuing  said  corporation,  entitled  "an  act  reducing  the 
capital  stock  of  the  Commercial  Bank  of  Manchester,  and  for 
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other  'pnrpoeea^"  The  act  is  set  out  at  length,  and  it  is  averred 
that  the  legislature  thereby  waived  the  said  cause  of  forfeiture, 
and  that  the  bank  has  not,  since  the  passage  of  said  act,  re- 
ceived anything  but  gold  and  silver  for  stock. 

The  fourteenth  replication  contains  a  general  allegation  that 
the  subscribers  for  stock  had  wholly  failed  to  pay  as  the  charter 
required,  and  that  such  failure  was  with  the  consent  of,  and  by 
contract  with  the  corporation.  To  this  the  defendant  rejoined 
the  same  act  of  the  legislature,  with  the  same  averments  con- 
tained in  the  rejoinder  to  the  second  replication. 

The  case  having  been  submitted  to  the  juiy,  the  district  attor- 
ney, on  the  part  of  the  state,  requested  these  charges,  to  wit: 
1.  "If  the  jury  believe,  from  the  evidence,  that  since  the  fifteenth 
of  February,  1838,  the  cashier,  or  teller,  or  clerks  of  said  bank, 
as  officers  and  agents  of  said  bank,  received  either  directly  or  in- 
directly from  any  one,  the  notes  of  non-specie  paying  banks,  in 
payment  for  any  part  of  the  capital  stock  of  said  bank,  they 
must  find  for  the  plaintiff."  2.  "  If  the  jury  believe,  from  the 
evidence,  that  since  the  fifteenth  day  of  February,  1838,  it  was 
agreed  between  the  cashier  of  said  bank  and  William  Minter,  a 
holder  of  part  of  the  capital  stock  of  said  bank,  that  said  Minter, 
to  make  payment  of  his  stock,  and  evade  the  charter  of  said 
bank,  should  procure  the  notes  of  said  bank,  which  was  then  a 
non-specie  paying  bank;  that  said  cashier  should  receive  said 
notes,  count  out  their  amount  in  specie,  and  immediately  take  or 
receive  back  said  specie,  without  Minter  being  at  liberty  to  take 
the  same  from  the  bank,  and  that  he  should  thereupon  receive  a 
certificate  of  stock,  and  that  said  Minter  did  so  pay  an  installment 
on  his  stock,  and  receive  a  certificate,  they  must  find  for  the 
plaintiff."  The  third  charge  presents,  in  substance,  the  same 
proposition.  At  the  request  of  the  defendant  the  court  gave 
several  charges  to  the  juiy,  and  the  plaintiff  excepted  to  these 
several  decisions  of  the  court  in  refusing  and  giving  the  charges. 

It  is  thus  sure  that  two  questions  are  presented:  1.  Was  the 
act  of  the  fifteenth  of  February,  1838,  a  waiver  of  the  previous 
cause  of  forfeiture  ?  and,  2.  Did  the  court  err  in  refusing  to  give 
the  charges  asked  by  the  district  attorney,  and  in  giving  those 
asked  by  the  defendant?  The  question  of  waiver  is  raised  by  a 
motion  for  judgment  non  obstante  veredicto^  predicated  on  the 
admission  in  the  rejoinder,  that  the  bank  had,  prior  to  the  act 
of  February,  1838,  forfeited  its  charter,  and  that  the  forfeiture 
was  not  waived  by  the  act.  The  verdict  and  judgment  seem  to 
have  been  rendered  on  the  twenty-first  of  November,  1845.     On 
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the  twenty-sixth  of  the  same  month  the  district  attorney  moved 
to  set  aside  the  judgment,  and  for  judgment  non  obstante  vere- 
dicto, which  was  oyerruled.  It  is  now  objected  that  this  motion 
was  too  late  after  judgment  entered.  That  like  a  motion  in 
arrest  of  judgment,  it  must  precede  the  entry  of  judgment,  it  be- 
ing too  late  to  arrest  that  which  is  already  entered.  This  objec- 
tion is  quite  technical,  and  yet  it  is  in  strict  accordance  with  law. 
The  objection  is  made,  and  there  seems  to  be  but  one  rule  on  the 
subject;  and  that  is,  that  such  a  motion  must  be  made  immedi- 
ately after  the  verdict,  and  before  a  judgment  is  rendered  on  the 
verdict:  2  Tidd's  Pr.  840. 

We  proceed  then  to  the  consideration  of  the  charges  of  the 
court  Corporations,  from  their  nature,  act  by  agents.  They 
can  act  in  no  other  way.  The  directors  are  but  agents;  but  as 
the  business  of  the  corporation  is  conducted  by  them,  their  acts 
are  regarded  as  corporate  acts.  But  the  subagents  are  subject 
in  their  transactions  to  the  general  rules  of  agency,  as  applicable 
to  the  agents  of  individuals.  Their  unauthorized  acts,  do  not 
in  general  bind  the  corporation,  unless  they  have  been  acquiesced 
in.  The  first  charge  was  evidently  too  broad.  It  can  not  be 
that  a  banking  corporation  is  left,  in  all  respects,  entirely  at 
the  discretion  of  all  its  agents  or  servants.  The  charge  asked 
contains  the  broad  proposition,  that  payments  for  stock  may  be 
made  to  the  cashier,  teller,  or  any  of  the  clerks,  without  any 
proof  as  to  their  authority  to  receive  such  payment.  In  the 
management  of  a  corporation,  different  duties  are  assigned  to 
different  agents.  It  can  not  be  law  that  the  whole  machinery 
may  be  managed  by  any  or  all  of  the  agents  indiscriminately. 
To  make  a  payment  binding  on  the  corporation,  then,  it  should 
be  made  to  some  agent  who  is  authorized  to  receive  payments. 
But  the  charge  goes  further.  It  would  make  any  payment, 
made  directly  or  indirectly,  to  any  of  the  officers,  binding  on 
the  corporation.  This  would  extend  to  out-door  transactions 
of  an  infinite  variety  of  forms.  It  is  sometimes  customary  for 
banks  to  employ  messengers  to  deliver  notices;  if  the  charge 
asked  be  law,  a  payment  made  to  such  messenger,  in  the  course 
of  his  daily  excursions,  would  be  binding  on  the  corporation. 
On  this  hypothesis,  every  agent  employed  by  a  bank,  may  bring 
about  a  forfeiture  of  the  charter. 

The  second  charge  asked  is  more  limited.  It  confines  the 
alleged  illegal  transaction  to  a  contract  or  agreement  made  with 
the  cashier.  If  the  acts  of  the  cashier  are  in  all  cases  to  be  re- 
garded as  the  acts  of  the  bank  or  corporation,  then  it  must  be  con- 
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oeded  ihat  this  charge  should  have  been  given .  We  have  said  thai 
the  cashier  is  but  the  agent  of  the  corporation ;  and  that  his  power 
is  to  be  determined  by  the  same  rules  which  apply  to  agents  in 
general.  The  general  rule  is,  that  if  an  agent  exceed  his  au- 
thority, his  acts  are  not  binding  on  his  principal.  This  particu- 
lar description  of  agency  has  been  the  subject  of  frequent  ad- 
judication, and  the  question  must  be  regarded  as  in  a  great 
degree  settled.  The  power  of  the  cashier  of  a  bank  was  con- 
sidered by  the  supreme  court  of  the  United  States,  in  the  case 
of  Fleckner  y.  The  Bank  of  the  United  States,  8  Wheat.  338. 
The  cashier  had  transferred  a  promissoiy  note  by  indorsement, 
and  his  right  to  do  so  was  questioned.  Judge  Stoiy  thought  it 
necessaxy  to  make  an  argument  of  some  length  to  show  that  he 
had  power  to  indorse  a  note,  and  that  too  after  such  indorse- 
ment had  been  sanctioned  by  a  vote  of  the  board  of  directors. 
In  speaking  of  the  power  of  the  cashier,  the  court  said:  **  He  is 
considered  the  executive  officer,  through  whom,  and  by  whom, 
the  whole  moneyed  operations  of  the  bank  in  paying  or  receiv- 
ing debts,  or  discharging  or  transferring  securities,  are  to  be 
conducted.  It  does  not  seem  too  much,  then,  to  infer,  in  the 
absence  of  all  positive  restrictions,  that  it  is  his  duty  as  well  to 
apply  the  negotiable  funds,  as  the  moneyed  capital  of  the  bank, 
to  dischaige  its  debts  and  obligations."  The  qualification  un- 
der which  this  general  power  is  conceded  to  the  cashier,  is 
striking  and  not  to  be  overlooked.  The  power  can  only  be 
exercised  ''in  th^  absence  of  all  positive  restrictions."  The 
language  admits  of  no  other  meaning  than,  if  such  restrictions 
do  exist,  then  they  limit  the  power  of  the  cashier.  As  the 
cashier  is  held  out  to  the  world  as  the  general  agent  of  the  bank 
in  regard  to  its  funds  and  securities,  prima  facie  he  is  to  be 
deemed  as  having  authority  to  superintend  the  moneyed  a£Eairs, 
and  no  si)ecial  authority  need  be  proved.  But  if  a  bank  chooses 
to  limit  his  authority,  it  certainly  has  the  power  to  do  so:  Wild 
V.  Bank  of  Passamaquoddy,  3  Mason,  506.  This  power  results 
necessarily  from  the  superior  authority  of  the  directors.  The 
corporate  functions  are  concentrated  in  them;  the  cashier  is  but 
an  agent  of  their  appointment.  His  duty  is  not  prescribed  by 
the  charter,  but  originates  with  the  directors,  and  may  be  ex- 
tended or  limited  as  thay  may  think  proper.  From  the  general 
character  of  the  agency,  it  may  be  incumbent  on  the  bank  to 
show  the  restriction  or  limitation.  This  does  not  change  its 
effect  when  shown. 
The  case  of  Wyman  v.  HaUoweU  and  Augtista  Bank^  14  Mass. 


Jan.  184G.]  State  r.  CSom'l  Bank  of  Manchester.         285 

• 

68  1 7  Am.  Dec.  1D4],  is  a  decision  to  the  same  effect.  A  new 
bank  was  chartered  by  the  same  name  with  a  previous  one,  and 
employed  the  same  president  and  cashier.  Affidavits  were  read 
tending  to  prove,  that  the  new  corporation  had  put  in  circula- 
tion the  notes  of  the  old  one;  and  the  cashier  had  declared  that 
there  was  no  difference  between  the  notes  of  the  old  and  the 
new  corporation,  upon  the  faith  of  which  declaration  the  notes 
obtained  currency.  It  was  held  that  the  officers  who  had  so 
undertaken  to  pledge  the  credit  of  the  bank,  had  acted  unwar- 
rantably, and  could  not  implicate  the  stockholders  or  company, 
who  are  supposed  to  rely  upon  the  faithful  and  correct  dis- 
charge of  duty  by  iheir  agents  and  servants.  The  stockholders* 
said  the  court,  would  be  in  an  extremely  unsafe  situation,  if 
their  property  was  bound  by  the  irregular  transactions,  or  by 
the  dedaxations  or  confessions  of  their  officers  beyond  the  legal 
sphere  of  their  action. 

It  can  not  be  denied  that  the  acts  of  the  cashier  of  a  bank, 
performed  within  the  sphere  or  scope  of  his  duty,  are  binding 
on  the  corporation.  But  what  is  the  shpere  of  his  duty  ?  It  ex- 
tends, no  doubt,  to  all  acts  which  peculiarly  pertain  to  his  office, 
in  the  absence  of  any  express  regulation.  But  if  there  be  an 
express  regulation,  that,  of  course,  limits  the  sphere  of  his  ac- 
tion. The  directors  may  prescribe  every  duty  he  shall  perform, 
and  the  manner  of  its  performance,  and  the  sphere  of  his  au- 
thority is  then  confined  within  the  limit  so  prescribed.  And 
his  authority  may  be  from  time  to  time  changed  or  restricted. 

This  question  as  to  the  power  of  a  cashier  to  bind  the  cor- 
poration, was  again  raised  before  the  supreme  court  of  Massa- 
chusetts, in  the  case  of  Salem  Bank  v.  Olaucester  Bank,  17  Mass. 
28  [9  Am.  Dec.  Ill],  and  the  court  said:  ''The  directors  are 
the  agents  of  the  company;  the  officers  are  its  servants.  The 
duties  of  both  are  pointed  out  by  statute,  or  prescribed  in  the 
by-laws,  which  are  the  promulgated  will  of  the  company.  Act- 
ing within  the  limits  of  the  authority  thus  given,  the  company 
is  liable  for  their  acts;  but  beyond  those  limits,  they  can  not 
bind  their  principals."  And  again,  in  the  case  of  Foster  v.  .£1^ 
9ex  Bank,  17  Id.  505  [9  Am.  Dec.  168],  it  was  said  the  cashier 
could  not,  by  his  undertaking,  make  the  bank  answerable  for  a 
de]>osit,  contrary  to  its  usage,  without  previous  authority  or 
subsequent  assent.  In  the  case  of  Everett  v.  United  States,  6 
Port.  166  [30  Am.  Dec.  584],  the  transfer  of  a  promissory  note 
by  the  cashier  of  a  bank,  was  sustained  on  the  ground  that  it 
was  within  the  scope  of  power  ordinarily  conferred  upon  the 
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eMBhier,  and  yet  the  ooort  adxnitted  iliat  the  inference  would 
not  be  oondndTe;  that  it  would  be  competent  to  show  that  the 
indorsement  was  made  in  prejudice  of  the  rights  of  the  bank, 
in  which  case  it  would  not  be  a  Talid  transaction. 

This  question  is  very  fully  considered  in  the  treatise  on  cor- 
porationSy  by  Angell  &  Ames,  289  ei  seg.,  where  the  doctrine  of 
the  foregoing  cases  is  fully  recognized,  and  no  case  has  been 
found  which  holds  the  contrary.  Ma^y  other  decisions  are  there 
referred  to  in  support  of  the  same  doctrine.  The  result  of  all 
these  authorities  seems  to  be  that  bank  officers,  acting  within 
the  scope  of  their  power,  may  bind  the  corporation;  that  the 
acts  of  the  cashier,  who  is  the  general  executiTe  officer  of  the 
bank,  are  prima  facie  binding  when  performed  in  the  discharge 
of  the  ordinary  duties  which  belong  to  that  officer,  and  that  in 
order  to  aToid  such  acts,  it  dcTolTcs  upon  the  corporation  to  show 
a  special  restriction.  And  I  go  further;  the  restriction  must  not 
arise  from  the  charter  alone,  but  from  a  limitation  imposed  upon 
the  cashier  by  the  directors.  Through  the  cashier  the  directors 
may  doubtless  violate  the  charter,  unless  they  can  show  that  he 
departed  from  his  duties,  as  prescribed  by  them.  But  it  is  be- 
lieved to  be  a  clear  and  indisputable  principle,  that  the  cashier 
can  not  cause  a  forfeiture  of  the  charter  by  a  direct  and  palpa- 
ble violation  of  his  authority  or  instructions.  We  repeat  that 
the  scope  of  his  dufy  is  limited  by  the  regulations  of  the  di- 
rectors. They  may  confer  on  him,  or  permit  him  to  exercise, 
the  powers  which  are  usually  exercised  by  cashiers,  and  then 
his  acts  will  be  binding,  but  they  may  limit  his  power  if  they 
think  proper.  If  they  can  not  do  so,  his  authority  is  superior 
to  theirs,  and  the  franchise  is  placed  entirely  at  his  mercy.  It 
was  remarked,  in  one  of  the  cases  referred  to,  that  there  is  a 
difference  between  the  acts  of  a  bank  officer  and  a  mere  private 
agent  in  this,  that  persons  dealing  with  a  bank  are  presumed  to 
know  the  extent  of  the  agency,  because  it  is  limited  by  the 
charter,  or  by  the  proceedings  of  the  directors,  which  are  sub- 
ject to  the  inspection  of  every  one. 

According  to  this  view  of  the  authorities,  the  charge  asked 
does  not  accord  with  the  law.  Some  qualification  should  have 
been  added,  to  indicate  to  the  jury  that  if  the  act  of  the  cashier 
was  in  direct  violation  of  the  express  instruction  of  the  direct- 
ors, the  corporation  was  not  bound  by  his  acts.  This  was  neces- 
sary, because  the  proof  wan  explicit,  that  the  board  of  directors 
had  given  positive  directions  that  nothing  but  gold  or  silver, 
or  the  notes  of  specie-paying  banks,  should  be  received  in  pay- 
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ment  of  stock,  and  charges  must  be  given  with  reference  to  the 
evidence  before  the  jury.  There  was  no  proof  tending  to  show 
that  the  directors  had  acquiesced  in  any  violation  of  the  char- 
ter, if  any  such  occurred,  or  that  they  even  knew  of  the  com- 
mission of  such  violation.  If,  under  such  circumstances,  such 
an  act  as  that  referred  to  in  the  charge,  be  binding  on  the  cor- 
poration, there  can  be  no  limit  to  the  power  of  the  cashier. 
He  may  forfeit  the  charter,  sell  its  property,  or  squander  its 
money  at  pleasure.  By  the  seventh  section  of  the  charter,  the 
power  to  appoint  and  remove  all  officers,  clerks,  and  servants,  is 
expressly  conferred  on  the  corporation,  and  the  charter  being 
silent  as  regards  the  duties  of  the  cashier,  it  restdts  that  he  de- 
rives his  authority  from  the  directors  by  whom  it  may  be  limited. 
We  think,  therefore,  that  the  judgment  must  be  affirmed. 

Quo  Warhanto  and  Scibs  Facias  against  oorporationa  discusaed:  See  State 
T.  Bank  qf  Charleston,  39  Am.  Dec.  135. 

I>UTiES  OF  Pbbsident  AND  Cashuoi  OF  A  Bank  Discussbd:  See  Leggett  v. 
^.  •/.  Manvfaeturing  and  Banking  Co,,  23  Am.  Dec.  728. 

COBPOBATION   IS   BoUND    BT  ITS  AOENTS'  ACTS  AND  CONTBACTS  Only  when 

done  and  made  within  the  scope  of  their  authority,  as  in  the  case  of  a  natural 
person:  Leggett  v.  N,  J,  Momt^acturing  and  Banking  Co.,  23  Am.  Dec  728. 


Godley  et  al.  v.  Goodloe. 

[6  Sksdis  AivD  Mabshauu,  256.] 

KoncB  CF  Pbotbst  hay  bb  Dispensed  with  Entibelt,  or  may  be  sent 
to  the  place  whore  the  note  bears  date,  if  the  holder  of  the  not«>  is  igno- 
rant, at  the  time  of  the  protest,  of  the  place  where  the  indorser  resides, 
and  can  not  ascertain  it  after  diligent  inquiry. 

Question  of  Diligence  in  Sebvino  Notice  of  Pbotsst  is  properly  sub- 
mitted to  the  jury,  under  appropriate  charges  on  the  law,  where  it  de- 
pends upon  the  testimony  of  witnesses  given  before  the  jury. 

Question  of  Diligence  in  Sebyino  Notice  of  Pbotest  is  one  of  law 
where  the  facts  are  found  by  special  verdict,  or  agreed  on  by  the  parties, 
or  rest  on  proof  which  the  court  may  decide  upon. 

AfisuMPSiT  on  an  indorsement  of  a  promissoiy  note  dated 
**  Tuscumbia."  PlamtifFs  having  proved  by  a  notary  that  they 
had  sent  notice  to  Tuscumbia,  with  other  proof,  referring  to 
their  inquiry  to  ascertain  where  the  indorser  resided,  asked  the 
court  to  give  the  instruction  stated  in  the  opinion.  The  instruo- 
tion  being  refused,  the  plaintiffs  prosecute  this  writ  of  error. 

A.  n.  Handy,  for  the  plaintiffs  in  error. 

J,  B,  Hotolett,  for  the  defendant  in  error. 
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By  CouBT.  This  record  presents  but  a  single  question.  In 
order  to  charge  the  defendant  as  indorser  of  a  promissory  note, 
the  p^intiffs'  counsel  requested  the  court  to  charge  the  jury, 
that  "  if  the  holder  of  the  note  was  ignorant  of  the  place  where 
the  indorsers  resided  at  the  time  of  protest,  and  could  not  ascer- 
tain it  after  diligent  inquiry,  notice  sent  to  the  place  where  the 
note  bears  date  will  be  sufficient;"  which  charge  the  court  re- 
fused to  give,  and  the  plaintiffs'  counsel  excepted.  That  the 
charge  requested  is  in  strict  accordance  with  law  is  beyond  doubt. 
In  case  the  residence  of  an  indorser  can  not  be  ascertained  after 
diligent  inquiiy,  notice  may  be  dispensed  with  entirely;  or  the 
holder  may  send  the  notice  to  the  place  where  the  note  bears 
date.  This  court  has  so  decided  on  more  occasions  than  one: 
Walker  t.  liLnstdU,  3  How.  259;  Hoopes  and  Bogart  v.  Neuymariy  | 

2  Smed.  &  M.  71.  < 

But  it  is  contended,  on  the  other  side,  that  what  shall  be 
deemed  due  diligence,  is  a  question  of  law,  and  that  conse- 
quently the  charge  was  properly  refused.  Some  of  the  cases 
decide  that  where  the  facts  are  ascertained  and  undisputed,  what 
shall  constitute  due  diligence  is  a  question  of  law:  Bank  of  Co- 
lumbia V.  Lawrence y  1  Pet.  583;  Wheeler  v.  Field,  6  Mete.  290. 
On  this  same  principle,  other  cases  decide  that  what  is  sufficient 
notice  to  charge  an  indorser,  is  a  mixed  question  of  law  and  fact, 
the  facts  being  for  the  jury  to  decide,  and  the  law  for  the  court. 
Doubtless  where  the  facts  are  found  by  special  verdict,  or  agreed 
on  by  the  parties,  or  rest  on  proof  which  the  court  may  decide 
on,  the  question  is  one  of  law;  but  where  it  depends  upon  the 
testimony  of  witnesses  given  before  the  jury,  it  is  proper  to  sub- 
mit the  whole  question  to  them  under  appropriate  charges  on 
the  law.  So  we  held  in  the  case  of  Hoopes  and  Bogart  v.  New^ 
man,  supra.  But  in  this  instance  the  court  cut  off.  all  inquiry^ 
by  refusing  to  charge  either  on  the  law  or  on  the  facts. 

We  do  not  think  it  necessary  or  proper  to  decide  on  the  ques- 
tion of  diligence  as  presented  by  the  proof  in  the  case.  We 
only  decide  that  the  charge  refused  by  the  court  contains  an  un- 
deniable legal  proposition,  and  should  have  been  given.  By  re- 
fusing it,  the  court  virtually  held,  that  inability  to  ascertain  the 
residence  of  an  indorser,  after  diligent  inquiiy,  will  not  excuse 
the  want  of  notice. 

Judgment  must  be  reversed  and  the  cause  remanded. 


HOLDEB  IS  NOT    BOUND    TO  KnOW  THE  PLAGS  07  RbSIDSNCK  07  AK  In- 

DOBSXR  of  a  note  for  the  poxpose  of  giving  him  notice  in  order  to  charge  him» 
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bat  must  use  due  diligence  to  aBcertain  his  place  of  residence:  Nkhol  v,  B€Ue, 
27  Am.  Dec.  505. 

Due  I>iijoenob  is  a  Qttbstion  for  the  Jubt  in  Such  a  Cask:  Niehol  v. 
BatM,  27  Am.  Dec  505. 

SuFFicnuicrr  of  Notice  of  Dishonor,  where  the  facts  are  conceded,  is  a 
matter  of  law,  to  be  decided  by  the  court:  Ransom  ▼.  Mach^  38  Am.  Dec. 

eo2. 

The  principal  case  came  before  this  court  a  second  time,  and  is  reported 
in  13  Smed.  &  M.  233,  tub  nom,  OoocUoe  v.  Oodley,  and  the  principle  established 
in  the  principal  case,  that  "if  the  holder  of  a  note  be  ignorant  of  the  place 
where  the  indorser  resided  at  the  time  of  protest,  and  can  not  ascertain  it 
after  diligent  inquiry,  notice  sent  to  the  place  where  the  note  bears  date  will 
be  sufficient,"  was  there  affirmed. 


McDowell  v.  Cook. 

[5  Bkbdxs  asd  Mabbball,  430.] 

If  a  Person  Take  up  a  Bill  for  the  Honor  of  the  Drawer,  he  hail 
no  right  of  action  against  the  acceptor,  if  he  accepted  it  for  the  accom- 
modation of  the  drawer. 

AflS0MP8iT  by  McDowell  against  Cook,  on  a  bill  of  exchange 
drawn  by  James  Bland  on  Cook,  and  accepted  by  him  in  &Tor 
of  Chnrch  &  Bobb,  who  indorsed  it  to  plaintiff.  The  opinion 
states  the  other  facts. 

Swedes  and  Marshall,  for  the  plaintiff  in  error. 

Oeorge  S,  Yerger,  for  the  defendant  in  error. 

By  Coort,  Glatton,  J.  This  was  an  action  brought  by 
Dowell,  as  an  indorser  of  a  bill  of  exchange  drawn  by  James 
Bland  and  accepted  by  Cook.  The  acceptance  was  without  con- 
sideration, and  for  the  accommodation  of  Bland.  The  bill  was 
taken  up  at  maturiiy  by  McDowell,  at  the  request  of  Bland. 
The  sole  question  grows  out  of  the  charge  of  the  court  to  the 
jury  upon  the  trial.  That  charge  was  as  follows:  "  That  if  they 
believed  from  the  evidence  that  the  plaintiff  took  up  the  bill  at 
its  maturity  at  the  request  of  Bland,  the  drawer,  and  for  his 
benefit,  it  was  a  payment  of  the  bill,  and  they  must  find  for  the 
defendant,  and  this  whether  McDowell  and  Bland  intended  to 
release  the  acceptor  or  not." 

This  charge  lays  down  the  law  quite  as  favorably  for  the 
plaintiff,  as  is  warranted  by  the  authorities.  Chitty  thus  states 
it:  '*  If  a  person  take  up  a  bill  for  the  honor  of  the  drawer,  he 
has  no  right  of  action  against  the  acceptor,  if  he  accepted  it  for 
the  accommodation  of  the  drawer:"  Chitty  on  Bills,  542.     The 
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same  rule  is  laid  down  in  Ex  parte  Lambert^  18  Yes.  179;  and 
the  reason  is  giTen,  that  if  the  drawer  had  taken  it  up  himself, 
no  aotion  would  lie  upon  it,  and  a  third  person  taking  it  up  foi 
him  must  oocupj  the  same  ]>osition. 

The  judgment  below  was  for  the  defendant,  and  the  same  is 
affirmed. 


Habbibon  V.  Obowdibb. 


Br  MAKnro  Non  Patabli  at  PABnouLAB  Bakx,  PABfOi  abs 

to  ooDMot  to  be  governed  by  mioh  cortoina  m  may  preYifl  in  the  bank, 
with  regard  to  making  demand  of  payment. 

Pbmonal  Dbmaitd  mat  bb  Mads  at  amt  Tna  during  the  third  day  ol 
graoe,  but  a  oonstraotive  demand  at  a  bank,  liaving  r^galar  **— '^^ig 
hoara,  must  be  made  at  the  doee  of  thebiuineaa  honra,  lor  the  maker  haa 
ontil  thftt  time  to  deposit  the  money  for  the  payment  of  the  note. 

Obbatbb  STBionrBSS  must  bb  Obsbbvbd  ur  Making  CoMSiBiTornrB  Da- 
MAiros  of  payment  of  a  note  than  ia  neoeamy  in  peraooal  demanda. 

l^MB  or  Dbmand  Madi  Lbit  to  Jubt.— Where  the  notazy  teetifieB  that  he 
doea  not  reodlleot  the  preolaetime  of  presentment  of  a  note  payable  at  a 
bank,  bat  that  it  waa  liia  nanal  habit  to  preaent  notea  for  payment  about 
the  oloee  of  bnsineaa  hoara,  and  tliat  when  payment  waa  refoaed  he  al- 
ways took  the  notea  away  with  him,  anoh  testimony  shoold  liaTe  been 
left  to  the  jury  to  say  whether  the  demand  in  this  instaaea  was  made 
abont  the  close  of  business  boon. 

Bounai  or  a  Kotb  Patablb  at  a  Babk  is  not  oompeUed  to  deposit,  his 
note  in  such  bank;  if  it  is  presented  there  for  payment  at  the  doee  of 
boaineM  it  will  be  a  suffloisnt  demand.  Tlds  does  not  mean  the  ^ery 
moment  of  closing  the  doors  of  the  bank.  The  law  doea  not  prsseribe 
impraotioable  rulea ;  and  a  few  minntea  is  xegarded  as  of  little  eonsagnsBea 
in  the  applioation  of  thia  rule. 

BniABn  OF  Notb  Patablb  at  Bahx  wnsur  Boaurisa  HouBSi— In  an  ao- 
tion against  an  indorser  of  such  a  note  it  was  held  emnsona  to  instmot 
the  Jury  that  a  demand  of  payment  **  in  some  reasonable  or  oonirenisnl 
time  before  the  doors  were  dosed,"  would  be  snffldsnt^ ' 

Assumpsit.  Crowder  sued  Bodley  as  maker,  and  Haniaon  as 
indorser,  of  a  promissory  note  for  four  thousand  dollars,  pajaUe 
at  the  Commercial  and  Railroad  Bank  of  Yioksburg.  Verdict 
for  plaintiff.  Harrison  moyed  for  new  tiial,  which  being  re- 
fused, he  prosecutes  this  writ  of  enor.  The  opinion  states  the 
other  facts. 

J,  O.  ffarriaon,  for  the  plaintiff  in  enor* 

Mamm  and  BturweU,  for  the  defendant  in  ezior. 
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By  Court,  Shabket,  C.  J.  This  suit  was  brought  against  the 
maker  and  the  indorser  of  a  promissory  note.  To  establish 
the  liability  of  the  indorser,  the  notary  was  called,  who  testified 
that  he  presented  the  note  at  the  bank  where  it  was  made  pay- 
able, on  the  last  day  of  grace,  during  banking  hours.  On  being 
questioned  as  to  the  particular  time  of  presentment,  he  stated 
that  he  had  no  recollection  of  the  fact  of  presentment,  or  the 
precise  time  at  which  it  occurred,  except  by  reference  to  his  pro- 
test, then  before  him,  but  had  no  doubt  that  he  did  so  present 
the  note.  He  further  stated,  that  when  he  commenced  acting 
as  notaiy  he  adopted  the  rule  of  presenting  notes  on  the  last 
hour  of  banking  hours,  on  the  last  day  of  grace,  and  about  the 
close  of  the  buainees  hours,  beliering  that  practice  to  conform 
to  the  law.  He  had  no  recollection,  howeyer,  of  the  time  when 
presentation  was  made  in  this  case.  His  practice  was  to  take 
the  note  away  with  him  when  payment  was  refused.  He  did 
not  recollect  that  he  oyer  remained  in  bank  until  it  closed,  ex- 
cept on  one  occasion,  and  did  not  recollect  or  belieye  that  he 
pursued  that  course  with  this  note.  He  would  not  say  that  he 
presented  this  note  one  hour,  or  one  minute,  or  any  specific  time 
before  the  close  of  banking  hours,  except  from  his  usual  habit  of 
making  demand  about  the  time  the  bank  dosed.  Notice  was 
deliyered  to  the  indorser  at  his  residence.  The  teller  in  the 
bank  stated  that  the  bank  had  regular  business  hours,  from  ten 
o'clock  ▲.  M.  until  two  p.  m.,  and,  by  the  custom  of  the  bank, 
debtors  had  until  the  expiration  of  banking  hours  to  pay, 
and  that  no  note  was  oonsidared  dishonored,  if  payment  was 
made  at  the  last  moment. 

On  this  eyidence  the  defendant's  counsel  requested  the  court 
to  charge  the  jury,  that  if  they  belieyed  it  was  the  usage  and 
custom  of  the  bank  to  regard  notes  payable  there,  as  only  due 
at  the  expiration  of  business  hours  on  the  third  day  of  grace, 
then  notes  made  payable  at  the  bank  are  goyemed  by  this 
usage,  and  the  note  sued  on  was  not  due  until  the  expira- 
tion of  business  hours  on  the  third  day  of  grace,  and  that 
a  presentation  and  demand  of  payment  before  that  time,  is  in- 
sufficient to  charge  the  indorser.  That  it  is  incumbent  on  the 
plaintiff  to  proye  to  the  satis&ction  of  the  juiy ,  that  the  note  was 
left  in  bank,  and  was  there  when  the  baiJc  closed  on  the  third 
day  of  grace;  and  if  such  proof  is  not  made  they  must  find  for 
the  defendant.  That  in  order  to  charge  an  indorser,  the  testi- 
mony must  not  leaye  it  doubtful  whether  the  note  was  in  bank 
when  it  closed,  but  it  must  appear  clearly  and  satisfactorily  that 
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it  was  diere.  The  court  refused  the  inBtmctioiis,  except  with 
this  modification;  that  if  the  note  was  in  bank  at  the  close  of 
bosinees  hours;  or  if  it  was  presented  by  the  notaxy,  and  payment 
demanded,  at  the  close  of  business  hoars;  or  if  a  demand  was 
made  by  him  at  some  reasonable  or  conyenient  time  before  the 
doors  were  closed  on  the  third  day  of  grace,  it  will  be  sufficient, 
to  charge  the  indorser. 

The  law  undoubtedly  is,  that  by  making  a  note  payable  at  a 
particular  bank,  the  parties  are  presumed  to  consent  to  be  gor- 
emed  by  such  customs  as  may  prevail  in  the  bank,  with  regard 
to  making  demand  of  payment.  A  greater  strictness  must  be 
observed  in  making  these  oonstmetiye  demands,  than  is  neces- 
saiy  in  personal  demands.  A  personal  demand  may  be  made 
at  any  time  during  the  third  day  of  grace,  but  a  construct- 
ive demand  at  bank,  having  r^gidar  business  hours,  must  be 
made  at  the  dose  of  the  business  hours,  for  the  maker  has  until 
that  time  to  deposit  the  money  for  the  payment  of  the  note. 
This  rule  has  in  it  more  strictness  than  reason;  but  as  it  is  so 
established,  it  is  best  not  to  depart  from  it. 

It  is  vexy  difficult  to  distingnish  this  case  from  that  of  Plants 
ent  Bank  v.  Marhham,  6  How.  (Miss.)  897  [87  Am.  Dec.  162],  and 
yet  there  is  some  difference.  In  both  oases  the  notaries  state 
that  they  do  not  recollect  i^  precise  time  of  presentment;  but 
in  this  case  the  notary  states  that  it  was  his  usual  habit  to  pre- 
sent notes  for  payment  about  the  dose  of  business  hours,  which 
rule  he  had  adopted  from  a  conviction  that  in  that  vray  only 
would  an  indorser  be  bound.  Had  this  testimony  been  left  to 
the  juzy  without  a  charge,  it  is  quite  probable  thej  would  have 
found  for  the  plaintiff.  The  question  was  so  nicely  balanced  aa 
to  make  it  proper  that  it  should  have  been  left  to  the  juiy  to  say 
whether  the  demand  in  this  instance  was  made  about  the  dose 
of  business  hours.  In  the  case  of  The  PUmtenf  Bank  v.  Marh^ 
ham,  9upra,  it  was  said,  "  that  a  note  or  other  security  thus  pay- 
able at  a  bank,  can  not  be  considered  as  due  until  the  expiration 
of  the  hour  allowed  for  payment  by  the  invariable  usage  of  the 
bank;  and  that  it  must  be  left  at  the  bank  until  the  completion 
of  the  allotted  hour."  In  the  application  of  this  rule  to  notes 
hdd  by  the  bank,  there  can  be  no  difficulty.  But  it  may  be  ex- 
acting too  much  to  require  a  literal  compliance  when  notes  are 
hdd  by  individuals.  There  is  no  rule  of  law  whidi  compds  a 
holder  to  deposit  his  note  in  the  bank  at  whidi  it  was  made  pay- 
able. If  it  be  presentqpl  there  at  the  dose  of  business  hours,  it 
must  be  suffident;  and  this  I  apprehend  was  all  that  was  meant 
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in  the  decudon  of  The  Planterif  Bank  v.  ManrKham^  mipra.  Here 
a  difficulty  again  ooouxb;  must  the  demand  be  made  at  the  yezy 
moment  of  closing  the  doors  of  the  bank,  that  point  of  time  be- 
ing the  termination  of  business  hours?  Or  i?ill  some  anterior 
time  answer  the  purpose?  The  law  does  not  prescribe  imprac* 
ticable  roles.  Its  requirements  are  reasonable,  and  probably  a 
few  minutes  would  be  regarded  as  of  little  consequence  in  the 
application  of  the  role.  But  the  court  seems  to  haye  laid  down 
the  role  of  law  with  greater  latitude  than  is  fairly  warrantable, 
when  it  was  said  a  demand  made  "  in  some  reasonable  or  con- 
venient  time  before  the  doors  were  dosed/'  would  be  sufficient. 
We  would  aToid  yerbal  criticisms  as  much  as  possiUe,  and  yet  it 
sometimes  becomes  necessary  to  weigh  the  signification  of  words. 
A  reasonable  time  would  present  a  question  of  law;  but  a  **  con- 
Tenient  time"  before  the  closing  the  doors  is  too  indefinite.  It 
must  mean  the  conyenience  of  the  notary;  and  it  might  best 
suit  his  conTenience  to  make  the  demand  in  the  morning  when 
the  doors  were  opened.  The  charge  sustained  would  establish 
a  new  role,  and  lead  to  refinements  of  a  perplexing  character, 
which  should  be  aToided.  We  therefore  conclude  there  was 
error  in  the  chaxge,  for  which  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

IhaiA]n>-*Nora  Patablb  ax  PABasouLAS  Plaob:  8m  CfUugom  y.  PraiUt 
40  Am.  Boo.  1^  wad  nofee  referring  to  other  osaee. 

DncAND  OH  Korai  Madi  Patablb  at  Pabxzoulab  Bahx  miiit»  ae  a  gen- 
eral rule,  be  made  in  hanking  hoars;  bnt  aometunes  demand  after  K^wMng 
hoore  ia  snffloient:  See  CoAea  y.  HwU,  41  Am.  Dec.  689,  and  OommerckU  tie. 
Bank  ▼.  Homer,  40  Id.  80;  bnt  aee  contra  eren  where  there  waa  a  onatoia 
among  hanking  bonaea  not  to  preaant  notea  for  payment  nntil  after  the  nanal 
banking  honnt  YTaOaee  ▼•  Gwk^  95  Id.  202L 


;pi;^: 


ET  AL.  V.  TbIGO  ET  AL. 

(6  SiCBBn  AMD  MoiWIiWi,  641.] 

Iv  Aoznm  ov  a  Bond,  Patablb  in  Nona  ov  a  Cxbtain  BAHXt  a  plea  ol 
tender  which  doea  not  ayer  that  the  defendanta  were  alwaya  ready  to 
pay  the  aaid  notea  from  the  time  of  tender,  and  doea  not  aTor  that  the 
tender  waa  made  on  the  day  of  the  maturity  of  the  bond,  ia  demnnable. 

MSABUBB  OW  DAUAQMBf   IN  AH  AonOH    OH  A  B0H1>   PaTABLI   OT  KoTIB  of 

a  certain  bank,  ia  the  Tafaie  of  the  notea  on  the  day  the  obligation  be- 
came payable. 
Uhdib  Act  or  1840  FoBBiDDnro  Assighhxhtb  bt  Bahxb  or  Dnn  Dui 
Tbkic,  a  def enae  of  the  atatnte  to  an  action  by  an  aarignaa  ol  any  aooh 
debt  mnat  be  made  by  plea  in  abatement. 
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Ck>TENAjrr.    The  opinion  BujBScienily  states  the  case. 
J.  F.  7\vUer,  for  the  plaintiff  in  error. 
Luca8  and  Clapp^  for  the  defendants  in  error. 

By  Court,  Ciattok,  J.  This  was  an  action  of  covenant  upon 
a  sealed  instrument,  by  which  the  defendants  below,  the  now 
plaintiffs  in  error,  promised  to  pay,  four  months  after  date,  to 
William  H.  Baylies,  or  order,  fiye  hundred  dollars,  with  interest 
from  date.    It  was  assigned  by  Bayliss  to  Trigg  k  Chester. 

The  defendants,  besides  the  plea  of  payment,  filed  a  special 
plea,  in  which  it  was  ayerred  that  the  said  instrument,  though 
made  payable  to  Bayliss  upon  its  face,  was  in  reality  due  to  the 
Hernando  Bank,  and  was  by  agreement  to  be  paid  in  the  bills 
of  said  bank,  and  that  on  the  sixteenth  of  NoTember,  1840, 
they  tendered  the  amount,  in  bills  of  said  bank,  to  the  plaintiffs, 
and  that  the  defendants  faring  said  sum  and  all  interest  into 
court,  ready  to  be  paid  to  said  plaintiffs.  A  demurrer  was  filed 
to  this  plea.  Among  the  causes  assigned  were  the  following: 
"  That  the  plea  does  not  aver  that  the  defendants  were  always 
ready  to  pay  the  said  bills  from  the  time  of  the  tender,"  and 
« that  it  does  not  aver  the  tender  was  made  on  the  day  of  the 
maturity  of  said  instrument."    It  beeame  due  in  May,  1840. 

Both  these  objections  to  the  plea  are  good.  The  plea  must  aver 
a  continual  state  of  readiness  to  pay,  or  it  is  bad  upon  demurrer: 
Tieman  y.  Napier,  Peck,  212;  S.  C,  5  Terg.  414.  Although  the 
defendant  under  such  averment  may  not  be  able  to  show  its 
truth,  yet  its  introduction  enables  liie  plaintiff  to  show,  if  the 
fact  be  so,  that  upon  a  subsequent  demand,  the  defendant  had 
failed  to  pay,  which  would  defeat  the  defense:  5  Yerg.  414, 
mipra.  The  plaintiffs  were  entitled  to  the  Hernando  Bank  bills, 
taking  the  plea  to  be  true,  on  the  day  the  obligation  became 
payable.  The  same  nominal  amount  six  months  afterwards 
in  such  bills,  might  be  of  much  less  yalue.  In  an  action  of  cov- 
enant of  this  kind,  the  measure  of  damages  must  be  the  value  of 
the  article  at  the  time  of  the  breach,  not  its  value  six  months 
afterwards.  The  rights  of  the  parties  become  fixed  on  that  day. 
The  demurrer  was  therefore  properly  sustained:  Oardon  v.  Far* 
ker,  2  Smed.  &  M.  495. 

It  is  said  in  argument,  that  though  this  might  be  true  at  com- 
mon law,  yet  that  the  act  of  1840  forbids  assignments  by  banks, 
and  permits  payment  of  debts  due  to  banks  to  be  made  under 
all  tnrcumstances  in  their  own  issues,  and  that  this  varies  the 
common  law  rule.     It  may  be  a  matter  of  much  doubt,  whethet 
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it  would  be  admuMdUe  in  a  court  of  law,  to  prore  that  the  obli- 
gation did  not  originally  belong  to  Bayliss,  but  to  the  bank. 
See  J^T.  Borah,  1  Ired.  Eq.  229  [36  Am.  Dec.  48],  and  WUsan 
i.  Spencer y  1  Band.  76  [10  Am.  Deo.  491].  But  even  if  this 
could  be  done,  the  statute  directs  that  after  assignment  the  suit 
shall  abate  upon  the  plea  of  the  defendant.  This  court  has  de- 
cided that  the  proper  mode  to  make  the  defense  is  by  plea  in 
abatement:  Plarderff  Bank  t.  Sharp,  4  Smed.  k  M.  17.  The 
parties,  therefore,  by  permitting  the  suit  to  be  conducted  by  the 
plaintiflffl  as  assignees  of  Bayliss,  without  question  of  their 
character  in  this  particular  by  ytoiper  plea,  haye  admitted  their 
right  to  sustain  the  suit  in  that  character.  As  this  was  not  oon« 
troTerted  in  the  proi)er  mode,  it  can  not  now  be  reached. 

There  is  no  bill  of  exceptions  in  the  cause,  nor  was  any  charge 
asked  of  the  court,  nor  any  request  of  leave  to  amend. 

The  judgment  is  affirmed. 

Tbb  PBDrdFAL  OASi  18  oiTED^  to  the  point  that  it  a  bank  in  Mi«iMlppi 
aMign  any  of  its  evidenoea  of  debt,  and  the  anignee  faring  snit  thereon,  the 
defondanta  can  avail  themselves  of  the  benefits  of  the  act  of  1840,  prohibiting 
the  banks  from  assigning  their  evidenoee  of  debt,  and  requiring  them  to  ra> 
oeive  their  own  notes  in  payment  of  aU  debts  dne  them,  by  plea  in  abate- 
ment only,  in  Oommerckd  Bank  ▼.  Thompmm,  7  Smed.  ft  M.  448;  to  kha 
point  that  in  an  action  on  a  note  payable  in  partioolar  bank  notes,  a  plea  ol 
tender  on  the  day  of  the  matoxity  of  the  note,  is  bad  becanse  it  did  not  ayw 
state  of  readiness  to  pay,  in  Betuaawm  ▼.  ShMeif,  9  Id.  40S. 


Gaines  ex  al.,  Adm'bs^  v.  Sbolbt. 

[7  SlIIDai  AMD  IflBSWiTiTi,  SB.] 

TBomAxm  CouBT  has  Exclusive  Jubisdictiok  over  the  distrilmtion  ol  las 
estates  of  deoedents.  Chanoery  will  not  afford  relief  from  a  decree  oldia- 
tribntion. 


Appeal  from  superior  court  of  chancery.  The  opinion  siifl- 
dently  states  the  case. 

W.  O.  Thompaon,  for  the  appellants. 

HugheB,  for  the  appellee. 

By  Court,  Olattok,  J.  After  distrilmtion  of  the  estate  of  a 
decedent,  under  an  order  of  the  probate  court,  this  bill  was  filed 
by  the  appellants  in  the  superior  court  of  chancery  against  one 
of  the  distributees,  to  recover  from  him  a  ratable  proportion  of 
the  estate,  to  which  they  alleged  their  intestate  was  entitled, 
and  whose  claims  had  been  overlooked  or  disregarded  in  the 


296  Uabmon  v.  James.  [Miaa. 

difltribution.  To  this  bill  a  demurrer  was  filed,  which  was  sus- 
tained by  the  court,  and  the  bill  dismissed.  According  to  the 
well-understood  powers  of  the  probate  court,  under  repeated 
decisions  of  this  court,  it  has  exclusive  jurisdiction  oyer  the  dis- 
tribution of  the  estates  of  intestates.  If  in  this  instance  error 
was  committed  to  the  prejudice  of  the  appellants,  their  remedy 
was  not  by  original  bill  in  chancery  against  one  or  more  of  the 
distributees. 

The  decree  of  the  court  below  was  correct,  and  must  b# 
affirmed. 


Habmon  v.  James  ei  TTx. 

[7  SMMDEM  SJKD  ^'— *f^TrTi.  111.] 

DoD  TO  A  Mabrixd  Woman  is  not  Void,  and  can  noi  be  quMtloned  by 
third  penons.  A  gift  from  the  vendor  to  her  would  be  Talid  upon  her 
aooeptance  of  it;  and  a  sale  it,  as  to  third  persons,  eqnaUy  good,  whether 
she  can  be  compelled  to  pay  for  the  property  or  not 

Dexd  18  KOT  Void  iob  Unoxbtaintt,  which  conveys  all  the  grantor's  in- 
terest in  real  estate  in  a  certain  town,  without  describing  the  lots  sepa- 
rately. 

OOPT  OV  ▲  BlOOBOKD  TiTLS  BOKD  18  KOT  ASMISSIBLB  III  BviDXiraBp  wlth- 

oat  first  aoooonting  for  the  absence  of  the  originaL 

Pabol  EviDXNcn  ov  thb  Diolabahons  or  a  Tinamt  dt  odmmoh  that  he 
bad  many  years  before  conveyed  all  his  interest  to  his  co-tenant,  is  not 
admissible  against  his  snbseqaent  grantee,  in  an  action  of  ejectment  by 
him  against  the  grantees  of  snch  co-tenant. 

Whxbb  Bond  iob  Titlb  is  Gitxn,  thb  Intsbest  of  the  vendee  is  not  sub- 
ject to  sale  on  execution,  unless  the  purchase  money  has  all  been  paid. 

Oubibb  bt  Onb  Tenant  in  common  ov  his  Co-tbnant,  may  be  inferred 
from  circumstances,  and  it  is  matter  of  fact  for  the  finding  of  a  jury. 

Failubb  to  Jour  m  Issub  bt  Simzlitbb  can  not,  after  verdict,  be  cause  of 
reveisaL 

Ejbotkbiit  to  recover  undiyided  half  of  a  certain  lot  in  Yazoo 
diy,  formerly  Manchester.  Defendants  in  error  claim  title  by 
deed  from  one  Bernard  to  Mrs.  Ann  M.  James,  of  '*  all  his  in* 
terest  in  real  estate  in  the  town  of  Manchester.''  The  other 
facts  sufficiently  appear  in  the  opinion 

N,  O.  and  8.  E.  Ifye  and  W.  Thompson^  tor  the  plaintiff  in 
enfor.  • 

WUkinson  and  MUes,  for  the  defendants  in  error. 

By  Oourt,  Clattok,  J.  This  was  an  action  of  ejectment,  in 
the  circuit  court  of  Yazoo  counly ,  to  recover  an  undiyided  moiety 
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of  a  lot  in  Yazoo  cify.  The  plaintififs  below  derived  tiUe  from  a 
conTeyance  made  hj  Thomas  Bernard,  to  whom  the  eommia- 
fiioners  of  the  town  had  originally  eonv^ed  the  lot  in  question, 
jointly  with  Angus  McNeill.  The  plaintiff  in  error  claims  title 
under  the  same  deed  of  the  commissioners.  McNeill,  it  is 
alleged,  gave  a  title  bond  for  his  interest  in  the  lots,  to  James  0. 
Hawlqr.  Hawlqr  conyeyed  by  deed  to  0.  Dart,  under  a  judg- 
ment and  execution,  against  whom,  the  ancestor  of  Harmon 
purchased;  and  upon  his  death  the  same  descended  to  the  pres- 
ent plaintiff  in  error,  defendant  in  the  court  below.  There  was 
an  attempt  to  prove  on  the  part  of  the  defendant  Harmon,  by 
parol,  that  Bernard,  before  he  conveyed  to  James  and  wife,  had 
said  he  had  conveyed  his  interest  in  the  premises  to  McNeill; 
that  McNeill  was  absent  in  parts  unknown;  that  the  said  conv^- 
ance  had  never  been  recorded;  and  that  fruitiess  effort  had  been 
made  to  discover  the  residence  of  McNeill.  It  will  thus  be  seen 
that  it  is  an  action  by  one  tenant  in  common  against  another. 

Various  questions  have  been  made  in  the  argument,  which  will 
be  noticed  in  their  order.  It  is  said  that  the  conveyance  from 
Bernard  to  the  plaintifEs  is  void,  because  a  married  woman  is 
not  able  to  contract.  That  question  can  not  be  raised  by  this 
pariy.  Bernard  does  not  appear  to  be  dissatisfied  vrith  the  con- 
veyance, and  no  one  else  can  object  for  him.  A  gift  from  him 
to  Mrs.  James,  of  the  lot,  would  be  valid,  upon  her  acceptance 
of  it,  and  a  sale  is,  as  to  third  persons,  equally  good,  whether 
she  can  be  compelled  to  pay  for  it  or  not.  That  concerns  Ber* 
nazd  alone.  The  other  objections  to  the  deed  are  equally  un- 
tenable. It  is  not  very  formal,  it  does  not  describe  any  particu- 
lar lot  by  number,  but  is  a  general  conveyance  of  all  his  lots  in 
that  town.  There  is  no  such  uncertainly  in  this  as  to  make  the 
conveyance  void.  It  is  sufficient  to  convey  all  of  Bernard's 
interest,  for,  by  reference  to  the  deed  of  the  commissioners,  it  is 
seen  that  the  lot  in  question  was  included  in  their  deed  to  him. 
The  legal  tiUe  of  the  plaintiff  is  thus  made  out,  and  the  right  to 
recover  established,  unless  an  equal  titie  be  shown  to  exist  in  the 
defendant.  This  has  not  been  done.  The  original'title  bond 
from  McNeill  to  Hawley  was  not  produced.  A  copy  was  offered 
in  evidence,  without  accounting  for  the  absence  of  the  original. 
This  was  rightly  rejected,  as  the  copy,  under  such  circumstances, 
was  not  proi>er  evidence:  Eaydon  v.  Mbare,  1  Smed.  &  M.  607. 

The  exclusion  of  the  parol  evidence  of  the  conveyance  by 
Bernard  to  McNeill,  was  not  error.  The  offer  was  to  prove  by 
the  witness,  the  declaration  of  Bernard,  that  he  had  conveyed 
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all  his  interest  in  the  lots  in  question  to  McNeill,  as  early 
as  1835.  It  would  be  of  dangerous  tendency  to  set  aside  a 
deed,  to  give  preference  to  another  upon  a  declaration  of  that 
sort.  If  such  conveyance  had  ever  been  made,  and  been  lost, 
a  bill  in  equity  against  all  the  x)arties  in  interest,  to  set  up  the 
lost  deed,  would  have  been  the  proper  mode  of  proceeding. 
But  even  if  the  title  bond  of  McNeill  had  been  admitted  in  tes- 
timony, it  would  probably  not  have  helped  the  defendant.  It 
was  executed  to  Hawley,  no  deed  appears  ever  to  have  been  exe- 
cuted to  him,  nor  is  payment  of  the  purchase  money  by  him 
shown.  He  conveyed  to  Dart,  and  Harmon  purchased  at  exe- 
cution sale  against  Dart.  According  to  the  decisions  of  this 
court,  Hawley  does  not  appear  to  have  had  any  interest  which 
was  the  subject  of  execution  sale  at  law;  he  could  transfer  no 
greater  title  to  Dart  than  he  possessed  himself — a  mere  equity. 
Whether  Dart  had  an  interest  which  could,  be  sold  under  exe- 
cution, we  need  not  decide;  it  is  enough  to  show  that  the  title 
of  the  defendant  was  not  equal  at  law  to  that  of  the  plaintiff. 

But  it  is  said  that  there  was  no  proof  of  ouster  of  the  one 
tenant  in  common  by  the  other,  and  that  without  such  proof, 
verdict  should  not  have  been  rendered  for  the  plaintiff.  The 
charge  of  the  court  contained  a  very  fair  exposition  of  the  law. 
An  ouster  may  be  inferred  from  circumstances,  and  it  is  a  mat- 
ter of  fact  for  the  finding  of  a  jury:  1  Tilling.  Adams,  56; 
Cumminga  v.  Wyman,  10  Mass.  468.  There  were  circumstances 
proven,  from  which  an  ouster  might  very  properly  be  inferred, 
and  we  shall  not  disturb  the  finding.  Again  it  is  said,  that  if 
an  ouster  were  established,  if  it  occurred  before  the  conveyance 
from  Bernard  to  the  plaintiffs,  the  conveyance  itself  is  void  for 
champerty.  On  this  point  the  court  charged  the  jury,  *'  that  if 
the  ouster  were  committed  before  the  conveyance  from  Bernard 
to  the  plaintiff,  that  conveyance  was  void  for  maintenance." 
This  was  as  favorable  to  the  plaintiff  in  error  as  he  could  have 
desired.  Without  expressing  any  opinion  as  to  its  correctness, 
it  is  sufficient  to  say,  that  he  can  not  complain  of  it.  It  was 
incumbent  upon  him  to  prove  that  the  ouster  was  previous  to 
the  conveyance,  if  the  fact  were  so;  and  having  failed  to  do  it» 
he  can  not  complain  of  the  finding. 

The  last  point  made,  that  there  is  no  mmilUerf  can  not,  after 
verdict,  be  cause  of  reversal:  Smith  v.  Eubanks,  9  Yerg.  24. 

The  jv  dgment  is  affirmed. 

■  Whxthsb  Onana  has  Bbsuiabd  trom  Exglusivz  Posbbssiok  and  n- 
ceipt  of  rents  and  profits  by  one  tensat  in  oonunon,  for  a  great  length  of  tunsb 
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ii  a  qnestion  of  fftot  for  the  Jnry:  BoUon  v.  ffamiUont  37  Am.  Doo.  509.  A 
tenant  in  common  may  maintain  an  action  of  ejectment  against  hia  oo-tenant| 
or  those  holding  onder  him,  npon  proof  of  onster;  bat  it  is  not  neoeaeaiy  that 
the  ouster  bo  aooompaDiod  bj  f oroe— it  may  be  inferred  by  the  jnry  from  the 
eiroamstaooesy  as  reoeiTing  and  claiming  all  the  rents,  and  refoaing  to  let  the 
other  par^  in  possession  on  demand:  Corbin  v.  CoMn^  81  Miss.  570. 

OuarrxB  A]n>  AiyvKsn  PoflssnxoN  bt  Co-tbkaut:  See  cases  collected  in 
note  to  PMUip§  ▼.  G^rej^,  36  Am.  Bee  160. 

iKTWBMgn  ow  VnnDia,  haying  Tnui  Bond  only,  is  not  Smwxor  to  Sals 
under  exeoation«  when  any  part  of  the  purchase  price  of  the  land  remains  un* 
paid:  Chodwim  ▼.  Andentm,  5  Smed.  ft  M.  730;  JkkifiM  ▼.  Andm'mmt  7  Id. 
630;  but  if  he  has  paid  all  the  purchase  money,  the  Isod  is  liablep  the  Tendee 
having  a  oomplets  equity:  Tkomp9on  ▼.  WheaUeif^  6  Id.  499;  Moodf  ▼.  Jbrr*  6 

id.ioa 


GOFFBIAN  V.  BbOWIX. 

[T  flKirai  Aim  Miiisii*fj»  IV.] 

JvDcaairr  urov  a  Bjrbazit  is  as  Muoh  a  Bab  to  another  suit  lor  tfaa 
same  canss^  between  the  same  parties,  ss  a  judgment  after  Terdlot 

In  RNEaazrr,  ten  Plaintiif  Voluntabilt  Abandons  his  Gauo,  and  ad« 
mits  that  ha  has  no  cause  of  action;  it  ia  this  admission  upon  the  reootd 
whidh  ooostitutes  a  bar  to  another  suit»  sad  operates  ssaa  estoppel  to  ths 

Plba,  Hkld  not  to  bb  a  Bxtbazit  ob  Bab  to  PLAiNnnr^  AonoN,  via., 
"that  suit  for  the  same  cause  of  action,  between  the  same  parties,  had 
been  previously  brought,  in  which  the  plaintiff,  in  his  own  proper  per- 
son, came  into  court  and  confessed  that  he  would  not  further  proseouto 
his  said  suit  sgainst  the  defendant,  but  from  the  same  altogether  with- 
drew himself,  whereupon  it  was  considered  by  the  courts  that  the  plaint 
iff  should  take  nothing,  and  that  the  defendant  go  without  day." 

AiMWMWiT  on  a  promifiaozy  note  for  dx  ihoiiaand  four  hundred 
and  forty-fiye  dollars,  brought  by  one  Brown  against  B.  Ooff- 
man  and  B.  T.  Bryarly.  Defendants  put  in  a  plea  as  given  in 
the  opinion.  Court  sustained  a  demurrer  to  the  plea.  Defend- 
ants refusing  to  answer,  judgment  was  rendered  against  them. 
From  which  defendant  Ooffinan  prosecutes  this  writ  of  enor. 

Waulf  for  the  plaintiff  in  ezror. 

A.  C.  Bame,  for  the  defendant  in  ezror. 

By  Ck>urt,  Glation,  J.  The  only  question  in  this  case  is>  as 
to  the  effect  of  this  plea  of  the  defendant;  that  a  suit  had  been 
previously  brought  for  the  same  cause  of  action  between  the 
same  parties,  **  in  which  the  plaintiff  in  his  own  proper  person 
came  into  court,  and  confessed  that  he  would  not  further  prose* 
cute  his  said  suit  against  the  defendant,  bat  from  the  same 
altogether  withdrew  himself,"  whereupon  it  was  considered  hy 
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the  oouri,  that "  the  plaintiff  should  take  nothmg,  and  that  the 
defendant  go  without  day/'  Upon  demuxxer,  judgment  iras 
tendered  against  the  plea  in  the  court  below. 

It  is  insisted  that  this  pxoceeding,  set  up  as  a  defense  in  the 
plea»  amounted  to  a  rdraxU,  and  that  the  present  suit  for  the 
same  cause  of  action  can  not  be  maintained.  It  is  no  doubt 
the  law  that  a  judgment  upon  a  rdraxU,  is  as  much  a  bar  to  an- 
other suit  for  the  same  cause,  between  the  same  parties,  as  a 
judgment  after  verdict.  The  only  question,  therefore  is,  whether 
this  be  a  retraxit.  The  older  authorities  are  not  very  clear  in 
their  statement  of  what  amounts  to  a  retraxit.  In  a  late  case, 
the  rule  is  thus  very  explicitly  stated:  *'  In  a  retraxU,  the  plaint- 
iff Toluntarily  abandons  his  cause,  and  goes  further,  he  admits 
that  he  has  no  cause  of  action:"  Putner  t.  Edwards^  6  Band. 
677.  It  is  this  admission  upon  the  record,  that  he  has  no  cause 
of  action,  which  constitutes  the  bar,  and  operates  as  an  estoppel 
to  the  pariy.  On  the  same  subject,  the  supreme  court  of  the 
United  States  employs  this  language:  **  The  nature  and  effect 
of  a  noiUe  prosequi,  was  not  well  defined  or  understood  in  early 
times,  and  the  older  authorities  iuTolve  contradictory  conclu- 
sions. In  some  cases  it  was  considered  in  the  nature  of  a  r9- 
iraxit,  operating  as  a  full  release  and  discharge  of  the  action, 
and  of  course  as  a  bar  to  any  future  suit.  In  other  cases  it  was 
held  not  to  amount  to  a  retraxit^  but  simply  to  an  agreement 
not  to  proceed  further  in  that  suit,  as  to  the  particular  person 
or  cause  of  action  to  which  it  was  applied.  This  latter  doctrine 
has  been  constanUy  adhered  to  in  modem  times,  and  consti- 
tutes the  receiyed  law:*'  Mnor  t.  Mechanicif  Bank  qfJleaeandria, 
1  Pet.  74. 

The  facts  pleaded  in  this  case  do  not,  in  our  view,  amount  to 
a  retraxU,  or  to  an  acknowledgment  upon  the  record  by  the 
plaintiff,  that  he  has  no  cause  of  action.  They  constitute  only 
a  dismission  of  the  suit,  or  a  noOeproseqwL 

The  judgment  is  therefore  afBrmed. 


Andbbwb  ex  All.  i;.  Plaktbbs'  Babk. 


[7  Bamns  amd  IfiiwiiTiTi,  191.] 

Wnaa  Oiis  Pabxnes  Subsobibbs  thb  Pabxnxbship  Kami  to  ▲  Non  v 
■iiretifli  for  a  third  person,  withont  the  anthority  or  oooMiit  ol  the  other 
partner,  the  latter  is  not  bonnd,  and  it  lies  upon  tha  plaintiif  to  pcovo 
the  ooDsent  or  aathority  of  the  other  partner. 
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AlTTBOBnT  or  PaBTNSB  to  BiVB  HU  CoPABTinEB  BT  SlOITIHO  COPAXrVKB- 

8HIP  Naxb  to  a  note,  aa  raretioi  of  a  third  penon^  may  be  premmed 
fron  ciroiiiiistaiioee. 
PmuMpnoir  ow  Authobitt  or  Obb  Pabxhxb  to  Sign  Copabtvbbship 
Namb  to  a  note,  ae  eiuraties  of  third  penon,  ariaing  from  the  fact  that 
anoh  partner  had  been  in  the  habit  of  naing  the  firm  name  in  aooh  a 
mode,  ia  rebutted  by  proof,  that  anoh  other  partner  waa  not  the  aetiog 
partner,  and  that  when  aooh  a  nae  of  the  firm  name  oame  to  hia  knowl- 
ledge,  he  denied  that  any  anoh  authority  waa  repoaed  in  hia  copartner. 

Ebbob.  The  president,  direotois,  and  company  of  the  Plant- 
ers' Bank  sued  J.  Andrews  and  J.  H.  Vance,  partners,  under  tba 
firm  name  of  Vance  &  Andrews,  on  a  note  signed  hj  ihem  as 
joint  makers  with  others.    The  facts  appear  in  the  opinion. 

Cteorge  8.  Terser,  for  the  plaintiff  in  enor. 

W,  B.  MUes,  for  the  defendant  in  error. 

By  Court,  Thachbb,  J.  Writ  of  error  to  Yazoo  county  cirouit 
court.  This  was  an  action  upon  a  promissory  note  signed  by 
"  Vance  &  Andrews,  sureties."  Andrews  pleaded  non  asswmjM 
under  oath.  A  yerdict  was  found  against  Andrews,  who,  failing 
in  a  motion  for  a  new  trial,  brought  his  case  into  this  court. 
The  evidence  disclosed  that  the  copartnership  name  of  Vance  St 
Andrews  was  signed  to  the  promissory  note  by  Vance;  that  Vance 
was  in  the  habit  of  signing  the  copartnership  name  as  sureties 
and  indorsers;  that  notices  of  the  approaching  maturity  of  such 
notes  were  left  at  the  store  of  Vance  &  Andrews,  where  Andrews 
was  in  the  frequent  habit  of  visiting,  although  he  was  not  the 
active  partner  of  the  firm;  but  there  was  no  evidence  of  an  act- 
ual knowledge  by  Andrews  of  the  use  of  the  name  of  the  firm 
in  this  mode,  and  in  the  case  of  the  note  sued  upon,  he  insisted 
that  no  such  authority  was  confided  to  Vance.  Where  one  of 
two  partners  subscribes  the  copartnership  name  to  a  note  as 
sureties  for  a  third  person,  without  the  authority  or  consent  of 
the  other  partner,  the  latter  is  not  bound,  and  it  lies  upon  the 
plaintiff  to  prove  the  consent  or  authority  of  the  other  partner: 
JFbot  V.  Sabirty  19  Johns.  154  [10  Am.  Dec.  208],  and  cases  there 
cited.  Such  consent  or  authority  may  be  presumed  from  suffi« 
dent  droumstances. 

There  is  nothing  in  the  bill  of  exceptions  which  embodies  all 
the  testimony  that  expressly  proves  that  Andrews  authorised  tha 
use  of  the  copartnership  name  as  surety  or  indorsement,  but 
there  is  express  testimony  that  when  such  a  use  of  the  name 
came  to  his  knowledge,  he  denied  that  any  such  authority  was 
reposed  in  Vance.    The  presumption  arising  from  the  oiroum- 
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stance  that  Yanoe  had  been  in  the  habit  of  using  the  copartner- 
ship name  in  each  a  mode,  and  that  notices  of  the  coming  matur- 
ity of  such  obligations  were  left  at  the  store  of  Vance  &  Andrews, 
which  place  Andrews  visited  eveiy  day,  is  sufficiently  rebutted 
by  the  circumstance  that  Andrews  was  not  the  active  partner, 
and  could  not  therefore  be  fairly  presumed  to  have  looked  nar- 
rowly into  the  transactions  of  Vance.  The  evidence  certainly 
did  not  warrant  the  finding  of  the  jury. 
Judgment  reversed,  and  a  new  trial  to  be  awarded  in  the  case. 

Pabthib's  Powsa  to  Bnm  Fibm  as  SuBims:  8m  note  to  N.  T.  Flitt' 
mm  In$,  Co.  ▼.  Bmmttt^  18  Am.  Deo.  llfi»  wh«re  the  sabjact  ii  diwuiMd  •k 
length.    See  alio  Foot  ▼.  SaJlAn,  10  Id.  208w 

Tbb  FBDroirALOASB  IB  ciTKD  AiTD  AfvmiaD  in  LmH^iflM  V.  iJaoett;  13  Smed. 
ft  If.  125,  to  the  point  that  where  one  of  two  pnrtnen  sahaoribes  tiie  oopeii- 
nenhip  name  to  a  note,  ae  aoretiea  for  a  third  peraon,  withoat  the  authority 
or  oonaent  of  the  other  partner,  the  Utter  ia  not  boond,  and  it  liea  npon  the 
plaintiff  to  prove  the  oonaent  or  anthority  of  the  other.  In  that  oaae  it  waa 
held,  however,  that  the  faota  did  not  warrant  the  application  of  that  doctrine, 
aa  it  waa  the  debt  of  the  firm,  and  bnt  a  ohange  in  the  form  of  the  aeoority. 
The  faota  were  theae:  A  firm  being  In  debt  for  a  ateamboat,  adid  it  to  a  third 
party,  and  took  hia  notea  for  the  pnxdiaae  mon^,  payable  to  their  creditor, 
and  one  of  the  partnera  signed  the  firm  name  to  tiie  notea  of  the  third  party 
thna  given  lor  the  boat,  ezpreaaing  on  the  face  of  the  notea  that  they  were 
aoretiea,  and  delivered  them  to  their  creditor,  who  took  them  in  aatiaf action 
ol  the  debt  of  the  Ann  to  him.  In  an  action  on  the  notea  by  the  creditor, 
tiie  partner  who  had  not  aigned  pleaded  nom  eai/aelmm.  The  coortk  per 
BhariLcy,  0.  J.,  aaidi  **  The  debt  for  wliioh  the  firm  waa  made  anrety,  waa 
not  the  debt  of  one  of  the  partnen,  or  of  a  third  penon,  bat  it  waa  the  debt 
of  the  Ann.  No  new  obligation  or  indebtedneaa  waa  attempted  to  be  ereated; 
no  effivt  to  bind  the  finn  where  it  waa  not  boond  beloffia.  It  waa  bvt  a  ohange 
in  the  tern  ol  the  aeoority.** 


Hhaviebiv  v.  Donnell. 

▲ooRAirai  ov  A  Bill  or  BzoBAKoa,  nr  Wmaao^  u  am  ABSOunn  Gov- 
VEAOT  to  pay,  and  parol  evidence  ia  not  adadaaibla  to  ahow  that  the 
acceptance  waa  npon  a  condition. 

DUHNUTIOK  XX>B8  NOT    SumOIXMTLT  IX>JCIiTlfI  THB  BiLL  BUBD    UPOV  willl 

the  one  reapeoting  which  the  witneea  teatiflea,  iriian  It  doea  not  atata  the 
preciae  date,  bat  givaa  it  in  general  terma. 

Ebbob.  Action  against  Heaverin  as  acceptor  of  a  bill  of  ez- 
ehange.  The  bill  of  exchange  was  described  in  the  declaration 
as  dated  on  the  seventh  day  of  December,  1840,  at  Natches, 
drawn  by  Patrick  Burke  on  and  accepted  bj  Robert  0.  Heaverin, 
in  favor  of  John  O.  Donnell,  for  the  sum  of  ninety  doUan.  The 
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deposition  refened  to  in  the  opinion  spoke  of  a  bill  drawn  by 
Patiiok  Burke,  in  favor  of  John  0.  Donnelly  on  the  said  Robert 
O.  Heaverin,  in  the  fall  or  winter  of  1840,  for  ninety  dollars,  and 
did  not  give  the  precise  date.  Court  refosed  to  permit  the  de- 
position to  be  read.  Defendant  excepted,  and  prosecutes  this 
writ  of  error.  The  other  facts  sufficiently  appear  in  the  opinion. 

ffeweU^  for  the  plaintiff  in  error. 

BanderSf  Prioe^  and  Seed^  for  the  defendant  in  error. 

By  Oourt,  Thacheb,  J.  This  action  was  instituted  against  tba 
defendant  as  the  acceptor  of  a  bill  of  exchange.  Upon  the  trials 
and  after  the  production  of  the  bill  declared  on,  the  acceptance 
of  which  was  not  denied  by  the  defendant,  the  defendant  offered 
to  read  in  evidence  a  deposition  which  went  to  show  that  the 
acceptance  was  given  to  the  plaintiff  upon  a  condition  that  the 
drawer  finished  a  job  of  work  which  he  had  undertaken  for  the 
acceptor.  The  probable  object  of  the  introduction  of  the  deposi- 
tion was  to  take  the  first  step  in  attacking  the  consideration  for 
which  the  acceptance  was  given;  and  a  failure  of  consideration 
may  be  proved  by  parol.  But  in  laying  this  foundation,  it  was 
necessary  to  reach  back  to  the  prime  contract  in  writing,  which 
was  explicit  in  its  terms,  and  free  from  ambiguity,  and  could  not, 
therefore,  by  the  long-established  rules  of  evidence,  be  thus  ap- 
proached. The  contract  to  pay  as  acceptor  was  in  writing,  and 
therefore  oould  not  be  changed  by  parol;  the  deposition  went  to 
«how  that  there  was  not  a  positive  agreement  to  pay  as  acceptor, 
and  therefore,  being  parol  testimony,  was  not  admissible;  Bo^e 
V.  Learned,  14  Mass.  154;  Erwm  v.  Saunden,  1  Oow.  249  [18  Am. 
Dec.  620];  BwrU  v.  Adama,  7  Mass.  618.  Moreover,  in  respect 
to  this  case,  the  deposition  does  not  sufficiently  identify  the  bill 
-sued  upon  in  the  action  with  the  one  respecting  which  the  de- 
^Esndant  speaks. 

Judgment  affirmed. 


YiOK  V.  Feboy  n  al. 

[T  SicnH  ABD  Xambau.,  S6S.] 

^imaBAsn  os  Lavd  Who  u  m  Possbssiok,  cajt  hot  UAru  Bmlot  nr 
Ghahcbbt,  in  oases  free  from  frand,  agaiost  lua  oontnot  to  pay,  on  the 
mere  gnmnd  of  a  defect  of  title,  without  previona  eviotioii. 

YaimxB  or  PoflSttsioii,  undsb  Dud  of  Wab&ahtt,  with  No  Fbaud  made 
manif  eat,  and  with  nothing  to  show  that  the  corenantor  ia  not  able  te 
pay  any  damages  that  may  be  recovered  against  him,  haa  no  right  ts 
eaU  his  Tondor  into  a  ooort  of  equity  to  litigate  an  adTorsa  logal  title. 
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Bile,  in  equity  to  restrain  the  sale  of  certain  properly.  The 
chancellory  on  the  pleadings,  no  proof  being  taken  by  either 
party,  diasolyed  the  tnjnnotion.    Complainant  appealed. 

J.  8.  and  O.  8.  Terger,  for  the  appellant. 

O,  B.  OUflon^  toT  the  appellee. 

By  Oonrt,  Glutton,  J.  This  was  a  bill  filed  by  the  appellant  in 
the  superior  court  of  chancery ,  to  enjoin  the  sale  of  certain  prop- 
erty under  a  deed  of  trust  executed  to  secure  the  payment  of  a 
debt  created  by  the  purchase  of  a  tract  of  land,  and  to  rescind 
the  contract  of  purchase  on  the  ground  of  defect  of  title  of  the 
vendor.  The  land  had  been  conveyed  by  deed  with  general 
warranty  of  title,  and  there  had  been  no  eviction.  The  bill 
charges  fraud  in  the  concealment  of  the  defects  in  the  title,  and 
also  alleges  the  insolvency  of  the  vendor's  estate.  The  answer 
denies  the  charge  of  fraud  and  concealment,  and  makes  exhibit 
of  a  correspondence  between  the  complainant  and  the  vendor, 
in  which  the  alleged  defects  are  adverted  to  and  canvassed. 
This  was  previous  to  the  purchase.  The  correspondence  bean 
marks  of  candor  and  fair  dealing  upon  its  face,  the  objections  to 
the  title  are  made  the  subject  of  discussion,  and  the  opinion  con- 
fidently expressed  that  the  title  is  good.  The  charge  of  insolv- 
ency is  also  denied,  and  the  fact  asserted  that  the  estate  of  the 
vendor  is  worth  fifty  thousand  dollars,  after  payment  of  all  its 
liabilities.  No  proof  was  taken,  and  the  complainant  has  not 
been  evicted,  or  disturbed  in  his  possession. 

The  principle  is  fully  established,  that  in  cases  free  from 
fraud  a  purchaser  of  hmd  who  is  in  possession,  can  not  have 
relief  in  chancery  against  his  contract  to  pay,  on  the  mere 
ground  of  a  defect  of  title,  without  a  previous  eviction:  Ander- 
son V.  lAnooln,  5  How.  (Miss.)  284;  AbboU  v.  JUen,  2  Johns.  Gh. 
619  [7  Am.  Dec.  554].  The  only  two  grounds  alleged  for  the 
interx)OBition  of  equity,  are  fraud  and  insolvency  of  the  defend- 
ant. These  are  denied  by  the  answer,  and  there  is  no  proof  to 
ebtablish  either.  The  complainant  being  in  possession  under  a 
deed  with  warranty,  with  no  fraud  made  manifest,  and  with 
nothing  to  show  that  the  covenantor  is  not  able  to  pay  any  dam- 
ages that  may  be  recovered  against  him,  has  no  right  to  call  his 
vendor  into  a  court  of  equity  to  litigate  an  adverse  legal  title. 
He  must  rely  on  his  covenants,  if  he  should  be  evicted. 

The  order  dissolving  the  injunction  is  correct,  and  the 
is  hereby  affirmed. 
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SQurrr  will  hot  Gbaht  Bslisf  to  Vxndbs  tx  PossEsaioK,  with  oore- 
naiits  of  wamaty,  in  the  abtenoe  of  fnnd  or  eriotUm,  but  will  gnuit  looh  re- 
lief when  the  vendor  or  his  personal  representatiTes  have  agreed  to  an  abate- 
ment in  the  parohaae  prioe:  EUioU  ▼.  l^hampson,  40  Am.  Dec  030.  The  prin- 
cipal case  ia  dted  in  Johnson  ▼•  Jones,  13  Smed.  ft  M.  582,  to  the  point  that 
the  same  general  role,  viz. ,  that  a  yendee  who  is  in  possession  under  oovenants 
of  warranty,  can  not  defend  for  the  purchase  maatij,  nnlsss  he  has  been 
erioted,  prevails  in  equity  as  at  law,  in  oases  free  from  frand,  nnless  it  be 
shown  that  the  vendor  is  insolvent. 


Truly  bt  al.  i;.  Lanb  ex  al. 

[7  BmBOi  AMD  MillSll*fJ»  925,] 

Omnuof  Bqunrr  has  JuBiSDicfnov  aw  a  Bill  fob  Disootibt  of  the  amoniil 

of  a  note  alleged  to  have  been  destroyed  by  fire. 
to  Bill  nr  Equitt  iob  Disoovxbt  or  Amount  or  Loar  Notb»  a  bond  ol 

indemnity  will  be  required  of  complainant  not  only  against  the  note,  bat 

against  expenses,  damages,  etc,  of  another  salt. 

OBASGILLOII  mat  BiBBOT  ah  I88I7B  TO  BB  TbIBD  BT  A  JOBT,   tO  SSOertsiB 

the  fact  of  an  alleged  loss,  upon  a  Ull  filed  for  a  discovery  of  the  amoont 

of  alostnotc 
Ommonov  or  Dhtbot  or  Pabtdbb  to  a  Bill  roB  Diboovhbt  of  amoBBt 

of  a  lost  note  most  be  made  in  the  lower  court  before  the  hearing;  it  la 

too  late  to  rely  upon  it  in  the  appelUte  court. 
Ambvdmbmts  abb  DnoBBnoKABT  WITH  A  GoiTBT  or  Equitt,  and  th* 

appsData  court  will  not  attempt  to  control  that  discretion. 

Appeal  from  saperior  court  of  ohancexy.  Bill  by  J.  A;  J.  A* 
Lane,  as  partners,  against  Truly  and  others,  alleging  that  at  a 
oertain  time  they  were  the  holders  of  a  note  made  by  Truly  and 
the  other  defendants,  the  latter  being  sureties,  payable  to  John 
Buel;  that  said  note  was  in  their  iron  safe,  in  tiieir  counting 
house,  when  it  burnt  and  was  consumed  with  it.  That  after  the 
maturity  of  the  note,  defendants  refusing  to  pay  it,  thqr  brought 
suit,  but  for  want  of  testimony  were  compelled  to  suffer  a  non- 
suit. The  bill  prays  for  a  discovery  of  the  amount  of  the  note» 
and  a  decree  that  defendants  pay  such  amount  to  complainants. 
Truly  denies  in  his  answer  that  complainants  ever  became  the 
holders  by  indorsement  of  any  such  note,  and  beUeves  that  all 
his  notes  to  Bud  have  been  paid.  The  other  defendants  put  in 
similar  denials.  The  chancellor  directed  a  jury  to  try  the  fol- 
lowing issues:  1.  Whether  defendants  had  ever  executed  any 
such  note  to  John  Buel.  2.  Whether  complainants  were  the 
bona  Jide  holders  of  such  note.  8.  Whether  it  had  been  de- 
stroyed, as  ayerred  in  the  bill.  The  jury  found  for  the  com- 
plainants on  all  these  points,  except  that  the  note  was  for  eight 

Am.  Dbo.  Tol.  XLT— M 
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hundred  and  nine  dollars^  instead  of  nine  hundred  and  eight 
dollars,  as  the  faill  alleged  plaintiff  to  believe  it  to  be.  On 
the  return  of  the  verdict,  complainants  filed  an  amended  com- 
plaint, in  which  they  alleged  that  they  now  believed  the  note  to 
have  been  for  eight  hundred  and  nine  dollars,  and  prayed  for 
the  same  relief  as  in  the  original  complaint.  Final  decree  was 
entered  for  complainants,  and  they  filed  a  bond  to  "  at  all  times 
thereafter  save  harmless  and  indemnify  the  said  obligors  [de- 
fendants] from  all  suits,  claims,  demands,  and  damages  suffered 
or  to  suffer  on  account  of  said  promissoxy  note/*  Defendants 
appeal  from  the  final  decree.* 

Sanders  and  Price,  for  the  appellants. 

Mynigamery  and  Boyd,  for  the  appellees. 

By  Ciourt,  Clayton,  J.  This  was  a  bill  filed  in  the  superior 
court  of  chancery  for  the  discovezy  of  the  amount  of  a  note  al- 
If'ged  to  have  been  destroyed  by  fire,  and  for  a  decree  for  such 
amount  as  might  be  found  due.  The  material  point  made  in 
the  defense  is,  that  there  is  an  adequate  remedy  at  law,  and  that 
therefore  a  court  of  equiiy  has  no  jurisdiction. 

The  cases  upon  this  point  are  not  uniform,  and  are  involved 
in  some  degree  of  embarrassment.  In  the  case  of  The  JSaai 
India  Company  v.  Boddam,  9  Yes.  468,  a  pariy  was  permitted  to 
recover  in  equity  upon  a  lost  bond.  Jurisdiction  was  entertained, 
not  only  because  no  profert  could  be  made  of  the  lost  instru- 
ment, but  because  the  defendants  had  a  right  to  indemnity  not 
only  against  the  bond,  but  against  all  costs  and  damages  to 
which  they  might  be  subjected  in  another  suit.  In  Mogsop  v. 
Eadon,  16  Id.  430,  a  bill  was  dismissed  which  was  filed  to  coerce 
payment  of  a  promissory  note  which  had  been  lost.  But  in 
Hansard  v.  Botnnson,  7  Bam.  &  Cress.  90,  it  was  held  that  the 
indorsee  of  a  lost  bill  of  exchange  could  not  recover  upon  it,  in 
a  court  of  law,  and  that  the  remedy  was  in  equity.  In  Davies  v. 
Dodd,  4  Price,  176,  it  was  holden  that  the  indorsee  of  a  lost  bill 
might  recover  upon  it  in  equity.  The  chief  baron,  Bichards, 
said:  "  It  does  not  become  me  to  say  whether  the  plaintiff  has 
or  has  not  any  remedy  at  law,  but  even  though  he  shoidd  have 
such  a  remedy,  he  has  also  a  remedy  here,  and  if  he  had  com- 
menced an  action  at  law,  the  defendant  might  have  restrained 
him  by  injunction  from  proceeding,  and  for  this  obvious  reason, 
because  a  court  of  law  coidd  not  compel  him  to  give  security, 
which  a  court  of  equity  would  hold  he  was  entitled  to."  He 
also  applies  the  rule  as  well  to  instruments  not  negotiable,  as  to 
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those  whioh  axe.  In  MacartMy  v.  Oratom,  2  Sim.  286,  it  is 
flttid  that  Jfonop  v.  Eadan^  16  Yes.  480,  is  ovenniled  in  ^onaorrf 
v.  A^buwon,  7  Bam.  &  OresB.  90,  and  a  bill  iras  snstained  to  re- 
oorar  on  a  lost  bill  of  exobange.  Judge  Stoxy  is  in  faTor  of  tbe 
jnxisdiotion  in  eqtdly,  as  well  in  regard  to  instoimente  not  nego- 
tiable, as  those  whidh  axe,  not  only  because  it  can  reqnize  in- 
demnity against  the  instrument  itsdf ,  but  also  against  the  dam- 
ages and  accumulated  ea^wnses  of  another  suit:  Story's  Eq.,  sees. 
86,  86,  p.  108.  From  this  Tiew  of  the  authorities,  we  aze  of 
opinion  that  the  jurisdiction  in  equity  is  established  and  ought 
to  be  sustained.  The  bond  of  indemnity  in  this  case  was  of  the 
required  character.  The  objections  taken  to  the  proceedings  in 
the  chancexy  court  are  not  Talid.  The  directing  an  issue  to  be 
tried  by  a  juiy  was  not  erroneous;  the  chancellor  had  a  right  to 
adopt  that  mode  to  inform  his  conscience.  The  objection  to  the 
want  of  other  parties  was  not  urged  before  the  hearing;  it  is  too 
late,  in  a  case  like  this,  to  rely  upon  it  now.  The  amendment 
of  the  bill  after  the  verdict  is  no  cause  for  rerersing;  the  amend- 
ment itself  was  unnecessary.  But  amendments  are  discretionary 
with  the  court  below,  and  this  court  does  not  attempt  to  control 
the  ezerdse  of  that  discretion. 
The  decree  is  affirmed. 


DnoovxBT  iCAT  BB  HAD  IN  BQimT  in  lid  of  an  aotaon  or  d«f enae  at  Uw, 
wfafliMTier  the  iMding  faots  am  in  the  poaaearion  of  the  defendant;  Skimmer 
▼.  Jwimm^  21  Am.  Dea  691;  anch  diaooyery  may  be  oompelled  in  aid  of  an 
•etion  not  yet  oommeneed:  Woif  v.  WoifsSh^n^  ISId.  81d;lmtabillof  dia- 
eoyery  Uea  only  to  obtain  a  diaoloaore  of  facta  in  relation  to  a  civil,  and  not  to 
a  orindnal  oaae:  Price  ▼.  ^Vion,  22  Id.  270.  See  alao  Hardy  ▼.  8ummer»t 
92  Id.  167,  and  note. 

AMurDMnrTB  or  a  Dmwmanrm  Bill,  whxh  Pbopbb.  —Where  a  bill  ia 
defective  in  omitting  facta  ^-Hafctng  at  the  time,  th^  ehoold  be  Inaerted  by 
amendment:  Oandter  v.  PettU,  10  Am.  Dea  390.  For  amendmenta  that  altar 
er  vary  the  canae  of  action,  aee  note  to  Stevenmm  v.  MudgeUg  34  Id.  160. 

iHDSiafiTT  BsQUinaD  on  Bill  vob  Bbooybbt  of  Lobt  Nora.— The 
chancery  court  haa  jnriMiiotion  of  a  niit  to  recover  on  a  loat  note;  but  it  will 
require  a  bond  of  indemnity  againat  the  note  itMlf,  and  alao  againat  the  ez- 
penae  of  any  other  anit  on  it:  Wojfbrd  v.  Board  PoUee  Holmes  Co,,  44  Mim. 
079;  ao  alao  it  wiU  require  indemnity  where  it  givea  relief  on  the  loat  note  of 
a  married  woman,  although  it  be  void;  forahe  haa  a  right  to  indemnity  againat 
the  coata  ahe  may  be  aubjeoted  to  in  defendinga  auit  on  it,  by  a  caanalfindor 
af  the  note:  Oordom  ▼.  Jfoimlwy,  Id.  756 
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Dob  ex  dem.  HnyruE-Ho*Mi  et  al.  v.  Watib  et  al. 

(7  SmDn  AMD  MA1WHIM.T.,  868.] 

Fatbnt  to  LAifDB  MAT  Bx  Impbaohsd  vob  Illioalitt  OB  Fbaud,  and  the 

question  is  as  well  examinable  at  law  as  in  equity. 
FAnsT  IB  Void  WmoH  was  Issdbd  fbom  tkx  Gotxbhmkiit,  to  Land 

which  had  preyionsly  been  appropriated  by  the  goTemmeat,  and  reserved 

from  entry. 
Iaiav  d  Clothed  wteb  Pkbiiot  Lbqal  Tttlb,  who  has  broagfat  himself 

within  the  prorisioiis  of  the  fourteenth  section  of  the  treaty  of  Dancing 

Babbit  creek,  and  will  prevail  agunst  a  patent  snbsoqnently  issoed  by 

the  govenunent  to  his  reservation. 

EnoxmiiT  by  John  Doe  on  the  demise  of  Hii-tak-ho-mi  and 
John  Johnson,  against  Watta  and  others,  who  were  in  poases- 
aion  of  the  premises  in  controTersy,  ohiiming  nnder  patents 
from  the  United  States  gOTemment,  dated  in  1842,  predicated 
on  certificates  of  entryof  the  hmd  in  1833.  JPlaintiff  introduced 
eiridence  to  proTC  that  Hii-tok-ho-mi  was  present  at  the  time  of 
fbe  ezecation  of  the  treaty  of  Dancing  Babbit  creek,  in  June, 
1831,  and  that  he  had  then  registered  his  name  with  the  agent 
of  the  gOTemment,  as  he  and  his  tribe  desired  to  stay  on  the 
land  which  thej  occupied,  and  become  citizens  of  the  United 
States,  and  teceiye  the  benefits  of  the  fourteenth  section  of  said 
treaty;  also  that  he  had  resided  on  the  land  in  controTersy  from 
that  time  until  four  years  before  the  commencement  of  the  pres- 
ent suit,  when  they  were  dispossessed  by  some  white  men. 
Plaintiff  then  introduced  a  deed  from  Hit-tok-ho-mi  and  wife 
to  John  Johnson.  The  court  refused  to  instruct  the  jury  thai 
if  Hit»tnk-ho-mi  had  complied  with  the  fourteenth  section  of 
said  treaiy ,  his  title  was  complete.  Defendants  relied  upon  their 
patents.  Verdict  and  judgment  for  defendants.  The  other  &cta 
sufficiently  appear  in  the  opinion. 

By  Court,  Clatton,  J.  This  case  arose  under  the  fourteenth 
article  of  the  Dancing  Babbit  treaiy,  and  bears  a  strong  resem- 
blance to  cases  heretofore  decided  l>y  this  court:  Ooleman  t.  Doe 
ex  dem.  TisMuHtnahj  4  Smed.  &  M.  40;  Newman  t.  Doe  dem, 
ESaarria  A  Plummer,  4  How.  (Miss.)  560.  A  Terdict  and  judg- 
ment were  rendered  for  the  defenduits,  and  the  case  brought  by 
writ  of  error  to  this  court.  Seyeral  charges  were  given  by  the 
court  to  the  jury,  at  the  instance  of  the  defendants;  these  form 
the  basis  of  theerrors  assigned  in  this  court.  Only  part  of  these 
charges  need  be  noticed.  The  first  is,  that  a  patent  is  the  high- 
est evidence  of  title;  it  is  eyidence  that  all  the  prerequisites 
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hsTe  been  complied  with,  and  can  not  be  questioned,  either  in  a 
court  of  law  or  equity,  unless  it  be  on  the  ground  of  fraud  or 
mistake;  2.  That  before  any  title  can  be  gained  by  a  second 
lAtentee,  the  first  patent  must  be  impeached  or  set  aside,  and 
this  can  only  be  done  in  a  court  of  equity;  8.  That  priority  of 
^te  of  patent  is  the  best  evidence  of  title,  although  the  oppo- 
site party  made  the  first  entiy. 

These  instructions  are  opposed  to  the  principles  laid  down  in 
the  cases  above  referred  to,  as  well  as  to  cases  in  the  supreme 
court  of  the  United  States.  In  Stoddard  v.  Ohambera,  2  How. 
(TT.  S.)  817,  the  court  say:  **  On  these  facta  the  important  ques- 
tion arises,  whether  the  defendant's  title  is  not  void.  This 
question  is  as  well  examinable  at  law  as  in  chancery.  The 
patent  of  the  defendant,  having  been  for  land  reserved  from  such 
appropriation,  is  void."  Again,  in  (Jrignon*8  Lessee  v.  Jstor,  Id. 
844,  the  court  say:  **  The  title  became  a  legal  one  by  its  con- 
firmation by  act  of  congress,  which  was  equivalent  to  a  patent 
It  was  a  higher  evidence  of  title,  as  it  was  a  direct  grant  of  the 
fee,  which  had  been  in  the  United  States,  by  the  government 
itself,  whereas  the  patent  was  only  the  act  of  the  ministerial 
officers."  These  cases  clearly  show  that  these  charges  were 
erroneous;  and  show  the  correctness  of  the  principles  heretofore 
asserted  in  this  court  Most  of  the  other  instructions  relate  to 
the  registration  of  the  Indian,  and  his  residence  upon  the  land. 
The  law  upon  these  points  has  been  settled  in  this  court  by  the 
foregoing  cases,  and  we  need  not  repeat  what  is  there  said. 
The  charges  do  not  conform  to  those  dedysions. 

For  these  errors  the  judgment  must  be  reversed  and  a  new 
trial  granted.  It  is  unnecessary  to  remark  upon  the  other 
points  in  the  cause. 

Judgment  reversed  and  new  trial  awarded. 


Fatbht  d  iroT  CoNOLUSivx  BviDSVOB  or  Trli  In  Looisiaoas  Kkiridg$ 
V.  Brtamd,  89  Am.  Deo.  512,  and  note  ooUeotinff  other  oaies  on  offaok  of 
patanti  and  how  far  impeaohaUe.  See  aiao  ParhUom  v.  Broehm^  Id.  296; 
McAjftev,  Kein^jpott^ZSi.  In  the  note  to  tUa  laat  oaae  the  provisiona  of  tho 
foorteonth  aeetion  of  the  treaty  of  Dandng  Babbit  oreek  are  atated.  The 
principal  oaae  la  cited  in  Dixon  v.  Porter^  23  Min.  85,  to  the  point  that  if  a 
patent  be  abaolately  Toid,  aa  where  the  goremment  had  no  right  to  the  land, 
or  where  the  offioera  had  no  authority  to  laane  the  grant»  the  queatlon  may 
be  examined  aa  well  at  law  aa  In  equity. 
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Imuran  OAjr  iror  Pubchabx  athib  owv  Saub  or  at  a  sale  by  hit  oo-tnule«, 
and  if  a  feniatee  becomes  interested  in  saoh  pnrchaoe,  the  ce§hd  que  inm 
may  have  that  ponhase  set  aside  and  the  property  re-exposed  for  sals. 

Wbsbb  TBiram  PuBOHAfliB  at  Sali  bt  his  Co-T&usixn,  the  ooart  may 
either  order  a  resale,  or  set  aside  the  sale  entirely,  and  order  the  pnrohase 
money  refunded. 

AflSBHT  or  Wabd  to  a  Pubobasb  bt  a  Guabdiah  need  not  be  oipiiiss, 
bnt  may  be  implied  from  circumstances,  one  of  the  strongest  of  which  is» 
the  failare  to  take  immediate  steps,  on  coming  of  age,  to  hsfe  the  sals 
set  aside,  provided  the  party  knew  it. 

UnuABONABLx  Dblat  IK  Takino  Stbts  to  hatb  8bt  AatDM  A  8alb  by  a 
trustee  to  himself  will  imply  an  election  to  treat  the  sale  as  valid,  and  a 
confirmation  of  it  may  be  jnstly  inferred  after  the  lapse  of  eight  or  ten 


Rboupt  bt  thb  Wabds,  upon  GoMnro  or  Aox,  or  thb  Valub  or 

Pbopbbtt  sold  to  their  guardian  by  himself  or  his  oo-tmsteei  is  an 
aflfirmaooe  of  the  sale  to  him,  and  constitates  a  valid  and  binding  con- 
tract, if  they  received  the  money  with  full  knowledge  of  their  rights. 

Idbk. — Such  receipt  affirms  the  sale,  but  the  reception  of  his  distributive 
share  by  one  who  has  just  become  of  age,  ought  not  to  be  oonstrued  too 
strongly  against  him,  nor  operate  to  his  prejudice,  where  it  is  obvious  he 
acted  without  due  precaution,  and  where  immediate  steps  are  taken  to 
correct  the  matter,  but  several  years  remaining  passive  implies  acqulss 


Afpkal  from  fhe  saperior  court  of  ohanoexy.    The  faets  an 
stated  in  the  opinion. 

Montgomery  and  Boyd,  for  the  appellants. 

Chorge  8.  Yerger,  for  the  appellee. 

By  Court,  Shabket,  C.  J.  This  hill  ^ras  filed  by  the  oom- 
plainants  to  set  aside  a  sale  of  real  estate,  made  under  the  fol- 
lowing ciroumstances:  William  Scott,  the  ancestor  of  complain- 
ants, died  in  Claiborne  county,  leaving  a  tract  of  land,  and  also 
some  negroes,  which  descended  to  his  five  children,  two  of 
whom  haye  since  died.  Jeremiah  Watson  was  appointed  guard- 
ian for  two  of  the  children,  William  Briscoe  for  two,  and 
Thomas  Freeland  for  one.  The  oldest  was  near  twenty  years  of 
age,  and  the  youngest  near  fifteen.  In  January,  1829,  the 
legislature  passed  a  law  authorizing  the  guardians  to.  sell  the 
land,  to  pay  the  debts  of  the  estate,  in  preference  to  the  per- 
sonal property.  An  order  was  accordingly  obtained  from  the 
probate  court  for  that  purpose,  and  the  land  was  sold,  and 
Thomas  Freeland  became  the  purchaser.    There  is  no  objection 
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to  the  regolarity  of  the  sale,  nor  is  there  any  ingredient  of  fraud 
in  the  transaction.  On  the  contrary,  the  land  sold  for  its  full 
value,  and  eyerything  was  conducted  fairly,  and  for  the  best  in- 
terests of  the  wards,  and  the  money  properly  applied  to  ita 
legitimate  purposes.  Indeed,  there  is  much  in  the  case  com- 
mendatory  of  the  conduct  of  the  guardians,  in  their  efforts  to 
relieve  the  estate  from  embarrassment,  and  to  promote  the  best 
interests  of  their  wards.  Under  this  state  of  facts  there  can  be 
but  two  questions:  first,  was  the  sale  voidable;  and  second,  are 
the  complainants  ih.  a  condition  to  set  it  aside;  or,  in  otheor 
words,  have  they  waived  their  right  since  they  became  of  age, 
and  thereby  ratified  the  sale? 

In  regard  to  the  first  point,  there  is  no  dispute  between  coun- 
sel as  to  the  law;  it  is  consequently  unnecessary  to  enter  into  a 
minute  investigation  of  the  subject;  but  as  the  question  is  for 
the  first  time  directly  presented,  divested  of  all  extraneous  cir- 
cumstances, it  may  not  be  amiss  to  state  what  is  believed  to  be 
the  true  rule  in  relation  to  purchasers  by  trustees  of  the  trust 
estate.  An  inclination  has  been  manifested  by  some  of  the  Eng- 
lish judges,  and  perhaps  by  some  of  the  courts  in  this  coun- 
try, to  look  into  the  transaction  when  a  trustee  has  purchased 
the  trust  property,  and  to  make  its  Talidiiy  rest  upon  its  fair- 
ness. The  decided  weight  of  a^uthority,  however,  is  the  other 
way;  the  sale  may  be  set  aside  at  the  option  of  the  cestui  qwe 
tnisl^  as  a  matter  of  course.  It  will  be  sufficient  to  refer  to  the 
decision  of  Chancellor  Kent,  in  Davoue  v.  Fanning^  2  Johns.  Oh. 
262,  in  which  that  great  jurist  entered  into  a  lengthy  investiga- 
tion of  the  question,  by  a  review  of  all  the  authorities.  He 
lays  down  the  rule  emphatically,  and  without  qualification, 
"  that  if  a  trustee,  acting  for  others,  sells  an  estate,  and  be- 
comes himself  interested  in  the  purchase,  the  cesiui  que  trvLst  ia 
entitled  to  come  here,  as  of  course,  and  set  aside  that  purchase, 
and  have  the  property  re-ezposed  to  sale."  The  same  doctrine 
has  been  recently  announced  by  the  supreme  court  of  the  United 
States,  in  the  case  of  MicTumd  v.  Oirod,  4  How.  (U.  S.)  603, 
This  is  the  safest  rule;  it  removes  temptation  from  the  trustee. 
If  he  is  permitted,  under  any  circumstances,  to  become  a  pur- 
chaser of  the  trust  estate,  the  deepest  frauds  may  be  cloaked 
under  the  guise  of  fairness,  and  exclude  the  possibility  of  proof. 
In  granting  relief,  however,  the  court  will  order  the  property  to 
be  resold,  and  if  it  should  not  bring  a  higher  price  on  the  sec- 
ond sale,  then  the  original  sale  is  confirmed;  or  the  court,  in  its 
discretion,  may  set  aside  the  sale  entirely,  if  necessary,  and 
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order  the  purchase  money  to  be  refunded.  As  this  sale,  then» 
was  clearly  sooh  a  one  as  the  heirs  could  haye  set  aside  on 
coming  of  age,  it  remains  to  inquire  whether  ihey  haTe  waited 
their  right,  and  elected  to  consider  it  valid. 

This  bill  was  filed  on  the  nineteenth  of  October,  1889,  ten 
years  after  the  sale  was  made.  At  the  time  of  the  sale,  Bobert, 
the  oldest  of  the  children,  was  nineteen  or  twenty  years  old; 
William  was  about  fifteen,  and  Thomas,  who  was  the  youngest, 
was  about  twelve,  according  to  the  testimony  of  Briscoe,  who 
was  the  guardian  of  Thomas.  At  the  time  this  suit  was  insti- 
tuted the  oldest  of  the  complainants  must  have  been  near  thiriy 
years  of  age,  and  the  youngest  twenty-two.  After  they  became 
of  age,  their  guardians  settled  with  them,  and  paid  to  each  his 
share  of  his  father's  estate.  The  heirs  were  present  at  the  sale, 
and  have  been  fully  cognizant  of  the  fact  ever  since.  There  has 
been  no  express  ratification  of  the  sale,  but  the  foregoing  cir- 
cumstances are  relied  on  as  showing  the  assent  of  the  heirs  to 
the  purchase  of  Freeland.  It  is  not  necessary  that  there  should 
be  an  express  assent  to  the  purchase,  it  is  often  implied  from 
circumstances,  one  of  the  strongest  of  which  is  a  failure  to  take 
immediate  steps,  on  coming  of  age,  to  have  the  sale  set  aside, 
provided  the  party  knew  of  it.  The  cestui  que  trust  may  elect 
to  treat  the  sale  as  valid  if  he  will,  and  such  election  vnll  be  im- 
plied from  any  unreasonable  delay  in  taking  steps  to  set  it  aside. 
If  he  should  desire  to  have  it  set  aside,  the  law  requires  that  at 
least  a  reasonable  degree  of  vigilance  should  be  adopted.  To 
lay  down  any  precise  rule  on  this  subject  is  impossible,  in  the 
nature  of  things;  each  case  must  be  governed  by  its  own  peculiar 
circumstances.  Supposing  these  complainants  to  have  been 
adults  at  the  time  of  sale,  the  lapse  of  time  between  that  and 
the  filing  of  the  bill  would  undoubtedly  be  regarded  as  a  con- 
firmation. In  regard  to  the  contract  of  an  infant,  which  is  void- 
able, Chancellor  Kent  says,  a  confirmation  may  be  justly  in- 
ferred against  him  after  he  has  been  of  age  for  a  reasonable 
time,  either  from  his  positive  acts  in  favor  of  the  contract,  or 
from  his  tacit  assent  under  circumstances  not  to  excuse  his 
silence:  2  Kent's  Com.  238.  With  regard  to  the  oldest  of  the 
complainants  the  delay  has  been  so  great  as  to  imply  an  affirm- 
ance. It  was  his  duty  to  have  manifested  his  dissent  at  an 
earlier  day,  and  so  with  the  next  oldest.  It  is  not  like  the  case 
of  a  positive  bar  from  a  statute  of  limitations  which  would  only 
commence  to  run  when  the  youngest  became  of  age.  It  v^as 
competent  for  the  elder  heirs  to  have  filed  their  bill  before  the 
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yotmgest  became  of  age,  and  iheir  neglect  to  do  so  must  operate 
agamst  their  pretensions.  But  even  as  to  the  youngest,  there 
was  a  want  of  Tigilance,  whiohy  under  the  droumstances,  must 
operate  to  his  prejudice. 

Buty  in  addition  to  the  length  of  time  which  intenrened  from 
the  majority  of  the  parties  to  the  filing  of  the  bill,  there  is  an- 
other circumstance  entitled  to  even  more  weight.  After  arriving 
at  full  age  they  aU  receiyed  from  their  guardian  the  product  of 
this  sale,  either  in  money,  or,  which  is  the  same  thing,  in  prop- 
erty which  had  been  protected  and  saved  by  the  money  arising 
from  the  sale.  The  proof  is,  that  the  estate  was  in  debt  about 
six  thousand  dollars;  the  land  sold  for  over  eight  thousand;  and 
by  the  sale  of  the  land  the  negroes  were  saved.  And  they  re- 
ceived their  distributive  share  with  a  full  knowledge  of  what 
had  been  done;  and  at  a  time  when  they  were  capable  of  judg- 
ing whether  the  sale  had  been  beneficial  to  them  or  not.  Such 
settlements  are  usually  regarded  as  an  a£Brmance  of  the  purchase 
of  trust  property  by  the  guardian.  This  must  be  the  result.  If, 
after  coming  of  age,  they  agreed  to  receive,  and  did  receive  the 
value  of  the  property,  instead  of  the  property  itself,  it  was  a 
valid  and  binding  contract,  assuming  that  they  did  so  with  a  full 
knowledge  of  their  rights.  In  Oaplinger  v.  Slohes,  Meigs,  175, 
a  similar  settlement  between  a  guardian  and  his  ward,  made 
shortly  after  the  latter  became  of  age,  was  held  to  vest  the  trust 
property  in  the  guardian.  This,  in  the  language  of  Ohancellor 
Kent,  is  a  positive  act  in  favor  of  thecontract.  It  is  true  that  the 
reception  of  a  distributive  share  by  one  who  has  just  become  of 
age,  ought  not  to  be  construed  too  strongly  against  him.  It  is 
to  be  viewed  with  great  allowance,  and  ought  not  to  operate  to 
his  prejudice  when  it  is  obvious  that  he  acted  without  due  pre- 
caution, if  immediate  steps  are  taken  to  correct  the  matter.  But 
when  parties  after  such  a  settlement  have  remained  passive 
so  long,  it  is  hard  to  resist  the  conclusion  of  acquiescence.  As 
to  the  two  oldest  of  these  complainants,  they  are  clearly  estoppbd 
by  the  delay  as  well  as  by  their  contract.  The  contract  tiiej 
made  when  they  became  of  age  was  a  valid  one,  and  it  can  not 
be  set  aside  unless  the  heir  can  make  some  showing  that  his  as- 
sent to  it  vras  procured  by  mistake  of  his  rights,  or  by  the  fraud 
or  deception  of  the  opposite  party. 

The  decree  must  be  affirmed. 


The  FBnroirAL  cau  is  citxd  in  Jonea  v.  SmUhf  33  Mist.  215-268,  to  tht 
pdnt  that  the  cettui  que  tnui  may,  in  case  his  trustee  pnrchases  property  of 
theeesM  que  tnui  at  a  nJe  made  by  himself,  elect  to  treat  the  tale  as  vidid. 
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and  sach  eleotkni  will  be  implied  from  any  nnreaaonable  delay  in  taking  atopa 
to  set  it  aside.  It  ia  ako  cited  arguai>do  in  Tatum  v,  MeLeUan,  60  Miae.  2, 
to  the  same  point.  And  the  principle  that  a  trnstee  can  not  bay  tnut  prop- 
erty met  the  approval  of  the  court  in  While  v.  TroUer,  14  Smed.  &  M.  30-^44. 

PuBGHASx  or  Trust  Ebtats  bt  Tbitstes:  SeeBaileif's  AdnCx  ^.  ^Icbmmnu^ 
42  Am.  Bee.  540;  FUid  v.  ArroumttiUh  e<  oL,  39  Id.  186;  ButUet  ▼.  Ijo^^rty^ 
40  Id.  762,  and  note  765;  Roberim>n  ▼.  Wt9tem  M,  ds  F.  Ins.  Co,,  36  Id.  673; 
Fhrenee  ▼.  Adam»,  38  Id.  226;  8eoif$  Shoeaarix  ▼.  CfcrdMs  EhoenUor,  33  Id. 
678;  MeOantB  ▼.  Bee,  16  Id.  616,  note,  where  the  subject  is  diaeossed;  SaU- 
Man4  T.  Beena,  30  Id.  620,  and  note  ooUeoting  prior  oases  in  this 
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CovKKABT  or  Wabbautt  in  ▲  Debd  does  away  with  any  impUsA 
eorenant  contained  in  the  words  "grant,  bargain,  and  seU,"  the  implied 
covenant  being  operative  only  where  the  parties  have  omitted  to  insert 
covenants  in  the  instrument. 

COTESAIPSOVL  OAK  NOT  BB  BOUNB    BBTOND   HIS   EXFSBBS  COVXNANTS^    WI'Llin 

they  are  inserted  in  the  deed. 

OoTXRAXT.  Weems  and  wife  sold  McOaughan  and  wife  a  piece 
of  land.  The  deed  contained  the  words  ''giant»  bargain,  and 
sell  and  convey/'  in  the  usual  form,  and  the  express  covenant 
to  *'  forever  warrant  and  defend  the  right  and  title  of  the  above 
conveyed  lands."  McCaughan  died,  and  his  wife  became  ad- 
ministratrix of  his  estate.  She  brought  suit,  as  such,  against 
Weems,  setting  up  the  deed,  and  alleging  that  at  the  time  of 
sealing  the  deed  Weems  was  not  seised  of  an  estate  in  fee  in  the 
lands,  to  the  damage,  etc.  Defendant  demurred.  The  court 
OTerruled  the  demurrer,  and  he  prosecuted  this  writ  of  enx>r. 

W.  P.  Harris^  for  the  plaintiff  in  error. 

Hey/ran,  for  the  defendant  in  error. 

By  Court,  Shabeet,  C.  J.  The  defendant  in  ecror  instituted 
this  action  in  the  court  below  on  the  covenants  in  a  deed  of  con- 
veyance. The  questions  arise  out  of  the  defendant's  demurrer 
to  the  declaration,  and  the  plaintiff's  demurrer  to  the  plea  of  the 
defendant  which  was  filed  when  the  demurrer  was  overruled. 
The  declaration  seems  to  be  founded  on  the  breach  of  a  coto- 
nant  of  seisin.  The  deed  contains  no  such  special  covenant, 
but  the  implied  covenant,  resulting  from  the  use  of  the  words 
"  grant,  bargain,  sell,"  is  relied  on.  The  deed  contains  an  ex- 
press warraniy  of  title.  The  declaration  contains  two  counts. 
In  the  first  the  covenant  is  laid  as  having  arisen  from  the  word8» 
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"  grajxt,  bargain^  sell;"  the  fateaoh  is,  that  the  gxantor  was  not 
eeised,  and  it  oomeliideB  to  the  damage  of  the  plauatiff  as  admin- 
istratrix. The  second  count  sets  out  the  deed,  assigns  the  same 
breach,  and  concludes  in  the  same  way.  If  the  grantor  had  no 
title,  as  is  averred,  then  the  coyenant  was  broken  as  soon  as 
made,  and  the  right  of  action  accrued  of  course  to  McOaughan 
in  his  life-time. 

Without  iiotidng  the  several  grounds  taken  by  the  plaintiff 
in  error,  the  case  may  rest  upon  one,  as  altogether  sufficient  to 
reverse  the  judgment.  The  deed  contains  an  express  covenant 
of  warranty,  which  does  away  any  implied  covenant.  The  cov- 
enants raised  by  law  from  the  use  of  particular  words  in  the 
deed,  are  only  intended  to  be  operative  when  the  parties  them- 
selves have  omitted  to  insert  covenants.  But  when  the  party 
declares  how  far  he  will  be  bound  to  warrant,  that  is  the  extent 
of  his  covenant.  The  law  will  not  hold  him  bound  beyond  it: 
Cruise  on  Beal  Property,  title  Deed,  449;  Vanderkarr  v.  Vander- 
karr,  11  Johns.  122.  Although  the  defendant  did  not  set  out 
the  deed  in  the  demurrer,  yet  it  was  set  out  at  length  in  the 
second  count,  and  this  is  sufficient,  inasmuch  as  it  is  manifest 
that  the  two  counts  are  on  the  same  instrument.  The  demurrer 
to  the  declaration  ought  therefore  to  have  been  sustidned,  for 
which  error  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

The  qaesthm  determined  in  the  principal  case  wae  rataed,  bnt  not  de- 
cided, in  HatUp  v.  Kdan,  6  Smed.  &  M.  294.  liie  principal  oaM  ia  dted  to 
the  point  that  where  there  is  an  express  covenant,  that  is  the  extent  to  which 
the  vendor  is  bound,  and  that  an  express  covenant  does  away  with  any  im- 
plied covenant^  in  Hoy  H  al,  v.  Talic^ferro,  8  Id.  727,  which  is  cited  and 
affirmed  to  the  same  point  in  Duncan  et  oL  v,  Lame^  Id.  744.  The  principal 
case  is  also  cited  and  affirmed  in  W%Uy  v.  Hightower,  12  Id.  478;  and  the  same 
principle  is  affirmed  in  Dyer  v.  Britt&n,  53  Miss.  270. 

GsNXRAL  Imflixd  'Ck>vxMANTB  ABM  QuALiTixD  and  rettralned  by  express 
covenants  of  a  more  limited  character:  Crouch  v.  i'bioZe,  32  Am.  Dea  860^  and 
note  356,  where  cases  on  this  point  are  collected. 


DoMmaES  v.  The  Sicatb. 

17  8iOBZ»n  AXD  Mabshaxx»  475.] 

SuBsnrunoN  of  Dbpositions  for  Oral  Testimont  belonga  to  civil  triala 
only,  and  depositions  can  not  be  used  against  an  aocosed  in  a  criminal 
prooecntion.  Depositions  of  witnesses  in  favor  of  the  aocnsed  can  not  be 
admitted  in  evidence  except  by  his  consent. 


816  DoMiNQEs  V.  The  Stats.  [Miaa. 

APMnwroir  or  What  was  Expiotsd  to  bb  Pbovbd  bt  ak  Abssmt  Wit- 
1II88  ooDstitates  an  admission  not  merely  that  the  absent  witnesses 
woald  haye  sworn  to  certain  alleged  faots^  bat  also  that  the  facts  alleged 
are  absolutely  trae. 

Ebsob  from  the  WilldiiflonaiioiiitocNirt    The  iaotearo  stated 
in  the  opinion. 

Farish,  tor  the  prisoner* 

John  2>.  Dreeman,  aUomey  general^  oonAra. 


By  Oourt,  THACBSBy  J.  The  plaintiff  in  error  ^ms  indicted 
in  tiie  WilMnson  connty  dronit  coort  for  the  mnrder  of  one 
Holmes.  Upon  his  being  called  to  the  bar  for  trial,  he  filed  his 
affidaTit  for  a  continnance  of  the  cause  on  the  ground  of  the 
absence  of  material  witnesses  in  his  behalf.  Thisaffidavit  was 
in  legal  form,  and  set  out  that  an  absent  witness,  Haley,  would 
proTe  that  the  accused  acted  in  self-defense  in  the  matter  with 
which  he  was  charged,  and  that  absent  witnesses,  Hodge  and 
Ferguson,  would  prove  that  the  deceased,  alleged  to  haye  been 
murdered  by  the  accused,  threatened  to  take  the  life  of  the  ac- 
cused, and  went  armed  for  that  purpose.  At  the  filing  of  this 
motion  for  a  continuance,  supported  by  an  affidavit  of  the  fore- 
going character,  the  state,  by  the  district  attorney,  agreed  to  ad- 
mit upon  the  trial,  that  if  the  witnesses  named  in  the  affidavit 
were  present,  they  would  swear  to  the  truth  of  the  &cts  deposed 
to  therein.  The  motion  for  a  continuance  was  overruled  below, 
and  an  exception  to  that  judgment  taken  by  the  accused.  On 
the  trial,  the  affidavit  for  tiie  continuance  was  read  to  the  jury, 
and  it  was  admitted  that  if  the  witnesses  named  therein  had 
then  been  present  they  would  have  sworn  to  the  truth  of  the 
facts  therein  set  forth.  The  state  thereupon  introduced  wit- 
nesses to  impeach  the  credibility  of  the  said  Haley,  one  of  the 
witnesses  named  in  the  affidavit  for  a  continuance.  A  number 
of  instructions  to  the  jury  were  requested  upon  the  behalf  of  the 
accused,  to  the.effect  that  the  foregoing  admission  by  the  state, 
in  reference  to  the  testimony  of  the  witnesses  described  in  the 
affidavit  for  a  continaance,  was  an  admission  of  the  truth  of  the 
facts  therein  set  out,  and  that  full  weight  to  that  extent  should 
be  given  to  them  by  the  jury  in  weighing  the  evidence  of  the 
case.  These  instructions  were  refused  by  the  court,  and  a  ver^ 
diet  and  judgment  of  guiliy  according  to  the  indictment,  were 
rendered  against  the  accused. 

The  substitution  of  depositions  for  oral  testimony  belongs  to 
civil  trials.    In  no  state  of  circumstances,  under  our  crnstitu- 
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lion,  can  a  deposition  of  a  witness  be  used  against  the  aoonsed 
in  a  criminal  prosecution,  and  a  similar  rule  seems  to  hold  as  to 
depositions  of  witnesses  in  his  &yor,  unless  by  his  consent.  The 
system  of  criminal  jurisprudence  api>ears  to  require  the  presence 
of  the  witnesses,  both  for  and  against  the  accused.  Very  often, 
in  such  prosecutions,  much  depends  upon  the  appearance,  man- 
ner, and  mode  of  testifying  of  a  witness,  and  it  is  this  that  adds 
the  superior  chaiacter  and  importance  to  oral  testimony. 

The  practice  in  criminal  cases  of  proposing  to  admit  what  wm 
expected  to  be  proyed  by  absent  witnesses,  is  not  calculated  to 
advance  the  ends  of  public  justice;  and  if,  indeed,  regular  and 
competent,  should  not  be  allowed  or  encouraged  except  in  veiy 
extreme  cases.  But  when  such  an  admission  has  been  once 
made,  it  constitutes  an  admission  not  merely  that  the  absent 
witnesses  would  have  sworn  to  certain  alleged  facts,  but  also 
that  the  facts  alleged  are  absolutely  true.  Such  an  admission 
is  an  absolute  concession  of  the  facts  stated  by  the  accused  upon 
his  part,  because  that  alone  would  be  a  fair  substitute  for  what 
might  have  been  the  result  of  the  evidence  upon  an  oral  exami- 
nation of  the  witnesses  whose  actual  presence  was  sought  to  ba 
obtained. 

Judgment  reveraed,  and  a  new  trial  directed  to  be  allowed  bj 
the  court  below. 

The  rule  adopted  In  the  prindpel  oaee,  that  an  adrnjarinn  of  -vrbaA  Is  ex- 
pected to  be  proved  by  an  abaent  witaen  In  a  erimlnal  oaae  amounti  to  aa 
abeolnte  admiiaion  of  the  trath  of  the  facts  expected  to  be  proved  by  such 
witneai,  was  changed  by  statate  in  accordance  with  the  sentiments  expresied 
in  this  case:  See  art.  802,  p.  822.  Miaa.  Code,  1857;  sec.  2806,  Miss.  Code, 
1871. 

Dxposmov  IV  ▲  GBOcnrAL  Gasb  could  not  at  common  kw  be  takMi  aad 
read  in  evidence  miless  by  consent:  Ex  parte  Harbm$t  41  Am.  Deo.  88;  BkKH 
V.  JJiB,  27  Id.  406;  i>iiiiii  v.  State,  35  Id.  64. 


SOOIX  V.  ReARTiKB  ET  All. 


[T  8ifB»i  AMD  yjiMifT.,  «a.] 

Tbabiikb,  bt  av  ADMDnsraATOB,  OF  A  Norn  Dub  to  ajs  BsKAm,  for  the 
pinpoee  cf  paying  a  debt  of  his  own,  gives  no  right  of  leoovery  to  the 
assignee  with  notice,  and  an  tnjnnctlon  to  restrain  the  cdUeotloQ  of  socli 
note  will  properly  inae. 

Pabt  of  a  Kon  cab  not  bb  Tbabsfbbbbd  so  as  to  give  a  right  to  sue 
for  soch  part.  The  cause  of  action  is  entire  and  can  not  be  severed. 
Bat  where  a  party  not  having  a  right  to  a  note  yet  has  an  Interest  in  it| 
a  coort  of  chancery  will  make  soch  order  as  will  protect  his  interest. 


818  Soorr  v.  Ssablu.  [Miaa. 

Amui  fiom  ihe  sapaior  ooort  of  ehttnooiy.  The  opinion 
coAoiently  Btates  ihe  fnctB. 

Samuel  SooU^  for  tibo  appellant. 

By  Oonrty  Olattov,  J.  This  is  an  appeal  from  an  older  of 
ihe  eupexior  eonrt  of  chancery,  dissohing  an  injunction.  The 
lacts,  80  far  as  fhe  point  now  before  the  court  is  inyolTed,  are 
briefly  these:  The  defendant,  Searles,  and  one  Yanderherst, 
now  deceased,  became  the  administrators  of  the  estate  of  John* 
son  SilTerberg,  deceased.  At  their  sale  of  the  personal  estate 
of  the  decedent,  his  widow  porohased  property  to  the  amount 
of  more  than  four  thousand  dollars,  and  executed  her  note 
with  sureties  payable  to  the  administrators.  Yanderherst  died; 
fiearles  continued  to  act  as  administrator  untQ  May,  1841,  when 
he  settled  his  account  and  resigned.  The  note  of  Sarah  SilTer- 
berg is  still  unpaid,  and  it  was  assigned  by  Searles  to  his  co- 
defendant,  Laughlin,  in  payment  of  a  debt  of  his  own,  whether 
before  or  after  his  resignation,  does  not  distinctly  appear.  The 
bill  was  filed  by  the  administrator  de  bonisfumol  SilTerberg,  for 
the  purpose,  among  others,  of  restraining  the  collection  of  the 
note  by  Laughlin,  and  of  haTing  it  deliyered  up  to  the  com- 
plainant. There  are  a  great  many  other  parties,  and  a  great 
Tarieiy  of  incongruous  objects  in  the  bill,  but  with  these  we 
haTC  at  present  no  concern.  The  chancellor  dissolTcd  the  in- 
junction, from  which  order  this  appeal  was  taken. 

In  Proaser  T.  Leaiherman,  A  How.  (Miss.)  240  [34  Am.  Dec.  121], 
thecourtdeoided  that  a  transfer  of  a  note  due  to  an  estate,  by  the 
administrator  Jin  payment  of  his  owndebt,  gaTc  no  right  of  recoTOiy 
to  the  assignee  with  notice.  In  Miller  t.  Edm,  2  Smed.  &  M.  695, 
the  court  said:  ''  The  note  has  been  improperly  transferred,  and 
the  complainant  seeks  its  restoration,  together  with  a  foreclosure 
of  the  mortgage,  for  which  last  purpose  at  least,  chancery  is  the 
proper  forum."  The  case  of  SttMlefield  t.  McBaven^  6  Id.  180 
[48  Am.  Dec.  502],  was  in  many  of  itsfeaturesvery  much  like  this. 
The  court  said:  **  If  McBaTcn  (who  was  the  first  administrator) 
is  proceeding  to  coUect  debts,  which  properly  belong  to  the 
estate,  he  may  be  preTcnted,  as  the  law  substitutes  complainant 
to  all  rights  which  may  be  necessaiy  to  prosecute  for  claims 
against  the  estate."  The  fair  inference  from  these  cases  is, 
that  the  complainant  had  a  right  to  the  injunction  in  this  cause, 
and  that  it  was  improperly  dissolTed.  The  right  of  a  court  of 
equity  to  compel  a  deliTory  of  the  note  is  apparently  less  dear. 
In  Mitter  t.  Eehn^  supra,  this  point  was  waiTcd. 


Nov.  1846.]  Peabson  v.  Mobeland.  819 

The  assets  of  an  estate  constitatea  trust  fond  for  the  payment 
of  debts  and  l^gades,  or  distribative  shaxes.  Each  suocesaiTB 
administrator  is  a  trustee.  If  it  be  neoeesaiy  for  the  adminia- 
trator  de  bofiit  non  to  eome  into  equity,  to  preserve  the  fond 
from  ^mste,  the  conrt,  in  ordertoaid  in  tibieexeontion  of  the  trust, 
and  to  prevent  mnltiplioiiy  of  snits,  maj  finally  dispose  of  the 
ease,  and  give  relief.  In  this  ease  Searles  claims  an  interest  of 
about  one  third  in  the  note,  on  aooount  of  what  is  due  him 
from  the  estate,  and  asserts  a  right  to  retain  to  that  extent.  A 
cause  of  action  is  entire,  and  can  not  be  severed.  A  part  of  a 
note  can  not  be  transferred,  so  as  to  give  right  to  sue  for  such 
part  The  compkiiiant,  therefore,  has  a  right  to  the  note,  that 
he  may  proceed  to  collect  it.  Yet  the  chanceiy  court  should 
make  such  order  as  will  protect  the  interest  of  Searles  or  his 
assignee.    The  rights  of  all  may  be  thus  preserved. 

Nothing  but  the  order  dissolving  the  injunction  was  appealed 
from;  we  are  consequently  confined  to  that  order.  The  same  is 
hereby  directed  to  be  reversed,  the  cause  remanded,  and  the 
injunction  retained  until  the  note  is  delivered  to  compkinant. 
What  further  order  may  be  necessary  in  regard  to  other  parties^ 
and  other  objects  of  the  bill,  we  do  not  now  undertake  to  say. 

Decree  reversed  and  cause  remanded. 


Thb  PKorozPAL  GA8B  u  oiTOD  tothe  point  that  ■■■rti  fltogsDydigposed  oi 
by  an  admiiiiitntor  are  still  sobjeot  to  the  control  of  the  Adminiatntor  db 
honi§  non,  and  are  aaaeta  in  hia  handa,  the  same  aa  if  they  had  never  been 
aoldf  in  Ibrmquei  ▼.  FanUUlf  6  (George,  87.  A  similar  if  not  the  same  oaae 
aroee  between  the  same  parties  oat  of  the  same  probate  matter:  See  Searlm 
MakT.  a^oU^  14  Smed.  ft  M.  04.  Bnt  the  two  oaaaa  differed  in  one  point. 
In  the  principal  case  it  does  not  appear  that  the  note  in  question  was  admin- 
istered on  and  accounted  for  by  the  adminiatrator  in  hia  final  acccont  befcra 
reaignation.  In  the  later  case  it  appears  that  the  note  waa  administered, 
that  it  waa  inclnded  in  the  settlement  of  the  administrator,  and  had  been  ao- 
eonnted  for  bj  him  in  his  final  settlement;  and  it  was  held  to  be  a  Talid  ad- 
ministratloo  of  the  note,  ao  that  an  administrator  cle  Iwmk  aoa  ooold  not 
it. 


FkiABSON  EI  AL.   t;.   MOBBLAND  BT  Ux. 


[7  BlfBI»i  MMD  MABSB4AL*  609.] 

AnmRinEATOB  should  Fotar  Pbotiot  thb  Iktbrists  of  Gbxditobs  by 

using, eyery  eflbrt  to  make  the  property  in  his  diaige  sell  at  the  beat 

price. 
AimnnsxBATOB  gav  not  Pubohasb  at  his  owk  Salb;  nor  seU  under  a 

secret  trust;  nor  dispose  of  the  trust  proper^  for  bis  nwn  banefit  or  for 

Hhe  benefit  of  private  friends. 


820  Pearson  v.  Mobeland.  [Hw 

It  X8  A  Bbxaob  or  Teubv  to  Pbbicit  Textst  PBomrr  to  si  Divxbtbd 
from  iti  dcstinatioii,  or  to  dimfalah  its  yaloa. 

GntoirMBTAKOBS  Weioh  Show  Fraud  zv  ADXiKmRATOE'b  Sals.— T¥1i6i« 
tnut  property  is  sold  at  less  than  one  third  iti  yaloey  to  a  near  xelathre, 
belore  partiee  known  to  be  deairooa  of  bidding  arriTe:  and  where  a  eon 
iidecation  ia  offered  to  preaent  bidden^  if  they  will  deeiat^  and  they  do 
not  Ind,  and  where  the  administrator  ia  known  to  deaire  the  property  to 
aall  at  a  low  figure,  fraud  will  be  preaomed,  the  sale  will  be  aetadde^  and 
the  property  ordered  reaold. 

tfotiOB  TO  PuBOHAfiSB  AT  ▲  Fbauduliht  SiAUi  IB  iTOT  NsansAKT  to  en- 
able the  probato  oourt  to  aot  aaide  Biioh  Bale  and  otdflT  tho  piopeity  leaold. 

AmAL  from  tihe  Olaiborne  oonniy  probate  ooart  The  opin- 
km  states  the  oase. 

Thrasher  and  SiBers,  for  the  appellants. 

By  Conrty  Shabext,  0.  J.  The  appeUants  filed  esoeptions  in 
{he  probate  coort  to  the  report  of  sales  of  the  personal  property 
of  Josiah  WilliSy  deoeased^  on  the  gronnd  of  fiaad  oommitted 
bj  the  defendants  in  error  in  making  the  sale.  Mrs.  Moreland 
was  the  wife  of  Willis,  and  after  his  death  intermarried  with 
Moreland.  Thej  reported  the  estate  insolyent,  and  obtained  an 
order  of  sale^and  proceeded  to  sell  the  slaTes  at  Toiylow  prices, 
not  one  third  of  their  valne,  to  Mazy  S^bonme,  a  sister  of  Mrs. 
Moreland  and  an  inmate  of  the  &mily.  To  establish  the  fiaad 
{be  plaintiffs  introduced  the  appraisement,  and  a  report  made 
bj  the  administrators  to  the  probate  court,  showing  the  liabili- 
ties of  the  estate  to  amount  to  fourteen  thousand  five  hundred 
and  four  dollars,  which  also  valued  the  assets,  principally  slaves, 
at  nine  thousand  one  hundred  and  ten  dollars,  which  report 
constituted  the  foundation  of  the  application  to  seD  the  properly, 
and  was  made  under  oath.  Sereral  witnesses  were  also  exam- 
ined to  show  the  manner  in  which  the  sale  was  conducted, 
together  with  the  conduct  of  the  administrators  in  regard  to  cer* 
tain  debts  due  from  the  estate. 

The  existence  of  fraud  must  generallj  be  gathered  from  dr- 
cumstantial  proof,  as  it  is  usually  perpetrated  in  such  a  manner 
as  to  exclude  ttie  possibility  of  establishing  it  by  positive  proof. 
The  circumstances  in  this  case  are  such  as  lead  irresistibly  to 
{he  conclusion  that  the  administrators  were  acting  in  bad  fidth 
to  the  creditors,  by  having  the  properly  sold  under  its  value, 
with  a  view  to  their  own  benefit, or  for  the  benefit  of  aconfiden- 
tial  friend.  It  is  the  paramount  duly  of  an  administrator  to 
protect  the  interests  of  creditors  by  using  every  effort  to  make 
the  property  under  his  charge  sell  for  the  best  price. 
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haye  the  first  claims  upon  it,  and  the  law  and  his  oath  of  office, 
both  require  that  he  should  administer  in  good  faith.  He  can 
not  purchase  at  his  own  sale,  either  directly  or  indirectly;  nor 
can  he  sell  under  a  secret  trust,  or  private  understanding  that  he 
is  to  haTe  an  interest  in  the  property,  or  to  derive  a  benefit  from 
the  sale.  He  can  not  use  or  dispose  of  the  trust  properly  for  his 
own  benefit,  or  for  the  benefit  of  his  private  friends.  It  is  devoted 
by  law  to  particular  purposes,  and  it  is  a  breach  of  trust  in  the 
administrator  to  permit  counteracting  interests  to  divert  it  from 
its  legitimate  destination,  or  to  diniinish  its  value:  Fkaderi  Bank 
y.  Nedy,  7  How.  (Miss.)  80  [40  Am.  Dec.  61];  MiOumd  ▼.  Oirod^ 
4  How.  (IT.  S.)  608. 

In  the  first  place,  by  tiiia  controversy  the  administratom  are 
inniBting  that  the  report  of  sale  shall  be  approved  and  con- 
firmed, when  it  is  obvious  that  the  properly  did  not  bring  more 
than  a  third  of  its  value,  as  established  by  the  appraisement,  by 
their  own  report  under  oath,  and  by  the  testimony  of  witnesses, 
when^  too,  the  purchaser  is  a  sister  of  one,  a  sister-in-law  of  the 
other,  and  a  member  of  the  family.  A  strict  r^gaid  for  the 
rights  of  creditors  should  induce  a  desire  on  the  part  of  the  ad- 
ministrator to  have  a  sale  of  property  at  prices  so  greatly  under 
its  value,  set  aside.  But  an  opposite  desire  seems  to  prevail 
with  these  administrators,  and,  under  the  circumstances,  this 
alone  is  calculated  to  create  doubts  whether  they  did  not  permit 
their  private  interests  to  have  an  undue  vreight  in  making  the 
sale. 

But  the  testimony  of  the  witnesses  is  still  more  conclusive  on 
this  subject.  Henry  O'Eelly  attended  the  sale  as  the  agent  of 
his  brotiier,  who  was  a  creditor,  with  instructions  to  make  the 
property  bring  its  value,  or  to  secure  the  debt  of  (yEelly.  He 
arrived  about  half  an  hour  before  the  sale,  which  commenced 
about  five  minutes  after  twelve  o'clock,  when  but  three  persons 
besides  the  witness  were  present.  The  witness  bid  one  thousand 
dollars  for  the  first  lot  of  negroes  put  up,  consisting  of  five  in 
number;  Mary  Seyboume  bid  one  dollar  more,  and  was  declared 
the  purchaser.  The  bid  made  by  O'Eelly  seemed  to  create 
great  surprise  amongst  the  persons  present,  and  before  another 
lot  was  offered,  the  witness  received  a  proposition,  through  John 
T.  Moore,  that  his  brother's  debt  should  be  settled,  to  which  he 
acceded,  and  which  was  accordingly  done  during  the  day,  to  the 
full  amount,  by  the  joint  note  of  Mazy  Seyboume  and  J.  T. 
Moore.  He  did  not  know  that  Mary  Seyboume  knew  this  prop- 
osition had  been  made.    The  rest  of  the  negroes  were  then  put 
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up  in  lots,  and  sold  at  prioes  greatly  below  theiz  yalue,  the  auc- 
tioneer dwelling  but  a  short  time  on  the  bids,  as  but  few  persons 
were  present,  though  sufficiently  long  to  faaye  enabled  the  persons 
present  to  bid.  James  T.  Marye  went  to  the  sale  in  company 
with  O'Eelly,  and  went  for  the  purpose  of  purchasing  negroes. 
He  asked  Moreland  if  the  family  wished  to  buy  the  property, 
and  was  answered  that  Mazy  Seyboume  expected  to  purchase  it; 
the  witness  then  said  he  would  not  bid,  and  accordingly  did  not, 
nor  did  any  other  person  except  O'Eelly  and  Mary  Seyboume. 
The  witness  stated  to  the  persons  present  at  the  sale  that  there 
were  several  gentlemen  coming  out  from  Port  Gibson  to  bid  for 
the  property,  and  would  be  there  yezy  soon.  Moreland  asked 
if  it  was  twelve  o'clock,  and  on  being  informed  that  it  was,  di- 
rected the  auctioneer  to  proceed,  which  he  did,  and  sold  the 
negroes  before  the  bidders  arrived,  which  they  did  at  about  half 
past  twelve  o'clock.  Mary  Seyboume  was  crying  duriiig  the 
sale,  and  appeared  much  ejected  when  O'Eelly  bid.  She  pur- 
chased all  the  property,  which  did  not  bring  more  than  one 
third  of  its  value. 

It  seems,  also,  that  A.  W.  Putnam  had  a  claim  against  the 
estate  of  Willis  for  a  sum  of  money  on  which  a  suit  was  pend- 
ing. He  had  also  brought  an  action  of  ejectment  against  More- 
land  and  wife  for  a  tract  of  land,  which  had  been  sold  to  Put- 
nam's testator,  for  which  the  money  claimed  had  been  paid,  but 
the  title  had  been  acquired  from  another  source,  as  it  was  not  in 
Willis  when  he  sold.  As  a  creditor  he  had  filed  exceptions  to 
the  confirmation  of  the  report,  in  order  that  the  property  might 
be  resold  for  its  value.  But  shortly  before  th^  exceptions  were 
to  be  tried,  he  compromised  the  whole  matter  with  Moreland, 
and  received  the  joint  note  of  Mary  Seyboume  and  John  T. 
Moore  for  the  amount  of  money  which  had  been  paid  on  the 
purchase  of  the  land,  and  thereupon  withdrew  his  exceptions  to 
the  report.  The  testimony  of  J.  B.  Thrasher  is  still  more  con- 
clusive, in  showing  the  motives  and  plan  of  Moreland.  As 
counsel,  he  prepared  the  report  of  insolvency,  and  gave  general 
instructions  as  to  the  mode  of  conducting  the  sale.  He  after- 
wards learned  that  Moreland  expected  him  to  buy  the  property 
and  hold  it  until  he  (Moreland)  could  pay  for  it,  and  for  his 
benefit.  On  an  interview  with  Moreland,  Mr.  Thrasher  unde- 
ceived him,  by  informing  him  that  he  would  not  buy  the  prop- 
erty. He  at  the  same  time  told  Moreland  that  the  negroes 
would  have  to  seU  for  their  full  value,  as  several  persons  in 
town,  who  had  money,  wished  to  buy  such  property,  and  would 
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attend  the  sale.  To  this,  Moieland  replied  that  he  did  not 
think  any  one  would  bid  for  the  negroes  against  the  children,  or 
against  him;  that  he  wished  and  expected  to  buy  them  veiy  low. 
The  witness  knew  some  of  the  negroes,  and  would  have  pur- 
chased one  of  them  (Tom)  at  six  hundred  dollars,  but,  in  con- 
sequence of  Moreland's  declarations,  did  not  attend  the  sale. 
Mrs.  Moreland  had  met  him  the  day  before  in  the  street,  and 
expressed  great  surprise  and  regret  that  he  should  api>ear  against 
them,  as  she  did  not  wish  the  sale  set  aside. 

This  testimony  shows,  beyond  a  reasonable  doubt,  that  the 
administrators  were  not  acting  in  good  faith  towards  creditors, 
and  that  they  had  concocted  a  plan  by  which  the  property 
should  be  sold  for  a  trifle,  and  bought  in  for  their  benefit.  The 
facts  will  justify  no  other  conclusion.  When  O'Eelly  mani- 
fested a  determination  to  bid,  he  was  soon  given  to  understand 
that  {lis  debt  would  be  settled,  which  was  done  to  the  full 
amoxmt,  although  the  estate,  at  a  fair  valuation,  was  not  able  to 
pay  more  than  two  thirds  of  the  amount.  Can  it  be  believed 
that  the  administrators  were  ignorant  of  thid  arnmgement? 
Why  did  the  administrator  press  the  sale,  by  directing  the  auc- 
tioneer to  proceed,  when  he  had  been  informed  that  other  bid- 
ders were  coming,  and  would  soon  be  there?  A  due  regard  for 
the  interests  of  creditors  should  have  induced  him  to  delay  un- 
til they  arrived.  His  duty  demanded  delay,  but  his  interest 
required  expedition,  and  prevailed.  Why  was  Putnam's  claim 
compromised,  and  his  objections  to  the  sale  conaequentiy  with- 
drawn? The  compromise  was  made  with  Moreland,  but  he  did 
not  give  his  note;  Maxy  Seyboume  and  John  T.  Moore  gave 
theirs,  as  they  had  done  to  O'Eelly.  But  Moreland  had  fur- 
nished the  key  which  unlocks  this  mystezy,  by  his  declaration 
to  Thrasher.  He  did  not  think  any  one  would  bid  against  the 
children,  or  against  him,  and  he  expected  to  purchase  the  prop- 
erty veiy  low.  Maxy  Seyboume,  however,  who  was  one  of  his 
family,  was  substituted  in  his  place,  as  the  purchaser.  He  told, 
in  advance,  that  she  intended  to  buy  it.  This  declaration  was 
made  to  a  witness,  who  had  gone  there  for  the  purpose  of  bid- 
ding, but  who  said  he  would,  not  bid  if  the  family  wished  to 
buy  the'  property.  Instead  of  inviting  bidders,  he  kept  them 
away  from  the  sale,  and  so  managed  as  to  keep  those  persons 
from  bidding  who  had  attended  for  that  purpose.  Sales  so 
made  are  fraudulent,  in  &ct  and  in  law,  and  it  is  the  duty,  as 
it  is  the  province,  of  the  probate  court  to  set  tham  aside,  and 
order  the  property  to  be  resold. 
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But  it  has  been  insiBted  that  the  judgment  must  be  affiimed, 
because  the  sale  could  not  be  set  aside,  in  the  probate  court, 
without  making  the  purchaser  a  party,  which  she  was  not,  as 
no  notice  was  given  her  of  the  proceedings  in  that  court  If, 
for  this  reason,  no  judgment  could  have  been  given  against  her, 
it  is  certainly  not  a  good  reason  why  judgment  should  have 
been  given  in  her  favor,  when  the  &ct8  did  not  entitle  her  to 
judgment.  If  notice  was  necessary,  the  court  should  have 
suspended  the  proceedings  xmtil  it  could  have  been  given.  On 
the  authority  of  Planiers'  Bank  v.  Nedy,  7  How.  (Miss.)  80  [40 
Am.  Dec.  61],  the  judgment  must  be  reversed,  and  the  sale  set 
aside.  

ADMunsnuLVOB  u  Tftusna  vor  Gbidiiqb8»  sad  ihoaM  pioteot  thoEr  in- 
tflVMti,  and  diipoM  of  the  tnst  property  at  the  hif^ieat  povibla  prion 
PkuUen^  BmJt  v.  Ned^,  7  How.  (MiaB.)80;  &  0.,  40  Am.  Deo.  51;  M^Ocwm 
V.  McOifwan,  48  Miss.  6S3»  oitiDg  the  principal  oaae;  C^kipmam  v.  Simit  58  Id. 
164;  Rogen  r,  Bogen,  20  Am.  Deo.  716. 

Adminibtbatob  oak  kot  Pubohasx  at  ms  owv  Sali,  nor  diapoae  of 
Imflt  property  for  the  benefit  of  himaelf  or  friends.  Saoh  aale  ia  voidable  at 
the  instanoe  of  the  heira:  BuMnghamr,  IfeMM,  54 Miaa.  526;  Bkmdr.Mm^ 
ecMter,  24  Id.  62;  MeAnmH^r.  fTM^es,  88  Id.  579;  8coU  v.  Avefanci,  oNle*  81Qt 
note,  where  oaaea  In  thia  aeriea  are  oolleeted.    See  also  oaaea  oitad  mpra. 
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BQHriTr  JfTUBDionoN  ovkb  Mattkbs  of  Pbobatb.— If  the  probate  ooort 
be  wholly  incompetent  to  give  relief,  and  the  party  hnyenotby  hialaohea 
lost  hia  remedy,  equity  has  jnrisdiotion. 

Immm, — ^Trosti  arinng  under  a  will,  and  requiring  equitable  interpoaitioiit  an 
within  equity  jnrisdiotion,  and  the  faot  that  the  tmats  wore  oreated  by  a 
will,  will  not  exdnde  a  ohaaoery  ooort  from  the  exeroiae  of  ita  JoMUo- 
tion. 

BsQimT  TO  Slavxs  IB  VOT  Vom  FOR  Want  of  CAPACirr  in  the  legataaa 
to  take. 

IllOOBPORATION  AT  DXATH  OF  TSSTATOB  NSFD  KOT  BX  AVIBBU)  Ib  a  UU  t* 

entitle  a  aooiety  to  take  under  a  wiU.  If  the  aooiety  is  inoorpotmted,  its 
purposes  in  aooordanoe  with  the  will  and  the  provisions  of  the  wiU  estate 
Ushed,  and  if  the  right  of  the  society  has  been  theretofore  folly  ooa- 
firmed,  then  demurrer  will  be  properly  overruled. 

TBX    StATUTB    of    43  ElOABBTH   is    or   FqBOB  DT  MlWSHWlHPit 


Tauditt  of  Trust— ExTFOBonro  PxBFOBMAiroB  of  a  Trust.— Where  a  teala- 
tor  direets  that  his  slares  be  transported  to  Africa  under  the  direotion  d 
the  Amaw/igw  Colonisation  Society,  and  that  the  executors  sell  certain 
pioperty  and  pay  the  proceeds  to  the  society  to  defray  ezpenaea,  the  tnst 
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it  TMlid;  both  execaton  and  the  aodety  ue  tnutees;  the  ezeoatsin  rnnil 
ddifer  the  ■!»▼«■  to  the  lociety  for  the  porpoMs  of  the  wOl,  and  if  thej 
iul  or  rafoM  a  ooiirt  of  equity  will  eoforoe  perfonaanoe 

!!■■■  iMmiTioN  OF  A  Thiatoe  TO  BiCAKOiPASB  Slatm  oonfsca  a  right  to 
freedom,  whioh  thon^^  it  oan  not  be  amarlnd  in  a  ooort  of  UW|  maj  bo 
enf osoed  in  »  oonrt  of  equity,  •onftle. 

BmatB  aw  ▲  SoGnrr  unx>xb  ns  Chabxib.— The  American  Colonimtton 
Sooiety,  ofganimd  for  the  pnxpoee  *'of  oolonising»  with  their  own  oonaent 
upon  the  ooaat  of  Afrioa,  the  free  people  of  oolor  teilding  in  the  United 
Statea*"  may  tnmsport  thither  alaveawlio  liaTB»  nndor  awill,  an  inehoata 
ri|pht  to  freedom* 

Who  kat  Coktbv  ths  Bight  ov  a  Cobporatiov  to  Act  ab  TBuanm.— 
If  the  tmatB  are  Talid  in  point  of  Iaw,  neither  theheimnor  any  other  pri- 
vate penon  can  inquire  into  or  oonteet  the  right  of  the  ^iiporatian.  It 
ean  only  be  done  by  the  state. 

Uhbkb  FbAVDULnrr  Aoib  ov  ah  Buuutob  No  Onb  oav  Aoquibb  Abt 
Bight;  bo  where  theezeoator  prevented  mannmittedalavea  fromgoing  from 
the  atate,  it  waa  held  tiuub  theaot  of  1842,  which  givea  twelve  montha  te 
the  removal  of  liberated  slaves  and  dedaxes  the  bequest  void,  if  th^  da 
not  so  remove,  did  not  apply  to  that  case,  and  that  the  fraud  of  the  eze- 
eutor  in  detaining  them  had  placed  him  beyond  the  pale  of  the  aot 

Whbthbe  thb  Aot  ov  1842  nr  Bbqabd  to  Bbmoval  ov  Slatbb  tbbbb* 
TQPOBB  JLebbbatbd  is  conatitttticnal— Quore. 

AvBEML  from  the  Btiperior  oooxt  of  chanoeiy.  The  opinion 
slateB  the  oaae. 

H.  T.  EBM  and  Charge  8.  Terger,  for  the  appellant. 

Quitman  and  MbMurran,  for  the  appelleeB. 

Bj  Conrt,  Olatton,  J.  The  oontest  in  this  oaae  growa  ont  of 
the  aame  irill  whioh  was  the  sabjeot  of  oontroversy  in  the  oaae 
of  Jame$  B.  Boss  el  al.  v.  Vertner  ef  oZ.,  5  How.  (Mies.)  806.  The 
bOl  was  filed,  in  that  case,  by  the  heirs  and  distributeea  of  the 
testator,  against  his  executors,  to  prevent  the  execation  of  the 
tmsts  of  the  will;  in  the  present  case  it  is  filed  by  the  American 
Colonization  Society,  as  a  trostee,  against  the  executors  to  com- 
pel the  execution  of  those  trusts,  and  to  cany  out  the  provis- 
ions. It  may  aid  our  conclusion  on  this  occasion,  to  ascertain 
precisely  what  was  the  controversy  in  the  former  suit  and  what 
was  detennined  by  it.  That  **  biU  sets  out  the  will,  and  avers 
that  its  provisions  and  trusts  in  relation  to  the  transportation  of 
the  slaves  to  the  coast  of  Africa,  are  in  violation  of  the  policy  of 
this  state,  and  in  fraud  of  the  statute  on  the  subject  of  manu- 
mission, and  are  therefore  illegal  and  void.  That  the  provision 
for  their  support  and  maintenance,  when  carried  to  Africa,  is 
illegal  and  void,  because  the  trust  is  for  an  illegal  purpose.  And 
that  the  contingent  bequest  for  the  establishment  of  a  seminary 
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of  learning  is  void,  because  against  the  policy  of  the  state  of 
Mississippi,  and  because  the  American  Colonization  Society  has 
no  capacity  to  take  for  such  a  purpose.  The  bill  concludes  with 
a  prayer,  that  the  estate  embraced  in  said  illegal  and  void  trusts, 
be  decree'd  to  complainants,  as  sole  heirs  at  law."  There  was  a 
general  demurrer  to  the  bill.  The  case  was  elaborately  argued; 
and  the  several  positions  assumed  in  the  bill  were  discussed 
with  much  zeal.  It  was  contended  that  if  the  bequests  and  de- 
vises of  the  will  were  void,  ''  the  executors  were  trustees  for  the 
heirs,  and  could  not  dispose  of  the  estate  for  charities  or  other 
objects  to  be  selected  either  by  the  executors  or  the  court." 
The  court  decided  that  the  trust  created  by  the  will  was  valid. 

To  the  present  bill,  there  is  likewise  a  general  demurrer;  and 
the  first  groxmd  assumed  in  support  of  it  is,  that  the  chancery 
court  has  no  jurisdiction,  because  ''  it  is  purely  a  matter  of  ad- 
ministration cognizable  in  the  probate  court"  In  Carmichad  v. 
Btmoder,  8  How.  (Miss.)  265,  the  leading  case  upon  this  subject, 
the  court  say:  "  The  broad  proposition  that  an  administrator  can 
not,  for  any  purpose,  resort  to  a  court  of  equity,  or  that  he  can 
not,  in  that  capacity,  be.  there  proceeded  against  for  any  con- 
tingency, was  never  intended  to  be  asserted,  nor  do  the  opinions 
warrant  any  such  conclusion.  We  do  not  mean  to  decide,  that 
there  are  not  cases  arising  in  the  course  of  administration,  which 
may  be  proper  for  the  interposition  of  a  court  of  equity.  The 
same  rule  which  is  applicable  to  other  courts  of  law,  will  no 
doubt  apply  to  this.  If  it  be  wholly  incompetent  to  give  relief, 
and  the  party  have  not,  by  his  own  laches,  lost  his  remedy,  then 
it  mightbeaproper  case  for  equity  jurisdiction."  It  is  thus  plain, 
that  there  may  be  cases  growing  out  of  wills,  which  are  the  proper 
subjects  of  equitable  jurisdiction.  Of  this  class  must  be  many 
trusts.  They  are  creatures  of  courts  of  equity;  and  the  abuses 
of  trusts  and  confidences  are  wholly  without  any  cognizance  at 
the  common  law,  and  beyond  the  reach  of  legal  process.  See  1 
Story's  Eq.  28.  Trusts  may  arise  xmder  a  will;  if  they  be  of  a 
character  which  requires  equitable  interi>osition,  the  &ct  that 
they  were  created  by  a  will  can  not  exclude  the  jurisdiction  of 
equity.  It  may  not  be  ea^  to  draw  a  line,  which  in  all  such 
cases  separates  the  jurisdiction  of  the  two  courts.  The  power 
of  the  probate  court  to  give  full  and  adequate  relief,  must  always 
be  a  material  circumstance.  We  think  here  the  full  measure  of 
relief  could  only  be  attained  in  equity,  and  therefore  that  the 
court  had  jurisdiction. 

It  is  also  insisted  in  argument  that  these  bequests  are  void. 
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first  because  ihej  are  to  slaves,  and  that  slaves  have  no  capacity 
to  take;  next  that  they  are  void  because  the  tnistee,  the  Ameri- 
can Oolonization  Society,  has  no  capacity  to  take;  and  lastly, 
that  being  void,  a  court  of  chancery  can  not  enforce  them,  as 
charities.  The  first  of  these  objections  is  directly  opposed  to 
the  decision  of  this  court  in  the  former  case.  It  is  also  opposed 
to  the  case  of  Leech  v.  Oooley,  6  SmeS.  &  M.  98;  in  which  it 
was  holden,  that  "  the  right  of  freedom  under  the  will  is  in- 
choate, and  becomes  complete  when  the  subjects  of  it  are  re- 
moved. The  bequest  to  the  slaves  is  not  void  for  want  of  capac- 
ity in  the  legatees  to  take."  Precisely  the  same  principle  is 
recognized  in  Henry  ei  al.  v.  Hogan,  4  Humph.  208,  a  case  in 
which  the  slaves  were  obliged  to  go  to  Liberia,  to  obtain  the 
benefit  of  the  bequests  of  their  freedom,  in  which  the  properly 
appropriated  to  raise  a  fund  for  the  payment  of  their  expenses 
was  held  to  be  properly  applicable  to  that  purpose.  See  also 
Hope  V.  Johneon,  2  Yerg.  128;  McCtUchen  v.  Marshall,  8  Pet 
289.  In  Virginia  such  dispositions  have  been  supi)orted:  Elder 
V.  Elder^e  EoB^r,  4  Leigh,  252;  Dunn  v.  Amey,  1  Id.  466.  So  in 
South  Carolina:  I^atier  v.  leaner,  2  Hill's  Oh.  805. 

The  cajxicity  of  the  colonization  society  to  take,  is  of  necessity, 
also  directly  affirmed  by  the  former  decision.  On  no  other  prin- 
ciple, could  the  trust  have  been  pronounced  valid.  A  bequest 
to  this  very  society  was  sustained  in  Burbank  v.  WhUney,  24 
Pick.  146  [86  Am.  Dec.  812];  so  in  BarUeU  v.  Nye,  4  Mete.  878, 
in  which  a  bequest  to  unincori>orated  societies  was  held  valid. 
But  we  need  not  go  the  length  of  this  latter  case.  This  ob- 
jection is  made  upon  demurrer  to  the  bill,  and  it  seems  confined 
and  narrowed  down  to  the  point  that  the  bill  does  not  aver  that 
the  socieiy  was  incori>orated,  at  the  death  of  the  testator.  The 
bill  states  that  the  complainants  are  duly  and  legally  incorpo- 
rated; that  they  are  willing  to  accept  and  appropriate  the  funds, 
as  provided  for  in  the  will;  the  object  of  the  society  by  their 
charter  being  in  accordance  with  the  provisions  of  said  will  and 
in  furtherance  thereof.  It  further  alleges  that  by  the  decisions 
of  the  courts  the  said  will  and  its  provisions  were  fully  estab- 
lished, and  the  rights  of  complainants  to  said  slaves  and  estate, 
in  trust  as  bequeathed  in  said  will  and  for  the  purposes  therein 
contained,  were  fully  confirmed.  Taking  all  these  statements 
together,  we  see  no  room  for  this  objection.  If  the  socieiy 
be  incori>orated;  if  its  purposes  be  in  accordance  with  this 
will;  if  the  provisions  of  the  will  have  been  theretofore  estab- 
l,  and  the  rights  of  the  complainants  fully  confirmed,  all 
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of  which  are  admitted  bj  the  demuxrery  then  it  was  properly 
disallowed. 

It  is  next  contended^  that  if  these  devises  are  invalid,  either 
for  want  of  capacity  to  take  on  the  part  of  the  donees,  or  of  the 
trosteee,  then  equiiy  can  not  enforce  them  as  charities.    To  this 
we  reply,  that  if  the  tmsts  created  by  this  will  be  valid,  then 
there  is  no  room  and  fio  necessiiy  for  the  application  of  the 
doctrine  of  charities.    It  is  only  where  the  bequest  or  devise  is 
too  vague  or  indefinite,  for  those  intended  to  be  benefited,  to 
daim  any  interest  under  them,  that  the  doctrine  as  to  charities 
arises.    It  is  clearly  settled  that  **  definite  charities  are  trosts, 
which  equity  will  execute  by  virtae  of  its  ordinary  jurisdiction:" 
OaUeffo's  Execvion  v.  Attorney  Oeneral,  8  Leigh,  487  [24  Am. 
Dec.  660];  Inglis  v.  TniOees  of  SaiU^B  Snug  Harbor,  3  Pet.  100. 
Oharities  begin  where  definite  trusts  end.    It  is  therefore  whoUy 
unnecessary  for  us  to  inquire  whether  the  statute  43  Elizabeth 
is  in  force  in  this  state,  and  whether  the  court  of  chancery  has 
any  jurisdiction  over  charities  to  compel   their  performance, 
apart  from  and  independent  of  that  statute.    It  may  not  be  out 
of  place,  however,  to  remark,  as  this  point  was  tuged  in  argu- 
ment with  great  zeal,  that  in  the  late  case  of  Vidal  v.  OirardCB 
Execution y  2  How.  (XT.  S.)  127,  that  court  modified  very  much, 
if  it  did  not  overrule,  the  case  of  BajMsl  Association  v.  Har^s 
^ecutors,  4  Wheat.  1.    The  court  there  said,  *'  that  new  sources 
of  information,  recently  developed,  established  conclusively, 
that  long  before  that  statute,  courts  of  chancery  exercised  juris- 
diction over  charities,  not  only  where  they  were  indefinite  in 
their  nature,  but  where  either  no  trustees  were  appointed  or 
where  they  were  not  competent  to  take."    The  opinion  was  de- 
livered by  Judge  Story,  and  must  be  regarded  also  as  an  aban- 
donment of  the  opinion  npoix  this  subject,  expressed  in  his  com- 
mentaries upon  equity.    But  in  this  case  it  is  matter  of  specula- 
tion rather  than  of  practical  use,  because  we  see  no  reason  to 
change  the  former  opinion,  that  these  trusts,  so  &r  as  it  is  nec- 
essary now  to  determine  them,  are  valid. 

The  other  counsel  for  the  appellant  does  not  controvert  the 
case  of  Boes  v.  Vertnety  5  How.  (Miss.)  805,  and  admits  that  de- 
cision to  be  conclusive  so  far  as  it  goes.  He  says  that  was  a 
proceeding  to  prevent  the  executors  from  acting;  this  is  an  at- 
tempt to  compel  them  to  act.  The  court  then  very  properly 
declined  to  interfere.  The  question  now  is,  according  to  this 
argument,  not  whether  this  is  a  valid  trust  which  the  executor 
may  execute,  but  whether  it  is  one  which  the  complainants  can 
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eompel  him  to  execute.  If  the  trost  be  a  valid  one»  have  the 
complainants  any  interest  f 

To  this  vre  xeply^  "thatif  a  bequest  be  accompanied  I7  words 
expressing  a  command,  recommendation,  entreaty,  or  hope  on 
the  part  of  the  testator,  that  the  properly  will  be  disposed  of 
in  favor  of  another,  a  trust  will  be  created:  1.  If  the  words  on 
the  whole  are  sufficiently  certain;  2.  If  the  subject  be  sufficiently 
certain;  and  8.  If  the  oliject  be  also  sufficiently  certain:"  TTill 
on  Trustees,  71.  All  these  requisites  concurred  in  the  present 
instance.  The  intention  of  the  testator  here  can  not  be  mis- 
taken, and  that  intention  must  be  carried  into  effect  if  it  be  not 
opposed  to  the  law  of  the  land:  Inglis  v.  SaUor^a  Snug  Edrbor, 
8  Pet.  99.  His  request  is  imperative.  The  subject  is  certain 
beyond  doubt — ^his  slaves — and  the  object  equally  so — ^their  lib- 
eration. The  prorisions  of  the  will  constitute  both  the  execu* 
tors  and  the  colonization  sodeiy  trustees.  Where  the  duiy  of 
the  one  ceases,  the  other  commences.  It  is  the  duiy  of  the  ex- 
ecutors to  deliver  the  slaves  to  the  sodeiy  for  the  purposes  of  the 
will;  and  it  is  the  duiy  of  the  society  to  cany  out  those  pur- 
poses. If  a  part  of  the  trustees  will  not  discharge  their  duty, 
and  interpose  obstacles  to  the  execution  of  the  trust  l^the  oth- 
ers, clearly  a  court  of  equiiy  may  enforce  the  performance.  We 
need  not  now  dedde  whether  any  remedy  exists  on  the  part  of 
the  staves,  if  there  had  been  no  trustee  under  the  will.  That  is 
entirely  distinct  from  the  right  of  the  trustee  to  come  into  a 
court  of  equiiy  to  enforce  the  trust.  It  is  in  cases  where  there 
is  no  one  capable  of  enforcing  the  trust,  that  in  England  the 
attorney  general  is  made  a  party.  It  is  one  of  the  rules  of 
equiiy  not  to  permit  a  valid  trust  to  be  defeated  for  want  of  a 
trustee.  We  need  not  decide  this,  but  we  take  occasion  to  say, 
that  in  several  of  the  states  it  has  been  held  that  the  mere  in- 
tention of  the  testator  to  emancipate,  confeired  a  right  to  free- 
dom, which,  though  it  can  not  be  asserted  in  a  court  of  law, 
may  be  enforced  in  a  court  of  equiiy:  Dempsey  v.  Lawrence, 
Oilm.  (Ya.)  888;  Dunn  v.  Amey,  1  Leigh,  471;  Charlea  v.  Drench, 
6  J.  J.  Marsh.  888;  Throchmorkm  v.  LeweUin,  6  B.  Mon.  686; 
Whiie  V.  ZUmer,  1  Id.  180;  FnuBter  v.  Fnuier,  2  Hill's  Oh.  817; 
Williams  v.  Jfiinuel,  1  Bob.  (Ya.)  647. 

It  is  again  insisted  that  this  socieiy  is  prohibited  l^its  charter 
from  taking  or  holding  property  except  for  one  purpose,  that 
**  of  colonizing  with  their  own  consent  upon  the  coast  of  Africa, 
the  free  people  of  color  residing  in  the  United  States."  We  do 
not  give  to  the  charter  the  same  restricted  construction  that  the 
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connBel  do.  It  is  trae  the  charter  confers  no  right  to  tnmsport 
slaves  to  Africa,  there  to  be  colonized.  But  the  slaves  of  to-day 
may  be  free  to-morrow,  and  when  freei  may  with  their  own  con- 
sent be  so  transported.  In  the  present  instance,  these  slaves 
are  not  now  free,  but  they  have  an  inchoate  right  to  freedom. 
As  soon  as  they  are  taken  beyond  the  limits  of  this  state  that 
right  is  so  &r  consummated,  that  by  the  terms  of  the  charter  they 
may  be  transported  and  colonized.  In  this  there  is  no  violation, 
either  of  the  laws  of  this  state  or  of  the  charter,  and  such  pro- 
visions have  been  repeatedly  carried  into  e£Fect  by  the  society 
without  objection.  Moreover,  according  to  the  authorities,  this 
question  can  only  arise  between  the  cori>oration  and  the  state 
which  granted  the  charter.  On  this  point  the  supreme  court  of 
the  United  States  says:  "  If  the  trust  be  repugnant  to,  or  incon- 
sistent with,  the  proper  purposes  for  which  the  corporation  was 
created,  that  may  furnish  a  ground  why  it  may  not  be  compella- 
ble to  execute  it;  but  it  will  furnish  no  ground  to  declare  the 
trust  itself  void,  if  otherwise  unexceptionable."  "  If  the  trusts 
were  in  themselves  valid  in  i)oint  of  law,  it  is  plain  that  neither 
the  heirs  of  the  testator,  nor  any  other  private  person,  can  have 
right  to  inquire  into  or  contest  the  right  of  the  corporation;  it 
could  only  be  done  by  the  state :"  Vtdal  v.  CHrard^a  I^r,  2  How. 
(V.  8.)  189-191. 

Great  reliance  has  been  placed  in  argument  on  an  act  passed 
in  1842,  which  gives  twelve  months  for  the  removal  of  slaves 
theretofore  liberated,  and  declares  the  bequest  of  freedom  to  be 
void  if  they  do  not  so  remove.  It  will  be  borne  in  mind  that 
before  the  passage  of  this  law,  the  provisions  of  this  will  had 
been  declared  valid  by  the  judgment  of  the  court,  and  the  slaves 
declared  entitled  to  an  inchoate  right  of  freedom,  which  would  be 
perfect  by  their  removal  from  the  state.  The  bill  shows  the  use 
of  eveiy  means  in  the  power  of  the  complainants,  or  of  those  for 
whom  they  act,  to  comply  with  this  law.  This  suit  was  brought 
within  the  twelve  months,  to  compel  the  executor  to  comply 
with  the  will,  and  to  deliver  them  up  for  removal.  If  the  stat- 
ute have  taken  away  their  right  to  freedom,  it  has  been  against 
their  best  e£Fbrts,  and  those  of  their  trustees.  It  has  been  by  a 
breach  of  trust  and  perversion  of  power.  Can  the  end  be  at- 
tained by  such  means?  This  court  has  decided,  upon  vexy  high 
authority,  in  reference  to  the  Choctaw  Indians,  that  if  they 
have  been  prevented  by  force  from  complying  with  the  condition 
imposed  by  the  treaty,  of  five  years'  continued  residence  upon 
their  reservations,  it  will  be  regarded  as  if  they  had  complied: 
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Coleman  v.  Doe  ex  dem.  TUsh-ho^mah,  4  Smed  &  M.  46.  Bights 
acquired  by  fraud  can  not  be  sustained.  These  objects  of  the 
testator's  solicitude  and  bounty  ha^e  been  detained  here  against 
their  will,  against  the  will  of  tixe  society,  and  that  of  all  the  ex- 
ecutors except  one.  If  the  act  of  the  legislature  stood  free  from 
any  objection,  we  should  be  constrained  to  say,  this  was  such  a 
fraud  upon  the  part  of  the  executor  so  acting,  that  neither  he 
nor  any  one  claiming  in  virtue  of  his  acts  acquired  any  right. 
We  need  not  determine  the  validity  of  the  law.  It  has  nothing 
to  do  with  the  case;  the  fraud  of  the  party  has  placed  him  be- 
yond its  pale.  How  far  it  is  constitutional  might  be  a  grave 
question,  but  that  we  do  not  now  touch. 
The  order  of  the  chancellor  is  affirmed. 


Thx  PBnrciPALaASx  m  omDin  MUeheU  ▼.  Wdh,  87  Mih.  28S,  248-269,  U 
the  point  that  a  ilaye  may  take  property  by  deviae,  and  that  property  may  be 
held  In  trust  for  a  slave,  eontrary  to  the  doctrine  anerted  in  ffme»  v.  Brth 
uM, 2 How.  (MiM.) 837;  and Hoovery.  Brtm, BxW.iZWm.  603,  that emand* 
•pation  of  slaTea  in  Missiasippi  to  take  effect  elaewhere  waa  not  against  the 
policy  of  the  state  prior  to  the  act  of  1842;  and  in  Lvuik  t.  Lenda  el  crfp,  82  Id. 
297,  arguendo^  that  the  American  Ooloniaation  Society  waa  entitled  to  taka 
aa  a  legatee  and  hold  alavea  in  trust. 

CoBPOBAnov  HAT  HoLD  A8  ▲  TBUBms  See  Ocimmiwmmmn  ^Um  8imMm§ 
Ikmd  ▼.  WaUser,  88  Am.  Deo.  483. 
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[7  BUMDMB  AMD  M^JMBALL,  780.] 

UnrsD  SxATKS  Pateztt  fob  Land  Bklates  Back  to  thx  Apfbofbiatiov 
or  It,  and  in  a  coort  of  equity  the  person  who  first  appropriates  the  land 
has  the  best  title. 

JuKioB  Patent  Based  on  a  Sxniob  Pbb-bmption  Bioht  will  Fbbvail 
against  a  senior  patent  to  the  assignees  of  Jefferson  College,  iasned  in  ao> 
oordanoe  with  the  provinons  of  an  act  of  oongreas  in  favor  of  snch  college. 

JuirxoB  Patent  Pbsdioatbd  on  a  Besebvation  to  a  Chootaw  Indian  by 
treaty,  will  prevail  against  a  aenior  patent  issued  under  an  act  of  ccogrcaa 
to  the  aaaigneea  of  the  Jeffaraon  Oollega, 

Xhb  Choctaw  tareaiy  mentioned  in  the  decision  was  the  treatj 
of  Dancing  Babbit  creek  between  the  United  States  and  the 
Choctaw  Indians,  September  27, 1880.  The  facts  are  stated  in 
the  opinion. 

W.  B.  Mies,  for  the  appellants. 
WtUiam  Yerger,  for  the  appellee. 
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Bj  Ooart,  SBABKxr,  0.  J.  This  is  an  appeal  irom  the  saperior 
court  of  chanoezyy  'which  preaents  two  qaeettons:  First,  will  a 
jnnior  patent  predicated  on  a  senior  pre-emption  right,  over- 
reach a  senior  patent  to  the  assignees  of  Jefferson  College, 
which  issued  in  accordance  with  the  provisions  of  the  act  of 
congress,  in  &yor  of  Jefferson  College?  And,  second,  is  a 
junior  patent,  predicated  on  a  reservation  to  a  Choctaw  Indian, 
under  the  treaty  of  Dancing  Babbit  creek,  a  superior  title  to  a 
patent  to  the  assignees  of  Jefferson  College? 

It  appears  that  Eeim  claimed  to  enter  four  lots  of  land  in 
section  No.  12,  of  township  No.  16,  of  range  1  west,  under  the 
act  of  congress  of  1884,  which  extended  the  act  of  1830,  with 
some  additional  provisions.  The  first  act  gave  a  right  of  pre- 
emption to  eveiy  occupant  of  public  land,  who  was  in  posses- 
sion of  the  land  at  the  date  of  the  act,  and  who  had  cultivated 
part  of  it  in  1829,  on  his  making  proper  proof  before  the  reg- 
ister and  receiver  of  the  ofiice  where  the  land  was  subject  to 
entry.  This  act  was  only  to  continue  in  force  a  limited  time. 
The  act  of  1884  revived  the  act  of  1880,  and  extended  the  right 
of  pre-emption  to  persons  then  in  possession,  who  had  culti- 
vated a  part  of  the  land  in  1888.  This  last  act  was  to  continue 
in  force  two  years.  The  right  granted  under  these  acts  extended 
only  to  a  quarter  section  of  land.  These  acts  only  granted  the 
right  on  certain  conditions,  or  rather  to  a  class  of  persons  who 
had  performed  certain  requisites,  the  proof  of  which  was  re- 
quired to  be  made  in  a  particular  way.  It  is  evident  that  no 
one  could  claim  the  benefit  of  these  acts  unless  he  could  bring 
himself  fully  within  their  provisions,  not  only  with  regard  to 
the  facts  to  be  proven,  but  also  in  the  manner  of  making  the 
proof.  On  the  twentieth  of  September,  1884,  Eeim  presented, 
to  the  register  and  receiver  of  the  land  ofiice  at  Mount  Salus, 
his  affidavit,  stating  therein  that  he  had  cultivated  part  of  the 
land  in  1888,  and  had  possession  of  it,  on  the  nineteenth  of 
June,  1884,  the  date  of  the  act.  He  also  proved  the  same  facts 
by  the  separate  affidavits  of  two  witnesses,  B.  T.  Edrington  and 
Joseph  L.  Chappell,  and  presented  the  certificate  of  Henry  G. 
Johnston,  stating  that  he  knew  the  witnesses,  and  believed  Uiem 
to  be  men  of  veracity  and  entitled  to  credit,  whereupon  the 
register  and  receiver  signed  a  joint  certificate,  acknowledging 
themselves  to  be  satisfied  with  the  witnesses,  and  on  the  eighth 
of  November,  1834,  Eeim  received  from  the  register  a  certificate 
of  entry.  On  the  tenth  of  February,  1841,  a  patent  issued. 
On  the  sixteenth  of  August,  1834,  Joseph  McAfee*  as  assignee 


Not.  1846.]  McAfee  u  ELeirn.  ^  333 

of  Jefferson  College,  presented  his  deed  of  transfer  to  the  reg- 
ister  of  the  land  office  at  Mount  Salus,  for  two  sections  of  land, 
and  made  his  location  so  as  to  include  the  land  already  men- 
tioned as  claimed  by  Keim,  and  received  the  register's  certifi- 
cate, which  is  declared  by  the  act  of  congress  to  be  equiyalent 
to  a  patent.  McAfee  therefore  had  the  older  patent,  and  unless 
Keim  can  make  his  junior  patent  retake  back  to  his  prior  right 
of  pre-emption,  he  must  &il. 

These  pre-emption  acts  do  not  confine  the  right  to  any  par- 
ticular lands.  The  whole  of  the  public  domain  was  subject  to 
this  right,  with  the  exceptions  mentioned  in  the  act.  We  can 
not  question  the  right  of  congress  to  confer  this  privilege  on 
the  actual  settler,  and  the  &ct  that  it  was  a  gratuity,  makes  no 
difference;  the  right  is  as  valid  as  though  it  had  been  founded 
on  a  valuable  consideration.  It  amounted  to  something  more 
than  a  mere  right  to  enter  the  land  at  government  price;  that 
right  every  citizen  had,  and  if  the  act  of  congress  did  no  more, 
it  was  useless.  But  it  did  more;  it  gave  a  preference  to  the 
actual  settler,  the  effect  of  which  was  to  exclude  the  right  of  all 
others  so  long  as  this  preference  could  be  claimed.  Hence  it 
¥7as  a  requisition  of  the  proper  department,  or  a  provision  of 
law,  that  no  entry  should  be  allowed  until  the  applicant  had 
filed  an  affidavit  that  the  land  was  not  occupied  or  cultivated. 
This  right  of  pre-emption  then  constituted  an  equity  in  &vor  of 
the  occupant.  Not  an  uncertain,  indefinite  equity;  it  was  located 
and  identified;  it  attached  to  the  particular  quarter  section  oc- 
cupied and  cultivated  by  the  claimant.  The  act  of  congress 
was  an  approjxriation  of  all  land  so  occupied.  This  equity 
might  be  lost,  of  course,  by  a  &ilure  to  make  the  entry  within 
the  prescribed  time,  but  during  the  whole  of  that  time  the  oc- 
cupant had  a  right  to  make  tiie  entry  at  the  minimum  price, 
to  the  exclusion  of  all  other  entries.  Eeim  has  shown  a  com- 
plete equity,  by  a  literal  compliance  with  every  provision  of  the 
law,  and  having  subsequently  made  the  entry  and  received  a 
patent,  his  title  must  be  regarded  as  superior  in  a  court  of 
equity,  to  any  title  acquired  by  mere  entry,  and  a  patent  on  it, 
although  it  be  older  than  the  patent  under  the  pre-emption 
right.  Equity  looks  to  the  incipient  right,  and  couples  to  it 
the  perfect  title.  The  patent  relates  to  the  inception  of  title, 
and  in  a  court  of  equity  the  person  who  has  first  appropriated 
the  land,  has  the  best  title:  Taylor  v.  Browne  5  Oranch,  234 
PM^B  Lessee  v.  Wendal,  9  Id.  87;  Mnley  v.  WUliams,  Id.  164 
Mc Arthur  v.  Browder,  4  Wheat.  488;  Isaacs  v.  Steel,  3  Scam.  97 
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Bruner  v.  Manhve,  Id.  839.  The  bill  charges  McAfee  with 
notice  of  complainant's  pre-emption  right  at  the  time  he  mada 
his  location,  and  the  answer  admits  that  respondent  knew  that 
Keim  was  in  possession  of  the  land.  He  made  his  location 
then  with  a  full  knowledge  of  the  complainant's  right. 

But  it  has  been  insisted  that  the  appellants  have  a  title  su- 
perior to  that  of  a  common  purchaser  of  public  land,  inasmuch 
as  thej  derive  title  through  Jefferson  College,  which  was  priy- 
iloged  to  locate  the  quantity  of  land  granted  to  it,  on  any  vacant 
and  unappropriated  land,  either  before  or  after  it  had  been 
offered  for  sale.  The  pre-emption  laws  extended  precisely  the 
same  right;  they  did  not  confine  the  claimant  to  huad  that  had 
been  offered  for  sale,  or  even  to  land  that  had  been  surveyed. 
The  right  of  Jeffiarson  College  was  to  locate  unappropriated 
land;  the  pre-emption  right  is  based  upon  actual  location,  and 
in  consequence  of  the  location,  the  land  was  appropriated.  But 
if  there  could  be  any  doubt  on  this  subject,  we  might  regard 
the  question  as  virtually  settled,  by  the  decision  of  the  commis- 
sioner of  the  general  land  office,  which  is  against  the  validity  of 
McAfee's  entry,  and  in  favor  of  Keim.  It  seems  also  that  the 
secretary  of  the  treasury  decided  that  McAfee's  claim  must  yield 
to  the  pre-emption  claimant. 

The  distinction  between  this  case  and  that  of  IkdUm  et  al,  v. 
Doe  ex  dem.  McAfee,  6  How.  (Miss.)  761,  is  quite  clear.  That 
was  an  action  at  law,  in  which  the  junior  patentee  wished  to  go 
behind  his  patent,  and  establish  his  right  in  virtue  of  the  pre- 
emption laws;  and  he  even  &iled  in  showing  that  he  was  within 
the  provision  of  those  laws.  He  had  not  made  the  requisite 
proof  to  entitie  him  to  a  pre-emption  right,  nor  had  he  made  it 
in  the  manner  prescribed. 

With  regard  to  that  portion  of  the  land  claimed  under  the 
reservation,  in  the  Choctaw  treaty,  there  is  no  room  for  even  a 
doubt.  It  seems  that  the  land  was  reserved  from  sale  for  Col- 
lins the  Indian,  by  G.  W.  Martin  the  locating  agent.  The  res- 
ervations under  that  treaty  have  been  held  to  be  complete  titles, 
subject  to  be  defeated  by  the  non-performance  of  conditions 
subsequent.  Collins'  titie  then  accrued  in  1880.  He  trans- 
ferred it  to  Eeirn  by  the  consent  of  the  president  of  the  United 
States,  and  Eeirn  has  received  a  patent.  The  reservation  under 
the  treaty,  properly  transferred  to  Eeirn,  even  without  the 
patent,  would  have  been  sufficient  as  against  McAfee's  title. 
Altogether,  we  think  the  decree  of  the  chanoeUor  was  right,  and 
it  is  accordingly  affirmed. 
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The  Ghooteir  tnftty  mflntJoned  in  the  prineipel  eaee  wm  made  by  the 
United  States  and  the  Choctaw  IndianB,  at  Dancing  Babbit  creek,  and  was 
eonolnded  on  the  twenty-eighth  of  September,  1890.  Section  14  provided 
that  each  Choctaw  head  of  a  family,  by  ngnij^ing  hia  intention  to  aettle^ 
ahonld  be  entitled  to  a  reMrratUm  of  six  hundred  and  forty  aoree  of  land, 
three  hundred  and  twen^  acres  foi  each  unmarried  child  over  ten  yean  of 
age,  and  one  hundred  and  sixty  for  each  child  under  ten  years  of  age.  A  res- 
idence of  five  yesrs  entitled  them  to  a  grant  in  fee  simple.  The  title  con* 
f  erred  by  this  trea^  upon  the  beneficiaries  was  a  legal  title  with  a  condition 
subsequent:  Newman  r.  Barrie^  4  How.  622;  hU^vk-hthmi  v.  WcUU,  7  Smed.  k 
11  963;  S.  C,  anie^  906;  Colemanv.  Doe  d.  Ttah-ho-maht  4ld.  40.  And  even 
the  failure  of  the  agent  to  register  an  Indian  upon  application  can  not  affect 
his  right:  Ooifman  t.  Doe,  stipra.  A  patent  conveying  land  thus  reserved  is 
▼old.  The  title  in  the  Indian  is  good,  and  can  not  be  defeated  by  any  subse- 
quent act  of  the  officers  of  the  government:  ffU'tuh'kO'miy.WaUtt  cmle,  906. 

Hie  lands  given  to  the  JeflBsrson  College  again  became  the  anbject  of  litiga- 
tion. "By  the  act  granting  the  lands  it  was  required  that  they  should  be  lo- 
cated in  bodies  of  not  less  than  two  sections,  and  each  location  be  contiguous 
and  on  unappropriated  land,  ^y  the  dedsian  in  the  principal  case,  nearly 
one  half  of  one  location  made  by  the  Jeffiarson  College  was  held  to  belong  to 
other  parties.  The  question  arose  whether  the  act  granting  the  land  had 
been  complied  with,  and  whether  the  whole  location  was  void,  or  only  so 
much  thereof  as  had  been  pce*empted  or  reserved.  Tbm  court  held  thai  the 
location  was  void  only  as  to  so  much  as  was  embraced  in  the  lessrvatiop  and 
pre-emption;  and  the  rest  good,  althoogh  the  oontigui^  d  the  lesMiining 
parts  had  been  thus  destroyed:  SMUmr.  Ketm^^  Miss.  106. 

A  Pbiok  Emtbt  will  Fbevail  ovsb  a  PAim  nr  Bqurt:  Hetkr  v.  £m^ 
kromffh^  12  Smed.  AM.  660;  but  at  law  a  patent  will  prevail  over  a  prior  entry. 
XHcon  V.  Porter,  29  Miss.  84. 

Pknaov  bavuio  Aoqvibid  ax  IvaBoan  Biaar  or  Pna-nfFnoir  to  a 
traet  of  land  under  the  act  of  May  29,  1690,  by  ssttlemsnt  and  onltlvalion, 
may  compel  a  conveyance  from  a  pnwhassr  of  the  tract,  who  entsrsd  and 
porohassd  after  such  inchoate  ri|^t  had  aocmed,  but  before  the  pre-emption 
price  had  been  paid,  and  may  enjoin  such  porbhassr  fimn  recovering  the  land. 
Biwma  V.  Mamlom,  96  Am.  Deo.  661.  And  lor  the  nature  and  extent  of  a 
prssmptor's  rli^ts,  sss  eame  case  and  noK  iriisrs  casee  are  ooUeoted;  and 
•sa  Awy  V.  rddt,  89  Id.  400y  and  ttoK  te  a  dfaooarion  d  the  Bahleot 
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19  MBMNna,  731.] 

JjMK  Of  A  JuMimrr  u  Pbbiibbxd  to  a  Pbiob  UmnoouiBD  Dm^  Im 
MiMoori. 

iAXJI   UHDKB  A  SATmnXD   JUDOMKRT  IB  GxinDU£LT  OlTLT  VomABU»  htA 

la  Toid  agMnit  one  who  pnrohainn  with  Botioe  and  in  had  lailli. 
Fabol  BriDBKcni  n  iHADinasiBiJE,  to  OoarRAOior  ths  BacBTAiii  ia  m  afaar> 

iiF'a  deed,  in  a  ooUateial  proceeding. 
Ibbboulabitixb  nr  Conduotivo  a  Shxriif's  Sau  maal  he  ootreutod  hj 

direct  ftpplicatian  to  the  coort  for  that  pnxpcee,  and  oaa  net  he  taken  ad> 

rentage  of  ooUatenlly. 

EnBOTMXHT.    The  opinion  states  the  ease. 

Jbiel  Leonard^  for  the  plaintiff  in  error. 

Btringfellaw,  for  the  defendants  in  enor. 

SooTT,  J.  Austin  brought  an  action  of  ejeotment  against 
Beedy  to  obtain  possession  of  h&nds  in  the  deolaiatton  men- 
tioned, and  recovered  judgment.  Austin  derived  title  to  the 
premises  in  controversy,  under  judgment  of  the  oirouit  court, 
dated  the  third  of  April,  1889,  and  justices'  judgments  docketed 
the  twenty-second  of  May,  1889.  Executions  issued  on  these 
judgments,  by  virtue  of  which  the  land  was  sold  on  the  fifth  of 
August,  1839,  for  which  a  deed  was  afterwards  executed  by  the 
sheriff  to  the  plaintiff.  David  Beed  set  up  a  title  in  himself  and 
others  as  the  Beedsburg  Company,  which  consisted  of  a  deed 
dated  the  twenty-fourth  of  April,  1839,  but  not  recorded  until 
the  sixteenth  of  September  following;  and  offered  to  prove  that 

886 
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the  porohaser  of  fhe  land  at  the  sherijSTB  sale  had  notice,  at  the 
time  he  purchased,  of  the  unrecorded  deed  to  the  Beedsburg 
Company;  to  which  evidence  objections  being  made,  the  court 
excluded  it  from  the  consideration  of  the  jury.  The  defendant 
also  offered  to  prove  that  the  lands  in  the  sheriff's  deed  men- 
tioned were  sold  separately;  and  that  the  first  tract  sold  brought 
a  sum  sufficient  to  satisfy  the  eight  executions  issued  from  the 
circuit  court,  and  which  it  appears  from  the  recitals  in  the  sher- 
iff's deed  were  alone  leried  on  the  lands,  and  consequently  that 
the  sale  of  the  other  tract  to  satisfy  the  other  executions  which 
had  not  been  levied,  was  without  authority  and  void. 

The  point  inTolved  in  this  cause,  whether  a  judgment  cred- 
itor is  not  preferred  to  a  grantee,  under  a  prior  unr^fistered 
conveyance,  has  been  under  consideration  in  this  court  in  cases 
heretofore  determined.  It  has  been  again  argued,  and  we  are 
called  upon  to  say  whether  the  views  heretofore  expressed  shall 
be  maintained  or  abandoned.  In  the  consideration  of  questions 
involving  the  construction  of  statutes  in  relation  to  the  same 
matter,  when  there  has  obviously  been  a  departure  from  the 
phraseology  of  an  old  law  in  the  enactment  of  a  new  one,  we  are 
compelled  to  believe  that  it  was  not  done  without  reason.  The 
first  statute  to  which  our  attention  has  been  called  as  throwing 
light  upon  this  subject,  is  that  of  27  Henry  VILL.,  which  de- 
clared that  no  estate  should  pass  by  bargain  and  sale,  unless 
enrolled  in  six  months.  It  was  held  under  this  statute,  that 
the  deed  is  valid  except  as  to  subsequent  purchasers  without 
notice.  The  reason  of  this  decision  is  plain.  It  was  the  object 
of  the  law  to  remedy  the  mischief  growing  out  of  the  secret  con- 
veyances authorized  by  the  statute  of  uses,  which  being  unknown 
*to  the  conmion  law,  produced  inconveniences  to  those  who  after- 
wards purchased  the  estate,  without  knowledge  of  such  prfor 
deeds.  But  if  the  subsequent  purchaser  had  notice  of  the  pre- 
vious conveyance,  the  reason  for  passing  the  statute  did  not 
apply.  It  would  require  great  ingenuity  to  give  to  these  cases 
a  shape  which  could  throw  light  ui)on  that  now  under  consid- 
eration. They  decide  nothing  as  to  creditors,  and  they  depend 
upon  the  peculiar  circumstadifies  which  produced  the  law  upon 
which  they  are  founded. 

We  think  we  are  well  warranted  in  saying  that  the  idea  of  r^g- 
isteiing  deeds  vras  borrowed  from  the  English  statute,  2  and 
8  Anne,  c.  4,  which  expressly  made  in  the  place  therein 
mentioned,  all  unregistered  deeds  fraudulent  and  void  against 
subsequent  purchasers  and  mortgagees  for  a  valuable  oonsidera- 
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tion.  The  statate  of  New  York,  in  relation  to  the  registry  of 
deeds,  has  adopted  the  phraseology  of  the  English  law,  and 
makes  unregistered  deeds  void  against  subsequent  purchasers 
and  mortgagees  in  good  faith  and  for  a  yaluable  consideration. 
The  interpretation  put  upon  the  English  statute  is  well  setUed, 
and  a  mortgage  not  registered  has  preference  over  a  subsequent 
docketed  judgment.  Here  then  is  a  statute  which  has  been  in 
force  nearly  a  oentuxy  and  a  half;  it  has  been  judicially  liqui- 
dated; its  construction  is  fixed  and  settled.  Why  should  the 
legislature  of  this  state,  abandoning  in  this  instance  the  caution 
and  prudence  manifested  on  so  many  other  occasions,  in  refus- 
ing to  depart  from  the  language  of  the  English  statutes,  when 
incorporating  them  into  our  code,  adopt  a  new  mode  of  expres- 
sion in  relation  to  the  registry  of  deeds,  if  it  were  intended  that 
the  precise  interpretation  should  be  put  upon  it,  and  it  should 
have  no  other  scope  or  aim  than  the  English  statute  Y  We  can 
not  believe  that  the  legislature  adopted  so  unusual  a  course 
without  design.  That  a  statute  whose  language  and  construc- 
tion was  as  familiar  as  household  words,  has  been  dropped,  and 
other  language  adopted,  when  the  only  purpose  was  to  obtain 
the  end  sought  by  the  old  statute,  is  an  assumption  so  much  at 
war  with  our  experience  on  this  subject,  that  we  are  compeUed 
to  disclaim  it. 

Our  statute  avoids  all  unregistered  conveyances  except  be- 
tween the  parties  thereto  and  such  as  have  actual  notice  thereof. 
No  doubt  is  entertained  that  an  unregistered  deed  will  prevail 
over  a  subsequent  purchaser  or  mortgagee  with  notice.  But  the 
question  is,  whether  it  goes  further  and  a£Eects  a  creditor  with- 
out notice.  A  similar  statute  prevails  in  Massachusetts.  In 
that  state  suits  are  commenced  by  an  original  writ,  and  an  at- 
ti^ohment  against  the  estate  of  the  debtor  which  is  held  as  security 
for  the  debt.  Under  that  statute  it  is  held  that  an  attaching 
creditor,  without  notice  at  the  time  of  his  attachment,  will  be 
preferred  to  a  grantee  under  an  unregistered  conveyance.  Our 
mode  of  procedure  in  bringing  suits,  in  the  end  attains  the  same 
results  as  that  produced  in  Massachusetts,  but  in  inverso  ordine. 
There  the  lien  commences  with  the  service  of  the  attachment; 
here  it  commences  with  the  determination  of  a  suit.  A  creditor 
is  not  passive  in  commencing  his  suit;  he  looks  to  the  lien  of 
his  judgment  as  a  securiiy,  and  confessions  of  judgment  are 
taken  with  an  eye  to  the  security  of  the  lien  conferred  by  the 
law  on  judgments.  There  is  a  difference  between  the  lien 
of  a  judgment  under  our  laws,   and  that  created  by   13  Ed« 
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ward  L  That  statato  does  not  in  direct  terms  oreato  the  lien. 
But  conrta  have  so  oonstraed  the  statate  which  gave  the  elegit^ 
as  to  infer  a  lien  from  the  power  to  take  the  lands  in  execution. 
The  lien  grows  out  of  the  right  to  issnethe  elegit,  and  is  depend- 
ent upon  it.  A  judgment  with  a  stay  of  execution  creates  no 
lien  on  land,  until  the  plaintiff  has  a  right  to  issue  execution 
thereon:  Scriba  el  al.  y.  Deanea  el  al.,  1  Brock.  166.  Our  stat- 
ute in  express  terms  makes  the  judgment  a  lien,  and  continues 
in  force  for  three  years,  and  permits  its  indefinite  extension,  by 
scire  faciaa,  from  time  to  time.  The  sale  of  land  under  a  junior 
judgment  or  decree  passes  the  tiUe  of  the  defendant,  subject  to 
the  lien  of  all  prior  judgments  and  decrees  then  in  force.  Liens 
can  not  be  said  to  come  iuToluntarily  when  suits  are  brought  to 
obtain  them.  Nothing  is  more  usual  than  to  obtain  judgments 
in  justices'  courts,  and  file  transcripts  in  the  circuit  court,  with 
a  view  to  obtain  the  security  of  the  lien  of  a  judgment;  and 
creditors  do  not  imagine  that  a  right  thus  secured  could  be  af- 
fected by  notice  of  an  unregistered  deed  at  the  time  of  the  sale 
of  the  lands,  subjected  to  these  liens.  It  is  begging  the  ques- 
tion to  say  that  a  judgment  is  only  a  lien  on  lands  possessed  by 
the  debtor  at  the  time  of  its  rendition,  and  can  not  be  made  to 
extend  to  lands  that  haye  been  conyeyed.  Whether  they  have 
been  conyeyed  as  regards  the  judgment  creditor,  is  the  yery  mat- 
ter in  controyersy. 

Chancellor  Kent,  speaking  of  the  rule  which  preyails  in  Penn- 
sylyania,  in  which  a  docketed  judgment  is  preferred  to  an  un- 
registered conyeyance,  commends  it  for  its  simplicity  and  cer- 
tainty in  making  eyeiy  incumbrance  whether  it  be  a  registered 
deed  or  a  docketed  judgment,  in  cases  free  from  fraud,  depend 
for  satis&ction  according  to  the  priority  of  the  lien  upon  the 
record,  which  is  open  for  public  inspection.  And  eyen  if  it 
should  be,  as  has  been  said,  that  such  is  not  the  law  of  Penn- 
sylyania,  yet  we  may  claim  in  support  of  the  doctrine,  the  com- 
mendation of  that  jurist,  to  whom  the  profession  is  so  much 
indebted,  and  whose  industry  has  explored,  and  whose  learning 
has  adorned  so  many  branches  of  our  law.  No  decision  of  this 
court  has  gone  further  than  the  principles  aboye  expressed;  nor 
is  it  necessary  that  we  should  go  beyond  it  in  determining  this 
case.  To  some  extent  the  impression  preyails  that  such  is  the 
law.  The  case  of  Jones  y.  Ltick,  7  Mo.  551,  which  in  its  circum- 
stances is  so  much  like  the  case  of  Cvshing  y.  Eurd,  4  Pick. 
258  [16  Am.  Dec.  835],  a  case  in  Massachusetts,  whose  statute 
we  haye  seen  is  similar  to  ours,  is  an  eyidence  of  this.    It  is  of 
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no  great  importance  how  this  question  is  Rettled,  but  it  is  of 
Bome  concern  that  the  law  on  the  subject  should  be  fixed  and 
settled.    No  good  can  result  from  changing  the  interpretation 
of  our  statute.     Indeed,  we  may  pause  and  reflect  how  far,  un- 
der the  drcumstanoeSy  we  would  be  warranted  in  making  it.    As 
lax  back  as  the  year  1836,  this  court  determined  that  a  title 
under  a  junior  judgment  would  prevail  over  a  prior  unregis- 
tered deed.    The  same  principle  was  involved  in  the  case  .of 
Jones  V.  Luck,  supra,  and  yet  the  question  was  not  made  in  the 
court  below.    And  afterwards  came  the  case  of  EtU  v.  Paul,  8 
Mo.  479,  in  which  the  very  point  involved  was  determined.    In 
this  state  of  the  question,  our  statutes  underwent  a  revision: 
the  construction  put  upon  the  law  is  reported  to  the  general  as- 
sembly, and  they  adhere  to  the  law  as  it  had  been  before  written. 
They  saw  no  departure  from  policy  or  principle  in  the  course  of 
the  decisions  of  the  court;  or  at  least  none  which  provoked  their 
interference.    Indeed,  some  of  the  soundest  jurists  regret  the 
construction  that  has  been  put  upon  the  registry  act  by  the 
English  and  American  courts,  and  openly  avow  their  preference 
for  the  doctrine  that  the  priority  of  every  instrument  affecting 
real  estate  shall  be  determined  by  the  date  of  its  record.    Cruise 
says,  the  utility  of  the  register  acts  is  proved  to  a  demonstra- 
tion by  two  facts,  namely:  that  lands  in  register  counties  bear  a 
higher  price,  and  money  is  lent  on  the  security  of  those  lands 
at  a  lower  rate  of  interest,  than  on  estates  situate  in  counties 
where  there  is  no  register;  and  he  continues,  it  would  be  a 
great  amendment  of  the  law,  if  it  were  enacted  by  the  legisla- 
ture, that  no  averment  should  be  admitted  either  at  law  or  in 
equity,  that  a  person  claiming  under  a  deed  that  was  registered, 
had  notice  of  a  prior  unregistered  deed.    "  We  might,"  he  says, 
*'  in  this  case  borrow  some  wisdom  from  ancient  France,  where 
several  points  respecting  substitutions  being  unsettled,  and  the 
laws  on  this  head  being  different,  in  different  parts  of  that 
kingdom,  they  were  all  reduced  into  one  by  the  ordinance  of 
1747,  which  was  framed  by  the  Chancellor  D'Aguesseau,  after 
taking  the  sentiments  of  every  parliament  in  the  kingdom,  upon 
forty-five  different  questions  proposed  to  them  upon  the  subject. 
The  thirty-ninth  question  is  whether  a  creditor  or  purchaser 
having  notice  of  the  substitution  before  his  contract,  a  purchaser 
is  to  be  admitted  to  plead  the  want  of  registration."    All  the 
parliaments,  except  that  of  Flanders,  agreed  that  he  was.    Thai 
to  admit  the  contrary  doctrine  would  make  it  always  open  to 
argument,  whether  he  had  or  had  not  notice  of  the  substitution. 
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That  this  would  lead  to  endless  uncertainty,  confusion,  and 
peijury;  and  that  it  was  much  better  that  the  rights  of  the  sub- 
ject should  depend  upon  certain  and  fixed  principles  of  law, 
than  upon  rules  and  constructions  of  equity,  which  must  be 
arbitraiyand  consequently  uncertain.  The  ordinance  was  framed 
accordingly. 

Our  statute  relatiye  to  the  registry  of  deeds,  fixes  no  time 
within  which  they  must  be  recorded.  They  must  then  be  put  upon 
the  record  in  a  reasonable  time:  Cushing  y.  Eurd,  4  Pick.  257 
[16  Am.  Dec.  835].  Prudence  would  dictate  this.  Uigent  con- 
siderations alone  should  influence  us  to  put  a  construction  upon 
our  registry  law,  which  would  enable  a  purchaser  to  hold  a  deed 
for  land  in  his  pocket,  and  suffer  his  grantor  to  contract  debts 
on  the  faith  of  that  land,  to  which  he  has  no  title.  Prudent 
men  examine  the  records,  to  ascertain  if  there  are  incumbrances 
on  the  estates  of  their  debtors,  and  if  they  find  none,  they 
imagine  themseWes  secure,  and  will  extend  the  credit,  and  re- 
frain from  steps  to  make  themselyea  safe. 

As  to  the  question  arising  on  the  eyidence  to  show  that  the 
properly  was  sold  in  parcels,  and  that  one  parcel  sold  for  a  sum 
sufficient  to  satisfy  the  eight  executions,  which  alone  were  leyied 
on  the  lands,  it  may  be  remarked,  that  it  has  been  made  a  ques- 
tion, whether  a  sale  under  a  satisfied  judgment  is  yoid  or  only 
y#idable.  But  it  seems  weU  settled,  that  it  can  only  be  yoid 
against  him  who  purchases  with  notice  of  the  fact  and  in  bad 
faith:  Jack9on  y.  Anderson^  4  Wend.  474;  Jackson  y.  CadtoeU,  1 
Cow.  622.  The  principle  of  these  cases  would  restrain  the  court 
from  interfering  with  the  judgment,  independently  of  the  doc- 
trine of  the  cases  of  Jackson  y.  BoberU,  7  Wend.  83;  Jackson  y. 
VanderJieyden,  17  Johns.  167  [8  Am.  Dec.  378];  Jackson  y.  Stemr 
berg,  20  Id.  49,  which  is,  that  eyidence  is  inadmissible  to  con- 
tradict the  recitals  in  a  sherifiTs  deed  in  a  collateral  proceeding; 
but  that  irregularities  in  conducting  a  sale,  must  be  corrected  by 
direct  application  to  the  court  for  that  purpose. 

The  judgment  will  be  affirmed. 

Napton,  J.,  concurred. 
MoBrtpk,  J.,  dissented. 

That  the  Titlb  of  a  Pubohasib  at  an  Ezxootion  Salb  will  not  b* 
defeated  by  irregularities  in  the  condnct  of  the  sale,  see  Artrntrong  ▼.  Jtiek- 
mm,  12  Am.  Deo.  225;  Ci>x  ▼.  NeUtm,  15  Id.  89;  Blight*8  Heirs  ▼.  TMn,  18 
Id.  219;  MordeccU  v.  Speiyht,  24  Id.  266.  Irregularity  in  execation  sale  can 
be  taken  advantage  of  only  by  the  owner  of  the  property  and  those  claiming 
■nder  him:  BoUaweU  v.  Skhmer,  40  Id.  431. 
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Rbcitaui  nr  a  Shduit's  Dexd:  See  note  to  Perkhu^  Leatu  ▼.  Dibble^  M 
Am.  Deo.  102. 

Thb  PBiNOiPAii  GA8B  18  GiTXD  to  the  following  points:  That  it  may  be  re- 
garded as  the  settled  law  of  Miisonri  that  the  lien  of  a  jadgment  will  pre- 
vail over  a  prior  mireoorded  deed:  Frotkingham  ▼.  Stacker^  11  Mo.  78;  that  a 
judgment  by  oonfeaaion  ia  a  lien:  QUnum  ▼.  Hovey,  26  Id.  29;  that  a  sale  un- 
der a  tatiafied  judgment  is  an  absolnte  nullity  agidnst  a  purchaser  with  notios 
of  the  fsot,  sod  in  badfaith:  Wtaton  ▼.  Clark^  37  Id.  573. 


Walsh  v.  Homesb. 

[10  Ifneomn,  6.] 
It  b  No  Dkviatioh  in  thx  Navigation  of  tbx  Mumiiisifw  for  one  tsbmI  ta 
stop  and  assist  another  in  distress,  even  though  no  liv«s  are  hi  danger. 

CunOM  ANI>  USAOS  AMONG  VJESSSLS  NaVIGATDVO  TEX   MlBBIBSIPn  tO  Stop 

and  assist  each  other  when  in  distress,  \a  admissible  to  prove  that  a  d»- 
tention  for  such  a  purpose  was  no  deviation. 

It  n  NOT  NSCBSSABT  TO  PSOVE,  WHXBB  THEBS  HAS  BIBN  A  DxTUlTION,  thlft 

the  loss  arose  from  it,  to  discharge  the  underwriters.  It  is  snffioieni  ts 
prove  the  loss  was  posterior  to  the  deviatlcm. 
In  Actions  Qsowing  out  of  Torts,  It  is  Suffiodent  to  Pbovs  Pabt  ovlt 
of  the  allegation  stated  in  the  declsiation,  provided,  what  is  proved  af- 
fords a  ground  for  maintaining  the  action,  supposing  it  to  have  been  oor^ 
rectly  stated  as  proved.  The  only  exception  to  this  rule  is  when  the 
sllegation  contains  matter  of  description. 

Casx.     The  opinion  states  the  facts. 

Oamble  and  Bates,  for  the  appellants. 

Oeyer  and  Spalding,  for  the  appellee. 

By  Court,  Scott,  J.  This  was  an  action  on  the  case  brought 
in  the  St.  Louis  circuit  court  by  the  appellee,  as  surviving  part- 
ner of  the  firm  of  J.  &  T.  J.  Homer,  against  the  appellants,  as 
owners  of  the  steamboat  Holla,  to  recover  for  the  loss  of  certain 
goods  shipped  on  board  that  boat  at  New  Orleans.  The  Terdiot 
and  judgment  were  in  favor  of  the  plaintiffs  below,  and  the  cause 
is  brought  into  this  court  by  appeal. 

The  first  count  of  the  declaration  sets  forth  a  policy  of  insur- 
ance on  goods  of  the  plaintiff  made  by  the  St.  Louis  Perpetual 
Insurance  Company,  and  alleged  that  goods  covered  by  the  pol- 
icy were  shipped  on  board  the  Rolla,  of  which  the  defendants 
were  the  owners,  at  New  Orleans,  to  be  transported  to  St.  Louis. 
That  during  the  voyage,  the  master  of  the  Bella  deviated,  etc., 
and  detained  and  employed  the  boat  with  the  goods  of  the  plaint- 
iff on  board,  in  relieving  the  steamboat  George  Collier,  which 
was  aground  in  the  Mississippi,  and  in  transporting  goods  from 
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the  Collier  to  the  shore,  no  life  being  in  danger.  And  that  al- 
though the  BoUa  did  after  such  detention,  etc.,  proceed  in  the 
Tojage  with  the  goods  on  board,  yet  the  said  steamboat  BoUa, 
with  the  said  goods  and  merchandise,  by  reason  of  the  said  de- 
fendants, their  servants  and  agents  in  that  behalf,  not  proceed- 
ing therewith  from  New  Orleans  aforesaid  to  St.  Louis  aforesaid, 
as  soon  as  they  were  reasonably  able,  by  and  according  to  the 
direct,  usual,  and  customaiy  way  and' passage,  but  on  the  con- 
traiy  thereof,  deviating,  departing,  touching  or  remaining,  con- 
tinuing and  being  delayed,  as  in  that  behalf  aforesaid,  and  before 
her  arrival  at  St.  Louis  aforesaid,  at  the  county  aforesaid,  waa 
exposed  to,  and  assailed  by  storms,  and  other  perils,  in  the  river 
Mississippi,  near  a  certain  island  called  Island  No.  21,  and  then 
and  there  was  run  and  driven  on  a  snag,  or  other  hard  substance, 
and  was  wrecked,  shattered,  and  broken,  by  means  whereof  the 
same  goods,  etc.,  of  plaintiff,  on, board  said  boat,  were  wetted, 
damaged,  spoiled,  and  sunk,  and  wholly  lost  to  the  plaintiff,  and 
by  reason  of  the  said  deviation,  departure,  detention,  and  stop- 
page of  the  said  steamboat  BoUa,  with  the  said  goods,  etc.,  on 
board,  by  the  defendants,  their  servants  and  agents,  as  in  that 
behalf  aforesaid,  the  said  insurers  in  the  said  policy  of  in- 
surance mentioned,  became  and  were  discharged  from  all  lia- 
bility for,  or  on  account  of,  the  said  damage  and  loss,  or  any 
part  thereof. 

The  second  and  third  counts  are  in  substance  the  same  as  the 
first.  The  fourth  count  is  in  the  ordinary  form  against  carriers 
for  the  loss  of  goods,  averring  that  the  defendants  did  not  safely 
and  securely  carry  and  deliver  the  goods  according  to  their 
undertaking,  but  on  the  contrary  so  improperly  behaved  and 
conducted  themselves  with  respect  to  said  goods,  that  by  and 
through  the  mere  negligence,  misconduct,  and  default  of  the 
defendants,  their  servants  and  agents,  the  goods  were  lost. 
The  defendants  pleaded  not  guiliy.  At  the  trial,  the  plaintiff 
gave.in  evidence  the  policy  of  insurance,  and  the  indorsements 
thereon,  and  offered  evidence  conducing  to  prove  the  shipment 
of  goods,  covered  by  that  policy,  on  board  the  KoUa,  at  the 
time  and  for  the  voyage  mentioned.  Parts  of  the  evidence  on 
this  point  were  objected  to,  but  the  objections  were  overruled. 
That  George  Taylor  was  the  master,  and  the  defendants  owners 
of  the  boat;  that  on  the  progress  of  the  voyage  the  Bolla  was  de- 
tained and  employed  in  relieving  the  Collier,  then  aground,  by 
transporting  goods  from  that  vessel  to  the  shore,  and  in  at- 
tempting to  pull  her  off  the  bar  by  the  power  of  the  BoUa. 
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That  the  Bolla  afterwards  proceeded  on  the  Toyage  and  was 
wrecked,  as  alleged,  and  the  goods  of  ihe  plaintiff  lost. 

Witnesses  testified  that  from  the  commencement  of  steam  naT- 
igation  on  the  western  waters,  it  had  been  the  imiform  usage 
and  custom  of  all  boats  when  meeting  another  boat  aground,  to 
afford  any  assistance  in  their  power,  and  although  it  was  the 
uniform  practice  to  charge  for  such  service,  yet  no  stipulation  for 
such  compensation  was  made  before  furnishing  the  aid  required. 
This  usage  was  generally  known  to  merchants  and  insurers.  It 
was  proved  that  after  the  opinion  of  this  court  in  the  case  of 
Settle  d  Bacon  v.  The  8L  Louis  Perpetual  Inmrance  Company  ^  7 
Mo.  879,  the  different  insurance  companies  at  St.  Louis  inserted 
in  their  policies  a  clause  to  the  effect  that  in  case  of  loss  after 
deviation  to  give  succor  to  a  vessel  in  distress,  the  loss  should 
be  paid,  notwithstanding  the  deviation,  *'  upon  the  assured  as- 
signing to  the  company  all  claims  he  or  they  may  have  against 
the  owners  of  such  steamboat  in  consequence  of  such  deviation, 
and  authorizing  the  company  to  use  his  name  to  enforce  such 
claim  for  the  benefit  of  the  company." 

The  plaintiff  moved  the  court  to  give  to  the  jury  the  follow- 
ing instructions,  which  were  given,  to  which  the  defendant  ex- 
cepted, viz. : ''  If  the  jury  find  that  goods  of  the  plaintiff  covered 
by  the  policy  in  the  declaration  mentioned  were  shipped  on 
board  the  steamboat  EoUa  at  New  Orleans,  to  be  carried  to  the 
port  of  St.  Louis,  that  said  boat  departed  from  New  Orleans  on 
said  voyage  vnth  the  said  goods  on  board,  and  that  during  the 
voyage  said  steamboat  Bolla,  with  said  goods  on  board,  was 
stopped  and  detained  without  the  consent  of  the  plaintiff,  for 
the  purpose  of  assisting  the  steamboat  George  Collier,  then 
aground  in  the  Mississippi  river,  and  that  the  Bolla  was  there 
used  and  employed  in  transporting  cargo  from  the  Collier  to 
the  shore,  and  in  attempting  to  draw  the  said  Collier  into 
deeper  water,  such  detention  and  employment  was  a  deviation, 
which  discharged  the  underwriters  from  any  subsequent  loss  of 
said  goods  on  board  the  BoUa,  during  that  voyage.  If  the  jury 
find  from  the  evidence,  that  goods  of  the  plaintiff  covered  by 
the  policy  in  the  declaration  mentioned,  were  shipped  on  board 
the  steamboat  Bolla,  at  New  Orleans,  to  be  carried  to  St.  Louis, 
that  said  goods  during  the  voyage  were  lost  by  a  peril  insured 
against,  and  that  the  underwriters  were  discharged  from  liabil- 
ity for  such  loss,  by  reason  of  the  previous  deviation  of  said 
boat  by  the  voluntary  act  of  the  master,  then  the  owners  of  the 
BoUa  are  liable  for  such  loss." 
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The  defendant  then  asked  the  following  inBtmotions,  which 
wete  refused,  to  which  an  exception  was  taken,  tiz.  :  "  That  the 
jury  must  find  for  the  defendants  on  the  three  first  counts  in  the 
declaration,  unless  they  find  from  the  evidence  that  the  loss  of 
the  goods  and  merchandise  in  those  counts  mentioned,  was 
actually  occasioned  by  the  alleged  deviation  from  the  usual 
course  of  the  voyage  in  said  counts  mentioned  respectively. 
The  plaintiff  can  not  recover  on  the  first  count  in  his  declara- 
tion for  the  loss  of  the  goods  therein  mentioned,  unless  it  ap- 
pears to  the  satisfaction  of  the  jury  from  the  evidence,  that  the 
sinking  of  the  steamboat  BoUa  was  occasioned  by  the  alleged 
deviation  in  that  count  mentioned.  That  the  plaintiff  can  not 
recover  on  the  second  coimt  of  his  declaration  for  the  loss  of 
the  goods  therein  mentioned,  unless  it  appears  to  the  satisfac- 
tion of  the  Jury  from  the  evidence,  that  the  sinking  of  the  steam- 
boat BoUa  was  occasioned  by  the  alleged  deviation  in  that 
cotmt  mentioned.  That  the  plaintiff  can  not  recover  on  the 
third  count  of  his  declaration  for  the  loss  of  the  goods  therein 
mentioned,  unless  it  appears  to  the  satisfaction  of  the  jury  from 
the  evidence,  that  the  sinking  of  the  steamboat  Bolla  was  oc- 
casioned by  the  alleged  deviation  in  that  count  mentioned. 
That  if  the  jury  find  from  the  evidence  that,  at  the  time  of  the 
loss  of  the  Bolla,  there  was,  and  for  many  years  previous  had 
been,  a  custom,  and  usage,  in  the  navigation  of  the  Missis- 
sippi river,  for  steamboats  navigating  said  river  to  stop  in  their 
▼oyage,  and  furnish  assistance  to  other  steamboats  aground 
in  said  river,  and  in  distress,  and  that  such  custom  and  usage 
was  general,  and  generally  known  to  merchants,  owners  of 
boats,  and  insurers  concerned  in  the  navigation  of  said  river, 
and  that  the  captain  and  crew  of  the  steamboat  Bolla,  in  the 
alleged  deviation  to  succor  the  steamboat  George  Collier,  aground 
in  the  Mississippi  river,  did  no  act,  and  suffered  no  detention 
of  said  steamboat  BoUa,  beyond  or  out  of  the  said  custom  and 
usage,  then  the  defendants  are  not  responsible  for  any  act  of 
the  said  captain,  or  crew,  which  is  within  said  custom  or  usage." 

The  principal  question  in  this  cause  was  before  this  court  in 
the  case  of  SetUe  d  Bacon  v.  The  8L  Louis  Ferpetaal  Insurance 
Company^  7  Mo.  879.  In  that  suit,  the  policy  of  insurance  was 
executed  by  the  same  company,  the  shipment  was  for  the  same 
voyage,  on  the  same  vessel,  and  the  loss  by  the  same  disaster  as 
is  alleged  by  the  declaration  in  this  case.  In.  the  above-men- 
tioned cause  the  point  most  debated  was  whether  the  detention 
of  a  vessel  in  the  navigation  of  the  Mississippi  for  the  purpose 
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of  succoring  another  vessel  in  distress,  when  no  life  was  in  dan- 
gto,  was  a  deyiation  or  not.  Except  in  the  case  mentioned,  it 
does  not  appear  that  this  question  has  come  up  for  adjudication. 
Eminent  judges,  and  elementary  writers,  influenced  by  the 
benevolence  and  humanity  of  our  law,  have  not  hesitated  to  de- 
clare that  a  detention  on  a  voyage  at  sea  to  relieve  a  vessel  in 
distress,  is  not  an  act  which  would  discharge  the  underwriters 
to  a  policy  of  insurance,  from  the  liability  to  the  assured,  in  the 
event  of  a  loss  of  the  vessel  affording  the  succor.  Some  have 
said  that  a  deviation  to  save  life  or  to  succor  persons  in  distress 
was  allowable,  but  that  a  deviation  for  the  purpose  of  saving 
property  would  discharge  the  underwriters.  On  our  rivers, 
boats  may  be  in  danger  when  the  lives  of  the  crew  and  passen- 
gers are  entirely  safe,  but  in  ocean  navigation  a  vessel  can 
scarcely  be  in  distress,  unless  the  lives  of  those  on  board  are  at 
the  same  time  endangered.  Hence  the  language  of  the  books, 
that  a  detention  to  succor  a  vessel  in  distress  is  not  a  deviation 
that  would  discharge  the  underwriters.  Judge  Sprague,  who 
maintained  the  doctrine  that  a  stoppage  to  succor  vessels  in  dis- 
tress is  not  a  deviation  which  would  discharge  a  policy,  yet 
holds,  that  under  the  pretense  of  succoring  distress,  it  was  not 
allowable  to  become  wreckers  at  the  risk  of  the  insurer.  So 
Judge  Washington,  Bond  v.  The  Brig  Cora,  2  Wash.  C.  C.  84,  says: 
<<  The  general  definition  of  deviation,  is,  a  voluntary  departure 
from  the  course  of  the  voyage  insured,  without  necessity  or  reason* 
able  cause,  and  I  recollect  no  case  where  the  justification  is  not  es- 
sentially connected  with  the  motive  of  safety  to  the  property  in- 
sured. If  the  object  of  the  deviation  be  to  save  the  life  of  a  man, 
I  will  not  be  the  first  judge  to  exclude  such  a  case  from  the  ex- 
ceptions to  the  general  rule."  In  the  case  of  Settle  d  Bacon  v. 
The  St.  Louis  Perpetual  Insurance  Company,  7  Mo.  379,  it  was 
admitted  that  no  life  was  in  danger,  and  of  the  two  questions  in 
that  case,  whether  a  detention  to  relieve  vessels  in  distress,  when 
no  life  was  in  danger,  would  discharge  a  policy;  and,  whether 
there  was  a  usage  in  the  inland  navigation  of  our  rivers,  which 
would  justify  a  deviation  for  such  a  purpose;  the  first  was  most 
elaborately  argued  at  the  bar,  and  it  did  appear  that  it  was 
the  turning  point  of  the  cause.  I  am  not  prepared  to  say  that 
the  conclusion  to  which  this  court  arrived  on  the  former  of  these 
questions,  was  erroneous. 

In  adopting  the  form  of  the  policies  used  in  marine  in- 
surances, it  must  have  been  understood  that  they  should  receive 
their  long-accustomed  interpretation.     No  case,  I  imagine,  can 
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be  found  in  the  law  of  marine  insiixanoe  in  which  it  was  held  that 
a  deviation  to  assist  a  vessel  as  little  exposed  as  the  Collier,  was 
a  justifiable  deviation.  Contracts  of  insurance  are  said  to  be 
uberri  make  fidei.  The  vessel  and  cargo  are  in  the  possession 
and  under  the  control  of  persons  who,  relying  on  the  policy  for 
an  indemnity  against  losses,  are  stimulated  to  acts  which  the  dic- 
tates of  self-interest  would  e£Eectually  restrain,  while  those  who 
are  mostly  interested  in  their  presiervation,  and  who  are  liable 
to  make  good  any  losses  that  may  occur,  are  at  a  great  distance. 
Any  latitude  of  discretion  allowed  to  masters  of  vessels  under 
such  drcumstai^ces,  would  lead  to  the  grossest  frauds  on  under- 
writers. The  reasons  which  govern  in  molding  the  law  in  re- 
lation to  the  responsibility  of  common  carriers,  lie  at  the  founda- 
tion of  the  rule  prescribing  the  duties  of  the  masters  of  vessels 
in  respect  to  those  who  have  made  themselves  responsible  for 
their  loss  by  insurance.  The  law  fixing  the  responsibility  of 
common  carriers,  is,  as  Lord  Holt  observes,  "  a  politic  estab- 
lishment, contrived  by  the  policy  of  the  law  for  the  safety  of  all 
persons,  the  necessity  of  whose  afiiEtirs  obliges  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in  their  dealings. 
For  else  these  carriers  might  have  an  opportunity  of  undoing  all 
persons  that  had  any  dealing  with  them  by  combining  with 
thieves,  etc. ,  and  yet  doing  it  in  such  a  clandestine  manner,  as 
would  not  be  possible  to  be  discovered,  and  this  is  the  reason 
the  law  is  founded  upon,  in  that  point."  The  law  requires  that 
a  voyage  should  be  performed  with  all  practicable,  safe,  and 
convenient  expedition.  The  impossibility  in  many  cases  of  de- 
termining whether  a  subsequent  loss  has  been  caused  by  a  pre- 
vious detention,  is  the  reason  that  vessels  insured  are  not  per- 
mitted at  the  risk  of  the  insurer  to  stop  on  their  voyages,  unless 
in  cases  of  necessity.  A  very  short  detention  may  be  the  cause 
of  the  loss  of  a  vessel,  and  yet  the  keenest  attention  will  not  be 
able  to  detect  and  expose  the  train  of  incidents  which  connect 
the  two  events.  Hence  it  has  always  been  setUed  that  a  depart- 
ure from  the  usual  course  of  a  voyage,  or  a  detention  during  it 
without  necessity,  or  justifiable  cause,  was  an  act  which  would 
discharge  the  underwriters  in  the  event  of  a  subsequent  loss.  By 
the  terms  of  the  contract,  the  insurer  only  runs  the  risk  of  the 
voyage  agreed  upon,  and  of  no  other.  It  is  a  condition  implied 
in  the  policy,  that  the  ship  shall  proceed  to  her  port  of  destination 
by  the  shortest  and  safest  course,  and  with  all  practicable,  safe, 
and  convenient  expedition;  and  if  the  assured  deviated  or 
stopped  on  the  voyage  without  necessity  or  a  justifiable  cause. 
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it  is  a  breach  of  the  implied  warranty,  the  effect  of  which  is  to 
discharge  the  underwriters  from  all  subsequent  responsibility, 
not  because  the  risk  is  thereby  increased,  but  because  the  in- 
sured had,  without  necessity,  substituted  another  Toyage  for 
that  which  was  insured,  and  thereby  varied  it.  By  the  contract, 
the  voyage  is  to  be  performed  with  all  practicable  speed.  After 
a  detention,  the  vessel  at  any  time  during  her  subsequent  voy- 
age is  at  a  different  place  from  that  at  which  she  would  have 
been  had  it  not  been  for  the  detention.  Had  she  been  at  the 
place  where  a  speedy  voyage  would  have  taken  her,  the  combina- 
tion of  circumstances  which  occasioned  the  loss  might  not  have 
taken  place.  The  agency  this  circiunstance  had  in  producing 
the  event  may  be  unknown,  and  as  the  master  can  not  show  that 
it  had  none,  there  is  no  hardship  in  making  him  suffer  the  con- 
sequence, as  his  unjustifiable  act  may  have  been  the  cause  of  it 
The  foregoing  principles  are  applicable  to  insurances  on 
voyages  exempt  from  the  control  of  any  custom  or  usage;  but 
the  courts  all  concur  in  the  opinion  that  when  the  insurance 
is  described  to  be  on  a  particular  voyage,  the  meaning  of  this 
description,  as  well  as  the  language  used  by  the  parties  in  other 
parts  of  the  policy,  must  be  ascertained  by  its  general  accepta- 
tion and  the  common  usage.  The  meaning  of  the  parties  is  to 
be  presumed  to  be,  that  the  voyage  is  to  be  pursued  in  the 
most  direct  and  safe  course,  and  the  adventure  conducted  in 
general  in  the  most  expeditious  manner,  as  &r  as  is  consistent 
with  safety,  and  if  there  be  any  departure  from  such  course,  or 
mode  of  conducting  the  adventure,  whereby  the  risks  insured 
against  are  varied  or  increased,  it  behooves  the  assured  to  justify 
such  departure,  by  showing  a  usage  in  that  respect,  or  a  reason- 
able necessiiy  for  it:  1  Ph.  Ins.  480.  Chancellor  Kent  remarks, 
that  one  cause  of  litigation  in  the  courts  on  the  subject  of  de- 
viation is  as  to  the  facts  and  circumstances  which  will  be  sufi- 
cient  to  justify  it,  on  the  ground  of  usage  or  necessity:  3  Kent's 
Oom.  312.  Where  there  is  a  known  usage,  as  to  the  course,  or 
touching  at  particular  ports,  or  anything  else  in  the  conduct  of 
the  voyage,  the  parties  are  supposed  to  be  acquainted  with  such 
usage,  and  have  it  in  view  when  they  enter  into  the  contract:  1 
Ph.  Ins.  489.  In  the  case  of  Noble  v.  Kennovoay^  2  Doug.  613, 
Lord  Mansfield  said:  *' Every  underwriter  is  presumed  to  be 
acquainted  with  the  practice  of  the  trade  he  insures,  and  that, 
whether  it  is  recently  established  or  not.  If  he  does  not  know 
it,  he  ought  to  inform  himself.  It  is  no  matter  if  the  usage  has 
only  been  for  a  year. "    The  supreme  court  of  the  United  States, 
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in  the  Columbian  Insurance  Company  t.  CaUett,  12  Wheat.  886, 
387,  suys,  that  the  true  meaning  of  a  policy  is  to  be  sought  in 
an  exposition  of  the  words  with  reference  to  the  known  course 
and  usage  of  the  trade.     The  parties  must  be  supposed  to  con- 
tract with  a  tacit  adoption  of  it  as  the  basis  of  their  engage- 
ments.   Without  question,  any  unreasonable  delay  in  the  ordi- 
nary progress  of  the  Toyage,  ayoids  the  policy  on  this  account. 
But  what  delay  will  constitute  such  a  dcTiation,  depends  upon 
the  nature  of  the  Toyage  and  the  usage  of  the  trade.    In  the 
case  of  Clark  t.  The  United  Marine  and  Fire  Insurance  Com" 
pany,  7  Mass.  365  [5  Am.  Dec.  60],  Judge  Sewall  says,  "that 
questions  are  continually  arising  on  the  operation  and  practical 
construction  of  policies  of  insurance,  a  species  of  contract  lia- 
ble to  a  Yariely  of  incidents,  and  to  be  enforced  in  a  great  num- 
ber of  cases  distinguishable  from  each  oiher  in  the  principles 
applicable  to  the  decision.    For  rules  to  govern  in  these  inqui- 
ries, there  is  more  than  ordinary  reference  to  established  usages, 
and  these,  when  ascertained  and  found  to  be  suitable  applica- 
tions of  general  principles,  or  not  inconsistent  with  them,  or 
with  the  tenor  of  the  contract  to  be  explained  and  enforced,  are 
considered  as  authoritatiye  upon  the  parties.    A  reference  to 
usage  is  fairly  implied  in  contracts  of  a  commercial  nature,  and 
is  to  be  presumed,  indeed,  in  the  construction  of  contracts  gen- 
erally, where  the  conclusion  is  not  avoided  by  special  circum- 
stances or  stipulations."    In  the  case  of  Oordon  d  Walker  v. 
LUHe,  8  Serg.  &  B.  562  [11  Am.  Dec.  632],  Judge  Gibson,  who 
denied  that  evidence  of  usage  or  custom,  fixing  the  construction 
of  the  words  in  a  biU  of  lading,  is  admissible,  fully  recognizes 
the  relaxation  of  the  common  law  rules  of  evidence  in  the  case 
of  a  policy,  and  admits  that  the  usage  of  every  particular  trade 
necessarily  enters  into  ever}'  policy,  and  is  resorted  to  for  the 
purpose  of  explaining,  and  even  controlling,  those  parts  of  the 
instrument  that  are  merely  formal. 

These  instances  are  sufficient  to  show  that  the  construction  of 
contracts  of  insurance  are  peculiarly  influenced  by  usage.  That 
evidence  of  usage  is  received  for  the  purpose  of  ascertaining  the 
sense  and  understanding  of  parties  by  their  contracts,  which  are 
made  with  reference  to  such  usage  or  custom,  and  that  the  cus- 
tom then  becomes  a  part  of  the  contract,  and  may  be  considered 
as  the  law  of  it.  Policies  in  the  same  terms,  will  receive  differ- 
ent interpretations  as  applied  to  different  voyages.  There  is 
nothing  in  the  usage  relied  on  in  this  case  as  a  justification  iof 
the  detention,  which  would  condemn  it  on  the  score  of  impolicy 
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As  the  aendoes  are  always  rendered  for  a  remnnerotion,  not  much 
can  be  said  in  behalf  of  the  hnmanify  of  the  usage.  That  can 
only  be  Tindicated  by  a  giatuitons  service,  and  making  those 
rendering  the  assistance  their  own  insurers.  It  is  admitted  that 
the  usage  relied  on  as  a  justification  for  the  detention  to  succor 
Tcssels  in  distress,  is  coeval  with  steamboat  navigation  on  Mis- 
sissippi river.  It  must  be  presumed  to  have  been  known  to  all 
those  who  in  any  way  have  been  affected  by  it.  Contracts  of  in- 
surance must  be  supposed  to  have  been  made  with  an  eye  to  its 
existence.  Is  not  the  long  existence  of  the  usage  some  evidence  of 
its  policy  ?  Had  it  been  found  contxazy  to  the  public  good,  would 
not  the  keen  and  steady  sense  of  their  interests  have  induced 
commercial  men  to  demand  its  abolition,  or  to  have  guarded 
against  it  by  stipuhitions  in  their  contracts  ?  This  has  not  been 
done.  The  practice  still  continues,  and  we  must  presume  that 
the  master,  the  shipper,  and  the  insurer,  all  find  advantages  in 
maintaining  and  supporting  it.  The  boat  that  renders  assist- 
ance to-day  may  in  her  turn  want  it  to-morrow.  A  boat  of  com- 
paratively littie  value  may  be  destroyed  to-day,  which  the  day 
before  had  been  detained  in  saving  from  destruction  one  worth 
thousands,  and  both  may  have  been  insured  by  the  same  under- 
writers. Experience  must  have  shown  that  in  such  adventures, 
a  reciprocity  of  kind  offices  promotes  upon  the  whole  the  inter- 
ests of  every  one  concerned  in  them.  The  abuse  of  this  usage 
in  our  inland  navigation  to  the  prejudice'  of  underwriters,  can 
not  be  carried  to  the  excess  to  which  it  might  extend  in  the  nav- 
igation of  the  ocean.  The  facility  of  obtaining  witnesses  to  a 
breach  of  duty  by  the  master,  would  tend  greatiy  to  check  all 
approaches  to  misconduct  on  his  part. 

I  am  free  to  confess  that  the  change  in  the  form  of  the  policy 
of  insurance  which  was  made  by  the  insurance  companies  in  St. 
Louis  after  the  decision  in  the  case  of  Settle  db  Bacon  v.  The  Per- 
petuai  Insurance  Company,  7  Mo.  379,  has  had  its  influence  on 
my  mind  in  the  determination  of  this  cause.  If  the  law  was 
declared  in  that  case  as  it  had  previously  been  understood,  why 
make  the  change?  That  change  shows  that  the  defense  set  up 
by  the  company  id,  the  above-mentioned  case  was  unjust.  That 
the  undersiftnding  of  the  parties  was,  that  a  detention  to  save 
vessels  in  distress  was  justifiable.  I  had  my  doubts  how  far  the 
usage  set  up  should  operate  in  the  construction  of  the  contract; 
but  now  that  the  solemn  admission  is  made  of  record  that  the 
usage  was  in  fact,  and  not  merely  in  the  eye  of  the  law,  in  the 
eoutemplation  of  the  parties  at  the  time  of  entering  into  the  con- 
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tract,  and  as  there  is  nothing  in  that  usage  contrary  to  the  poI« 
icy  of  the  hiw,  I  can  see  no  ground  for  withholding  from  it  its 
fall  effect.  The  peonliar  phraseology  adopted  in  Tnalring  the 
alteration  in  the  oontiact  of  insnrance,  can  not  disgoise  its  real 
object.  I  am  glad  it  is  yet  in  the  power  of  the  oomrt  to  correct 
the  ixregnlarify  of  the  former  decision.  Pride  of  consistency 
shall  never  induce  me  to  persist  in  error. 

A  point  was  made  by  the  appellant  that  as  the  declaration 
ayers  that  the  lossof  the  BoUa  was  occasioned  by  a  detention  to 
saccor  the  Qeorge  OoUier,  the  plaintiff  was  bound  to  prove  it; 
and  as  there  was  no  evidence  that  the  loss  was  occasioned  by 
each  means,  he  has  no  right  of  recovery.  An  examination  of 
the  declaration  does  not  satisfy  me  that  it  is  averred  that  the  loss 
was  caused  by  succoring  the  Gteorge  OoUier.  If  a  loss  succeeds 
a  deviation,  it  is  not  necessary  to  show  that  the  loss  was  occa- 
sioned by  it.  All  that  is  required  in  order  to  discharge  the  un- 
derwriters, or  to  subject  the  master  to  damages,  is  evidence  that 
the  loss  was  posterior  to  the  deviation.  But  even  if  there  had 
been  such  an  allegation,  this  case  is  different  from  those  of 
Bristaw  v.  Wright,  2  Doug.  666,  and  Ward  et  al.  v.  Steamboai 
LitUe  Red,  7  Mo.  682.  In  the  former  of  these  cases  it  was  held, 
that  when  it  was  necessary  merely  to  state  a  contract  without 
setting  forth  its  terms,  yet  if  they  were  unnecessarily  stated, 
they  must  be  proved  as  laid.  In  the  latter  the  principle  was 
maintained,  that  when  some  of  the  terms  of  a  contract  were 
stated,  and  others  omitted,  those  omitted  could  not  be  shown  in 
evidence  in  order  to  create  a  variance.  But  this  is  not  a  question 
arising  on  the  proof  of  a  contiact;  it  grows  out  of  a  declaration 
in  tort,  and  the  general  rule  of  pleading  in  such  cases  is,  that  it 
is  sufficient  if  part  only  of  the  allegation  stated  in  the  declara- 
tion be  proved,  provided,  that  what  is  proved  affords  a  ground 
for  maintaining  the  action  supposing  it  to  have  been  correctly 
stated  as  proved.  The  only  exception  to  this  rule  is  when  the 
allegation  contains  matter  of  description.  If  the  variance  be  in 
respect  of  a  matter  not  essential  to  maintain  the  action,  it  is  of 
no  importance:  1  Ph.  Ev.  205.  In  an  indictment  for  murder, 
if  the  death  is  alleged  to  have  been  caused  by  a  blow  with  a 
sword,  it  is  not  necessary  to  show  that  it  was  actually  done  with 
a  sword,  but  if  it  proves  to  have  arisen  from  a  staff,  an  ax,  or 
a  hatchet,  this  difference  is  immaterial.  So  in  an  action  against 
a  sheriff  where  the  plaintiff  declared  that  he  had  J.  S.  and  his 
wife  in  execution,  and  the  defendant  suffered  them  to  escape, 
and  a  spedal  verdict  was  found  that  the  husband  alone  was 
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taken  in  execution  (the  execution  being  for  a  debt  due  from  the 
wife  before  coyertore),  and  that  he  escaped,  the  court  held  that 
the  substance  of  the  issue  was  found,  and  gave  judgment  for  the 
plaintiff:  Boberta  and  Wife  t.  Herbert^  1  Sid.  6.  So  in  Bfwi^iM 
T.  Jmea,  10  Eng.  Com.  L.  624;  S.  0.,  4  Bam.  &  Cress.  880,  in 
an  action  of  escape,  the  declaration  alleged  that  the  debtor  was 
committed  imder  a  judgment  on  a  scire  facias^  and  on  the  trial 
it  tamed  out,  that  the  commitment  was  under  the  original  judg- 
ment; it  was  held  that  the  allegation  of  the  judgment  in  msire 
facioB  was  immaterial,  and  that  it  need  not  be  proTcd.  In  the 
case  under  consideration  enough  was  proved  to  maintain  the 
action,  a  deviation,  and  a  subsequent  loss;  whether  the  loss  was 
caused  bj*  the  deviation  or  not  was  wholly  immaterial. 
Judge  Naftov  concurring,  the  judgment  will  be  reversed. 


DiviATioir,  What  CoiranTuns:  See  Bdl  ▼.  Wtkem  M.  A  F,  /im.  Oo,^  9S 
Am.  Deo.  542,  and  Natehei  In$,  Co,  ▼.  Stanton,  41  Id.  692,  and  notes  theieto^ 
where  the  prior  obmb  in  this  Mries  are  ooUected;  whether  there  has  been  a 
deviation  or  not  is,  npon  given  faota,  a  qneation  of  law  for  the  oonrt  to  de- 
termine: Cfrotby  V.  I%tehf  31  Id.  745.  The  principal  case,  together  with 
OoOiar  V.  Valenime,  11  Mo.  299,  is  cited  In  SmUhY.  WhUmtm,  13  Id.  358,  to 
the  point  that  where  the  plaintiff  has  shown  a  deviation,  delay,  or  unsea- 
worthiness and  a  loss,  the  carrier  can  exempt  himself  from  liability  therefor 
only  by  showing  tliat  sach  loss  would  and  mnst  have  happened  in  the  absence 
of  snch  delay  or  nnseaworthineas. 

Usage  aitd  Cit8tom  with  RiaARD  to  Mabihb  iNsmLAiraE.— Usage  of 
towing  boats  by  steamers  on  the  Mississippi  conld  not  affect  a  contract  of 
Insurance  made  at  Natches,  nnless  shown  to  be  so  general  and  well  known 
that  it  is  fair  to  presnme  the  parties  contracted  with  reference  to  it:  Naieha 
Ins,  Oo,  V.  SttmUmf  41  Am.  Dec  592.  Particalar  nssge  and  cnstom  by  which 
owners  of  insnred  property  were  permitted  to  purchase  the  property  at  sales 
for  the  benefit-of  the  insurers,  can  not  have  the  e£foct  of  legalising  a  sale 
which,  by  the  general  law,  is  unlawful  and  void:  Robertson  v.  Western  Jf.  A 
F.  Ins,  Oo.,  86  Id.  673.  Uncontradicted  proof  of  a  particular  usage  by 
which  vesseLs  of  a  certain  dass  were  exempted  from  the  custom  of  a  port  re- 
specting the  employment  of  pilots  is  alone  sufficient  to  discharge  the  Insnred 
of  their  warranty  of  seaworthiness  to  the  insurers:  WhUneif  v.  Ocean  Ine, 
Co,,  33  Id.  595.  An  insurer  is  bound  to  inform  himself  of  a  general  and  weD- 
established  usage  of  trade:  Norria  v.  Ine,  Oo,  <^  North  Amerka,  2  Id.  360. 
Evidence  Is  admissible  to  show  that  by  general  nssge  of  merchants  and  un- 
derwriters the  word  ''roots'*  In  insurance  pdlioies  Isconiined  to  snoh  roots  as 
are  perishable  in  their  own  nature:  OoU  v.  Oom,  Ins.  Oo*,  6  Id.  282;  and 
that  by  the  term  **  cargo,**  live-stock  are  included:  AUegrt^e  Adm*r$  v.  Jfoiy- 
kmdlne.  Co.,  20  Id.  424.  See  also  iftt^irfe  v.  Marykmdine.  Ox,  UId.280f 
£kiger  v.  AOae  /us.  Ob.,  25  Id.  868. 
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Black  v.  Paul. 

(10lbMOOSI.10S.] 
AUSWXE  09  A  OAMnSBMM  VRAT  Hb  WAB  IVDXBIXD  TO  A.,  Iml  tluilb  bclOM 

ilM  gMTifahmmit  WM  Mnrod  npon  him,  he.  A.,  and  B.  had  made  aa 
agnamaot  1^  whldh  he  had  agreed  to  pay  tiie  money  to  B.  upon  m  dibi 
owed  Bb  by  A.,  ia  evidence  that  he  doee  not  owe  A.  anjtfaiQi^ 

Thx  opinion  safflcientlj  Btates  the  case. 

BamHion,  for  the  plaintiff  in  error. 

BpaUUng  and  Tifany,  for  the  defendant  in  eixor. 

^y  Oourty  SooTTy  J.  P^nl  was  served  irith  a  garaiahxnent  on 
an  eseoaftion,  bgr  Blaok,  who  had  obtained  judgment  against 
Baird.  To  the  nsnal  intexrogatories  he  responded,  that  Baird, 
the  defendant  in  the  exeoutiony  agreed  to  put  up  for  him  a  bal- 
oony,  for  which  he  had  paid  him  three  hundred  dollars  in  ad« 
vanoOy  and  that  he  refused  to  pay  any  more  until  the  work  was 
completed.  That  Baird  then  told  him  that  he  was  indebted  to 
P.  D.  Page,  and  that  Page  was  pressing  him.  Paul,  the  gar- 
nishee, then  offered  to  pay  Page  any  balance  that  might  be  due, 
when  the  balcony  was  finished,  which  was  agreed  to  and  desired 
by  Baird.  Thexeupon,  long  before  Paul  was  summoned  as  a 
garnishee,  at  the  request  of  Baird,  he  agreed  with  Page  to  pay 
him  the  balance  that  would  be  due  when  the  work  was  done. 
That  after  the  balcony  was  finished,  and  before  he  settled  with 
Plige,  he  was  garnished  at  the  suit  of  Black.  In  an  amended 
answer,  Paul  states  that  it  was  expressly  agreed  among  the 
three.  Page,  Baird,  and  himself,  that  he  should  pay  any  balance 
he  might  owe  Baird,  to  Pftge.  Black  denies  so  much  of  Page's 
answer  as  asserts  the  existence  of  any  agreement  among  Page, 
Baird,  and  Paul,  relatiTe  to  the  payment  of  the  balance. 

Black  asked  the  following  instructions,  which  were  refused, 
viz. :  1.  The  answer  of  said  garnishee  setting  up  an  arrangement 
by  which  Page  was  to  recdve  the  balance  admitted  to  be  due 
Baird  by  said  Paul  the  garnishee,  is  not  of  itself  eyidence  of  such 
an  arrangement,  entitling  Page  to  receiye  the  money;  and  unless 
such  an  arrangement  be  proved  and  established  by  said  gar* 
nishee,  the  plaintiff  is  entitled  to  judgment  against  the  gar* 
nishee.  2.  The  answer  of  said  garnishee  setting  up  an  arrange- 
ment by  which  Page  was  to  receive  the  balance  admitted  to  be 
due  Baird  by  said  Paul  the  garnishee,  is  not  sufficient  to  exonerate 
and  dischaige  said  garnishee  in  this  proceeding,  unless  it  is 
expresdy  proved  by  said  garnishee  that  so  much  of  the  debt  as 
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was  oziginallj  due  bj  him  to  said  Baird,  should  be,  and  was 
eztingaished  by  the  new  anangement;  and  that  such  extinguish- 
ment does  not  take  place  unless  the  garnishee  proves  that  there 
was  oommunioation  between  all  the  parties,  to  wit:  the  gar- 
nishee,  defendant,  and  Page,  and  an  express  agreement  by  said 
Page  to  accept  the  said  Paul,  and  him  only,  as  his  debtor  for 
the  amount  of  the  said  balance.  There  was  a  Terdiot  and  judg- 
ment for  Paul  the  garnishee. 

It  has  been  repeatedly  dedded  by  this  court  that  the  answer 
of  a  garnishee  is  eyidenoe:  Davis  t.  Knapp  d  Shea^  8  Mo.  657; 
Stevens  y.  Otoaihmey,  9  Id.  628.  The  principle  of  equity  law 
which  has  been  urged  by  the  plaintiff  in  error,  that  where  a 
party  admits  an  indebtedness,  his  answer  setting  up  facts  in 
aToidance  of  it  is  not  admissible,  has  no  application  to  this  case. 
Paul  is  asked  if  he  is  indebted  to  Baird,  he  answers  in  the  nega- 
tive,  and  shows  the  reasons  for  his  answer.  He  does  not  seek 
to  avoid  any  indebtedness  on  his  part.  He  acknowledges  that 
he  owes  the  debt,  and  only  wishes  to  know  to  whom  it  is  to  be 
paid.  It  is  a  matter  of  indifference  to  him  to  whom  it  is  paid. 
Black  has  called  on  him  to  answer;  under  oath  he  has  done  so, 
and  it  would  be  strange  that  no  respect  should  be  paid  to  what 
he  says.  He  is  a  competent  witness  between  these  parties,  for 
he  stands  indifferent  between  them.  Suppose  Paul  in  his  an- 
swer had  failed  to  state  the  agreement  1^  which  he  had  be- 
come paymaster  to  Page,  and  Baird  had  recovered  his  debt  from 
him,  would  not  Paul  have  had  an  action  against  him  on  their 
contract?  St.  Louis  Perpetual  Insurance  Ocmpamy  v.  Cdhen^  9 
Mo.  442.  In  the  case  of  TaOock  v.  Harris,  8  T.  B.  180,  Buller 
says:  <'  If  A.  owes  B.  one  hundred  pounds,  and  B.  owes  0.  one 
hundred  pounds,  and  the  three  meet,  and  it  is  agreed  between 
them  that  A.  shaU  pay  0.  the  one  hundred  pounds,  B.'s  debt  is 
extinguished,  and  0.  may  recover  that  sum  against  A.  This 
principle  has  been  repeatedly  recognized:  HeaUm  v.  Augier,  7  N. 
H.  896  [28  Am.  Dec.  858];  WOson  v.  OowpUmd,  7  Eng.  Com.  L. 
77;  WharUm  v.  Walker,  10  Id.  527;  S.  0.,  4  Bam.  &  Cress.  163. 

It  follows,  then,  that  there  was  no  error  in  refusing  the  in- 
structions asked  by  Black,  and  Judge  Napton  concurring,,  the 
judgment  is  affirmed. 

AmomftENT  OF  a  Dbbt  to  Bboomx  Dub  on  th«  oomplatioiiof  a  Jobol  work 
•r  at  the  expiration  of  a  tenn  of  aenrioe  ie  vUld,  and  a  gwniihsient  there- 
after made  is  ineffeotoal:  Pa/ffns  ▼.  Mofor  tic  </  if 0600,  87  Am.  Dee.  744. 
Qamishee'e  defeneee:  See  note  to  Hatma^s  8ffndik9  ▼.  Lamrimg^  18  Id.  Ml, 
where  the  subject  ie  dieounad. 
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[10  Mnsoxnu,  117.] 

liAmumm  or  thb  Altxbkatits  mat  bb  Sxryid  on  thb  Ovficoiiai  Oom- 
F08INO  A  Ck>UBT  in  vacation,  and  a  delivery  of  a  eopy  of  the  prooen  show- 
ing the  original  is  a  saffident  senrioe. 

llAmUlfUB  18  NiTBR  LSSUSD,  WHB5  A  PUtaON  IS  IN  AN  QllIOB  BT  OOLOm 

OF  BiOHT,  to  admit  another;  the  proper  remedy  is  an  inf onnstion  in  the 

nature  of  a  quo  wanxuUo, 
Wbsn  thb  APFOiNTiNa  PowBB  Aftointb  a  Pbbson  not  having  the  qualifi- 

cations  required  by  law,  the  appointment  is  not  therefore  void,  bat  each 

person  becomes  an  officer  de/kcto, 
0IATUTB  Prkbobtbtno  Qualdigatiovs  to  an  OfnoBR  IB  BiBBOiOBT,  and 

the  appointment  of  one  not  possessing  tho  requisite  qnalifiostions  is  not 

absohitely  void,  unless  it  is  so  expressly  enaeted. 
BuTurm  Sfbcdtino  thb  Timb  wrhin  WmoH  a  Publio  OmoBB  is  to 

Pbbjobm  an  OmciAL  Aor  regarding  the  rights  sad  duties  of  othsrs,  is 

dirsotory  merely,  unless  tho  nature  of  the  act  to  be  performed,  or  the 

phraseology  of  the  statute,  is  such,  that  the  designation  of  time  must  be 

considered  as  a  limitation  of  tho  power  of  the  officer. 
OaouTt  Ck>UBin  of  Mxssoitbi  hayb  Powbe  bt  Man]>amub  to  central  tlie 

actions  of  the  county  courts  and  other  inferior  tribunals. 

AvFiAL.    The  facts  are  stated  in  the  opmion  of  the  court 

OanMe  and  Bates,  for  the  appeUant. 

LeMs,  for  the  appelleeB. 

Bj  Court,  Scott,  J.  The  act  of  December  12, 1886,  made  it 
the  duty  of  the  couniy  court  for  the  couniy  of  Si.  Louis,  at  the 
first  tenn  which  should  be  holden  in  said  couniy,  in  each  year, 
to  appoint  a  collector  of  the  revenue  for  the  said  county,  who 
should  be  a  respectable  householder  in  said  county,  and  reside 
within  the  same,  and  should  hold  his  office  for  one  year,  and 
until  his  successor  was  appointed.  The  second  section  of  the 
act  provided  that  if  the  court  at  that  term  failed  to  make  the 
appointment,  then  the  clerk  of  the  county  court  should  make 
the  same.  Under  this  act,  John  Sparks  was  appointed  collector 
of  the  said  county,  on  the  thirteenth  of  March,  1848,  and  until 
his  successor  was  appointed .  Sparks  qualified  and  entered  upon 
the  duties  of  his  office.  In  tSkrcHi,  1844,  the  court  appointed 
Heniy  J.  Wise  the  collector  for  that  year.  It  is  alleged  that 
Wise,  at  the  time  of  his  appointment,  was  not  a  householder. 
Wise  entered  upon  the  duties  of  his  office;  blank  licenses  were 
delivered  to  him,  and  Sparks  was  directed  to  make  a  settlement 
with  the  county  court,  and  to  deliver  possession  of  the  office  in 
which  he  transacted  the  business  of  the  office,  to  Wise.    Sparks 
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failing  fco  do  this,  he  was  fordUy  ejected  bj  the  marshal  of  the 
conrty  tuider  orders  from  the  county  court.  On  this  state  of 
facts.  Sparks  applied  to  the  drouit  court  of  St.  Louis  county  for 
a  mandamtia,  compelling  the  county  court  to  restore  him  to  the 
office  of  collector. 

On  this  petition  the  court  made  a  rule  on  the  county  court  of 
St.  Louis,  commanding  it  to  restore  Sparks  to  his  office,  or  to 
show  cause  to  the  contraxy.  Li  answer  to  the  foregoing  rule, 
the  county  court  states,  that  although  Sparks  was  appointed  col- 
lector for  the  year  1843,  yet  he  failed  to  give  bond  within  the 
time  prescribed  by  law.  That  Heniy  J.  Wise  was  appointed 
collector  for  the  year  1844,  who  qualified  and  entezed  upon  the 
duties  of  his  office.  That  doubts  baring  arisen  whether  Wise 
at  the  time  of  his  appointment,  possessed  the  qualifications  re- 
quired by  law,  the  court  in  April  reappointed  him,  all  doubts 
relatiTe  to  his  qualifications  for  the  office  baring  been  remoTed, 
and  he  again  qualified.  There  was  a  demurrer  to  the  answer, 
which  was  sustained  by  the  court,  and  thereupon  a  mandamuB 
in  the  altematiye  was  awarded  to  the  county  court  requiring  it 
to  restore  Sparks,  or  show  cause  to  the  contraxy. 

This  writ  was  directed  to  the  members  composing  the  oonnly 
court,  indiridually  styling  them  the  justices  of  the  counly  court, 
and  was  severally  served  on  the  justices  in  vacation.  On  the 
retom  of  this  writ,  the  justices  severally  appeared,  and  moved 
to  quash  it,  for  the  reasons  that  the  said  supposed  writ  was  no 
writ,  it  containing  no  statement  of  any  grievance.  That  it  was 
improperly  directed,  being  directed  to  the  justices  of  the  oounty 
court  jointly  and  severally,  whereas  it  should  have  been  directed 
to  the  court.  That  it  was  served  by  delivering  a  copy,  whereas 
it  should  have  been  served  by  delivering  the  original.  Upon 
this,  a  motion  was  made  for  a  peremptoiy  mandamua^  which  was 
awarded,  and  thereupon  an  api>eal  was  severally  taken  to  this 
court  by  the  justices  of  the  county  court  As  to  the  point  made 
relative  to  the  serrice  of  the  conditional  mandamus^  it  may  be 
remarked,  that  a  mandamtu  in  the  alternative  may  be  served  on 
the  officers  composing  the  court  in  vacation,  and  that  a  delivery 
of  a  copy  of  the  process  showing  the  original,  is  a  sufficient 
serrice:  The  People  v.  The  Jtidges  of  Weskihater^  4  Oow.  403; 
People  V.  Commissioners,  7  Wend.  474;  People  v.  Champion, 
16  Johns.  61.  It  seems  it  may  be  addressed  to  the  court  or  to 
the  indiriduals  composing  it:  Id.  When,  however,  proceedings 
commence  against  a  court  for  disobedience,  then  the  judges 
eomposing  it  are  to  be  proceeded  against  personally.    In  saying 
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ttiat  the  judges  oomposing  a  court  may  bo  senred  in  Taoationy 
we  do  not  mean  to  be  nndentood  that  any  judicial  act  could  be 
done  by  fhem  during  that  time. 

It  has  been  long  held  tbat  a  numdamiu  maj  be  issued  to  re- 
store a  person  to  an  office  to  which  he  is  entitled:  4  Bac.  600. 
But  we  axe  not  prepared  to  say  that  this  was  a  proper  case  for 
the  intecference  of  the  drouit  court  by  mandamus*     Yarious 
considerations  incline  us  to  this  opinion.    The  office  was  already 
filled  by  one  who  was  de/ado  an  officer,  at  least;  and  it  appears 
to  be  law  that  when  an  office  is  already  filled  by  a  person  who  is 
in  by  color  of  right,  a  mandamus  is  nerer  issued  to  admit  an- 
other person,  the  proper  remedy  being  an  information  in  the 
nature  of  a  quo  toammio :  The  People  t.  The  Corporation  of 
New  York,  8  Johns.  Oas.  79;  Ang.  A  Ames  on  C!orp.  665;  The 
JESng  T.  Mayor  of  Cotcheder,  2  T.  B.  259.    It  would  not  be  just 
that  Wise's  right  to  the  office  should  be  determined  on  a  pro- 
ceeding to  which  he  was  no  party.    He  was  the  proper  person 
to  Tindicate  his  own  rights,  and  a  quo  vmrnxnio  was  the  proper 
mode  under  the  circumstances  to  tiy  the  Tslidity  of  his  appoint- 
ment.   If  the  relator,  Sparks,  was  entitled  to  the  office  in  prefer- 
ence to  Wise,  yet  as  the  court  was  bound  to  make  an  appoint- 
ment, and  might  hare  appointed  him,  or  not,  as  they  tibought 
best,  why  should  this  court  do  the  nugatory  act  of  restoring 
him,  when  the  Tcry  next  moment  he  may  lawfully  be  superseded  t 
When  the  appointing  power  has  made  an  appointment,  and  a 
person  is  appointed  who  has  not  the  qualifications  required  by 
law,  the  appointment  is  not  therefore  Toid.    The  person  ap- 
pointed is  de  fdcU>  an  officer;  his  acts  in  the  dischazge  of  his 
duties  are  Tslid  and  binding.    He  may  be  guilly  of  usuxpation, 
and  be  punished  for  acting  without  being  qualified;  but  the 
peace  and  repose  of  society  imperiously  require  that  his  official 
acts,  so  far  as  others  are  concerned,  diould  be  valid.    This  is 
true  of  the  highest  and  lowest  officers  from  the  goyemor  to  the 
constable.    Suppose  a  sheriff  in  a  county  where  there  is  much 
litigation,  should  act  as  such  until  near  the  expiration  of  his 
office,  when  he  should  be  found  disqualified  and  removed,  what 
a  scene  of  anarchy  and  confusion  would  be  exhibited  to  the 
view  of  the  community,  if  his  acts  should  be  held  to  be  void  I 
Even  if  Wise  was  disqualified,  his  appointment  was  not  a  nul- 
lity.   A  statute  prescribing  qualifications  to  an  office  is  merely 
directory,  and  although  an  appointee  does  not  possess  the  requi- 
site qualifications,  his  appointment  is  not  therefore  void,  unless 
it  is  so  expressly  enacted. 
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"Was  Sparks  entitled  to  the  o£Boe  ?  It  is  contended  for  him, 
that  the  counfy  court  having  failed  to  make  a  valid  appointment 
during  the  term  of  the  court,  at  which  by  law  it  was  required  to 
be  done,  the  power  of  appointment  devolyed  on  the  clerk,  and 
the  court  could  not  make  it.  It  is  evident  from  the  terms  of  the 
law,  that  an  appointment  bj  the  court  was  preferred  to  one  by 
the  clerk,  as  the  duly  of  appointing  was  only  imposed  on  the 
derk  in  the  event  of  a  failure  by  the  court  to  make  it.  The 
collector  of  St.  Louis  receives  a  large  sum  of  money,  and  the 
law  was  anxious  that  his  securities  should  be  approved  once,  at 
least,  in  every  year.  It  is  a  rule  of  construction,  that  a  statute 
specifying  a  time  within  which  a  puUic  officer  is  to  perform  an 
official  act  regarding  the  rights  and  duties  of  others,  is  directory 
merely,  unless  the  nature  of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute  is  such,  that  the  designation  of  time 
must  be  considered  as  a  limitation  of  the  power  of  the  officer: 
The  People  v.  JUen,  6  Wend.  486;  Jaokion  v.  Hooker,  5  Cow. 
969;  Howard  v.  Chge,  6  Mass.  462.  There  was  nothing  in  the 
nature  of  the  power  of  appointment  showing  that  it  might  not 
be  as  effectually  exercised  after  the  first  term  of  the  court  as 
before.  There  is  no  prohibition  that  it  shall  not  be  exercised 
afterwards.  It  would  be  strange  if  a  statute  specifying  an 
early  day  at  which  an  act  must  be  done  with  a  view  to  its  speedy 
execution,  should  be  construed  that  the  act  could  not  be  done 
at  all  after  the  day,  when  the  necessity  for  its  performance  is  as 
great,  if  not  greater  afterwards  than  before.  If  the  court  had 
failed  to  make  the  appointment  in  the  term  time,  the  clerk  could 
have  made  it;  but  clearly  when  the  court  convened  again  the 
power  of  appointment  in  the  clerk  was  suspended.  Cui  bono 
restore  Sparks  to  an  office,  in  which  he  might  have  been  imme- 
diately replaced  by  another  according  to  law?  The  tenure  of 
his  office  was  limited  to  a  year,  and  until  a  successor  was  ap- 
pointed. When  that  appointment  was  made  he  had  no  more 
right  to  the  office  than  any  other  individual  in  the  communiiy: 
The  King  v.  GhriffUhs,  7  Eng.  Com.  L.  246. 

A  question  was  raised  by  the  appellant  respecting  the  power 
of  a  circuit  court  to  award  a  mandamus  against  a  couniy  court 
unless  in  cases  in  which  such  a  power  is  auxiliary  to  its  own 
granted  power  to  superintend  inferior  tribunals.  That  the  con- 
stitution of  the  state  having  conferred  on  the  supreme  court  the 
power  to  issue  writs  of  m>andamu8f  and  no  statute  conferring 
expressly  such  a  power  on  the  circuit  courts,  it  can  not  be  exer- 
cised by  them.    It  is  true  that  this  court  can  issue  a  writ  of 
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mandamuM.  It  is  one  of  the  few  ixistanoes  in  which  it  can  exer- 
eiae  oziginal  jnzifidiction.  But  there  is  nothing  in  the  oonstita- 
tion  from  which  it  can  be  inferred  that  this  power  is  ezolusiYe. 
The  oft-recurring  necessity  for  the  exercise  of  this  power,  would 
render  such  a  construction  extremely  inconyenient.  To  the 
necessity  for  such  a  writ  to  tribunals  only  inferior  to  the  su- 
preme court,  we  must  attribute  the  delegation  of  such  a  power. 
No  statute  has  yet  attempted  to  designate  the  cases  in  which  the 
writs  shall  go  from  this  court,  nor  shaU  we  now  attempt  it 
The  first  statute  on  the  subject  of  these  writs  was  enacted  at  the 
revision  of  1826.  That  statute,  although  it  does  not  in  express 
terms  authorise  the  circuit  courts  to  award  them,  yet  surely 
must  hare  intended  it,  as  its  words  are,  "  whenever  any  writ  of 
maiuZamiis shall  issue  out  of  any  court  of  this  state,"  etc.;  now 
if  it  had  been  the  intention  of  the  general  assembly  that  this 
power  should  be  exercised  exclusively  by  the  supreme  court,  it 
would  not  have  employed  this  phraseology.  The  statute,  with 
the  exception  of  a  short  period,  has  remained  in  force  unaltered 
up  to  this  time,  and  the  construction  put  upon  it,  and  ac- 
quiesced in,  has  been  that  the  drouit  courts  may  issue  writs  of 
mandamua:  Boone  County  v.  Ibdd,  8  Mo.  103;  8L  Louis  Oouniy 
Court  V.  Btdand,  5  Id.  270.  The  law  establishing  courts  hav- 
ing in  pursuance  of  the  constitution,  conferred  on  the  circuit 
courts  a  superintending  control  over  the  county  courts,  and  as 
there  may  be  many  instances  in  which  such  tribunals  may  re- 
quire such  control  otherwise  than  can  be  afforded  according  to 
the  usages  and  principles  of  law  l^  appeal,  or  writ  of  error, 
we  must  contend  that  this  power  must  have  been  designed 
by  the  constitution  to  have  been  intrusted  to  the  circuit  court, 
in  order  to  a  complete  exercise  of  that  control  over  them  with 
which  they  have  been  invested.  Such  a  construction  recon- 
ciles all  parts  of  the  constitution,  and  affords  suitable  in- 
stances for  the  exercise  of  the  powers  with  which  each  has 
been  clothed. 

Judge  Naptoh  concurring,  the  judgment  will  be  reversed. 


Maitdamitb  hot  Pbopxs  Rsmxdt  to  TftT  TiTUi  TO  Onxcs:  860  State  v. 
Diififi,  12  Am.  Deo.  28,  note,  .where  the  tahjeot  is  disoiuned.  See  slao  Maifor 
V.  Morgan,  18  Id.  282.  Ma$tdamiii§  oaa  not  he  ivaed  where  the  oflBoe  ie 
abeedy  filled  hy  a  person  holding  by  oolor  of  rights  State  r,  Bodmam^  48 
Ifa  280,  dting  the  prinoipel  oase^ 

BurBSMS  OouBT  MAT  IssiTS  Wbr  OF  MAjruAMUs  TO  Coaun  OouBT  and 
other  inferior  trihnnals  in  proper  oases:  Ex  parte  TrapnaU,  42  Am.  Dea  876| 
People  V.  PearMMt,  88  Id.  446;  bat  see  Divxe;  y.  ifon,  40  Id.  678. 


860  St.  Louis  County  Court  v.  Sparks.     [Missouri. 

TBI  PBimnPAL  0IA8B  u  omD  to  the  pomt  that  a  pefaon  maj  be  dit- 
qaAlUM  and  inaligiblA  to  hold  aaoffioe^  jot  be  will  be  <le>belo  an  offioer,  aad 
bla  aoti»  imta  hia  mMfraL  will  be  ▼aUd,  aa  to  tfaM  pefaona,  la  Hmrhoi^  w. 
Wkitor.  18  Mo.  ttl. 
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pa  a^v  BAMMBin,  m.] 
IS  Bhtklbd  to  Bhabb  ths  Buqdr  oiv  Abt  fimuBEnr  wUoli  Ui 
oo-«a«ty  hM  tikan  from  the  prinoipBl»  for  hb  cfim  indMmlty  afidail 
loMy  iMfon  bdng  daomiiiML 

Wbbbb  a  Suminr  Task  fiteouBirr  to  Lnmanrr  Km  Gbhbbaklt  AOAim 
Low  on  Mvonl  denuuidi  upon  which  he  it  randj  wllih  dtftnat  «»• 
■uotteiy  II  ahoiild  be  ftpportioned  among  bU  the  detnandi. 

Anwnr  bbevo  ▲  Gbsditob  avx>  a  Subbtt*  who  tekee  b  000101^  for  his  ofim 
indemnity  generally,  ie  entitled  to  i^l^  H  flnt  to  liiB  own  deht»  end  Ub 
eo-eoxeties  ere  only  entitled  to  ehBie  the  benoAt  of  any  ioxplnB  thin  re- 
manuttff* 

Bmuv  ov  a  Svnanr  «o  Bbhsfit  of  SaouBirr  taken  by  liia  eo-enxolj,  a^ 
taoiMB  whMi  it  WBB  taken,  and  ie  not  diverted  by  a  nbeeqnent  puniham 
el  demanda  ag^net  tlie  pfinol^al,  nnleea  it  wee  part  of  the  agreement  nl 
tlM  time  wlien  tlie  aeeority  waa  taken,  that  aneh  eo-enrely  ahoold  poi^ 
ehaee  aneh  demandi.  the  aeenritv  beinff  taken  for  them  aliOk 

AsBUMMiT  to  xeooTer  two  hnndred  and  fifty-four  doUan  and 
fifty-fiTO  oentB  paid  by  the  plaintiff  to  the  Deny  Bank,  being  the 
amount  of  a  promisaoxy  note  signed  by  the  pB^rtieB  and  William 
Hall.  ThiB  note  had  been  given  to  renew  a  note  made  payable 
to  the  banky  signed  by  the  parties  to  it,  for  the  benefit  of  John 
B.  Hall,  who  had  the  mon^.  The  defendant  was  also  Buetj 
for  Hall  on  other  notes  and  obligations  to  which  plaintiff  was 
not  a  party,  and  had  notes  against  Hall  payable  to  himself  and 
payable  to  others,  bat  purchased  by  him.  Hall  had  made  an 
estimate  with  the  defendant  of  his  liabilities  to  him,  amounting 
to  about  one  thousand  fiye  hundred  dollars,  for  which  sum  Hall 
gaye  defendant  a  note,  secured  by  three  mortgages.    Subse* 
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qnently,  defendant  foreclosed  the  mortgages  and  has  sinoe  held 
the  property,  except  a  small  portion  which  he  has  sold.  The 
ooort  instructed  the  jtuy,  among  other  things,  that  a  surety 
could  not  apply  any  part  of  security  taken  by  him,  toward 
paying  any  claims  which  he  had  subsequently  purchased,  nor 
claims  for  which  the  security  was  not  taken,  although  there  was 
a  pre-existing  liability  on  such  claims.  Defendant  excepted  and 
moved  for  a  new  trial. 

Ibaier,  for  the  plaintiff. 

West  and  Morrison,  for  the  defendant. 

ByCourt9PABxzB,0.  J.  When  a  surety,  before  he  is  damnified, 
takes  security  from  the  principal,  to  indemnify  himself  against 
loss,  a  coHSurety  is  entitled  to  share  the  benefit  of  the  security 
thus  taken.  The  defendant,  when  he  took  the  security,  was 
surety  upon  several  demands,  upon  which  the  plaintiff  and  other 
persons  were  severally  coHSureties,  and  the  security  was  taken 
generally  to  indemnify  him  on  all  the  demands.  The  indemnity 
furnished  by  the  security  must,  therefore,  be  apportioned  among 
the  several  demands,  as  far  as  the  sureties  have  an  interest  in  it 
But  the  plaintiff  had  demands  of  his  own  against  Hall;  the  se- 
curity was  taken  for  his  demands  as  well  as  to  indemnify  him  as 
surety;  and  he  is  entitled  to  apply  the  security  in  the  first  in- 
stance to  the  payment  of  his  demands  in  full,  they  being  pres- 
ent debts  and  the  other  but  a  contingent  liability.  None  of  the 
other  sureties  are  interested  with  him  thus  far,  and  they  are  not 
entitled  to  set  up  an  interest  adverse  to  him,  so  tar  as  he,  with- 
out  their  interference,  obtained  a  security  upon  the  debts  due  to 
himself.  They  come  in  for  a  share  of  the  benefit,  so  far  as  they 
are  co-sureties,  upon  the  ground  that  he  has  taken  the  security  for 
indemnity  against  a  liability  common  to  all,  and  that  it  is  one, 
therefore,  in  which  they  have  a  common  interest  So  far  as  he 
has  a  security  in  which  they  have  not  such  interest,  he  is  entitled 
to  hold  it;  and  having  obtained  the  security  without  their  assist- 
ance, for  his  own  debts  as  well  as  the  other  demands,  he  is  en- 
titled to  apply  it  first  to  his  own  debts.  He  took  the  whole  for 
his  own  use  and  indemnity.  To  the  extent  of  his  debt  he  may 
rightfully  hold  it  for  his  own  use. 

But  the  defendant  is  not  entitled  to  hold  anything,  against 
the  co-sureties,  on  account  of  demands  against  Hall,  which  he 
has  purchased  since  the  time  of  the  transfer.  The  right  of  the 
co-sureties  to  participation  in  the  benefit  of  the  security  at- 
tached when  it  was  taken;  and  it  can  not  be  divested  by  sucb 
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Bubseqnent  pnrcbase,  tmlesB  it  was  port  of  the  agreement  at  the 
time  when  the  seouriiy  was  taken,  that  the  defendant  should 
purchase  snoh  demands,  the  secutify  being  taken  for  them  also. 
Whether  a  bill  in  equity  would  not  have  been  the  more  appro- 
priate remedy,  we  have  not  considered.  It  does  not  appear  that 
the  other  co-sureties  were  not  satisfied,  and  no  objections  of  that 
character  were  taken  at  the  trial. 

The  instructions  were  erroneous  in  regard  to  the  right  of  the 
defendant  to  retain  for  demands  due  him  at  the  time,  for  which 
reason  there  must  be  a 

NewtriaL 

BioBV  ov  OvB  Summr  to  Bssafrr  or  Ssouiuti  Omnr  to  bd  Oo-suaarrt 
860  note  to  JEToil  T.  ObtMi^,  43  Am.  Deo.  gflg,  where  tho  robjoot  li  diico— d 
end  other  oaMo  are  coUeotod.  A  nirefyli  entitled  to  the  benefit  of  any  Monr- 
itywhlohhieoo-enretyhae:  Xow  y.  Anoi^  6  N.  H.  888;  OMrrier  v.  Mfoioi,  27 
K.  H.  866;  bat  thii  doee  not  apply  to  moiMj  leoetred  hy  one  ■oiedj  fa&  wMih 
feotkm  of  hie  oUlm  egninst  the  prinoipel,  after  the  anm  paid  for  the  prinoipal 
hae  been  adjnated  between  the  ■nretiea:  Ifetter  y.  Aoon,  4  N.  H.  481. 
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n8  Haw  HAXMBZia,  115.] 
Pboof  that  a  Pebson  Wbotb  a  Lebsloits  ABncEUi  iBOM  Mattbr  Com* 
MUSIQATID  Pabtlt  Oballt  and  partly  in  writing  te  him,  by  another 
peraon,  ia  not  soffioient  eyidenoe  to  proye  that  the  latter  pnMiahed,  or 
prooored  the  former  te  pnblish  the  libel,  where  it  doea  not  appear  thai 
he  siiapeoted  the  commonioation  woold  be  naed  for  aaoh  a  porpooe. 

TWBnMOKT  THAT  A  PlB80N  ESUSiVKD  A  LBTTIB  WmOH  Hs  BlLIiyBD  WAS 

imoM  A  GkBTAur  Pnaov,  bat  whioh  waa  not  aigned,  and  whoae  writing 
he  waa  not  aeqnainted  with,  is  no  proof  that  the  letter  waa  written  by 
aaoh  peraon. 
Ih  av  AcnoK  or  Loel  It  is  kot  OoMPsnurr  to  Pfioys  that  the  defend- 
ant haa  libeled,  or  threatened  to  libel,  other  peraona. 

Oasi  for  a  libel  published  in  **  The  Gleaner."  Plea,  the  gen- 
eral issue.  Oaldwell,  editor  of  the  Gleaner,  testified,  that  he 
had  writtan  the  libelous  article  from  materials  furnished  by  the 
defendant — some  in  a  conversation  with  him,  and  some  from  a 
letter  which  he  belieyed  was  written  by  defendant,  but  whioh 
did  not  bear  his  proper  signature,  and  witness  had  never  seen 
his  writing;  that  he  could  not  remember  whioh  was  communi- 
cated from  the  letter,  and  which  from  the  conyersation.  De- 
fendant objected  to  the  testimony  unless  the  letter  was  produced, 
which  was  OTeiruled.  Plaintiff  proved  that  defendant  had  pub* 
lished»  and  had  threatened  to  publish,  libelous  articles  of  sim- 
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Oar  chaiaoter  about  fheBa]iietiiii6,<xmoenuiigotlifiri]idiTidi]als, 
and  introdiioed  a  manuaaript  oopj  of  one  article,  which  he  proved 
was  written  by  defendant.  To  all  of  which  eridence  defendant's 
objections  were  oTenmled,  Yeidiot  for  plaintiff.  Defendant 
moyed  for  a  new  trial. 

BarstaWf  for  the  pi^^^fl^ 

HaadUm,  Parber,  and  Pimve^  for  the  defendant. 

BjOonrty  GiLGHBiaT,  J.  A  libel  is  a  writing,  picture,  or  other 
dgn,  and  is  so  distinguished  from  dander,  which  consists  in  words 
spoken.  But  he  who  by  words  causes  another  to  write  or  paint 
the  thing  conyejing  the  libelous  matter,  may  be  guiliy,  as  if  lus 
own  hand  traced  the  lines.  It  would,  however,  confound 
this  distinction  between  the  two  offenses  of  Terbal  and  written 
slander,  to  change  him  who  speaks  the  words  as  the  author  of  a 
libel,  which  another,  of  his  own  motion,  composes  and  publishes 
from  the  materials  thus  furnished. 

This  action  is  against  the  defendant  for  publishing  a  libel  in 
the  Gleaner.  The  eridence  is,  that  he  communicated  oxaUy 
some  of  the  materials  that  were  woven  into  the  production  Iqr 
the  witness,  and  that  a  letter  supposed,  upon  evidence  presently 
to  be  considered,  to  have  been  written  by  the  defendant,  fur> 
nished  other  materials.  The  letter  might  itself  have  been  a 
libel,  but  a  different  one,  no  doubt,  from  that  complained  of  in 
the  action.  Besides,  if  it  were  the  same  it  is  not  proved.  Now 
tlus  evidence  comes  entirely  short  of  proving  that  the  defend- 
ant published,  or  procured  another  to  publish,  any  libel  what- 
ever in  the  Gleaner.  It  does  not  appear  that  he  ever  requested 
a  libel  to  be  composed  out  of  the  materials  that  he  supplied,  or 
that  he  eigpected,  or  had  any  cause  of  suspecting,  that  his  com- 
munications would  have  been  used  for  such  a  purpose.  The 
case  bears  no  resemblance  to  that  of  The  King  v.  JohiMon,  7 
East,  66,  where  the  defendant  not  only  had  previously  requested 
the  insertion  of  communications  upon  the  subject  of  the  al- 
leged libel  in  Mr.  Gobbet's  paper,  but  in  one  of  the  commu- 
nications, recognized  the  preceding  as  having  been  published 
in  that  paper,  and  used  expressions  denoting  that  they  had  been 
sent  for  that  purpose. 

If,  however,  we  are  so  to  understand  the  case  as  to  be  allowed 
to  suppose  that  there  was  other  eridence  competent  to  show 
that  the  defendant,  in  some  way,  instigated  the  composition 
and  publication  of  a  libel,  having  the  features  of  that  which 
was  contained  in  the  Gleaner,  other  questions  arise:  1.  There 
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was  no  OTidenoe  competent  in  law  to  proTe  that  the  defendant 
communicated  with  the  witness  by  a  letter  mailed  at  Mount 
Yemon.  His  signatnie  was  not  affixed,  and  competent  tes- 
timony of  one  who  had  seen  him  write,  or  had  other  means 
of  knowing  his  hand,  was  not  produced,  nor  was  the  paper  ex- 
hibited. The  evidence  must,  therefore,  be  considered  as  if  there 
were  no  such  letter;  and  as  the  only  connection  between  the 
defendant  and  some  parts  of  the  libel  must  haTe  been  through 
such  a  letter,  it  follows  that  he  could  not  have  originated  or 
caused  the  libel  proved;  2.  That  the  defendant  had  libeled 
other  persons,  or  threatened  to  do  so,  was  notafactproper  to  be 
proved  in  this  action.  The  use,  therefore,  that  the  plaintiff  was 
permitted  to  make  of  a  paper,  by  which  he  had  sought  to  estab- 
lish that  irrelevant  fact,  seems  to  be  itself  immaterial. 

For  the  purpose  of  proving  malice  it  has  been  permitted  the 
plaintiff,  in  an  action  of  slander,  to  give  in  evidence  other 
words  spoken  by  the  defendant,  and  against  him:  MerriU  v. 
PeaOee,  17  N.  H.  640;  BusteU  v.  Mdcqwister,  I  Oamp.  49,  n.  But 
no  case  is  recollected  in  which  the  plaintiff,  either  to  prove 
malice  or  to  corroborate  the  evidence  of  the  principal  fact,  has 
proved  that  the  defendant  has  composed  or  published  libels 
upon  other  persons:  Cooke's  Laws  of  Defamation,  148,  149. 
Glie  evidence  reported  was  insufficient  to  prove  the  publication 
of  the  libel  by  the  defendant,  and  was  incompetent  in  the  par- 
ticulars that  have  been  pointed  out.  The  verdict  must,  there* 
fore,  be  set  aside,  and  a 

New  trial  granted.  

HAHiiwaiTUiCk — ^It  it  the  belief  or  Qidnka  of  the  witnei,  Iwmded  upon 
knowledge,  that  ie  edmimihle  to  prove  a  pefwo^i  hendwritiiig,  and  naleei  the 
witnets  ii  able  to  give  an  opinian,  hia  taatJnwny  la  ineompetant:  HoiU  v. 
Ifowtton,  21 N.  H.  086;  Wiffgim  v.  Phmer,  81  Id.  270;  Bmmkam  v.  Jfer,  18 
ld.l8S. 


Peavet,  Adm'b,  V.  Tn/iGH. 

[18  Haw  Hamfbbibb,  in.] 
AmsKST  or  a  Pabtt  to  a  Geant  or  Othib  Oohvstabos  Ifins  «o  Hoi 

for  hia  benefit  ia  preaomed,  until  the  oontniy  appaara. 
Dhjvxkt  of  a  Died  mat  bi  Mads  to  a  Tbxkd  PEBSoar  lea  tbb  Vtm 

OF  THB  Gbaktxb,  and  it  takea  effect  from  aaoh  delivaty,  without  aiwait- 

lag  the  anbaeqnent  deliTery  to  the  grantae,  and  witliont  aay  agMwy 

whatererof  hia. 

AssuMwiT  for  money  had  and  reeeived.    Plaintiff  ofEared  in 
evidence  the  deposition  of  L  E.  Brown,  the  son  and  heir  of  the 
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iBtestate.  Defendant  objected  on  the  ground  that  deponent 
was  an  interested  party.  PlaintifP  then  offered  in  evidence  a 
release  and  quitclaim  deed  from  the  deponent  of  aU  his  interest 
in  the  estate  to  his  mother.  Ithad  been  deliyered  to  the  plaint- 
iff for  the  mother,  but  was  not  known  to  her.  The  court  ad- 
mitted the  deposition.  Verdict  for  the  plaintiff.  Defendant 
moved  for  a  new  trial  on  account  of  the  admission  of  the  depo- 
dtion. 

BeU,  tot  the  defendant. 

BarOeU,  for  the  plaintiff. 

Bj  Court,  GiLOBBisT,  J.  The  doctrine  of  Thompson  t.  Leadi^ 
2  Yent.  198,  is  that  the  assent  of  a  party,  to  whom  a  oonveyanoe 
is  made,  is  to  be  implied,  because  there  is  a  strong  intendment 
of  law  that  it  is  for  a  person's  benefit  to  take,  and  no  man  can 
be  supposed  to  be  unwilling  to  do  that  which  is  for  his  own 
advantage.  That  while  **  a  man  can  not  have  an  estate  put  into 
him  in  spite  of  his  teeth,''  his  assent  to  a  giant,  devise,  or  other 
conveyance,  made  for  his  benefit,  is  a  matter  of  legal  presump- 
tion, until  the  contraxy  appear.  That  doctrine  is  founded  upon 
good  sense,  and  has,  since  that  case,  been  recognized  as  law: 
JbwriBon  v.  TicheU,  8  Bam.  A  Aid.  86;  Shep.  Touch.  284;  Himi 
V.  MbNeil,  1  Wash.  70.  It  is  also  settled  that  a  deed  may  be 
effectually  delivered  to  a  third  party,  for  the  use  of  him  who  is 
to  take  under  it:  Sauverbi^  v.  Jrdon^  1  Johns.  Oh.  264;  Buff^m 
V.  Oreen,  6  N.  H.  80  [20  Am.  Dec.  662];  and  that  it  takes  effect 
from  such  delivery,  without  awaiting  the  subsequent  delivexy  to 
the  principal  party,  and  without  any  agency  whatever  of  his. 
There  seems  to  be  no  reason  why  the  same  rules  should  not  be 
applied  to  the  case  of  the  release  in  question,  and  why  they 
should  not  conclude  the  questions  that  axe  raised. 

The  witness,  as  the  only  child  of  the  deceased,  is  entitled  to 
share  with  his  mother  the  personal  property  of  his  father.  By 
a  valid  conveyance  of  his  interest  in  that  estate  to  his  mother, 
he  became  qualified  to  testify.  The  form  of  the  conveyance  ap- 
pears to  be  sufficient.  It  is  an  order  to  the  administrator  to  pay 
the  sums  to  which  he  is,  or  may  become  entitled,  to  his  mother, 
and  that  order  is  accepted  by  him,  and  he  thereupon  promises  to 
pay  those  sums  accordingly.  The  order,  or  assignment,  was  de- 
livered to  Peavey,  for  the  benefit  and  use  of  the  mother,  and  it 
is  to  be  presumed,  according  to  the  geneial  role,  that  she  eo- 
eepts  it. 

Judgoient  on  the  verdict. 


k. 
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Dhjtbkt  ov  Bbxd. — WbAreftdeed  Ib  ezeeated  and  Mikiiowledg«d  withoat 
the  knowledge  of  th«  i^nuitae,  and  dellTend  to  a  tiiird  person  to  be  deliTered 
over  to  the  grantee  on  the  grantor'i  death*  it  waa  held  that  the  deed  waa  ef • 
f eotnaUy  deUTersd  at  the  time  of  the  first  deliTwy,  for  the  nae  and  benefit  of 
the  grantee,  he  having  leoeiTed  the  deed  and  claimed  the  prenuaea  under  it 
after  the  grantor's  death:  HaiehY.  Haieh^^Am.  Deo.  67.  See  alaoBeUen 
y.  Clnrfer,  4  Id.  186;  t/bnet  ▼.  t/bnee,  16  Id.  89.  Though  aa  between  the  par- 
tiea,  a  aaboeqnent  aaeent  by  the  grantee  will  give  efieot  to  a  deed  fiNMnthe 
time  of  ita  deUveiy  to  a  third  pereon  for  him,  withoat  hia  knowledge,  yet 
taeh  a  deliyery  will  not  be  good  aa  against  an  intervening  attachment  prior 
to  the  aaaent  of  the  giantee:  Sank  ▼.  Webtter,  44  K.  H.  269. 

Law  PBvnnua  an  Assent  on  ten  Past  of  thb  Orantki,  where  a  deed 
la  given  withoot  hia  knowledge,  for  hia  own  nae  and  benefit,  nntQ  he  dissents; 
SmUmekr.SftA,  1  Am.  Dea  60^ and  note;  Chmthy.  Maian,  80 Id.  82;  but 
hia  aassnt  will  not  be  pnauned  vnless  it  be  olearly  benefleial  to  him:  JUU»- 
V.  ibKdy,  46  K.  H.  fiOB. 
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CuMTHUUUVM  Konoi  or  an  Unbeoordnd  Liasi  vob  Ldb  ia  not  gl*! 
the  laet  thai  the  leasee  and  lessor  are  both  in  possession  of  the 
so  aa  to  take  priority  over  a  sabeeqaent  mortgage  by  the  leesorte  a  mort* 
gigee  in  good  &ith,  where  there  waa  the  same  poasession  by  tlie  leasov 
and  leasee  before  the  leeee. 

WRB  Nonoi,  vnoM  an  Innoobnt  Pubcbabbb,  witjuiuv  N<^ 
iiooi,  of  a  prior  nnieoorded  oonveyanee^  ia  piotsateJ  by  tiie 
and  want  of  notioe  of  hia  grantor. 


Wbit  of  entiy.    The  opiaicm  ndBdentlj  ttetos  ih# 

jBsS.  for  the  demuicUmt. 

Mardon,  for  the  tenant. 

Bj  Court,  WooM,  J.  On  the  eighteenth  of  llay,  1834, 
Daniel  Fitts,  then  in  poseeesion  of  the  demanded  premiaes,  by 
deed  of  wananty  of  that  date  conveyed  the  same  to  Ebeneser 
Fitts.  That  deed  was  xeooxded  on  the  nineteenth  of  Jnlj  next 
following.  On  the  fixst  day  named  Ebeneser,  the  giantee,  made 
a  lease  of  the  piemiaes  that  had  been  oonTeyedtohim  to  Daniel, 
the  gmntor,  and  Hannah,  his  wife,  and  the  snrviTor  for  the  life 
of  the  snrviTor,  from  the  nineteenth  day  of  Jnly,  1824,  at  a 
nominal  rent.  This  lease  was  not  put  on  record  until  the 
twenty-fifth  of  April,  1886.  On  the  nineteenth  of  March,  1884, 
Ebenezer  Fitts  conveyed  the  same  premises  in  mortgage  to  the 
demandant,  who  had  no  actual  notice  of  the  lease,  previously 
made  to  Daniel  and  Hannah  Fitts.    This  mortgage  contained  a 
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power  to  sell  the  premiaes  at  anction,  upon  the  failnie  of  the 
mortgagor  to  perform  the  oondition,  or  so  mnoh  of  the  premises 
as  might  suffice  to  prodnoe  the  necessaiy  sums.  This  mortgage 
was  recorded  on  the  dcy  of  its  date.  Its  conditions  not  having 
1)een  kept,  the  demandant,  on  the  thirtieth  of  July,  1886»  hay- 
ing duly  adyertLsed,  sold  it  to  the  tenant  at  pahlio  auction*  ac- 
cording to  the  terms  of  the  deed  of  mortgage;  and  on  the 
twenfy-ninth  of  April,  1837,  assigned  his  mortgage  and  quitr 
daimed  his  interest  in  the  premises  to  the  tenant,  who  paid  the 
sum  at  which  the  premises  had  been  stmckoff  to  himat  auction. 
These  oonTeyances  bear  date  the  twenfy-seyenth  of  April,  1837, 
and  were  recorded  on  the  same  day.  The  quitclaim,  as  well  as 
the  assignment,  appears  to  haye  been  the  deed  of  the  demand- 
ant, and  not  of  the  mortgagor,  whose  attorney  he  appears  to 
haye  been  constituted  to  sell  the  property.  Possession  was 
taken  by  the  demandant  under  these  conyeyances. 

On  the  second  of  April,  1841,  Daniel  Fitts,  haying,  since  the 
tweniy-ninth  of  April,  1887,  deceased,  Hannah,  his  widow,  oon- 
yeyed  the  premises,  in  which  she  took  a  life  estate  by  the  deed 
of  the  eighteenth  of  May,  1824,  to  the  demandant,  who  now 
daams  under  her  deed.  Ebenezer  Fitts  and  Daniel  and  Hannah 
Fitts  liyed  upon  the  land  from  the  timeof  the  oonyeyanceof  the 
eighteenth  of  May,  1824,  until  the  death  of  Daniel,  in  1841. 
Hannah  Fitts,  though  claiming  a  life  estate  in  the  whole,  by 
Tirtue  of  the  lease  was  clearly  entiUed  to  dower,  and  the  same 
was  assigned  in  fayor  of  the  demandant,  to  whom  she  had  con- 
yeyed  her  rights,  and  the  demandant  took  possession  of  so  much 
by  the  consent  of  the  tenant,  who  has  disclaimed  it.  To  the 
remaining  portion  demanded  by  the  writ,  the  titie  of  the  tenant 
is  regularly  derived  from  Daniel  Fitts,  through  Ebeneaser  Fitts 
and  the  demandant.  The  demandant,  on  the  other  hand,  insists 
upon  an  estate  for  the  life  of  Hannah  Fitts,  acquired  by  him 
through  her  deed,  executed  after  the  date  of  his  quitclaim  to 
the  tenant.  His  deed  of  quitclaim  operated  so  far  as  to  conyey 
the  estate  it  assumed  to  conyey,  unless  the  life  estate  of  Daniel 
and  Hannah  Fitts  stood  in  the  way;  and  if  so,  it  conyeyed  the 
reversion  expectant  upon  the  determination  of  that  estate.  In 
any  event,  an  Interest  or  estate  in  the  land  described  passed  by 
the  deed.  If,  after  that  quitclaim,  he  acquired  an  interest  in 
the  premises  described,  other  than  that  which  he  had  at  that 
time,  his  conveyance  does  not  estop  him  from  setting  it  up. 

It  appears  that  when  Ebenezer  Fitts  made  the  mortgage  to  the 
demandant,  the  latter  had  no  notice  in  fact  of  the  lease  which 
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{he  moitgagor  bad  preTioiidy  made  to  Daniel  and  Hannah,  of 
{he  same  pxemisee;  and  the  lease  had  not  then  been  xeooxded, 
nor  was  it  recorded  till  long  after.  His  mortgage,  therefore, 
takes  preoedenoe  of  the  lease,  and  passed  a  good  estate  in  fee 
simple,  so  that  the  subsequent  oonyeyanoe  of  Hannah  Fitts  to 
the  demandant  was  wholly  inoperative,  except  to  the  extent  of 
her  interest  in  the  land  as  dowager,  unless  the  demandant  was 
chargeable  with  construotiTe  notice  of  the  lease.  This,  he  con- 
tends, is  the  case,  upon  the  ground  that  Daniel  Fitts,  who  had, 
1^  the  lease,  the  first  estate  for  life,  was  in  actual  possession  of 
the  land,  and  that  such  was  sufficient  to  put  him  upon  inquixy, 
and  so  charge  him  with  all  that  he  could,  upon  diligent  inquiry, 
baye  ascertained  in  regard  to  the  title.  This  branch  of  the  doc- 
trine of  constructiTe  notice  receiyed  some  discussion  in  the  case 
of  BmuumM  y.  Murray ^  16  N.  H.  886.  The  kind  and  degree  of 
notice  that  is  sufficient  to  stand  for  a  substitute  for  an  actual 
record  of  a  deed,  must  be  such  as  to  chaige  the  party  with 
fraud  in  taking  the  second  conyeyance.  He  must  know  of 
the  prior  conyeyance,  and  intend  to  defeat  it.  A  floating 
rumor — a  yague  suspicion  of  a  conyeyance— -is  insufficient.  The 
law  has  provided  a  registry  for  deeds  in  order  that  persons 
having  occasion  to  know  what  conveyances  have  been  made, 
may  ascertain,  by  inquiry,  and  may  in  general  rely  upon  what 
they  there  find.  The  doctrine  of  that  case  was,  that  notice 
of  an  unregistered  conveyance  is  not  to  be  inferred  from  a  pos> 
session  which  commenced  before  and  continued  after  the  con- 
veyance, without  any  change  of  the  manner  of  the  possession  or 
use,  indicating  an  altered  estate.  It  would  materially  impair  the 
securily  which  men  ordinarily  feel  in  a  public  registry,  and 
graaUy  infringe  upon  the  ben^cent  policy  of  the  registry  laws, 
to  cluage  the  public  vrith  notice  of  any  estate  that  a  parly  in 
possession  might  acquire.  The  possession  has  in  fact  in  such 
cases  no  tendency  to  put  men  upon  inquiry. 

The  &Mts  in  the  present  case  do  not  correspond,  in  every  re- 
spect, with  those  of  EmmcfM  v.  Jftirray,  mipra^  not  do  tiiqr» 
perhaps,  admit  of  the  application  of  the  doctrine  in  the  exact 
formula  in  which  it  was  there  stated.  But  this  is  a  case  in 
which  the  possession  has  been  quite  as  consistent  with  the  re- 
corded conveyance  as  vrith  the  lease,  with  the  notice  of  which  it 
is  said  the  mortgagee  was  chargeable.  The  lease  would  have 
entitled  the  tenants  for  life  to  the  exclusive  possession.  It 
would  be  extravagant  to  say  that  the  continued  possession  of 
Daniel  Fitts,  after  the  conveyance  to  Ebenezer,  in  conjunction 
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with  Ebenenr,  oould  giye  to  a  purchaser,  treating  with  the  lat- 
ter, saoh  intimation  of  the  existence  of  the  lease  as  to  charge 
him  with  a  knowledge  of  it,  and  with  a  fraudnlent  intent  to  de- 
feat it.  We  therefore  conclude  that  the  deed  of  Ebeneaer  Fitts 
to  the  demandant,  took  priorily  of  the  lease  preTiously  made  to 
Daniel  and  Hannah.  Fitts,  bat  not  then  recorded*  In  1887, 
April  29th,  the  demandant  oonvejeA  to  the  tenant  whatever  he 
could  conv^  in  his  own  name,  and  assigned  the  mortgage  to 
him.  But  Ihe  lease  from  Ebeneier  Fitts  to  Daniel  and  Han- 
nah had  before  that  time  been  recorded,  and  notice  thereby 
given  to  the  world  of  its  existence;  and  the  question  is,  whether 
that  fact  prevented  the  tenant  from  acquiring,  by  the  assignment 
and  quitclaim,  all  that  he  would  have  acquired  without  any 
actual  or  constructive  notice  of  the  lease.  In  an  early  case  in 
the  English  court  of  chancexy,  Harriaon  v.  Ibrth,  Prec.  Oh.  61, 
it  was  decided  that  where  a  purchaser,  without  notice,  and  for 
a  valuable  consideration,  had  conv^ed  to  one  who  had  notice, 
{he  tide  of  the  last  purchaser  was  not  impaired  by  the  notice, 
''because  otherwise  an  innocent  purchaser,  without  notice, 
might  be  forced  to  keep  his  estate."  In  Lowfher  v.  Oarlion^  2 
Atk.  189,  Oarkon  had  bought  the  estate  from  the  marquis  of 
Wharton,  who  was  an  innocent  purchaser,  without  notice.  The 
question  whether  Carlton  had  notice  when  he  purchased,  was 
held,  upon  the  grounds  before  stated,  to  be  immatwrial.  This 
was  before  Lord  Hardwicke. 

In  Sweet  v.  Souihcote,  2  Bro.  C.  0.  66,  which  was  before  Lord 
Eenyon,  when  he  was  master  of  the  rolls,  the  bill  was  to  dis- 
cover whether  the  defendant,  who  was  assignee  of  a  mortgage, 
had  notice,  at  the  time  he  took  the  assignment,  that  the  mort- 
gagor had  only  a  life  estate.  The  defendant  pleaded  in  bar  to 
the  discovery,  that  he  was  assignee  of  the  mortgage  for  a  valua- 
ble consideration,  and  through  many  assignments  from  persons 
who  had  no  notice.  The  plea  was  held  good,  and  the  master 
of  the  rolls  said:  "Whether  he  had  or  not,  was  immaterial, 
if  those  through  whom  he  claimed  had  not;  he  having  the  right 
to  avail  himself  of  their  being  purchasers  without  notice." 

This  very  reasonable  doctrine  of  equity  has  been  recognised 
in  the  courts  of  this  country,  and  applied  to  cases  in  which  inno- 
cent purchasers  have  been  deemed  entitied  to  hold  the  estates 
they  have  acquired  against  prior  unregistered  conveyances.  The 
right  to  retain  the  estates  thus  acquired  would  be  imperfect  if  it 
did  not  involve  the  right  also  of  conveying  them;  and  if  the  tardy 
registration  of  those  prior  conveyances  could,  fay  constructive 
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or  eren  actual  notiee,  prevent  peraona  aoquizing,  in  good  faifh, 
the  titlea  honeatly  pmehaaed  before  the  v^giatiy.  The  oaaea  ol 
ZhiS  T.  Bigdow,  16  Masa.  406  [8  Am.  Dec.  144],  and  Boynkm  t. 
Bee;  8  Pick.  829  [19  Am.  Dec.  826],  cited  by  the  connad  f or  the 
tenant,  were  decided  upon  the  eqnitaUe  principle  refeired  to, 
and  are  authoritiea  directly  in  point.  In  other  atatea  the  aame 
doctrine  baa  prevailed:  Fenno  t.  Sayre,  dted  in  XT.  S.  Dig.  from 
8  Ala.  468,  and  Ledyard  t.  BuOer,  9  Paige,  182  [87  Am.  Dec. 
879].  In  short,  the  title  acquired  by  this  demandant  nnder  the 
mortgage,  aa  against  the  unrecorded  lease,  was  aa  pezf  eot  aa  if 
no  such  lease  had  ever  ezisted;  and  did  not  want  that  very  mate- 
rial element  of  a  pezfeot  title — ^the  capacity  of  being  alienated; 
and  whoever  purchased  it  of  him,  whether  with  or  without  no- 
tice of  the  earlier  title  of  Daniel  Fitts  and  wife,  is  entitled  to 
the  protection  of  his  innocence  and  want  of  notice. 

The  consequence  is  vecty  plain,  that  the  demandant  took  noth- 
ing by  the  conveyance  of  Hannah  Fitts;  except  her  right  of 
endowment  in  the  land,  and  can  not  maintain  his  action  upon 
the  facta  stated,  and  there  must  be 

Judgment  for  the  tenant.    

AOTUAL  Oa  OONBIBDOTITX  KoTIOB  OfV  UnaOOBDID  DllDt  8m  Holt  to 

McChnma  ▼•  Beed^  88  Am.  Deo.  180,  whara  prior  eiMs  an  ooOmM. 

PdssiBBiov  ▲•  Nonoa  ov  Posstasoa's  Trrui  mnrt  be  «xehuiT»  and  aoia- 
rioos:  Boyoe  ▼.  MeCStUoek,  89  Am.  Deo.  35,  end  note. 

PvaoHABsa  WITHOUT  NoncB  or  an  Inoumbbahcb  oen  oon^qr  lend  free 
if  the  inonmbisnoe  to  one  hftving  notice:  Boynftm  ▼.  JSees,  19  Am.  Deo.  887» 
and  note  to  JnAmm  r,  MtCkenuy^  17  Id.  624. 

Iks  ranoirALOASBoeme before  thleooortegidn:  See S2N.H.0OQi    It' 
•grfa  held  that  th«e  wee  not  eooh  an  open,  vieible,  and  ezdniife 
la  Daniel  Fltti  ea  woold  amoont  to  oonitrnotive  notioe  of  Ua  tltki 
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or  A  (SaAinn]^  n  DiaPAaAOiiiXNT  ov  ma  Tnu^  and  giving 
to  Ua  poaaaarion  at  the  time  he  held  the  title,  are  oompetent 
to  ahow  the  tnie  natoie  of  hia  title  and  poaaeMion,  againat  Ma  anbeeqnent 

Waiai  Land  n  PoaaBiaaD  with  Movxt  or  Two  on  Moaa  Pxaaoira* 
and  the  oonreyanoe  taken  by  agreement  in  the  name  of  one  of  them,  a 
leaolting  tniat  ariaea  In  favor  of  the  othen. 

AixwATiONa  Dr  a  Bux,  that  A.  laid  out  the  money  of  A.,  B.»  and  C,  hi 
the  porbhaae  of  land  for  their  oommon  nae,  benefit,  and  advantage,  vnder 
an  agreement  that  A.  and  B.  were  to  be  ownera  in  fee  and  tenanti  ia 


872  Dow  V.  Jewell  [N.  H. 

common,  each  of  a  moiety,  and  that  C.  was  to  have  wood  from  the  land 
daring  her  life,  and  that  a  deed  was  taken  by  A.,  are  aaffioient  allegationa 
of  BQch  a  purchase  as  to  raise  a  resulting  trust. 

BAJaOMS  IV  Eqititt.— Where  a  bill  by  B.*s  heirs  against  A.  alleges  that  A. 
purchased  land  with  the  money  of  A.,  B.,  and  C,  taking  a  conveyance 
to  himself;  that  A.  and  B.  were  to  be  the  owners  in  fee  and  tenants  in 
common  of  the  land*  and  that  0.  was  to  have  wood  from  the  premises 
dmcing  her  life,  she  should  be  made  a  paarty  to  the  bill,  that  her  interests 
may  be  determined. 

Iv  oavBBAL  A  Valid  PAsnnoir  ov  Lahiw  Held  vk  ookiidv  oak  vot  bb 
Madb  bt  Pabol,  becaase  of  the  statute  of  frauds;  but  the  case  of  a 
TCBulting  trust  is  not  within  the  provisioiis  of  the  statntey  and  a  parol 
partitioin  of  suoh  lands  is  valid. 

Pabol  PABrraiON,  Valid  bbtwekb  thb  Pabcibb  to  It,  bmj  be  latifled  bj 
the  other  parties  Interested. 

Dbbd  Sionbd  bt  a  Mabrtbd  Womab  nr  hbb  Maidbv  Nahb,  to  which  hsr 
husband  Is  not  a  party,  is  not  binding  upon  her. 

AlSBBATION  or  A  DbBD  18  PbBBUMBD  TO  HAVB  BBBIT  MaDB  AITBB  ITS  Ek- 

BOunoB,  and  the  burden  of  proof  is  upon  the  grantse  and  those  dalm- 
Ing  under  him,  to  show  the  fact  to  be  otherwise. 

AmBATiov  nr  a  Dbbd,  Iscmatbbial  bo  vab  ab  thb  Pbbbbbt  Qun  Is  con- 
cenied,  can  not  In  this  suit  be  presumed  to  have  been  fnuidulently  made 
by  the  grantee. 

WausQ  ov  A  Blahk  in  a  Dbbd^  WmoB  Appbabb  to  katb  bbbb  Obioiii- 
ally  Lbfi  in  the  deecription  of  the  land,  may  well  be  presumed  to  have 
been  made  before  the  execution  of  the  deed,  there  being  no  evidence  te 
the  contrary. 

Dbbobxption  nr  a  Dbbd,  ab  "Obb  and  a  Halt  Aobbb  Mobb  ob  Lias, 
and  adjoining  land  of  R.  D.  and  otherB,  being  the  Burnt  swamp  land,  so 
called,"  is  sufficient,  there  being  no  evidenoe  that  the  grantors  had  any 
other  land  adjoining  that  of  B.  D.,  upon  the  ground  that  that  Is  certain 
which  may  be  made  oflrtain. 

LanB  or  Tna  is  not  a  Bab  to  the  enforcement  of  a  resulting  trust,  where 
the  trustee  has  acknowledged  the  trust  and  there  has  been  no  adverse 
possession  and  no  laches  on  the  part  of  the  beneficiary  in  bringing  his 
bill  for  relief  as  soon  as  the  trust  Is  denied. 

Pobohabbbs  ov  a  Resultino  Trust  Eseatb  abb  not  Innoobnt  Pubghab- 
BBB  for  value,  where  the  consideration  is  that  they  will  pay  the  debts  of 
the  grantor  and  support  him  and  his  wife;  purchasers  upon  such  a  con- 
slderation  must  look  to  the  title,  and  the  equities  to  which  it  is  subject 

Ambndiibntb  abb  not  Gbnbballt  Allowablb,  IV  tkb  Pabxibb  abb  at 
Ibbub  upon  the  points  of  the  original  bill,  and  witnesses  have  been  ex- 
amined. 

Ambbdhbnt,  Limitbd  to  BBiNonro  Nbw  Pabtibb  to  a  Bill,  may  be 
made  at  any  time  upon  leave  of  the  court,  In  case  the  plaintiff  dlscoven 
they  are  necessary. 

Hbw  Avxbmbnts  to  a  Bill  in  Equitt  abb  Pbopbblt  Aujmbd  in  a  su^ 
plemental  lall,  and  In  it  any  party  may  be  brought  before  the  ooort  %no 
has  been  omitted  to  be  introduced  at  the  stage  of  the  caoae  In  wfaieli  an 
amendment  for  that  purpoee  may  be  made. 
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Bill  in  equity,  alleging  that  complainant,  by  a  warranty  deed, 
purchased  from  Alfred  Jewell  the  woodland  tract  in  Burnt 
Swamp;  that  upon  a  division  of  the  property  of  Jacob  Jewell 
among  his  heirs,  this  Burnt  Swamp  tract  had  been  set  off  to 
Alfred  Jewell,  and  he  had  occupied  it  until  he  conveyed  it  to 
plaintiff  four  years  afterwards;  that  defendant,  Jonathan  Jewell, 
had  refused  to  give  Alfred  a  deed  to  the  tract  when  requested, 
but  that  he  had  conveyed  the  same  to  his  children  and  grand* 
children,  without  any  money  consideration,  but  in  consideration 
of  a  bond  executed  by  them  to  maintain  and  support  himself 
and  wife  during  their  lives;  that  one  of  the  said  grantees  of 
Jonathan  Jewell  had  commenced  an  action  against  the  com- 
plainant for  his  share  of  the  said  tract.  The  other  allegationa 
of  the  bill,  and  the  answers  of  Jonathan  and  the  other  defend* 
ants,  his  grantees,  will  sufficiently  appear  in  the  opinion.  The 
bill  prays  adecree  that  the  said  suit  at  law  be  enjoined,  and  that 
dfifenduits  convey  to  plaintiff  all  their  interest  in  said  tract. 

Emery,  for  the  plaintiff. 

Jame9  BeU,  for  the  defendants. 

By  Court,  Pabkxe,  0.  J.  The  plaintiffs  case  is,  that  the  tzaot 
of  land  in  Burnt  swamp,  of  which  he  now  daims  one  half, 
divided  and  severed,  was  purchased  with  the  money  of  Jona- 
than, Jacob,  and  Sally  Jewell.  He  states  a  sale  of  land  at  Bugs- 
mouth  Hill  woods,  belonging  to  them  as  heirs  of  Joseph  Jewell^ 
and  that  the  proceeds  of  that  sale  were  invested  in  the  purchase 
of  the  tract  in  Burnt  swamp.  The  answer  of  Jonathan  Jewell 
attempts  to  show  that  Joseph  Jewell  owned  only  one  third  of 
the  Bugsmouth  Hill  land;  that  all  who  were  interested  joined  in 
the  sale,  and  that  although  the  money  received  upon  the  sale 
may  have  gone  into  the  purchase  of  the  land  in  question,  Jacob 
and  Sally  had  no  interest  in  it,  he  having  accounted  to  them. 
But  however  the  ownership  of  the  land  sold  may  have  been, 
there  is  no  evidence  to  prove  that  the  money  of  any  persons  ex- 
cept Jonathan,  Jacob,  and  Sally  Jewell  was  used  in  the  purchase 
i>f  the  land  in  question.  There  is  nothing  to  show  that  any  of 
the  other  persons  named  ever  claimed  an  interest  in  the  land  in 
Burnt  swamp.  The  attempt  on  the  part  of  Jonathan  Jewell  to 
show  that  notwithstanding  the  money  of  Jacob  and  Sally  re- 
ceived on  that  sale  was  used  in  making  this  purchase,  yet  that 
the  purchase  was  for  himself,  and  that  he  thereupon  became  in- 
debted to  the  others,  fails  altogether.  He  does  not  allege  that 
it  was  so  agreed.     He  alleges  a  settiement  of  accounts  with 
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Jacob  in  1821»  bat  does  not  allege  that  this  money  was  included 
in  that  settlement,  and  no  proof  is  offered  that  any  such  settle- 
ment was  ever  made.  His  answer,  although  eTasiye,  tends  very 
strongly  to  prove  that  the  money  of  Jacob  and  Sally  was  in  &ct 
used  by  him  in  making  the  purchase,  and  that  Jacob,  at  least, 
had  some  interest  in  the  land.  The  answers  of  the  other  de- 
fendants, who  come  in  upon  his  subsequent  conTeyance,  deny 
the  purchase  in  trust,  but  they  do  not  appear  to  haTe  had  any 
knowledge  except  what  they  may  have  deriTed  from  him,  and 
from  the  fact  of  the  division. 

From  the  evidence  it  appears  that  Jonathan,  during  the  time 
he  held  the  title,  admitted  that  Jacob  owned  half,  and  that  Sally 
had  a  right  to  have  her  wood  from  it.  It  proves  also  that  he 
applied  to  two  of  the  heirs  of  Jacob  to  have  a  division  made,  and 
that  he  was  present  in  making  one,  and  putting  up  the  monu- 
ments. One  of  his  sons,  Richard,  since  dead,  is  shown  to  have 
been  present,  aiding  in  that  partition,  and  Jonathan,  in  his 
deposition,  taken  to  be  used  in  the  suit  at  law,  and  now  used 
against  him  to  show  his  admissions,  says  his  boys  and  Jacob's 
wanted  the  land  divided.  There  is  farther  evidence  that  he 
proposed  to  give  a  deed  of  the  part  thus  divided  off  to  the  heirs 
of  Jacob,  upon  receiving  a  deed  of  one  half  of  the  salt-marsh,  of 
which  Jacob  held  the  title,  and  it  appears  that  George,  another 
son,  and  one  of  the  defendants,  was  present  at  that  time.  The 
evidence  of  his  admissions,  made  in  disparagement  of  his  title, 
and  giving  a  character  to  his  possession  at  the  time  he  held  the 
title,  is  competent  to  show  the  true  nature  of  his  title  and  pos- 
session, against  the  other  defendants,  who  claim  under  him: 
Proprietors  qfClaremont  v.  CarUon,  2  N.  H.  372  [9  Am.  Dec. 
88];  Adams  v.  I^rench,  Id.  887;  Smiih  v.  Powers,  16  Id.  568,  and 
authorities  cited.  There  is  also  evidence  of  acts  of  ownership 
by  Jacob,  in  his  life-time.  And  the  evidence  that  Jonathan  and 
Jacob  held  other  lands  in  common  might  tend  to  strengthen  the 
case. 

Upon  the  first  point,  then,  the  evidence  is  quite  sufficient  to 
overcome  the  answers,  and  to  establish  the  fact  that  the  money 
of  Jacob  was  used  in  making  the  purchase,  in  a  manner  to  con- 
stitute a  resulting  trust  in  his  favor,  to  some  extent,  because  it 
was  understood,  and  agreed  that  the  purchase  was  to  be  made 
with  his  money,  for  his  benefit.  It  has  been  objected  that  the 
allegation  in  flie  bill  on  this  point  is  not  sufficient;  but  the  bill 
states  that  Jonathan  laid  out  the  money  of  the  three,  for  their 
eommon    use,  benefit,  and  advantage,  under  an   agreement 
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and  understanding  that  Jonathan  and  Jacob  were  to  be  owners 
in  fee  and  tenants  in  common,  each  of  a  moie1y»  and  that  Sally 
was  to  have  her  wood  from  the  land  during  her  life,  and  that  a 
deed  was  taken  to  Jonathan.  This  is  a  soffident  allegation  of 
SQch  a  purchase  as  to  raise  a  trust.  The  extent  of  the  trust,  for 
the  benefit  of  those  interested,  remains  to  be  considered.  There 
is  some  evidence  tending  to  show  that  other  money,  beyond  the 
money  received  for  the  sale  of  the  Bugsmouth  Hill  land,  may 
have  been  furnished  by  Jonathan,  or  Jacob,  or  both,  and  used 
in  making  the  purchase,  but  this  is  not  alleged  on  either  side, 
and  the  evidence  is  quite  too  slight  and  uncertain. 

The  money  of  Sally,  having  been  used  in  making  the  pur* 
chase,  which  was  to  be  to  some  extent  for  her  use  and  benefit, 
the  defendants  object  that  she  ought  to  be  made  a  parly,  and  it 
is  clear  that  she  has,  or  may  have,  an  interest  in  the  subject- 
matter  of  the  suit.  The  argument  for  the  plaintiff  assumes  that 
she  has  no  interest  except  to  have  her  wood  from  the  land,  but 
that  is  the  very  question  first  to  be  settled.  She  is  entitled  to 
allege  and  show,  by  other  proofs  than  those  already  in  the  case, 
that,  by  the  actual  agreement,  in  pursuance  of  which  the  pur- 
chase was  made,  she  was  to  be  equally  interested  with  her 
brothers  in  the  title.  If  no  a£Brmative  evidence  of  that  char- 
acter exists,  she  may,  upon  the  case  as  it  now  stands,  contend, 
as  the  defendants  have  done,  that  parol  evidence  can  not  be 
introduced  to  prove  that  her  interest  was  other  than  an  equal 
interest,  according  to  the  proportion  of  the  money  advanced  by 
her  in  making  the  purchase,  she  being  interested  in  that  pur- 
chase. 

If  the  operation  of  the  purchase  was  to  raise  a  resulting  trust 
for  her,  to  the  extent  of  one  third  of  the  land,  then  the  division 
between  Jonathan  and  the  heirs  of  Jacob,  even  if  there  were  no 
other  objection  to  it,  must  fail  for  that  reason,  not  having  been 
made  among  all  those  interested,  and  there  would  be  an  end  of 
the  plaintiffs  case.  But  the  exclusion  of  unwritten  evidence  to 
establish  and  limit  a  trust  for  her  to  take  wood  alone,  may  not 
necessarily  result  in  showing  that  she  has  an  interest  in  the 
land.  Should  the  evidence,  upon  her  being  brought  in  as  a 
party,  tend  to  show,  as  it  now  does,  that  in  point  of  fact  there 
was  a  verbal  agreement,  by  which,  in  consideration  of  the  money 
advanced  by  her,  she  was  to  have  her  wood  from  the  land  dur- 
ing her  life,  and  should  it  be  found  in  point  of  law,  no  trust  of 
that  character  could  be  set  up  as  resulting  from  the  use  of  her 
mon^  in  making  the  purchase,  for  the  want  of  evidence  in 
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writing  to  establiah  and  limit  a  tnist  of  that  character,  a  ques- 
tion may  still  arise*  whether  the  exdosion  of  the  proof  of  such 
verbal  contract,  for  the  pnzpose  of  raising  a  trust,  will  result 
in  giving  her  a  trust  estate  in  one  third  of  the  land,  because  her 
money  was  used  to  that  extent,  or  will  exclude  her  from*any  in- 
terest, on  the  ground  that  the  proof  that  she  was  to  have  an 
interest  in  the  purchase,  by  the  agreement  of  the  parties  being 
excluded,  the  fact  alone  that  her  money  was  used  by  the  others 
would  only  create  a  debt  in  her  favor  against  them,  and  enable 
her  to  recover  the  amount  of  them  in  a  personal  action  for  that 
purpose.  In  other  words,  there  may  be  a  question  whether,  if 
the  proof  of  the  verbal  contract  be  excluded,  there  is  any  evi* 
dence  to  show  that  she  was  to  have  any  interest,  or  upon  which 
she  can  be  regarded  as  a  purchaser,  so  as  to  raise  a  trust:  White 
V.  Carpenter,  2  Paige,  288-242,  265.  Assuming,  as  the  bill 
avers,  that  by  the  agreement  the  purchase  was  to  be  made  for 
the  benefit  of  Sally,  so  iax  that  she  was  to  have  a  right  to  take 
wood  from  the  land  during  her  life,  and  that  there  was  a  valid 
trust  fco  that  extent  for  her  benefit,  she  is  still  entitled  to  be 
heard  upon  the  question  whether  the  division  or  partition  at- 
tempted to  be  established  in  this  case,  and  to  which  she  does 
not  appear  to  have  been  a  party,  may  be  to  her  prejudice,  and 
whether  anything  is  necessary  to  be  done  to  secure  her  rights. 
In  any  view  of  the  case,  therefore,  the  court  ought  not  to  pro- 
ceed to  a  decree,  unless  she  is  in  some  way  made  a  parfy. 

But  there  are  other  questions  in  the  case,  relating  to  the  par- 
tition and  subsequent  proceedings,  which  seem  to  be  immaterial 
to  the  interests  of  Sally  Jewell;  and  as  it  can  not  be  to  her 
prejudice,  and  may  conduce  to  the  interests  of  the  parties  at 
present  before  us,  we  have  proceeded  to  consider  the  e£fect  of 
the  alleged  partition  and  subsequent  proceedings  upon  those 
who  were  parties  to  them,  so  &r  as  they  are  before  us.  By  the 
common  law,  tenants  in  common  might  make  partition  by 
parol,  if  it  were  accompanied  with  livery  of  seisin  in  severalty: 
Co.  lit  170  a;  2  Oru.  Dig.  661;  and  parceners  might  make 
partition  by  parol,  generally.  Idvery  seems  not  to  have  been 
required:  Id.  642.  Such  partitions  would  bind  those  who 
claimed  under  them.  It  is  held  in  England,  however,  that  the 
law  in  these  particulars  has  been  changed  by  the  statute  of 
frauds:  Bob.  on  Frauds,  286.  And  so  is  the  doctrine  in  Massa- 
chusetts: Porter  v.  Perkins ,  6  Mass.  236  [4  Am.  Dec.  62].  But 
in  New  York  there  are  several  cases  in  which  it  has  been  held, 
that  parol  partition  by  tenants  in  common,  carried  into  effect  by 
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pofiseflsion*  is  binding:  Jackson  t.  Harder,  4  Johns.  202  [4  Am. 
Dec.  262];  Jackson  t.  Voa>urgh,  9  Id.  270  [6  Am.  Deo.  276];  Jacb- 
$on  y.  Livingston,  7  Wend.  141;  Oorbin  y.  Jackaon,  14  Id.  625  [28 
Am.  Dec.  550];  Ryerw  r.  Wheeler,  25  Id.  436  [37  Am.  Dec.  248]. 
The  leading  case  is  Jackson  y.  Harder,  4t  Johns.  202  [4  Am.  Dec. 
262],  althongh  that  professes  to  be  founded  upon  a  prior  decis- 
ion: Jackson  Y.  Bradi,  2  Cai.  169.  But  in  the  case  in  Oaines 
there  had  been  a  deed  recogni2dng  the  partition.  In  none  of 
these  cases  is  there  any  reference  to  the  statute  of  frauds. 
Whether  the  statute  of  New  York  is  not  in  terms  like  the  English 
statute,  or  for  what  other  reason  a  difiEerent  rule  is  held  there 
from  that  preyailing  elsewhere,  we  need  not  inquire.  Holding 
as  we  do,  in  accordance  with  the  decisions  in  England  and 
Massachusetts,  that  as  a  general  rule  a  yalid  partition  of  lands 
held  by  tenants  in  common  can  not  be  made  by  parol,  because 
of  the  statute,  we  are  of  opinion  that  this  case  is  not  within  the 
proyisions  of  the  statute,  and  that  the  partition  itherefore  is 
yalid,  proyided  Sally  Jewell  had  no  interest  to  be  afEected  by  it. 
This  is  a  case  where  the  property  was  held  by  a  trust  arising 
by  implication  of  law,  and  in  its  original  inception  the  trust  is 
within  the  egress  exception  of  the  statute.  No  instrument  in 
writing  is  necessary  in  order  to  create  the  trust  estate,  or  show 
the  light  of  the  cestui  qwe  trust.  And  if  the  existence  of  the 
trust  estate  may  be  shown  by  parol,  because  the  case  is  not 
affected  by  the  statute,  and  the  trust  may  be  enforced  without 
writing,  because  neyer  within  the  statute,  we  see  no  good  rea- 
son for  holding  that  the  estate  is  within  the  statute  in  other  re- 
spects. So  long  as  it  exists  as  a  trust,  thus  raised  by  implica- 
tion of  law,  it  exists  with  all  the  incidents  attached  to  such  an 
estate  before  the  statute,  because  of  the  exception.  And  one  of 
these  incidents,  as  we  haye  seen,  is  that  partition  may  be  made 
by  parol.  It  would  present  a  singular  state  of  the  law,  were  we 
to  hold  that  the  creation  and  continued  existence  of  the  estate 
and  tiUe  might  be  shown  without  any  written  declaration  of  the 
trust,  but  that  a  diyision  of  the  prox>erty  among  those  who  thus 
held  it  must  be  proyed  by  writing;  thus  requiring  a  higher  de- 
gree of  eyidence  to  show  the  partition  of  the  prox>erty,  than  was 
required  to  show  the  existence  of  the  title  to  it.  Besides,  in 
England,  although,  in  general,  partition  among  tenants  in  com- 
mon must  be  in  writing  since  the  statute,  chancery  will  in  some 
instances  confirm  a  parol  partition  which  has  been  executed,  and 
possession  taken  accordingly,  eyen  in  cases  which  do  not  in- 
yolye  a  trust.    Thus  it  has  been  held  that  partition  between 
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tenants  in  tail,  though  onlj  fay  parol,  shall  bind  the  issue: 
Thomas  t.  Oyles,  2  Yem.  233.  And  in  trOand  t.  BUUe,  1  Atk. 
641,  the  lord  chancellor  said:  '*When  there  had  been  a  long 
possession  under  an  agreement  for  severalty  of  partition,  this 
court  is  strongly  inclined  to  quiet  the  enjoyment  of  such  es- 
tates." A  release  to  Jonathan  Jewell  was  in  no  way  necessaiy 
to  the  validity  of  the  partition.  He  held  the  legal  titie  to  the 
whole.  On  partition  he  did  not  need  anything  more  than  the 
partition  itself  to  confirm  his  titie  to  the  part  he  took  in  sev- 
eralty. 

But  here  we  come  to  another  point.  Only  two  of  the  heirs  of 
Jacob  Jewell,  Barnard  and  Jacob,  jim.,  were  parties  to  this  par- 
tition when  it  was  made.  It  was  competent  for  the  rest  to  have 
dissented.  But  it  was  also  in  their  power  to  ratify  it:  Jackson 
▼.  Bichtmyer,  13  Johns.  367.  And  upon  the  partition  of  Jacob's 
estate  among  the  heirs,  this  was  treated  as  a  part  of  his  estate, 
and  set  off  to  Alfred;  and  with  one  exception,  all  the  interest  of 
the  other  heirs  in  the  tract  has  been  conveyed  to  Alfred  since 
his  conveyance  to  the  plaintiff,  if  their  deed  be  .valid.  Assum- 
ing the  validity  of  the  deed,  those  who  lawfully  executed  it 
must  be  held  to  have  ratified  the  partition,  from  the  &ct  that 
this  was  assigned  to  Alfred  as  part  of  his  share,  that  the  others 
of  course  have  other  lands  of  the  intestate,  and  in  consequence 
of  that  have  released  this.  They  can  not  say  now  that  this  was 
an  invalid  partition,  and  the  titie  of  Alfred  invalid  for  that  rea- 
son. So  far  as  they  have  ratified  the  partition  and  conveyed 
their  interest,  it  is  not  necessary  that  they  should  be  made  par- 
ties. But  one  of  the  heirs,  Susan  Merrill,  has  not  executed  the 
deed  to  Alfred  in  a  manner  to  bind  her.  She  has  signed  it  by 
her  maiden  name,  Susan  Jewell,  and  her  husband  is  not  a  party 
to  it.  It  was  suggested,  upon  the  argument,  that  a  stranger  can 
not  take  the  objection  that  she  is  married,-  but  the  defendants 
may  object  that  the  plaintiff  does  not  show  titie  to  the  land  in 
question,  or  to  a  portion  of  it.  Perhaps,  her  confirmation  now 
may  make  it  good:  See  Ireland  v.  EitUe,  1  Atk.  543. 

We  come  next  to  an  objection  which  has  been  taken  to  the 
deed  to  Alfred  Jewell,  on  account  of  an  alteration  in  it.  There 
is  an  alteration  apparent  upon  the  face  of  the  deed,  but  it  relates 
to  another  tract  of  land  described  in  it.  There  appears,  also,  to 
have  been  a  blank  in  the  description  of  the  land  now  in  question, 
which  has  been  filled.  We  have  held,  in  relation  to  a  promis- 
soiy  note,  that  an  alteration  of  the  date  is  presumed  to  have 
been  made  after  its  execution,  and  the  burden  of  proof  to  show  the 
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fact  to  be  otherwise  is  upon  the  holder:  EtOs  t.  Barnes,  11 N.  H. 
395.  The  same  reason  exists  for  presuming  that  a  material  al- 
teration in  a  deed  was  made  after  its  execution,  and  for  holding 
the  grantee,  and  those  who  claim  under  him,  to  show  the  fact  to 
be  otherwise:  Jackson  y.  0«6(>m,  2^end.  666  [20  Am.  Dec.  649]. 
We  can  not  find,  upon  inspection  of  this  deed,  that  the  alteration 
was  made  before  the  execution  of  it,  nor  does  the  mere  formal 
proof  of  the  execution  of  the  deed  establish  that  &ct.  Whether 
this  alteration,  being  in  the  description  of  another  parcel  of  land, 
may  be  regarded  its  an  immaterial  alteration,  so  far  as  the  title 
to  the  land  now  in  question  is  .concerned,  or  whether,  if  shown 
affirmatiyelj  to  have  been  made  by  the  grantee,  with  a  fraudulent 
intent,  it  would  aToid  the  whole  deed,  so  that  it  could  not  be 
given  in  evidence,  even  to  show  titie  to  the  land  the  description 
of  which  is  not  afEected  by  the  alteration,  are  questions  which 
we  leave  for  further  consideration,  should  the  case  hereafter  re- 
quire their  decision:  Chedey  v.  Frost,  1  N.  H.  146;  2  Hill  Abr. 
414r-416,  and  authorities  cited;  Herrich  v.  MaLin,  22  Wend.  888, 
393.  If  the  alteration  may  be  regarded  as  immaterial  so  &r  as 
this  suit  is  concerned,  it  can  not,  for  the  purposes  of  this  suit, 
be  presumed  to  have  been  fraudulently  made  by  the  grantee. 
The  filling  of  the  blank,  which  appears  to  have  been  originally 
left  in  the  description  of  this  land,  may  well  be  presumed  to 
have  been  made  before  the  execution  of  the  deed,  there  being 
no  evidence  to  the  contrary.  Such  would  be  the  natural  course, 
as  the  description  would  not  be  perfect  until  the  blank  was 
filled. 

Another  objection  to  the  deed  is  on  account  of  the  description 
of  this  property:  ^'  one  and  a  half  acres,  more  or  less,  and  ad- 
joining land  of  Bufus  Dow  and  others,  being  the  Burnt  swamp 
land,  so  called.*'  This  is  quite  loose  enough,  but  it  may  be  un- 
derstood to  refer  to  the  part  of  the  land  in  Burnt  swamp,  which, 
on  the  parol  partition,  fell  to  the  grantors.  There  is  no  evidence 
that  they  had  any  other  land  in  Burnt  swamp,  and  the  maxim. 
Id  cerium  est,  etc.,  may  well  apply.  The  parol  partition  being 
sufficient,  the  objection  that  it  was  not  competent  for  the  granir 
ors  in  that  deed,  or  for  Alfred  Jewell,  to  convey  a  specific  por- 
tion of  the  land  by  metes  and  bounds,  fails  of  course.  The 
defendants  object  that  the  plaintifF  can  not  avail  himself  of  any 
contract  by  Jonathan  Jewell  to  convey  the  land  in  question  to 
the  heirs  of  Jacob,  if  they  would  convey  to  him  one  half  of  the 
salt  marsh.  But  we  do  not  understand  that  he  seeks  to  sustain 
his  bill  upon  the  ground  that  he  is  entitled  to  a  specific  perform- 
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ance  of  anj  contiaot  of  that  character.  The  eTidenoe  to  thai 
effect  is  well  used  along  with  the  other  evidence  to  show  the 
trast  and  the  partition. 

The  reliance  of  the  defendants  upon  the  lapse  of  time  as  a 
bar  to  the  relief  sought,  can  not  avail  them.  In  the  cases  re- 
ferred to,relief  was  refused  on  the  ground  of  laches;  but  in  this 
case  there  is  evidence  of  a  distinct  acknowledgment  of  the  trust 
by  Jonathan,  a  joint  occupation,  a  subsequent  partition  between 
Jonathan  and  the  heirs  of  Jacob,  a  division  of  JacoVs  estate 
among  the  heirs  in  which  this  vras  included,  and  a  convey- 
ance of  the  land  to  the  plaintiff  by  the  heir  to  whom  it  was  set 
off  on  that  division.  It  was  not  laches  in  Jacob  to  let  the  mat- 
ter lie  in  trust  so  long  as  Jonathan  acknowledged  the  trust  and 
permitted  him  to  cut  wood  upon  the  land.  There  can  be  no 
disseisin  of  a  trust:  Baker  Y.WhUing^S  Sumn.476;  nor  was  there 
any  adverse  possession  to  operate  as  a  bar;  nor  has  there  been 
any  neglect  since  the  partition.  When  the  defendant  Tuxbuiy 
asserted  a  title,  after  the  conveyance  by  Jonathan,  the  plaintiff 
immediately  brought  his  bill. 

It  has  been  further  argued  that  the  defendants,  with  the  ex- 
ception of  Jonathan,  and  perhaps  George,  are  bona  fide  pur- 
chasers for  a  valuable  consideration,  without  notice,  and  as  such 
are  entitled  to  hold  the  land.  But  we  are  of  opinion  that  the 
consideration  is  not  sufficient  to  entitie  them  to  stand  upon  that 
ground.  The  payment  of  the  debts  of  the  grantor  might  be 
good,  standing  alone,  if  not  grossly  inadequate,  but  the  agree- 
ment to  support  him  and  his  wife  forms  a  part  of  the  consider- 
ation, and  for  aught  which  appears  the  material  part  of  it. 
Such  a  consideration  is  not  vrithin  the  principle  which  protects 
a  bona  fide  purchaser  without  notice.  It  is  not  good  against  ex- 
isting creditors:  Smiih  v.  Smiih,  11  N.  H.  469;  and  a  fortiori,  it 
can  not  be  good  against  a  cestui  que  trust,  where  his  land  is 
fraudulentiy  conveyed  by  the  trustee.  A  purchaser  upon  such 
a  consideration  must  look  to  the  titie,  and  the  equities  to  which 
it  is  subject.  It  is  said  in  Ikoyn^s  Case,  3  Oo.  81,  that  **  where 
a  man,  being  greatiy  indebted  to  sundry  persons,  makes  a  gift 
to  his  son,  or  any  of  his  blood,  without  consideration,  but  only 
of  nature,  the  law  intends  a  trust  betwixt  them,  soil,  that  the 
donee  would,  in  consideration  of  such  gift  being  freely  and  vol- 
untarily made  to  him,  and  also  in  consideration  of  nature,  re- 
lieve his  father,  or  cousin,  and  not  see  him  vramt  who  had  made 
such  gifts  to  him."  There  is  surely  not  the  less  a  trust,  if  the 
consideration  be  an  express  agreement  that  such  relief  should 
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be  f umifihed,  and  a  party  who  owns  the  land  is  as  well  entitled 
to  the  benefit  of  the  principle  as  a  creditor. 

The  plaintifF  has  desired  leave  to  amend,  if  the  court  should 
be  of  opinion  that  Sally  Jewell  ought  to  be  made  a  party;  bat 
this  seems  not  to  be  a  proper  stage  for  amendment,  if  the  mat- 
ter can  be  reached  in  any  other  mode.  No  amendment  is  gen- 
erally allowable,  if  the  parties  are  at  issue  upon  the  points  of 
the  original  bill,  and  witnesses  have  been  examined:  Stoxy's  Eq. 
PI.  268.  An  exception  has  been  admitted  in  the  case  of  the 
plaintiff's  discoTering  the  necessity  of  new  parties,  which  the 
plaintiff  may  add  at  any  time,  by  leave  of  the  court,  limiting^ 
his  amendment  to  that  purpose:  Id.  680.  But  the  plaintiff  here 
may  wish  to  go  further  than  merely  to  summon  in  further 
parties,  and  it  admits  of  question  whether  new  averments  can 
be  introdueed,  by  way  of  amendment,  without  allowing  the 
answers  to  be  witiidrawn,  and  making  it  necessaiy  to  take  the 
testimony  anew.  A  supplemental  bill  is  proper  to  bring  before 
the  court  a  party  who  has  been  omitted  to  be  introdueed  at  the 
stage  of  the  cause  in  which  an  amendment  for  that  purpose  may 
be  made:  Story's  Eq.  PL  271;  Enstoofih  v.  Lcmiberi,  4t  Johns. 
Ch.  605;  Mitf.  Eq.  PI.  [62],  99,  and  notes. 

We  do  not  at  present  see  any  objection  to  the  plaintiff's  alleg- 
ing, in  a  supplemental  bill,  whatever  it  may  be  necessaiy  to 
allege  respecting  the  interests  of  Sally  Jewell  and  Susan  MerrilL 

Leave  to  file  a  supplemental  bill. 

Ai>MiHiP0»8  or  Okaktob  or  Lahd  Mads  wmui  Hs  Owhsd  It,  an  oom- 
petent  evidenoe  agsinst  one  olaiining  under  him:  Bird  v.  SmUh^  34  Am.  Deo. 
488;  Demhtg  ▼.  Caningtonf  80  Id.  591,  and  note,  where  prior  eaaea  are  ool- 
leeted;  also  note  to  Padgett  v.  Lawrtnc^  40  Id.  240.  To  the  same  effect  an 
lAtiU  ▼.  QibBon,  89  K.  H.  606;  BeS  v.  Woodward,  46  Id.  835;  PrttcoU  v. 
HaiytB,  43  Id.  596;  FeOow*  v.  FeOaw,  87  Id.  85;  J7o6ft«  v.  Cram,  22  Id.  ISa 

Trust  Results  in  Favob  or  Party  Fatino  Goitsidxration  on  a  porohaM 
of  land  in  another't  name:  See  Pkmoek  ▼.  dough,  42  Am.  Deo.  521;  PadgeUY. 
Lawrence,  40  Id.  232;  Weeie  ▼.  ffo/ae,  89  Id.  46,  and  oaaei  in  thia  aeries  col- 
lected In  the  notes  thereto.  The  trust  resalts  from  the  payment  of  the  money- 
is  a  creation  of  the  law,  and  is  not  foanded  upon  any  agreement  or  declara- 
tion whatever:  Pembrohe  v.  Attenetowti,  21  K.  H.  107;  Jfoorev.  Moore,  88  Id. 
387. 

Alkbratzons  nr  Insxruiodvtb,  ab  to  Eivbot  ov:  See  IngUeh  v.  Brenememf 
41  Am.  Dec  96;  Dooia  ▼.  FyUer,  86  Id.  884.  In  the  notes  to  these  eases  will 
be  found  the  other  prior  cases  in  this  series. 

Parol  Pabtition,  VALmmr  ov:  See  Bjferee  t.  Wheeler,  87  Am.  Deo.  248^ 
and  note^  where  other  cases  are  ooDeoted.  Also  see  Oalkoim  v.  ff ays,  42  Id. 
275. 

DiRD  ov  A  Masrird  Woman  a  Void,  and  possession  under  it  is  not  snbotw 
dinate  to  the  title  of  soch  married  woman,  but  adverse  to  it:  Matthewe  t. 
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F^ikr,  19  K.  H.  448;  1ml  if  ilbnsoated  by  the  hulMnd  Midwife,  Utboogh 
It  imrporii  to  be  the  wifb*!  deed  alone,  and  ennteina  no  reeltala  that  the  hna^ 
band  ia  ft  party,  ilia  the  deed  of  both,  and  peaMa  the  titlei  Woodwmrd  r.  8eth 
Mr,  S8  Id.  20. 

AxsniBiBrn  IK  RqvriCABLi  Suint  See  note  to  Afleeiiaoii  T.  ifiK^^^ 
DeclOa 

FtEiLEVo  BiiAHxa  nr  InsBUimm  aitkb  Buduutiov:  See  ARtesfofv  ^ 
Laimar  t.  iSiaipioii,  42  Am.  Dea  S46,  and  note,  dting  other  oaaea. 

SfrPFLnoDrEAL  ttu^  wmnr  mat  bi  QmdksnDi  See  8Umi  ▼.  iSftew,  42  Am. 
Deo.  579,  and  note.    New  partiea  may  be  btoo^t  in  by  anppleaieBtal 
thongh  tiie  moal  naoal  ooone  ia  by  amandmenl;  Doe  t.  Doe^  17  N.  H.  281 


Thubbkon  v.  Wolfbobouoh  Baml 

[IS  Itaw  ffiiffiiaa.  m.] 

Aonoir  upov  ▲  Bajtk  Kotb  Patablb  oh  DmAiix)^  but  not  payable  al  any 
partioolar  plapf^  oan  not  be  oommenoed  without  a  prior  demand  of  pay* 


SlATDTS  OV  LiKEEATIONS    DOSS    NOl'    GOMmNOS  TO    BUV  ON  BaHK  KOOi 

payable  on  demand,  whether  payable  generally  or  at  a  partioular  plaee, 

until  a  demand  of  payment  has  been  made. 
BAmu  MAT  Waits  thub  Right  to  Ihsi8t  ufoh  a  Dbmajto,  before  being 

aned  npon  their  notae  payable  on  demand,  aa  wliere  th^  shut  np  their 

bank  and  haTi  no  plaoe  <rf  bniineai. 
OuMDiro  ur  or  Bahk,  aiabovoh  a  Waiykb  qv  nn  Nioibbitt  op  a  I>a- 

MAVD^  doea  not  etart  the  nmning  of  the  statnte  of  limitationa  upon  iti 

notea.    The  bank  haTing  ianied  ita  promiaea,  payable  on  demand,  it  Im  at 

the  pleaanre  of  the  holder  to  aay  when  the  demand  ahaU  be  made  and  hlM 

right  of  action  oommenoe. 

AflgUMPSEF,  for  monej  had  and  receiTed,  eridenoed  by  gundxy 
bank  notes  amounting  to  two  hundred  and  thirty-one  dollars. 
Defendant  pleaded  the  statute  of  limitations.  The  evidenos 
showed  that  one  Bean  in  the  summer  of  1844  had  gone  to  the 
defendant's  hanlring  house  with  the  bills  in  question  to  de- 
mand payment  thereof,  but  finding  it  closed  and  the  cashier 
absent  from  the  state,  he  went  to  the  store  of  one  Pickering,  a 
stockholder,  and  the  last  president  of  the  bank,  and  demanded 
payment  of  said  notes,  which  was  refused.  The  eyidence  further 
showed  that  the  bank  had  been  closed  since  1889,  and  no  notes 
issued  since  March  of  that  year.  Defendant  objected  to  the 
maintenance  of  the  suit  because  no  demand  of  the  bank  was 
proved,  and  because  the  bank  had  issued  no  notes  within  six 
years  prior  to  the  suit,  which  was  commenced  August,  1846. 
Objections  oveiruled.  Verdict  for  plaintiff.  Defendants  moved 
for  a  new  trial 
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Ibgg  and  Vaiughan^  tor  the  plaintiff. 
Bakihelder^  for  the  defendant 

By  Courts  Fabxxb,  0.  J.  There  are  cases  which  noid  that  an 
action  may  be  commenced  upon  a  bank  note,  payable  on  de- 
mand, bat  which  is  not  payable  at  any  partioolar  place  without 
any  prior  demand  of  payment:  Bank  of  Niagara  t.  MbOraoben^ 
18  Johns.  498;  Edxttin  t.  Bithop,  8  Wend.  1;  Bryant  t.  Damari8» 
ooUa  Bank,  18  Me.  241;  1  XT.  S.  Dig.  896,  pi.  28,  citing  8taU 
Bank  t.  Van  Horn,  1  South.  882.  There  are  other  cases  which 
militate  somewhat  with  those  just  dted,  and  we  can  not  concur 
in  the  opinion:  Jefferson  Oouniy  Bank  t.  Chapman,  19  Johns. 
823,  per  Spencer,  0.  J.;  BRnadale  t.  Lar^ied,  16  Mass.  68,  69, 
Wilde,  J. 

We  do  not  peroeiye  any  sound  principle  on  which  to  distin- 
guish bank  notes,  payaUe  on  demand,  generally,  from  those 
payable  on  demand  at  a  particular  place,  in  regard  to  this  ques- 
tion; and  Tezy  cogent  reasons  exist  why  it  should  not  be  held 
that  an  action  upon  them  accrues  to  tiie  holder  as  soon  as  they 
are  issued,  without  any  request  for  payment,  unless  there  is 
something  to  excuse  tiie  holder  from  malring  such  requett. 
Promissoiy  notes  payable  on  demand  are,  by  the  import  of  their 
terms,  payable  upon  request.  But  long-settled  construction, 
regarding  them  as  eyidenoe  that  money  is  due  from  the  prom- 
isor to  the  holder,  makes  their  payable  generally  as  if  the  note 
had  contained  a  promise  to  par  a  sum  of  money  to  the  holder, 
without  anything  superadded.  It  is  held  that  a  suit  is  a  suffi- 
cient demand,  which  implies  the  necessity  of  a  demand,  and 
then  negatives  the  necessify  of  any  such  demand  by  sustaining 
a  suit  which  is  supposed  to  be  founded  upon  a  demand,  when 
none  has  in  fact  been  made.  The  writ  is  in  no  sense  the  de- 
mand upon  which  the  suit  is  founded.  This  construction  makes 
it  the  duly  of  tiie  maker  to  seek  the  holder,  and  make  payment 
without  any  demand,  and  charges  him  with  neglect  if  he  fail  so 
to  do. 

But  this  rule  in  relation  to  promissoiy  notes,  which  gi^es  to 
the  promise  a  signification  not  entirely  in  accordance  with  the 
terms  of  the  instrument,  does  not  necessarily  furnish  the  prin- 
ciple in  relation  to  bank  notes.  There  is  a  material  difibrenoe 
between  a  promissoiy  note  and  a  bank  note.  Banks  are  usually 
chartered  for  the  purpose  of  issuing  promises,  which  are  in- 
tended to  be  used  as  currency,  and  to  pass  from  hand  to  hand 
as  money  or  its  representative.    Under  such  circumstances. 
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when  the  bank  issues  its  promises  to  pay  certain  sums  to  the 
bearer,  on  demand,  it  oan  not  fairly  be  understood  that  the  cor- 
poration assumes  the  duty  of  seeking  all  the  holders  of  its  notes, 
and  tendering  payment  without  any  demand,  or  that  it  is  in  de- 
fault for  not  doin^  it.  It  is  not  always  possible,  in  the  case  of 
promissory  notes,  for  the  promisor  to  find  the  holder  and  tender 
payment.  It  would  be  quite  impossible  in  the  case  of  bank 
notes.  Banks  haye  usually  a  place  of  business,  and  the  usage 
is  to  pay  on  presentment  at  that  place,  whether  or  not  the  note 
specifies  that  as  the  place  of  payment.  Such  is  doubtless  the 
understanding  of  the  communily.  Banks  are  in  &ult,  then, 
when  they  refuse  to  pay  upon  such  presentment,  and  not  be- 
fore. Were  it  otherwise,  actions  on  bank  notes  like  those  on 
promissory  notes  payable  on  demand,  would  be  barred  by  the 
statute  of  limitations,  on  the  expiration  of  six  years  from  the 
time  when  they  were  dated,  or  last  issued.  Such  a  principle 
would  astonish  the  community.  One  hardly  thinks  of  looking 
at  the  date  of  a  bank  note,  if  it  appear  to  be  genuine.  Such 
would  be  the  consequence,  however,  of  holding  that  there  was 
a  cause  of  action,  without  any  demand,  immediately  on  the  is- 
sue of  the  note. 

But  although  the  general  principle  requires  a  demand,  a  bank 
may  so  conduct  as  to  waive  any  right  to  insist  on  ademand;  and 
the  defendants  have  done  so  here.  When  they  shut  up  their 
bank  and  had  no  place  of  business,  they  precluded  a  demand  in 
the  usual  way;  and  the  holders  of  their  bills  were  not  bound  to 
seek  the  officers  of  the  bank  elsewhere,  for  the  purpose  of  de- 
manding payment:  Howe  t.  Boioea,  16  East,  112.  They  can  not, 
however,  avail  themselves  of  this  to  avoid  payment  by  means  of 
the  statute  of  limitations.  Although  this  released  the  holder 
from  the  necessity  of  making  a  demand,  which  would  have  been 
useless — ^there  being  no  person  at  their  place  of  business  npon 
whom  to  make  the  demand — ^it  did  not  release  them  from  their 
promise  to  pay.  Nor  did  it  show  such  a  refusal  to  pay,  in  rela- 
tion to  any  particular  holder,  or  in  relation  to  all  the  holders 
of  bills,  that  a  cause  of  action  immediately  arose  upon  the 
closing  of  the  bank,  without  any  actual  demand  or  option  on 
the  part  of  the  holders,  who  were  not  bound  to  take  notice 
that  the  bank  had  shut  its  doors.  Nor,  if  it  were  shovm  that 
they  knew  that  fact,  are  they  to  be  regarded  as  in  default,  if 
they  did  not  immediately  act  upon  that  knowledge.  The  bank 
having  issued  its  promises,  payable  on  demand,  it  was  at  the 
pleasure  of  the  holders  when  the  demand  should  be  made,  and 


k 
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their  right  of  action  commence.    The  bank  may  bo  act  as  to 
waiTC  a  right  to  insist  upon  a  demand,  without  depriying  the 
holders  of  their  right  to  determine  the  time  when  they  will  seek 
payment,  by  asserting  a  right  of  action. 
Judgment  on  the  yerdict. 

RuHHivo  or  TBS  Statctb  of  LnfiTATiONB:  See  the  dediioM  in  this 
odOeefeed  in  the  note  to  Wenman  ▼.  Mohawk  /im.  Ox,  88  Am.  Deou  468b 


PaKEEB   v.  GlIiMOEB  in  All. 


[18  Xhnr  HAMnnBi^  4m.] 

UnuvD  ST  Lrteb  upon  AiroTHxa  to  Rnrou  Goods  Bsuxwonra^TO 

WsnsB,  ie  not  niffioient  to  constitate  a  oonvenion,  if  no  notloe  ie  taken 

of  it,  bat  if  an  answer  is  aent  falsely,  denying  the  possession  of  sooh 

goods*  the  demand  becomes  saffident  to  dharge  the  latter  with  a  eon- 


WkiBB  ▲  DaMASB  D  Mads  uposr  Ora  Msunnni  of  ▲  Fm^  after  its  dis- 

solntiony  it  is  not  sofSoient  to  ehaige  the  other  mssaben  with  ooBTHiloa 

of  property  delivered  to  the  firm. 
Whsbb  Othxbs  hays  JoorxD  wtth  a  Pabtt  nr  ths  CosTXSSioir  ar  Fftor- 

HBTTy  it  is  not  necessaiy  in  an  aotioii  agdnst  him  for  the  tort  to  Join  ths 

others. 
Vaot  or  A  Pabtt'8  Rxkotal  ibox  thb  Sxacs  d  sot  Bvmsaqs  oor  Gov- 

▼XBSiov  of  property  previoosly  oonsfgned  to  liim  lor  sals. 

Tbotxb.  The  opinion  states  the  facts.  Yerdiot  in  CsTor  d 
defendant  Ptatt,  and  against  defendant  Gilmore. 

Kitbredge^  for  the  plaintiff. 

Perley^  for  the  defendants^ 

By  Oonrt,  Gilobbist,  J.  This  is  an  action  of  tEorer,  to  xe- 
coTer  scTcnteen  thousand  shingles.  The  defendants  i^ere  part- 
ners from  May,  1843,  until  the  first  of  Januazy,  184B.  In 
September,  1844,  the  plaintiff  sent  them  twelye  thousand  shin- 
gles, to  be  sold  by  them,  and  in  February,  1845>  sent  fiye  thou- 
sand more,  which  were  left  at  the  same  place.  The  first  question 
relates  to  the  liability  of  Pratt  to  the  plaintiff  in  an  action  of 
troTer.  On  the  second  of  August,  1845,  and  after  the  dissolu- 
tion of  the  firm  of  Gilmore  &  Pratt,  the  plaintiff's  attorney  ad- 
dressed a  letter  to  Oilmore  &  Pratt,  which  was  received  by 
Gilmore,  demanding  the  shingles.  This  pariy  answered  the 
letter  by  another,  in  which  he  denied  "that  tiiey  ever  had  a 
shingle  of  the  defendant,  or  any  other  transaction,''  and  signed 
the  letter,  ''  Joseph  A.  Gilmore,  for  Gihnore  &  Ptatt''    There 
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was  no  eTidenoe  of  any  other  demand  upon  Pzatfc,  and  fliereiraa 
no  other  evidence  of  a  conTersion. 

The  denuind  by  letter  would  of  itself  be  insufficient.  It  would 
impose  no  greater  duty  on  the  defendants  than  existed  before. 
The  fact  that  a  party  has  in  his  possession  goods  deUverable  on 
demand,  implies  that  there  is  some  one  to  whom  the  goods  are 
to  be  deliyered.  Upon  the  reception  of  the  letter,  the  defend- 
ant, Gilmore,  was  not  bound  to  transmit  the  goods  to  the 
plaintiff,  and  if  he  had  taken  no  notice  of  the  letter,  no  liability 
would  have  been  imposed  on  him.  But  he  denied  having  any 
shingles,  and  that  denial  dispensed  with  the  necessity  of  another 
demand,  for  after  this  it  would  have  been  useless  to  make  a  de- 
mand at  any  place.  The  demand  made  was,  therefore,  under 
the  circumstances,  enough  to  chaige  him  with  the  oonyendon. 
At  the  time  when  this  demand  was  made  no  such  relation  existed 
between  the  two  defendants  as  would  have  enabled  GKlmore,  by 
his  acts  or  declarations,  to  have  chaxged  Ptatt  with  a  tort 
This  case  does  not  raise  the  question  whether  a  conversion  by 
one  partner,  of  goods  consigned  to  the  firm,  is  in  law  the  tortious 
act  of  all  the  copartneis,  or  whether  they  are  all  chaigeable  in 
tort,  upon  evidence  that  a  demand  has  been  made  upon  one  of 
them,  sufficient  to  have  chaxged  him  with  a  conversion  of  prop- 
erty bailed  to  him  for  any  puzpose:  Stoiy  on  Fart.,  sec.  166. 
The  rehttion  of  copartners  did  not  exist  between  the  defendants 
at  the  earliest  period  at  which  there  is  any  evidence  of  a  con- 
version, and  no  relation  between  them  succeeded  that  of  the  co- 
partnership, that  could  give  to  the  acts  and  declarations  of 
Gilmore  the  effect  supposed.  If  he  had  any  agency  for  his  for- 
mer partner,'  there  is  no  evidence  whatever  that  it  extended  so 
far  as  that  The  doctrine  of  Whiie  v.  Demary,  2  N.  H.  646, 
seems  to  be  applicable  to  this  case,  and  to  be  conclusive  as  to 
the  insufficiency  of  the  evidence  to  charge  Pratt  with  the  tort 
It  was  there  held  that  where  properly  is  bailed  to  two,  trover 
can  not  be  maintained  against  them  upon  proof  of  a  demand 
upon  one  only,  and  his  refusal. 

Whether  any  other  party  besides  Gilmore  was  chargeable 
with  the  shingles  sent  after  the  dissolution  of  the  old  firm,  and 
the  formation  of  the  connection  with  Glapp,  it  is  unnecessary 
to  inquire;  because  there  is  evidence  of  a  conversion  of  the 
properly  by  Gilmore,  and  it  is  not  necessary  in  tort  to  join  with 
him  any  otiier,  whether  a  partner  or  not,  who  may  have  partici- 
pated with  him  in  the  commission  of  it:  Story  on  Part.,  sec.  167. 

The  verdict  was  correctly  rendered  against  Gilmore  for  the 
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▼alue  of  both  parcels  of  shingles,  and  there  was  no  other  evi- 
dence to  charge  Pratt  with  the  conversion.  The  mere  fact  of 
his  having  left  the  state,  without  other  dromnstances  than  the 
case  disdoees,  is  not  evidence  to  prove  such  afaet.  There  must* 
therefore,  be 
Judgment  on  the  verdict. 

Bbpdbal  to  IteJVKB  QooDS  AB  RviDBros  Of  A  OunfSMioiri  8m  notat  te 
Hclbnok  ▼.  Wigki,  S6  Am.  Deo.  6ie»  and  Jfomtoa  ▼.  2)||dke,  8S  U.  ISQp  wImm 
oHmt  omm  sn  eelkcted.    Sea^  sIm,  Tkampmm  ▼.  iSote,  41  U.  ISl. 

Bmwuhal  Of  Omb  PjjmraB  io  Dsejvkb  Ooom  uton  Dsmaitih  wUoh  have 
bi«i  Kioiifd  bf  tlM  fimi.  Is  tvidflOM  of  a  ooovmioii  bj  all  tho  pertami 
JSroOroift  V.  m^Ai,  S6  Am.  Dm.  a08»  sad  aoto  Uft.  wiMfe  olhOT  omm  sm 
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[18ff«in.m.] 
OoVTSTAKai  TO  HUSBANB  AHB  WlfS  mntDTO  OuVMIffUlUI  ITMte  in  thmi  * 

peouUur  estate;  they  both  beoome  eeieed  of  theentiretjper  foirf  €<flMii|Mr 
my,  and  neither  can  dispoee  of  any  part  witfaont  the  oooMBt  of  the  otiMr, 
bat  the  whole  remains  to  the  ranrivor. 

HVSBAND  HAS  RiOlIT  OF  PO8SI88ION  AND  OOMTBOL  DUBIHO  OOYSBSUBBy  ol 

estate  granted  to  husband  and  wife,  and  may  demise,  alien,  or  morlg^^ 
his  interest  daring  liis  own  life,  bat  not  so  as  topr^odioe  her  ri^t  to  tlis 
whole  in  case  she  sarviTes. 
MoBVOAaoB  IS  Bbiofped  iBOM  DBEmiro  Hn  Tcelb  and  setting  np  title  in  * 
third  person,  in  an  aetion  of  ^eotmsnt  broogfai  agdnst  liim  on  the  mor^ 

Enononr.  The  facts  appear  in  the  opinion.  Bj  oonaent  ol 
the  partiee  yerdiot  was  rendered,  upon  those  facts,  for  the  plaint- 
iff, with  leave  to  have  the  case  certified  to  the  sapreme  ooort  for 
the  opinion  of  that  court  at  bar.    Oertified  accordingly. 

P.  />.  Vroom^  for  the  plaintiff. 

W.  Ealsted,  for  the  defendants. 

Oabpbntib,  J.  I  do  not  peroeiTe  any  great  doabt  or  dilBeiiliy 
in  this  case.  There  is  but  one  question  in  the  cause.  It  is 
whether  Charles  Ghirdner,  the  defendant,  to  whom  jointly  with 
his  wife  during  coTerture  a  conveyance  had  been  made  of  the 
premises  in  controversy,  his  wife  still  living,  had  such  an  in- 
terest in  these  premises,  as  that  he  could  not  alien  or  mortgage 
without  her  concurrence.  The  husband  and  wife,  it  is  true, 
have  what  is  called  a  peculiar  estate;  peculiar,  for  although 
convi^yed  to  them  jointly,  they  are  not  properly  joint  tenants, 
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nfiifher  are  thej  tenaatB  in  oommon;  it  is  a  species  of  tenanoj 
which  arises  from  the  l$gal  notion  of  the  unity  of  fheir  persons. 
The  hosfaand  and  wife,  being  considered  one  person  in  Iaw,  can 
not  take  the  estate  by  moieties^  bat  both  aie  seised  of  the  en- 
tirely, to  use  the  teohical  ezpreesiony  |>6r  tout  ei  non  per  my. 
The  same  words  of  conyejanoe,  which  make  two  other  persona 
joint  tenants,  will  make  hnsband  and  wife  tenants  of  the  entirely. 
The  consequence  of  this  pecnliar  estate  is,  that  neither  the  hus- 
band nor  wife  can  dispose  of  any  part  without  the  assent  of  the 
other,  bat  the  whole  most  remain  to  the  saryivor.  There  most 
be  a  sorriTorship,  because  the  interest  can  not  be  severed.  It 
is  an  estate  which  still  may  exist,  and  be  created  in  this  state, 
notwithstanding  the  **  act  respecting  joint  tenants  and  tenants 
in  common:"  B.  L.  660;  Elm.  Dig.  86;  Den  t.  Sardenbergh,  6 
Halst.  42  [18  Am.  Dec.  871]. 

It  is  said ,  in  the  cases  cited,  and  in  the  usoal  authorities  which 
treat  of  this  peculiar  estate,  that  neither  husband  nor  wife, 
separately  and  without  the  assent  of  the  other,  can  dispose  of  or 
oonyey  away  any  part.  That  the  husband  can  not  alien,  and 
much  less  devise  that  estate,  the  whole  of  which  belongs  to  his 
wife  as  well  as  to  himself.  The  conveyance  of  the  husband  is 
doubtless  void  as  against  the  vrife,  she  surviving  her  husband, 
and  as  against  those  claiming  under  her;  but  can  it  be  said  to 
be  void  as  against  the  husband  himself?  Has  the  husband  no 
power  at  all  over  the  land,  during  covertore,  not  even  to  make 
a  lease?  If  it  be  so,  notwithstanding  marital  rights,  the  vrife 
would  seem  to  have  an  absolute  veto,  and  her  consent  would  be 
necessary,  not  only  to  convey  the  estate,  but  even  to  dispose  of 
the  possession  during  the  husband's  life  and  during  covertore. 
As  urged  in  the  argument,  in  such  case,  the  wife  would  have  a 
more  controlling  influence  over  an  estate  like  this,  than  when 
the  fee  is  in  herself,  which  can  not  be.  The  general  language 
of  the  authorities  is  to  be  restrained  to  the  case  itself  xmder  con- 
sideration, and  the  obvious  meaning  of  the  passages  relied  on, 
is  more  guardedly  expressed  by  Sir  William  Grant,  in  a  case 
cited.  "  The  husband  as  against  her,  can  not  pass  any  right, 
titie,  or  interest;  but  if  she  survive,  the  whole  must  accrue  to 
her:"  OlaiOer  v.  Hewer,  8  Yes.  jun.  199.  ''The  husband 
alone,"  says  Chancellor  Sent,  "  may  grant  or  charge  the  wife's 
land,  during  their  joint  lives,  and  if  he  be  tenant  by  the  curtesy, 
during  his  own  life;  but  he  can  not  alien  or  incumber  it,  if  it 
be  a  freehold  estate,  so  as  to  prevent  the  wife,  or  her  heirs, 
after  his  death,  from  enjoying  it  discharged  from  his  debts  or 
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engagements:"  2  Kent's  Com.  138,  6th  ed.  This  doctrine  is  as 
equally  applicable  to  the  estate  now  under  consideration,  as  to 
the  case  when  the  fee  is  in  herself.  The  husband  has  the  right 
of  possession  and  control  during  coverture.  Though  he  can  not 
convey  the  estate  at  all  events,  can  not  convey  so  as  to  prejudice 
her  rights  in  case  she  survive;  yet  he  may  demise,  alien,  or 
mortgage  his  interest  during  his  own  life:  Barber  v.  jBorrts, 
16  Wend.  616;  Jaokwn  v.  M)0<mnea,  19  Id.  176  [82  Am.  Dec. 
489]. 

But  does  it  lie  in  the  mouth  of  the  defendant  in  possession  of 
the  premises,  in  an  action  of  ejectment  brought  against  him 
upon  his  own  mortgage  deed,  to  deny  his  right  to  mortgage? 
Whatever  may  be  the  effect  of  ordinary  deeds  of  conveyance 
without  warxanfy  in  concluding  a  grantor,  who  has  released  or 
oonv^ed  without  interest,  yet  in  relation  to  mortgages  the  ques- 
tion is  well  settled.  By  an  equitable  estoppel,  based  upon  the 
l^gal  fraud  which  would  be  otherwise  permitted,  one  who  mort- 
gagee land  as  his  own ,  upon  suit  thereupon  brought  against  him, 
shall  not  be  permitted  to  derogate  from  his  own  mortgage,  by 
denying  his  title,  or  by  setting  up  title  in  any  third  person.  In 
Doe  V.  Pegge,  1  T.  B.  768,  n.;  S.  0.,  sub  nom.  Boe  v.  Pegge,  4 
Doug.  809,  Lord  Mansfield  laid  down  this  rule  in  pointed  trams, 
and  the  rule,  so  &r  as  I  am  aware,  has  never  been  questioned. 
*'  I  found,''  said  he,  '*  this  point  settled  before  I  came  into  this 
court,  that  the  court  never  suffers  a  mortgagor  to  set  up  the  title 
of  a  third  person  against  his  mortgage;  for  he  made  the  mort- 
gage, and  it  does  not  lie  in  his  mouth  to  say  so,  though  such 
person  might  have  a  right  to  recover  possession."  Such  estop- 
pel between  mortgagor  and  mortgagee,  is  admitted  and  recog- 
nized both  in  England  and  in  this  country:  Ooote  on  Mortgages, 
848;  18  Law  Lib.;  Doe  v.  Vtckers,  4  Ad.  &  El.  782;  Doe  v.  Ol^- 
Urn,  4  Id.  809;  S.  0.,  81  Eng.  Com.  L.  186;  Barber  v.  Harris, 
16  Wend.  616;  Den  v.  Varmess,  6  Halst.  102. 

As  to  the  offer  made  in  relation  to  the  payment  of  the  consid- 
eration money,  how  and  by  whom  paid,  it  was  properly  overruled 
by  the  judge,  as  immaterial.  Whatever  equity  might  arise  to 
the  wife  out  of  the  fact  that  the  premises  had  been  purchased 
with  her  money,  it  could  not  affect  the  l^gal  title  and  could  have 
no  influence  on  this  cause.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  and  that  the  circuit  court  of  the  eoxmty  of 
Hudson  be  so  advised. 

Nbvius,  J.  This  was  an  ejectment  brought  in  the  Hudson 
circuit,  and  tried  in  June,  1848.    Upon  the  trial,  the  lessors  d 
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the  plaintiff  olaimed  title  to  the  premises  by  virtae  of  a  bond 
and  mort^iagey  ezeonted  by  the  defendant  to  ttiem  for  eight  hun- 
dred dollars,  dated  the  tenth  day  of  March,  1840,  and  payable 
at  a  day  then  past.  The  indenture  of  mortgage,  duly  acknowl* 
edged  and  registered,  was  offered  in  evidence  and  read,  where- 
upon the  plaintiff  rested  his  cause.  The  defendant  then  gave  in 
evidence  a  deed  of  conveyance,  for  the  same  premises,  from  the 
executors  of  Charles  Ohebsey*  deceased,  to  himself  and  wife, 
their  heirs  and  assigns,  dated  the  fourth  day  of  April,  1835.  It 
was  admitted  that  the  wife  of  the  defendant  was  living,  and  that 
he  had  no  other  title  to  the  premises  than  the  last-mentioned 
deed,  at  the  time  the  said  mortgage  was  executed,  nor  had  he 
acquired  any  other  title  since.  The  juiy  were  thereupon  directed 
to  render  a  verdict  for  the  plaintiff,  with  leave  to  the  defendant 
to  move  to  set  it  aside,  or  have  the  case  certified  to  the  supreme 
court  for  its  opinion  at  bar,  whether  upon  the  matters  stated, 
the  plaintiff  was  entitled  to  recover. 

The  defendant  has  seen  proper  to  adopt  the  latter  course,  and 
has  presented  and  argued  the  case  before  us.  The  position  as- 
sumed by  the  defendant's  counsel  is,  that  the  defendant  had  no 
such  estate  in  the  premises,  as  he  could  convey  by  separate  deed 
or  mortgage.  Since  the  decision  of  this  court  in  Den  v.  Harden^ 
bergh,  6  Halst.  42  [18  Am.  Dec.  871],  I  apprehend  no  doubt  can 
exist  as  to  the  true  character  of  an  estate  conveyed  to  husband 
and  wife,  during  coverture.  They  take  neither  as  joint  tenants 
nor  tenants  in  conunon,  but  become  seised  of  a  **  peculiar  estate, 
resulting  from  that  intimate  union,  whereby  the  legal  existence 
of  the  wife  is  suspended  during  the  marriage,  or  at  least  incor- 
porated with  that  of  the  husband.''  Each  becomes  seised  of  an 
entirety  in  the  lands  so  conveyed,  and  neither  can  convey  or  dicH 
pose  of  the  same  without  the  assent  of  the  other.  Itis  an  estate 
of  which  partition  can  not  be  made,  and  which  can  not  be  sev- 
ered; and  upon  the  death  of  either,  the  survivor  will  become 
seised  of  the  whole.  But  it  will  not  follow  from  any  of  these 
principles  that  the  husband  can  not  charge  or  incumber  such  an 
estate  by  mortgage  during  the  coverture.  In  virtue  of  the  mar- 
riage, he  becomes  entitled  to  the  possession.  The  possession  is 
in  him  solely,  and  he  takes  the  rents  and  profits,  and  may  lease 
the  same,  in  like  manner  as  if  the  lands  were  an  inheritance  in 
the  vnfe  before  marriage.  In  Barber  v.  Harris^  16  Wend.  616, 
the  court  say,  that  "  during  the  life  of  the  husband,  he  undoubt- 
edly has  the  absolute  control  of  the  estate  of  the  vnfe,  and  may 
convey  or  mortgage  it  for  that  period.    By  the  marriage  he 
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aoqtiireB,  daring  corertare,  the  usufruct  of  all  her  real  estate, 
which  she  has  in  feesimple,  fee  tail,  or  for  life.  If  the  wife  sur- 
live^she  may  then  raise  the  question  as  to  the  nature  and  extent 
of  her  interest  in  the  land,  if  she  is  not  precluded  by  her  own 
act  or  deed/'  In  this  case  the  deed  had  been  made  to  husband 
and  wife  and  their  six  children,  to  have  and  to  hold  to  each 
of  them  during  the  natural  liyes-  of  husband  and  wife  and  the 
suryiTor  of  them.  The  husband  haTing  executed  a  mortgage  on 
the  lands  so  conTeyed,  it  was  adjudged,  that  the  mortgage  was 
"Valid  during  the  joint  Utcs  of  himself  and  wife,  and  to  the  extent 
of  their  share  in  the  lands.  The  counsel  for  the  defendant 
seemed  to  think,  from  the  general  expression  found  in  the 
books,  *'  that  where  an  estate  is  conyeyed  to  husband  and  wife, 
neither  can  convey  or  dispose  of  the  same  or  any  part  of  it, 
without  the  concurrence  of  the  other,"  and  that  the  husband  is 
precluded  from  leasing  the  land  or  charging  it  by  mortgage. 
The  true  meaning  of  such  expression  is,  that  neither  can  make 
such  a  disposition  of  the  estate,  without  the  concurrence  of  the 
other,  as  will  affect  the  right  and  interest  of  the  other.  The 
mortgage  by  the  husband  does  not  affect  the  wife's  right  or  in- 
terest in  the  lands;  if  she  survive,  the  whole  title  and  estate  will 
vest  in  her  freed  from  the  mortgage.  I  am  of  opinion  that  judg- 
ment should  be  entered  for  the  plaintiff. 

But  I  apprehend  there  is  another  reason  why  the  plaintiff  is 
entitled  to  judgment.  The  defendant,  having  executed  and  de- 
livered the  mortgage,  is  estopped  by  his  own  deed  from  denying 
his  title  to  the  premises,  or  from  setting  jxp  a  title  in  another: 
Barber  v.  Harris,  16  Wend.  617. 

Judgment  for  the  plaintiff. 

HoBUBLOWEE,  0.  J.,  concurrsd. 

Gomnr AxroB  to  Hobbaitd  ahd  Wm :  See  Browmmm  v.  AiB,  42  Am.  Dee. 
617»  and  note,  where  prior  cuee  in  thie  aeriee  are  ooUeoted.  The  principal 
oaae  la  cited  and  approved  in  Wiuhbum  v.  BunUf  84  N.  J.  L.  20,  to  the  point 
that  where  the  estate  is  in  the  hosband  and  wife,  the  former  haa  the  aheolato 
control  of  the  property,  indading  the  Jut  dieponendi,  daring  the  oovettare. 
In  that  caae  it  was  held  that  the  estate  was  liable  to  a  medtanio's  lien,  placed 
npcn  it  for  a  debt  contracted  by  the  husband. 

EflTOFPKL  BT  MoBTOAOX. — ^Xhc  doctrioc  of  the  principal  case,  that  a  mort- 
gagor can  not,  in  an  action  by  the  mortgagee  upon  the  mortgage,  deny  that 
he  had  title  at  the  time  of  executing  the  mortgage,  or  set  up  a  paramount 
title  in  a  third  person  as  a  defense  to  the  action,  seems  to  have  been  well 
established  at  common  law.  The  roaaan  is,  that  since  the  mortgagor  retained 
possession,  a  relation  similar  to  that  of  landlord  and  tenant  is  created  be- 
tween him  and  the  mortgsgeei  i>06  ex  dem.  OgU  v.  Fldbsri,  4  Ad.  ft  EL  782; 
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Doe  ex  dem.  Hunt  t.  CUfton^  Id.  800;  Doe  eat  dem.  BHetow  ▼.  Peffge,  1  T.  B. 
75S,n.;  Den  v.  VnmfmB,  5  Hatot  102;  Barhet  v.  Hairrie^  15  Wend.  617;  <7<tfMi 
▼.  Wmer^  58  Ghk  178;  IRrM  ▼.  iirebofi»  28  Vt.  18;  Stromg  t.  fTodcOe,  56  Ala. 
473;  Baa$$Y,  TVMtest </ Lfnoolii ^eademy,  12 Mo.  175.  Thk dootrine wm 
€«rly  ««tftbliihed  In  iBngUwii^  m  shown  by  what  Lord  Maniifiald  In  Doe  em 
dem,  Brktow  v.  Peffge^  m^pra^  Mid,  yli.:  "I  foond  this  point  wttled  befon  I 
oame  into  this  oonrfey  tbai  (ho  ooort  novwr  wattatu  a  mortgigor  to  aet  vp  tlio 
titlo  of  a  thlid  penon  agynit  hii  mortgage;  for  he  made  the  mortgage,  and 
it  doea  not  fie  in  hia  month  to  aay  ao,  thoo^^  aooh  peiaon  mi|^t  have  a  ri^t 
to  reoover  poaaeaaion."  And  if  a  mortgagor  eisecate  two  or  more  aoooaaalTa 
mnrtgagaa,  he  ia  aa  nraoh  eatopped  to  danj  the  title  of  the  aabordinate  moci* 
g^{aa  aa  of  the  flnt:  Whree  t.  2r«bon»  28  VI  18;  Fuker  v.  JWaiiwe,  04  HL 


A  mortgagor  oan  not  aet  up  aa  a  daf anaa  to  the  mortgage  that  the  pioparty 
ao  mortgaged  waa  tmat  property,  and  that  he  had  no  right  to  mortgage  iti 
Boiaelatr  ▼.  t/bnet,  86  Ga»  498;  and  ao  the  ezeontlon  of  a  mortgage  to  a  oor> 
poration  ia  an  admiaaion  of  ita  oorporate  eziatenoe,  and  eatopa  the  mortgagor 
from  denying  the  aame:  FrakkUit  t.  Twogood^  18  Iowa,  516;  and  whoe  a 
mortgage  waa  eaeoated  to  the  onmmiaaionera  of  the  adhool  fond,  to  aeeore  a 
loan  from  that  fond,  after  the  abolition  of  the  oiBoe,  it  waa  held  Tdid  and 
the  mortgagor  eatopped  from  denying  the  offioial  ohaiaoter  of  the  grantee. 
The  ooort  mid:  ''Aa  the  mortgage  waa  intended  for  the  aaoority  of  the  adhool 
fond,  it  mattera  not  who  ia  named  therein  aa  the  officer  of  the  ooonty,  or 
what  title  he  beara.  The  inatnmiant  will  be  giTen  the  force  and  eflEbot  in- 
tended by  the  partiea.  The  def endanta  are  eatopped  to  deny  the  rehaaiaala 
of  the  deed  and  the  offioial  oharaoter  of  the  peraon  named  therein  aa  grantor:** 
Fhyd  Camiijf  ▼.  Morriaoiiit  40  Iowa,  180;  where  the  defendant  ia  not  the 
mortgagor,  bat  ia  in  reality  defending  for  hla  benefit,  the  eatoppel  appUeat 
i>06  ex  dem.  Hum  ▼.  OHflcm,  4  Ad.  ft  EL  818;  and  in  BaOqf  ▼.  TnuUee  ^ 
Limcolm  Aoaderngt  12  Mo.  177»  the  ooort  aay:  "It  ia  a  general  role  that  a 
mortgagor  and  thoae  olalmfng  under  him  are  eatopped  from  aaying  that  no 
title  waa  oonr^ed  to  the  mortgagee.  In  exeeating  the  inatniment  they 
hold  forth  that  they  haTe  title  or  antbority  to  oonvey,  and  that  title,  whether 
good  or  badf  the  mortgigee  ia  entitled  to.  Thia  prooeeding  aileota  nobody 
bnt  the  partiea  to  il  If  the  def  endanta  had  no  right  to  oonTey,  nothing  will 
be  add  under  the  Judgment  in  the  oaae,  and  the  porohaaer  will  be  defeated 
in  an  aotion  of  ^Jeotment  againat  the  corporation.''  Whether  thia  eatoppel 
ariaea  from  the  making  of  the  mortgage  deed,  or  from  the  relation  Of  the 
mortgagor  at  common  law  aa  a  quaei  tenant  of  the  mnrtgagaa,  or  from  es- 
preaa  or  <ti[»pH^  covenanta  for  title,  haa  been  an  nnaettled  qneation,  althon^ 
the  wei|^t  of  authority  ia  in  favor  of  the  view  that  it  ariaea  from  the  aim* 
ilarity  of  the  relationa  of  the  partiea  to  that  of  landlord  and  tenant.  Bat  in 
thoae  atatea  wliere  the  mortgagor  ia  not  diveated  by  the  mortgage  of  Ua  title 
or  eatate  in  the  mortgaged  landa  bat  remaina  the  owner  of  them,  while  the 
mortgage  oreatea  bat  a  lien  upon  Ua  intereata  in  the  landa,  whidh  may  be  en- 
forced by  Iqgal  proceedinga,  the  eatoppel  moat  be  regarded  aa  ariaing  only 
from  oovenanta  for  title,  expreaaed  or  implied  in  the  mortgage:  I^aHomBd 
nre  Ins.  Oo.  t.  MeKay^  5  Abb.  Pr.  (N.  S.)  463;  S.  0.,  1  Sheldon  (K.  Y.), 
188;  Madoom  t.  Aattit,  40  Wia.  218;  T^  v.  if wMoa,  57  N.  Y.  07;  Oroee^, 
BoUneon,  21  Oonn.  870;  ShOUm  v.  SeoU,  18  Hon  (N.  Y.\  375;  SuOhe  v.  Jome, 
61  Ga.  676;  Lkieolm  v.  ihnenon,  108  Maaa.  87;  and  hence,  in  the  abaenoe  of 
aueh  oovenanta,  the  mortgagee  ia  not  eetopped  frcHn  ahowing  what  eatate  lie 
bad  in  the  mortgaged  landa  at  the  time  of  the  delivery  of  the  mortgage,  ao4 
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that  a  mibseqvently  aoqnired  title  does  not  inure  to  tho  benefit  of  tlie  mort- 
gagee: NaHonai  Fire  Ins,  Co.  y.  McKay,  6  Abb.  Pr.  (N.  S.)  445;  wbere,  npoa 
tlie  oonveyanoe  ci  land  to  an  ezecator,  as  such,  he  gives  back  a  purchase- 
money  mortgage,  as  ezecntor,  he  and  his  grantees  are  estopped  from  denying 
his  appointment  and  anthority:  Skelton  v.  SeoU^  18  Han  (N.  Y.),  375. 

Where  an  owner  of  land  made  a  second  mortgage  with  covenants  of  war- 
ranty, and  the  first  mortgagee  entered  and  aathdrized  the  mortgagor  to  oo- 
enpy,  and  then  died  intestate,  leaving  the  mortgagor  his  sole  heir,  it  was  held 
that  the  mortgagor  was  not  entitled  to  possession  as  sgainst  the  second  mort- 
gagee, not  under  the  authority  of  the  first  mortgagee,  because  such  authority 
was  revoked  by  his  death;  nor  by  descent  from  the  first  mortgagee,  because 
he  was  estopped  by  the  covenants  in  the  second  mortgage:  Lincoln  v.  Emet- 
mm,  108  Mass.  87.  Where  there  is  no  fraud,  misrepresentation,  or  oonoeal- 
mant,  neither  the  mortgagor  nor  his  heirs  are  estopped  from  setting  up  the 
invalidity  of  the  mortgage  in  an  action  of  foreclosure  by  the  mortgagee.  So 
held  in  Brewster  v.  Madden,  15  Kan.  249,  where  a  mortgagor  had  given  a 
mortgage  npcn  land  held  by  him  under  the  pre-emption  aot^  after  filiqg  bis 
dedaratoiy  statement  and  before  entry,  and  which  was  thevefofe  void  as  bdng 
forbidden  by  the  thirteenth  section  of  that  aot. 


Ex  PABTE   OlABK. 

[1  SnTOBB.  648.] 

CLausB,  <*No  PKBaoN  shall  be  Ibcprisgned  vob  Dxbt,  xzam  nr  Gani 
OF  Fbaud,"  in  the  New  Jersey  constitution,  does  not  mean  debts  fraud- 
ulently contracted  only,  but  includes  cases  where  the  debtor  attenqiti 
fraudulently  t6  defeat  the  creditor's  recovery  of  ordinaiy  debt  by  tbs 
usual  process  of  law. 

Ir  a  SnoH  a  Fraud  as  will  Subject  a  Pebson  to  IiiFBisoinaarr  worn 
Debt  under  the  New  Jersey  constitution,  if  he  seeks  to  elude  the  juxis- 
dietion  and  process  of  the  courts,  or  oonoeals,  or  assigns,  or  removes  bis 
property  to  keep  it  out  of  reach  of  his  creditors,  or  has  the  BBeaaa  under 
his  control  of  paying  his  debts  and  refuses  to  do  so. 

Constitution— Statcttb  Allowing  Impbisonmbnt  wo&  Debt,  whers  the 
debtor  "unjustly  and  unlawfully"  refuses  to  apply  pi-opeiiy  under  his 
control  to  the  payment  of  his  debts,  is  not  in  conflict  with  that  oUnse  el 
the  constitution  allowing  imprisonment  for  debt  only  *'in  cases  of  fraud." 

It  18  A  Gonolusion  of  Law,  and  not  a  Fact  to  be  Swobh  to  bt  a  Wi^ 
NESS,  that  a  person  **  unjustly  and  unlawfully "  rafosea  to  apply  his  prop- 
erty to  the  payment  of  his  debts. 

Habwab  oobfub.    The  opinion  states  the  ease. 
O.  Parker,  for  the  prisoner. 
J.  P.  Bradley,  conira. 

By  Court,  Hobkbloveb,  0.  J.  It  appears  by  the  sheriffs  le- 
tnm  to  this  "writ,  that  he  has  defendant  in  his  oostody,  hj  Tir- 
t*'«  of  an  execution  issued  against  the  goods  and  body  of  the 


July,  1846.]  Ex  pabte  Clabk.  395 

defendant^  at  ttie  suit  of  Biohard  L.  Hedenberg,  by  Stephen  B. 
Hames,  a  jostioe  of  the  peace  of  the  oouniy  of  Essex;  a  copy  of 
which  ezecation  is  annexed  to  the  return.  The  counsel  for  the 
prisoner  produced,  and  laid  before  the  court,  certified  copies  of 
the  affidavits,  on  which  the  justice  had  declared  himself  satis- 
fied, that  the  defendant  had  money  in  the  hands  of  Charles  Ail- 
ing, which  he  unlawfully  and  unjustly  refused  to  apply,  and  on 
which  he  had  thereupon  issued  the  execution.  Those  affidavits 
are  as  follows:  First,  Jesse  0.  Hedenberg  made  oath,  that  John 
Olark,  the  defendant,  **  had  money  in  the  hands  of  Charles  Ail- 
ing to  his  use,  to  the  amount  of  serenly-fiye  dollars  or  over." 
Secondly,  Mosee  B.  Martin,  the  constable,  testified,  that  on  the 
fourteenth  day  of  July  instant,  he  presented  an  execution  in 
favor  of  the  said  Bichiud  L.  Hedenberg  against  John  01ark,and 
demanded  of  him  an  application,  in  payment  thereof,  of  money 
in  the  hands  or  possession  of  Charles  Ailing,  to  the  use  of  the 
said  John  Olark;  but  that  the  said  John  dark,  unlavirfully  and 
unjustly,  refused  to  apply  the  said  money  to  the  payment  of  the 
said  judgment  and  execution.  On  these  affidavits  the  justice 
issued  another  execution  in  the  same  case,  which  is  the  execu- 
tion in  question. 

The  counsel  for  the  prisoner  insisted  vezy  strongly,  that  the 
new  constitution  has  entirely  abrogated  the  act  of  1842;  and 
that  now,  a  man  can  only  be  imprisoned  for  a  debt,  which  has 
been  fraudulently  contracted;  and  that  in  such  case,  the  fraud 
must  be  judicially  established  by  the  judgment  of  a  competent 
court,  in  due  course  of  law,  before  the  defendant  can  be  impris- 
oned. Such,  however,  lam  persuaded,  was  not  the  intention  of 
the  framers  of  the  constitution;  nor  does  the  language  of  that 
instrument  allow  of,  or  give  countenance  to,  such  a  construc- 
tion. Its  negative  language,  "no  person  shall  be  imprisoned 
for  debt,''  coupled  with  the  exception  "  except  in  cases  of  fraud," 
is  equivalent  to  saying  afibmatively,  that  a  person  may  be  im- 
prisoned for  debt,  in  cases  of  fraud;  and  whether  the  fraud  has 
relation  to  the  time  and  manner  of  creating  the  debt,  or  to  sub- 
sequent attempts  to  defeat  the  creditor's  recovezy  of  it  by  the 
ordinaiy  process  of  the  law,  can  make  no  difference.  It  is  left, 
however,  to  the  legislature  to  say,  what  shall  be  deemed  such 
fraud,  as  shall  make  a  man  liable  to  imprisonment;  and  how  it 
shall  be  proved,  in  order  to  justify  the  arrest  of  the  debtor.  We 
can  not  do  such  injustice  to  the  framers  of  the  constitution,  as 
to  suppose  they  meant  to  say,  you  may  imprison  your  debtor  for 
the  debt  he  owes  you,  provided  that  by  indictment,  or  in  some 
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other  mode  yet  to  be  deneed,  yoa  will  first  convict  him  of  frand 
in  the  creation  of  the  debt,  or  in  oroiding  the  payment  of  it 
The  more  I  have  reflected  upon  this  daoae  in  the  constitation, 
the  more  I  am  convinced,  it  was  most  happily  constmcted  to  pro- 
tect the  honest,  bat  nnfortonate  debtor  from  imprisonment; 
while  it  leaves  the  legislature  at  liberty,  from  time  to  time,  as 
public  policy  and  experience  may  dictate,  to  reach  the  fraudu- 
lent and  didionest  shifts  and  devices  of  the  debtor;  and  subject 
him  to  imprisonment,  for  the  debt  he  is  seeking  to  avoid  the 
payment  of. 

In  the  next  place  it  was  insisted  by  the  prisoner's  counsel, 
that  so  much  of  the  act  of  1842,  as  exposes  a  man  to  imprison- 
ment for  refusing  to  apply  money  or  choees  in  action,  in  his 
own  possession,  or  in  the  hands  of  other  persons  for  his  use,  to 
the  payment  of  his'debt,  is  incompatible  with  this  clause  in  the 
constitution,  and  therefore  abrogated.  The  argument  upon  this 
point  went  upon  the  ground,  that  there  was  nothing  fraudulent 
in  a  man's  having  money  or  property  in  his  own  possession,  or 
in  the  possession  of  another  for  his  use  and  subject  to  his  con- 
trol, and  yet  refusing  to  appropriate  it  to  the  payment  of  his 
honest  debt.  I  am  not  prepared,  however,  to  concede,  what  is 
assumed  in  this  argument.  I  think  it  one  of  the  most  dishonest 
things  a  man  can  be  guilly  of,  to  refuse  to  pay  his  honest  debts, 
when  he  has  the  means  to  do  so.  "Whatever  is  dishonest,  is 
fraudulent  in  foro  oonsdentia^  and  is  so  treated  in  a  court  of 
equity.  Fraud  and  dishonesty  are  cynonymous  terms.  The 
true  spirit  of  the  constitution  is  this — and  it  speaks  the  enlight- 
ened and  benevolent  language  of  the  age  in  which  we  live — ^tfaa 
honest  debtor,  who  is  poor  and  has  nothing  to  pay  with,  shall 
not  be  ipiprisoned  at  the  mercy  of  his  creditor.  But  if  the 
debtor,  instead  of  putting  himflolf  upon  his  honest  poverty, 
seek  to  elude  the  jurisdiction  and  process  of  the  courts;  if  he 
conceal,  or  assign,  or  remove  his  property,  to  keep  it  out  of  the 
reach  of  his  creditors;  or  if  he  have  the  means  in  his  pocket,  or 
under  his  control,  of  paying  his  debt,  and  refuse  to  do  so,  he  is 
a  dishonest  and  fraudulent  man.  He  is  the  veiy  man  that  the 
constitution  says  may  be,  and  that  conunon  sense  and  common 
honesty  says,  ought  to  be  imprisoned,  until  he  disgorge  his 
money  and  deliver  up  his  property  to  his  confiding  creditor. 

It  is  not,  however,  the  naked  refusal  of  the  debtor  to  apply 
money  or  property  in  his  possession,  or  in  the  possession  of  an- 
other for  his  use,  that  subjects  him  to  arrest  and  imprisonment 
under  the  act  of  1842.    If  that  were  the  language  of  the  act,  I 
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shoTxld  ha^e  some  donbts,  whether,  from  the  geseralily  of  it* 
tezms,  it  did  not  come  in  conflict,  not  only  with  the  constito- 
tion,  but  with  good  sense.  But  the  statute  requires  proof,  not 
only  that  the  debtor  has  money  or  goods,  but  also,  that  he  "  un- 
justly and  unlawfully''  refuses,  etc.  Now,  as  I  haye  said  before, 
if  he  acts  unjustly  and  unlawfully,  he  acts  fraudulently;  an  un- 
just man  is  a  fraudulent  one.  Surely  the  framers  of  the  con- 
stitution did  not  mean,  that  if  a  man  comes  to  you  and  says, 
here  is  the  gold  watch  I  bought  with  the  money  I  borrowed  of 
you,  or,  taking  out  his  purse,  says,  here  is  the  money  you  lent 
me,  but  you  shall  not  have  the  one,  nor  will  I  pay  you  with  the 
other,  that  such  a  man  does  not  act  fraudulently.  The  true  and 
only  question,  then,  is,  whether  the  defendant  in  this  case,  has 
"  unlawfully  and  unjustly''  refused  to  apply  money,  etc.  And 
this  renders  it  necessary  to  examine  the  eyidence,  which  was 
laid  before  the  justice,  and  upon  which  he  had  adjudged  him- 
self satisfied,  that  the  defendant  had  ''  unlawfully  and  unjustly'* 
refused. 

Now  I  may  haye  a  large  sum  of  money,  in  my  pocket,  or  in 
the  bank;  or  choses  in  action,  or  other  properly,  in  my  posses- 
sion or  in  the  hands  of  my  friend  or  trustee,  and  I  may  refuse  to 
appropriate  them  to  the  payment  of  an  honest  debt;  and  yet,  I 
may  not  do  so,  unlawfully  or  unjustly.  I  may  be  under  higher 
conscientious  oUigationa  I  may  desire  and  design  a  general 
and  pro  rata  distribution,  among  all  my  creditors;  or  I  may  feel 
myself  under  a  moral  and  conscientious  obligation,  by  promise 
or  otherwise,  to  apply  those  funds  towards  the  satis&ction  of  a 
particular  debt.  It  is  not  therefore  every  refusal  to  apply,  that 
is  unlawful  and  unjust.  "What  then  was  the  eyidence  before  the 
justice  in  this  case?    Let  us  see. 

Jesse  Hedenberg  swears,  that  "  John  dark  had  money  in  the 
hands  of  Charles  Ailing,  to  his  use  to  the  amount  of  seyenfy-fiye 
dollars  or  more."  But  when,  how  long  before  that  time,  or  how 
the  witness  came  to  the  knowledge  of  that  fact  does  not  appear. 
But  pass  this  by.  Admitting  there  was  evidence  legally  suffi- 
cient, to  satisfy  the  justice  of  that  fact;  how  does  it  appear,  that 
Clark ' '  unlawfully  and  unjustly"  refused  to  apply  it  ?  Let  it  be 
remembered,  that  it  is  not  sufficient  to  prove  simply  that  Clark 
refused,  but  that  he  refused  in  a  manner,  and  under  circum- 
stances, that  rendered  his  refusal ''  unlawful  and  unjust."  It 
was  as  necessary  to  do  this,  as  to  prove  that  he  had  funds  in  the 
hands  of  Charles  Ailing.  Now  that  the  defendant, ''  unlawfully 
and  unjustly,  refused,"  is  a  legal  proposition;  and  not  a  mere 
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matter  of  fact,  to  be  sworn  to  bj  a  witness.  And  jet»  Martin, 
the  witness  in  this  case,  testifies  that  Clark  '*  unlawfully  and 
nnjustly  refused."  And  if  we  strike  this  out  of  his  affidaTit, 
then  his  testimony  is  simply,  that  Clark  refused  to  apply  the 
money;  and  the  question  is,  whether  that  was  such  eTidence,  as 
would  legally  authorize  the  justice  to  adjudge,  that  it  was  an 
"  unlawful  and  unjust  refusal ''  and  therefore  a  fraudulent  one. 
I  think  it  was  not.  The  affldaTit  ought  to  have  stated  what 
passed  between  the  deponent  and  Clark,  if  anything;  what  he 
said;  the  reasons  he  assigned;  his  conduct  and  all  the  drcum- 
stances  attending  the  interview,  so  that  the  justice  could  deteis 
mine,  whether  he  acted  **  unlawfully  or  unjustly*'  or  not. 

It  is  a  great  mistake,  for  witnesses  to  swear  to  condnsions  of 
law;  as  that  a  defendant  is  about  to  remoTe  his  goods  '*to 
defraud  his  creditors;''  or  that  he  **  unlawfully  and  unjustly  re- 
fused to  apply,"  etc.,  instead  of  swearing  to  facts.  It  is  true, 
it  will  not  Titiate  the  proceeding,  if  the  witness  swears  to  sobh 
legal  conclusions,  pzoTided  he  swears  to  facts  enough  to  justify 
such  conclusions;  but  in  this  case.  I  think,  there  was  no  endence 
at  all  of  an  illegal  and  unjust  vefasal,  and  tfaenfove  the  deleiid- 
ant  must  be  disohazged. 

The  deleiidant  disdhannd. 
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SeaXB  BZ  BEL.  MaTSB  V.  BaIiDWIH. 

[1  HAlRBDii  OEAMaMKW,  454.] 
OiMM   AHD   CUBfODT  07  ▲  MzirOB    CHILD    IS  A  PlBSONAL    TWTSf    HT 

Factbb;  a  Torbal  agroement  by  him  oommitting  it  to  the  oin  and  oiia> 
todj  of  another  until  it  ahoald  attain  the  age  of  twenty-one  it  tM^  wbA 
■Qoh  ehild  will  be  reetored  to  the  father  npon  a  writ  of  kabea$  eorpiu, 

Habbab  00BPD8  ad  mtfjioiendum  dixeoted  to  Bftldwin.  oom- 
mftiifliiig  him  to  faring  Amui  Mayne.  an  infaat  child  of  the  peti- 
tbner^B,  befoxe  the  ohanoellor.  The  xetum  to  the  writ  stated 
that  the  infant  Anna  Mayne  was  oommitted  to  said  Baldwin  faj 
the  petitioner  on  the  twentieth  of  July,  1844,  to  fae  kept  and 
adopted  until  she  azriyed  at  the  age  of  tweniy-one,  and  was  so 
adopted  at  the  xeqnest  and  consent  of  said  petitioner.  At  the 
time  of  the  writ  the  said  infant  had  been  in  the  custody  of 
Baldwin  sixteen  months.  No  writing  of  any  kind  was  ezecnted 
by  either  of  the  parties  relating  to  the  care  and  custody  of  the 
child.    Petitioner  had  demanded  the  child,  which  was  rafosed. 

J.  P.  Bradley,  for  the  petitioner. 

Chrcver  and  Chrover,  for  the  respondent 

Halsxb),  Chancellor.  A  father  is  entitled  to  the  costody  of  his 
minor  children,  as  guardian  by  natnreand  guardian  for  nurture: 
Eg  parte  Hopkim,  8  P.  Wms.  154;  The  King  ▼.  De  ManneviUe,  5 
East,  221.  Such  guardianship  is  not  assignable:  VUkureal  Y.iM- 
iuA,  2  Swanst.  687.  The  care  and  custody  of  minor  children 
is  a  personal  trust  in  the  father,  and  he  has  no  general  power  to 
dispose  of  them  to  another:  People  ▼.  JfS^ncein,  8  Hill  (N.  T.), 
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410,  411  [88  Am.  Deo.  644].  The  yerbal  agieement  set  up  in 
this  case  is  yoidy  as  a  contract  for  the  apprenticeship  of  the 
ehild,  by  our  act  respecting  apprentices  and  serrants.  From 
these  principles  it  follows  that  the  respondent  has  no  right  to 
detain  this  child  from  the  custody  of  its  father.  In  this  case 
the  child  is  of  such  tender  years  that  the  father  conld  properly 
apply  for  the  writ  of  habeas  oorput  in  his  own  right,  wii^ont  the 
priTiiy  of  the  child;  and  it  is  a  case  in  which,  for  want  of  dis- 
cretion in  the  child,  it  is  proper  that,  instead  of  merely  deUver- 
ing  the  child  from  improper  restraint,  an  order  ahoiild  be  made 
for  the  deliyery  of  the  child  to  the  father:  People  t.  Jftroem,  S 
Hill  (N.  T.),  899  [88  Am.  Dec.  644]. 
Order  accordingly. 


FAtBSB  CAN  NOT  AUUT  HU   BlOHl  10   «■■  OOIMDV    AM9  OomBli  «l 

bii  ohild,  ezoepi  that  he  may  bind  ont  hk  ehfld  m  ■■  apfwtleei  Fwyh  ▼• 
Mercem,  88  Am.  Dm.  044,  and  not*  6tt. 

OiJiioor  or  ▲  Csxld  oh  HaBaaa  Oobpoi:  flaa  sola  to  Mmmm  ▼.  PmpK 
Dm.  808. 
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Yah  Hook  v.  Somebvillb  Mfgk  Go.  d  al. 

[1  Hazasbd's  Ohahosr,  681.] 

AmmaioH  sr  Deiindaiitb  that  Boin>  ahd  Mobxoaoi  ware  exeented  fm 
the  manner  set  forth  in  the  bill  to  foredoBe,  pfredndes  all  faiqnixy  int» 
the  fact  or  the  manner  of  the  execution. 

OOBfOBATIOV    MITBT     AbIDI    THB    FEAUDULKNT   CoHDUOS   OV    TTB    AOMSTp 

where  it  ezeontes  to  him  a  bond  and  mortga^  that  be  maj  raise  foada 
for  it  by  their  sale;  and  if  he  appropriates  the  proceeds  thereof,  th» 
oompany  is  still  liable  for  the  payment  of  the  bond  and  mortgage  to  » 
h€9M^fide  pmchaser  without  notice  of  the  fraud. 

It  n  HO  EvmmoB  ov  Kkowlbdoi  ov  Fraud,  against  a  pmchaser  of  » 
bond  and  mortgage  from  an  agent  of  a  corporation,  upon  its  property^ 
given  to  him  to  negotiate  as  his  own,  and  raise  fonds  for  the  oorporatioBt 
that  the  porohaser  employed  comisel  to  inquire  into  the  Tslidity  of  the 
bond  and  mortgage  before  porohasing,  where  the  agent  frandnlsntly  ap- 
plied the  money  to  his  own  use. 

Hbw  Pabxixb. — ^In  a  soit  to  foreclose  a  mortgage,  where  the  mortgaged 
premises  had  subsequently  to  tbe  mortgage  been  couTeyed  to  two  persona 
by  a  deed  absolute,  but  snl^ect  to  a  separate  agreement  between  them 
and  others,  that  they  should  hold  the  premises  for  the  benefit  of  them- 
aelyes  and  such  of  the  others  as  should  pay  iwo  rata  for  the  pnzohaas^ 
in  the  absence  of  proof  that  any  of  them  had  contributed  to  the  pnrohass^ 
such  others  are  not  necessary  parties. 

Bill  to  f oredoee  bond  and  mortgage.  They  were  gi^en  bj 
the  ooipozation  to  its  financial  agent,  StebfamB,  to  seoiue  the 
payment  of  nine  thousand  six  hundred  dollars,  and  were  dated 
January,  1842,  payable  January,  1845.  The  bill  alleges  that 
Stebbins  assigned  them  to  complainant  in  July,  1842;  that  ona 
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Doughty,  in  October,  1842,  reooTexed  a  judgment  against  the 
cozpoxation  for  two  thousand  three  hundred  and  fif fy-two  dol 
lars;  that  the  State  Bank  at  Elizabeth  recoTered  a  judgment  for 
one  thousand  three  hundred  and  fifty-two  dollars  and  fifty-two 
cents;  that  one  Ibbotson,  in  October,  1842,  recoyered  a  judg- 
ment for  one  thousand  one  hundred  and  ninety  dollars,  all  of 
which  judgments  are  claimed  to  be  liens  upon  the  mortgaged 
premises;  that  just  prior  to  the  last  conyeyance,  the  corporation 
conveyed  the  premises  to  two  of  the  defendants,  Loomis  and 
Lyman;  ihat  Ibbotson  has  filed  his  bill  in  chanoezy  to  set  aside 
said  conyeyanoe  and  enforce  payment  of  his  judgment  against 
the  mortgaged  premises;  that  complainant's  mortgage  has  pref- 
erence oyer  all  of  said  judgments  and  said  conyeyance,  and  prays 
that  the  corporation  be  decreed  to  pay  the  amount  due  upon  the 
mortgage,  and  that  in  default  thereof  the  premises  be  sold,  etc. 
Decree  pro  confesso  was  taken  against  the  corporation.  Doughty, 
the  bank  at  Elizabeth,  and  Ibbotson.    Defendants  Loomis  and. 
.  I^^man  filed  their  answer,  admitting  the  execution  of  the  bond  and 
mortgage,  but  denying  its  validity;  denying  that  the  cozporation 
was  indebted  to  Stebbins,  and  setting  forth  the  circumstances  of 
the  execution  of  the  bond  and  mortgage,  which  sufficiently  ap- 
pear in  the  opinion.    The  answer  then  sets  forth  at  length  the 
conyeyance  of  the  property  to  Loomis  and  Lyman  by  deed  ab- 
solute on  its  face,  and  setting  forth  an  agreement  made  by  them 
with  the  other  stockholders,  to  hold  the  premises  for  the  benefit 
of  themselves  and  such  of  the  parties  to  said  agreement  as  should 
pay  pro  rcUa  for  the  purchase,  according  to  their  respective  in- 
terests.   The  chancellor  below  dismissed  the  bill.    Oomplainant 
appealed. 

Vroom  and  Whilehead^  for  the  appellant. 

WUUamson  and  Lyman,  for  the  respondents. 

By  Court,  Whttbhsad,  J.  The  first  question  for  the  consid- 
eration of  the  court  is,  whether  the  mortgage  set  forth  in  the 
bill  of  complaint  is  the  deed  of  the  company.  So  far  as  regards 
these  parties,  and  under  the  pleadings  in  the  cause,  this  can  not 
be  an  open  question.  The  answer  of  the  defendants  distinctly 
admits  that  the  company  executed  the  bond  and  mortgage  in 
the  manner  set  forth  in  tlie  bill  of  complaint.  This  admission 
precludes  all  inquiry  into  the  &ct  or  the  manner  of  the  execu- 
tion. It  was  not  a  matter  in  issue  in  the  cause,  and  the  defend- 
ants were  not  at  liberty  to  controvert  it.  If  this  be  the  law  of 
the  case,  then  it  is  entirely  unneoessaiy  and  irrelevant  to  inquire 
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whether  <he  BereEal  meetmgB  of  the  mttDagera  weie  ziQgiilar  and 
in  pazBoanoe  of  their  eharter^  or  whether  any  of  the  managem 
who  took  part  in  the  proceedinga  of  the  meetings  were  com- 
petent to  act. 

ABwiming  then  that  the  bond  and  mortgage  were  regolazl j 
executed,  the  next  question  raised  hj  the  counsel  is.  whether 
thej  were  given  for  a  TaluaUe  consideration.    But  upon  this 
question  it  is  not  necessary  for  the  court  to  express  an  opinion. 
Admitting  that  there  was  no  consideiationy  and  that  thqr  were 
given  for  the  purposes  alleged  by  these  defendants,  how  does  the 
case  then  stand  upon  the  eridence  t   Stebbins  the  mortgagee  was 
and  had  been  for  two  years  or  more  preTious  to  the  fifth  day  of 
Januaiy,  1842,  when  it  was  resolved  by  the  board  to  give  the 
mortgage,  the  acknowledged  financial  agent  of  the  company  at 
a  salaiy  of  three  thousand  dollars.    Under  these  oironmstances, 
it  is  fair  to  presume  that  he  had  the  entire  confidence  of  the 
nuinagers  and  stockholders.    The  comjMmy  were  at  this  time  in 
need  of  money  to  dischaige  claims  pressing  for  payment,  and 
to  put  the  works  in  operation.    He  was  authorized  by  the  board, 
as  its  agent,  to  negotiate  the  mortgage.    It  was  placed  in  his 
hands  for  the  purpose.    The  board  of  managers  held  him  out 
to  the  world  as  the  bona  fide  holder  of  it,  witii  all  the  presump- 
tions the  law  would  raise,  from  the  possession  of  it  by  him,  that 
it  was  given  for  a  valuable  consideration.    If  under  these  dr- 
cumstuices,  and  clothed  with  this  authority,  he  negotiated  tihe 
mortgage  as  his  own  property,  given  for  a  valuable  considera- 
tion, he  did  no  more  than  he  was  authorized  to  do  by  the  man- 
agers.   He  was  simply  carrying  out  their  intentions,  as  ex- 
pressed in  their  recorded  resolutions,  copies  of  which  were 
furnished  him  for  the  purpose.    In  this  view  of  the  case,  even 
if  he  did  commit  a  fraud  upon  the  company,  as  is  insisted  by 
the  defendants,  the  company  is  neverthelees  bound  for  the  pay- 
ment of  it,  unless  the  complainant  took  the  assignment  with 
notice  of  the  fraud.    The  company  must  abide  the  consequences 
of  the  fraudulent  conduct  of  its  own  agent. 

It  is  said,  however,  that  Mr.  Yan  Hook  had  notice  of  the 
fraud  by  Stebbins,  and  that  therefore  the  mortgage  is  void  in 
his  hands.  No  satis&ctoiy  evidence  is  to  be  found  in  the  case 
of  a  combination  between  Stebbins  and  Yan  Hook,  or  that  the 
latter  regarded  the  mortgage  otherwise  than  as  a  fair  and  bona 
fide  transaction  between  the  company  and  Stebbins.  The  con- 
duct of  the  complainant  relied  upon  as  evidence  of  fraud,  or  as 
of  his  knowledge  of  the  fraudulent  intentions  of  Steb* 
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bins,  is  his  employment  of  counsel  to  look  into  the  circum* 
stances  under  which  the  mortgage  was  given;  and  the  conduct 
of  the  counsel  in  asking  an  additional  resolution  to  be  passed 
by  the  board,  that  the  bond  and  mortgage  were  a  legal  and  sub- 
sisting liability  of  the  company;  and  the  further  certificate  of 
the  president,  Mr.  Gaston,  that  the  same  were  given  by  the 
order  of  the  board  of  managers,  and  that  the  amount  thereof 
was  due  Mr.  Stebbins.  Nothing  is  seen  in  all  this  furnishing 
the  slightest  evidence  of  fraud.  It  is  but  the  prudent  action  of 
a  careful  man.  Considering  the  amount  of  the  mortgage,  and 
the  fact  that  the  complainant  resided  out  of  the  state,  there  was 
an  apparent  necessity  that  he  should  employ  counsel  in  this  state 
to  examine  the  comjMmy's  title  to  the  mortgaged  premises,  and 
to  ascertain  whether  the  board  had  complied  with  all  the  requi- 
sitions of  the  law  to  constitute  the  mortgage  a  valid  security. 
The  charge  of  fraud  might  much  more  properly  have  been  made 
against  the  complainant,  had  he  purchased  the  mortgage  for 
this  large  amount  without  any  examination  by  counsel.  Nor 
can  fraud  be  inferred  from  tiie  action  of  the  compLunant's 
counsel  in  the  premises.  They  did  no  more  than  any  pra- 
dent  &ithful  counsel  would  have  done,  under  like  droum 
stances. 

The  testimony  of  Mr.  Gaston,  detailing  what  took  place  in 
his  interview  with  the  complainant  at  Somerville,  is  relied  upon 
as  evidence  of  notice  on  the  part  of  the  complainant  of  the  ob- 
ject for  which  the  mortgage  was  given.  In  relation  to  this  tes- 
timony it  should  be  remarked,  that  the  object  of  Mr.  Yan 
Hook's  visit  to  Somerville,  vras  not  to  examine  the  title  to  the 
mortgaged  premises,  nor  the  droumstances  under  which  the 
mortgage  vras  given,  but  simply  to  satisfy  himself  of  the  value 
of  the  premises.  This  is  proved  by  the  other  testimony  in  the 
cause,  and  Mr.  Gaston  himself  says,  that  he  (Mr.  Yan  Hook) 
came  out  to  look  at  the  property.  He  says  further,  that  Mr. 
Yan  Hook  made  several  inquiries  respecting  the  value  of  the 
premises.  This  was  the  whole  object  of  his  visit,  and  vras  nec- 
essarily the  principal  subject  of  conversation.  All  the  other 
matters  connected  with  the  affiurs  of  the  company,  about  which 
Mr.  Gaston  says  thoy  conversed,  were  matters  in  which  Mr. 
Yan  Hook  had  but  little  interest.  It  would  be  dangerous  to  fix 
a  party  with  notice  of  fraud  by  a  casual  conversation  upon  mat- 
ters in  which  the  party  sought  to  be  charged  had  but  little  or 
no  interest. 

Again:  It  is  said  (in  the  defendants'  own  language)  that  no 
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decree  favorable  to  the  complainant  can  be  made  until  all  the 
persons  interested  are  made  parties  to  the  suit.  The  persons  re- 
ferred to  are  the  parties  of  the  second  part  to  the  memorandum  of 
an  agreement  dated  in  October,  1842.  The  allegation  is,  that  they 
are  interested  under  and  in  pursuance  of  that  agreement,  and 
should  haye  been  made  parties  with  these  defendants.  The  ques- 
tion presented  is,  does  the  simple  execution  of  the  agreement  by 
these  parties,  without  any  other  or  further  act  done  by  them, 
giye  them  such  an  interest  as  to  make  it  neoessaiy  to  bring  them 
into  court  as  defendants?  By  the  terms  of  the  agreement  it  was 
contemplated  that  something  further  was  to  be  done  by  the  par^ 
ties,  in  the  event  of  a  purchase  by  Loomis  and  Lyman,  before 
they  could  be  interested  in  the  purchase.  They  might  or  they 
might  not  become  interested.  They  had  the  option  to  protect 
their  respective  equitable  interests  by  making  pro  rata  advances. 
If  they  refused  or  neglected  to  make  these  advances  they  cer- 
tainly had  no  interest  in  the  purchase  afterwards  made.  The 
agreement  in  that  case  as  to  them,  was  a  dead  letter.  But  if 
they  did  avail  themselves  of  the  option  made  them  by  the  de- 
fendants (Loomis  and  Lyman),  so  as  to  entitle  them  to  share  in 
the  benefits  contemplated  by  the  purchase,  then  the  fact  that 
they  did  contribute  and  thereby  became  interested,  ought  to  ap- 
pear either  in  the  answer  or  in  the  proofs.  Now  this  fact  no- 
where appears  in  the  cause.  In  the  absence  of  any  allegation 
or  proof  of  the  kind,  they  can  not  be  regarded  as  parties  in  in- 
terest. The  simple  fact  l^t  they  signed  the  agreement  referred 
to,  does  not  of  itself  invest  them  with  such  an  interest  as  re- 
quired the  complainant  to  bring  them  before  the  court  as  par- 
ties defendant.  Again:  The  deed  from  the  company  to  these 
defendants  is  absolute  upon  its  face.  There  is  nothing  showing 
a  trust. 

We  axe  of  opinion  that  the  mortgage  is  not  fraudulent,  but  a 
valid  lien  and  incumbrance  upon  the  premises  therein  mentioned 
and  described;  and  that  the  complainant  is  entitied  to  the  relief 
sought  and  prayed  for  by  him  in  his  bill  of  complaint. 


LiABiUTr  Of  CkULPOBATioir  loa  Acts  or  its  Aoimtb:  See  notes  to  Cummer* 
tkd  Bank  v.  Koftright,  34  Am.  Deo.  329,  and  dmmerML  Bank  v.  Newport 
Ufg.  Cb.,  85  Id.  174,  where  other  oaaee  are  collected. 
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BOBBINB  V.  MoEjffiaHT. 

BFBomo  TEMMOBUAXim  WILL  NOT  Bx  Dbobbbd  unl&m  the  tenM  ol  Iha 
tiMt  are  dear  and  definitely  aaoertained. 

Fast  PmoBKAiroB  will  Take  a  Pabol  Comtract  out  of  the  afcatnte  of 
fraadf  where  the  parties  can  not  be  reetored  to  the  poritiom  in  whieh 
they  stood  before  the  »w^^'"g  of  the  oontraot. 

It  n  NOT  A  Ck>NTRAOT  BisraoTiNO  Land  ob  an  Intibi8T  nr  Land  where 
A.  agrees  to  fomiah  Bb  with  trees  to  pUnt  upon  the  latter's  land,  he  to 
enltivate  them  at  his  expense,  the  fruit  to  be  picked  and  marketed  ai 
the  joint  expense  of  A.  and  B.,  and  B.  to  aooonnt  to  A.  for  half  the  net 
prooeeds  of  the  sales.  As  soon  as  the  trees  are  planted  they  Test  abso- 
lutely in  B.,  and  A.  as  eukU  que  truat  of  one  half  of  the  profits  is  enti- 
tled to  have  the  trees  prqpsrly  enltiTatsd  and  the  fruit  properly  msr- 
keted. 

%naiwio  Pxbiobmanob. — After  such  an  agreement^  if  A.  dies  and  his  admin- 
istrator sells  his  interest  to  C,  who  brings  a  bill  in  equity  against  BL, 
the  court  will  decree  a  performance  of  the  agreement  and  an  aocoont  and 
payment  to  G.  of  one  half  of  the  net  proceeds  of  the  sales. 

Bqoitt  Follows  the  Law  in  the  Allowanob  or  a  Sbt-ott,  as  a  gen- 
eral principle^  and  will  not  aUow  a  set-off  of  debts  aooruing  in  difiennt 
rights. 

Bill  in  equity,  for  specifio  perf ormanoe.  The  chanoellor  de- 
ereed  in  acoordanoe  with  the  prayer  of  the  oomplainani.  De> 
f endant  appealed. 

Jeffers  and  Browning^  for  the  appellant. 
PoU»  and  Vroom,  for  the  respondent. 

By  Court,  Gbxen,  C.  J.  It  is  objected  in  the  first  place,  that 
the  terms  of  the  contract,  as  set  forth  in  the  faill,  or  as  estab- 
lished by  the  proofs,  are  not  in  themselTes  snfficientlj  certain  to 
entitle  the  complainant  to  a  specific  performance.  It  is  an  ad- 
mitted principle  of  equify,  that  all  the  terms  of  a  contract  most 
be  clear,  and  definitely  ascertained,  so  as  to  enable  the  court  to 
arrive  at  a  satisfactory  resnlt  as  to  the  entire  contract,  or  a  spe- 
cific performance  will  not  be  decreed:  Stoiy's  Eq.  PL  767.  The 
only  exception  which  has  been  taken  to  the  terms  of  the  contract 
as  stated  in  the  complainant's  bill,  is  that  it  does  not  appear  by 
whom,  or  under  whose  direction,  the  fruit  is  to  be  picked  and 
marketed.  In  eyeiy  other  respect,  it  is  not  denied  that  the  terms 
of  the  contract  as  set  forth  are  sufficiently  clear  and  specific. 
Howeyer  serious  an  objection  this  might  have  been  to  a  specifio 
execution  of  the  contract  as  set  out  in  the  bill  of  complaint,  the 
whole  difficulty  is  removed  by  the  express  admission  of  the  de- 
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fendant'B  answer.  The  answer  states,  that  by  the  agreement  the 
peaches  were  to  be  picked  and  marketed  by  the  defendant;  and 
the  decree  of  the  chancellor  is  made  in  strict  accordance  with 
this  admission.  It  sorely  does  not  lie  in  the  mouth  of  the  ap- 
pellant to  insist,  that  the  contract  lacks  precision  in  a  particular 
which  is  distinctly  stated  and  admitted  by  him  in  hisanswer  un- 
der oath. 

2.  It  is  objected  that  the  contract  as  sought  to  be  enforced  is 
not  established  with  sufficient  certainty  by  the  evidence.  Now 
the  fact  of  the  making  of  the  contract;  that  by  the  terms  of  the 
agreement  two  thousand  seyen  hundred  trees  were  to  be  fur- 
nished by  Jaques,  and  delivered  at  Camden  at  his  expense;  that 
they  were  to  be  cultivated  by  Bobbins,  on  his  farm;  that  they 
were  to  be  picked  and  .marketed  by  him  at  the  joint  expense  of 
both  parties,  and  that  the  net  proceeds  were  to  be  equally  di- 
vided between  them,  are  all  distinctly  admitted  by  the  defend- 
ant's answer.  Upon  these  points  no  further  proof  vras  requisite. 
They  are  established  by  evidence  which  is  conclusive  against  the 
appellant:  Oresley's  Eq.  Ev.  10,  165;  1  Smith's  Ch.  Pr.  278; 
East  Ind,  Co.  v.  KeigUey,  4  Madd.  16. 

The  only  points  to  be  settled  by  the  evidence  were:  1.  At 
whose  expense  were  the  trees  to  be  carted  from  Camden  and  cul- 
tivated? 2.  Was  the  balance  due  on  a  promissoiy  note  for  one 
hundred  and  seventy  dollars  and  thirty-five  cents,  bearing  date 
the  fifth  of  April,  1841,  given  by  Bichard  and  Samuel  B.  Jaques 
to  the  appellant,  to  be  deducted  from  Jaques'  share  of  the  net 
profits?  The  terms  of  the  contract  as  set  out  by  the  complain- 
ant's bill  are  substantially  proved  by  Samuel  B.  Jaques,  who 
vras  present  when  the  contract  was  made;  by  Ballanger,  who 
heard  them  from  the  lips  of  Jaques  in  the  presence  and  hearing 
of  Bobbins;  and  by  Enowles,  who  details  them  as  they  were 
stated  by  Bobbins  after  the  death  of  Jaques.  There  is  ev;idence 
standing  unimpeached  amply  sufficient  to  overcome  the  answer 
of  the  defendant  (even  if  unexceptionable),  and  the  corrobora- 
tive testimony  of  Fierson,  the  only  witness  by  whom  either  of 
its  material  allegations  seems  to  be  supported.  In  addition  to 
this,  we  have  the  conclusive  fact  that  the  note,  the  payment  of 
which  is  alleged  by  the  answer  to  have  been  one  of  the  terms 
of  the  contract  between  Bobbins  and  Jaques,  bears  date  at  least 
one  year  after  the  contract  vms  executed. 

8.  It  is  objected  that  the  contract  is  void,  as  being  within  the 
operation  of  the  statute  against  frauds  and  perjuries.  To  whai> 
ever  weight  this  objection  might  have  been  entitled  at  law,  it  is 
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dear  that  in  a  court  of  equity  it  has  been  exempted  from  the 
oi>eration  of  the  statute  by  part  perf  ormanoe.  In  pursuance  and 
part  performanoe  of  the  agreement,  the  trees  haye  been  pur* 
chased  and  deliTered  by  Jaques,  and  receiTed»  planted,  and  cul- 
tivated  by  Bobbins.  The  grounds  of  objection  to  the  enforce- 
ment of  a  parol  agreement  are  removed.  Neither  party  can  be 
restored  to  the  position  in  which  he  stood  before  the  malring  of 
the  contract;  and  equity  requires  that  the  agreement  should  be 
specifically  carried  into  execution. 

4.  It  is  objected  that  the  contract  between  Jaques  and  Bob- 
bins constituted  a  partnership;  that  the  interest  of  a  deceased 
partner  in  the  partnership  effects  can  not  be  sold,  and  that  the 
purchaser  can  not  interfere  with  the  rights  of  the  surnying  part- 
ner. Admitting  the  contract  to  have  constituted  a  strict  com* 
merdal  partnership,  it  would  seem  to  be  a  sufficient  answer  to 
the  objection  to  say,  that  although  the  legal  title  to  the  partner- 
ship effects  upon  the  death  of  one  partner  vests  in  the  survivor, 
the  beneficial  interest  remains  in  his  representative;  that  a  valid 
assignment  may  be  made  of  this  beneficial  interest,  which  will 
vest  in  the  assignee  a  right  in  equity  to  an  account  and  to  a  ful- 
fillment of  the  trust  by  the  surviving  partner;  that  the  decree  in 
this  case  in  no  wise  interferes  with  the  legal  rights  of  the  sur- 
vivor, but  designs  to  enforce  an  account  of  the  trust,  which  tht 
defendant  by  his  answer  admits  that  he  is  bound  to  render.  Bu* 
I  am  of  opinion  that  this  agreement  as  between  the  parties  them 
selves  constituted  no  partnership.  A  participation  in  the  profiti 
does  not  necessarily  and  in  all  cases  constitute  the  recipient  i 
legal  responsible  partner.  There  is  a  large  and  familiar  daas  oi 
cases  not  within  the  general  principle:  Perrine  v.  Hankinson,  6 
Halst.  181;  Heskdh  v.  BUmchard.  4  East,  144;  Wilkinson  v.  I^ra- 
aier,  4  Esp.  182;  Mtusgy  v.  Whitney,  10  Johns.  228.  To  consti- 
tute a  partnership  as  between  the  parties  themselves,  there  must 
be  a  joint  ownership  of  the  partnership  funds:  ChoBe  v.  BarreU, 
4  Paige,  160;  8  Kent's  Com.  24.  There  was  no  such  joint  own- 
ership as  between  these  parties.  No  new  right  was  acquired  by 
survivorship  upon  the  death  of  Jaques;  no  interest  upon  which 
the  rights  of  survivorship  could  attach.  The  legal  rights  of 
Bobbins  were  imaffected  by  the  death  of  Jaques. 

I  regard  the  agreement  as  a  special  contract  under  which 
Jaques  is  to  be  remunerated  for  the  cost  of  the  trees  by  receiv- 
ing a  share  of  the  profits.  The  contract  in  its  operation  and 
legal  effect  is  simply  a  sale  of  the  trees  by  Jaques  to  Bobbins,  in 
consideration  of  his  receiving  therefor  one  half  of  the  proceeds 
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of  the  sales  of  tlie  frait,  dednoKng  thereout  the  oost  of 
ftnd  marketixig  the  fruit. 

It  was  said  upon  the  azgoment  that  this  was  a  contract  ze- 
specting  land  or  an  interest  in  land.  I  can  not  so  regard  it 
On  the  contrary,  I  think  it  dear  that  immediately  upon  the 
trees  being  received  and  planted  by  Bobbins  upon  his  land^ 
the  legal  title  to  them  Tested  ezclusiTely  in  him.  Jaques  re- 
tained no  legal  interest  in  the  trees,  much  less  acquired  any 
in  the  soil  upon  which  they  were  planted.  They  became  a 
part  of  Bobbins'  freehold,  and  in  law  he  stood  seised  of  them 
as  fully  and  exdusiyely  as  of  any  other  part  of  his  freehold. 
True,  he  was  a  trustee  in  equity,  and  bound  by  virtue  of  his 
trust  to  cultivate  the  trees  in  a  careful  and  husbandlike  manner; 
bound  to  preserve  them  from  waste  or  destruction,  and  bound 
to  account  to  Jaques,  his  legal  representative  or  assignee,  for 
his  share  of  the  net  profits.  This  is  the  true  limit  and  extent 
of  Jaques'  interest  in  the  properly.  As  cestui  que  irusi  at  one 
half  of  the  profits,  he  was  entitied  to  have  the  trees  properly 
cultivated,  and  the  fruit  properly  marketed.  By  giving  this 
construction  to  the  contract,  I  think  we  shall  beet  effectuate  the 
intention  of  the  parties  and  most  effectually  secure  their  re- 
spective rights. 

5.  This  view  of  the  case*  affords  an  answer  to  the  fifth  objeo- 
tion  urged  to  the  decree,  viz.,  that  at  the  time  of  the  bill  filed 
the  complainant  was  not  entitied  to  the  relief  afforded  by  the 
decree.  At  the  time  of  filing  the  bill  the  existence  of  the  trust 
had  been  denied  by  the  appellant;  the  complainant  sought  to 
have  the  tirust  established.  The  trustee  claimed  an  exclusive 
control  over  the  trust  properly  and  a  right  to  deal  with  it  to  the 
prejudiceof  the  interests  of  the  cestui  qoje  trust.  The  bill  sought 
to  restrain  the  exercise  of  that  power  so  far  as  to  prevent  waste 
and  protect  the  interestsof  the  cestui  que  ttTist.  These  were  un- 
questionably proper  objects  of  relief  in  equiiy,  and  the  court 
having  once  obtained  jurisdiction  of  a  cause  for  one  purpose 
will  retain  it  for  the  more  important  purposes  of  the  suit.  And 
this,  although  they  be  distinct  and  independent  grounds  of 
relief  from  those  originaUy  contained  in  the  bill,  and  although 
it  becomes  necessary  to  file  a  supplemental  bill  to  bring  the 
case  fully  before  the  court  But  here  there  was  no  new  and 
substantial  ground  of  relief;  nothing  requiring  the  aid  of  a 
supplemental  bill.  The  court  was  fully  in  possession  of  the 
cause  for  the  purpose  of  establishing  the  trust  and  the  protec- 
tion of  the  trust  property.    During  the  pendency  of  the  suit. 
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the  trostee  becomes  possessed  of  trust  funds,  and  the  ooort  com- 
pel him  to  account  for  the  funds  so  recexved,  pursuant  to  the 
prayer  of  the  bill  as  amended  by  leaye  of  the  court  This  we 
apprehend  is  in  accordance  no  less  with  sound  principle^  than 
with  the  ancient  usage  and  established  practice  of  the  court  of 
chancery. 

The  last  objection  to  the  decree  appealed  from  is  that  it  de- 
nies to  the  appellant  the  right  to  an  allowance  upon  taking  the 
account  before  the  master  of  the  amount  of  Richard  and  Sam- 
uel B.  Jaques'  note  of  the  fifth  of  April,  1841.  It  is  yery 
clear  that  this  claim  can  not  be  allowed  upon  the  ground  as- 
sumed in  the  answer,  Tiz.,  that  it  formed  a  part  of  the  original 
contract.  The  evidence  is  clearly  otherwise.  But  it  was  in- 
sisted upon  the  argument  with  much  earnestness  and  force  of 
reasoning,  that,  independent  of  any  contract,  the  appellant  was 
entitled  upon  accounting  to  the  allowance  of  the  amount  of  that 
note  as  an  equitable  set-off  against  the  claim  of  the  complain- 
ant. That  inasmuch  as  it  appeared  by  the  cTidence  that  Sam- 
uel B.  Jaques  had  paid  his  share  of  the  joint  note,  the  balance 
remaining  due  became  in  equity  the  sole  debt  of  Bichard 
Jaques,  and  should  be  allowed  against  the  claim  of  the  com- 
plainant, the  estate  of  Bichard  Jaques  being  insolyent.  As  a 
general  principle,  equity  follows  the  law  in  the  allowance  of  a 
set-off,  and  will  not  allow  a  set-off  of  debts  accruing  in  different 
rights.  Eyen  in  cases  of  bankruptcy  it  is  not  allowed,  except 
under  special  circumstances. 

In  the  case  of  Ex  parte  Hansony  18  Yes.  232,  which  was  cited 
on  the  argument  in  support  of  the  claim  of  set-off,  the  joint 
debt  was  a  mere  securily  for  the  separate  debt  of  the  party 
claiming  the  set-off,  and  the  chancellor  places  the  decision  dis- 
tinctly on  that  ground.  It  is  true  that  Lord  Boslyn  in  Ex  parte 
Quiniin,  3  Yes.  248,  allowed  the  set-off  in  a  case  of  bankruptcy, 
under  circumstances  which  might  be  supposed  to  justify  it  in 
the  present  instance.  But  in  Ex  parte  Twogood^  11  Id.  516, 
Lord  Eldon  denied  a  similar  application  which  was  based  upon 
the  authority  of  Lord  Boslyn's  decision,  in  Ex  parte  QuirUin, 
denying  the  authority  of  that  case.  In  Addis  t.  KnigfUf  2  Meriy. 
121,  Sir  William  Grant,  master  of  the  rolls,  decided  in  accord- 
ance with  the  views  of  Lord  Eldon,  adding:  "  It  is  quite  dear 
that  as  at  law,  a  joint  can  not  be  set  off  against  a  separate  de- 
mand." The  same  rule  prevails  in  equity,  and  must  continue 
to  prevail  so  long  as  the  present  system  in  regard  to  joint  and 
separate  estates  subsists. 
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In  Dale  ▼.  Oooke^  4  Johns.  Oh.  16,  Ohanoellor  Kent,  upon  a 
review  of  the  aathoritiesy  said:  **  My  condnsion  is  that  joint 
and  separate  debts  oan  not  be  set  off  in  equity,  any  more  than 
at  hiw/'  and  the  current  of  American  authorities  seems  fully  to 
sustain  this  opinion:  2  Story's  Eq.,  sec.  1487,  note  1.  To  war- 
rant the  interference  of  a  court  of  equity,  there  must  be  special 
circumstances  creating  an  equity.  Whether  the  mere  insolyenqy 
of  one  of  the  parties  creates  such  an  equity,  has  given  rise  to 
some  difference  of  opinion.  Insolvency  alone  was  considered 
as  affording  such  equity  in  Pond  v.  Smiih,  4  Conn.  297,  and  the 
same  principle  was  adopted  by  the  court  of  errors  in  New  York 
in  SvTMon  v.  Edrt,  14  Johns.  63.  But  Mr.  Justice  Story,  in 
Oreene  v.  Darling^  5  Mason,  201,  and  in  Howe  v.  Sheppard,  2 
Sumn.  416,  expresses  his  dissent  from  the  principle  adopted  in 
Connecticut  and  New  Tork,  and  in  the  latter  case  he  declares 
that  his  researches  have  not  enabled  him  to  find  in  English  juris- 
prudence a  single  decision  which  countenances  any  such  equity 
for  a  set-off.  In  Gordon  v.  Lewis,  Id.  633,  the  same  learned 
judge  reasserted  the  doctrine  that  insolvency  alone  constitutes 
no  ground  for  the  interference  of  the  court. 

The  appellant  in  the  present  case  labors  under  the  further 
embarrassment  in  support  of  this  claim — ^that  he  is  seeking  the 
aid  of  a  court  of  equity  to  establish  an  equitable  set-off  against 
a  bona  fid/e  assignee  of  the  individual  debt,  for  a  valuable  con- 
sideration without  notice;  and  that,  too,  without  having  made 
the  claim  a  distinct  ground  of  defense  by  his  answer.  If  any 
doubt  can  be  entertained  as  to  the  general  principle  involved  in 
this  point,  these  objections  would  be  conclusive  against  the  ap- 
pellant's title  to  relief. 

I  am  of  opinion  that  the  decree  of  the  chancellor  should  be 
affirmed  with  costs,  and  that  the  record  be  remitted  to  the  court 
of  chancery  to  be  proceeded  in  agreeably  to  law. 

Decree  affirmed. 

Spxcijio  PnuroBiCAircK,  CoifTBAOi  MXT8T  Bi  Clkab  and  CmTADT  TO  Ob- 
tain: See  Johnaon  v.  Cflaney,  28  Am.  Dee.  45;  T^eman  v.  Poor,  10  Id.  22& 
For  fnll  diBciunioii  see  note  to  Atwood  v.  OoM,  26  Id.  661-^71. 

Pabt  PxBVOBMAircB  ov  Pabol  CoNTRAcr  for  the  sale  and  oonTeyaiioe  oi 
land,  entitles  either  party  to  demand  a  spedfio  performance  thereof:  Pugh  v. 
Good,  37  Am.  Dec.  634,  and  note. 

SPBOino  Pebvobmancb  is  a  Mattkb  ov  DiscBBnoir  with  thb  Coubti 
See  Tri^  t.  Head,  42  Am.  Deo.  447,  where  thesobject  is  disoossed  at  length 
in  the  opinion  of  Turley,  J.;  and  see  note  thereto,  collecting  other  oases  in 
thu  series. 

Sr-ovf  in  Equtit,  under  New  York  revised  statutes,  is  govened  by  the 
tame  principles  as  at  law:  Jewningt  v.  Webster,  35  Am.  Dec  722,  and  note. 
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KjOtlUUM  KT  AL.  V.   DUKKBB  KT  AL,    , 

[1  BABBOUB'to  CtaAMSBT,  480.] 
CUDIfOBS    07  A    PABTZrXBSmP    HATB   A  QUAU  LnV  UPOK  IT8  PBOVBBT9 

npon  the  death  or  bankroptcy  of  one  or  all  the  partneca,  which  maj  be 
made  efieotiye  by  proper  prooeedinga  in  chanoery. 

CftU>IT0B8  OV  A  SOLYXNT    PaBXITSBSHIP,  IN  THE  EVBXT  OV  OnB  PABSmni 

Sklluto  all  ita  aMote  to  the  other,  haTe  no  prior  ri^t  to  latiabetiQa  oot 
of  SQch  aneta  over  the  oreditora  of  the  partner  to  whom  ench  sale 


Bill  by  B.  0.  Eetohmn,  T.  A.  Dam,  and  oihere.  S.  O.  Dniv 
kee  was  on  and  prior  to  April  2, 1889,  oanying  on  boinness. 
HiB  capital,  except  fifty  dollars,  consisted  of  money  loaned  hj 
B.  0.  Durkee.  On  that  day  he  took  in  B.  C.  Eetohum  as  part- 
ner, who  furnished  no  capital.  The  firm  bought  eight  hundred 
dollars'  worth  of  goods  on  credit  of  the  administrator  of  J.  A. 
Bradley,  and  seyen  hundred  dollars'  worth  of  T.  A.  Daris.  After 
carrying  on  business  for  four  months,  the  fijm  was  dissolyed, 
Eetchum  selling  all  his  interest  to  his  partner,  who  undertook 
to  pay  the  fijm  debts.  S.  O.  Durkee  continued  in  business  some 
eeyen  weeks  after  the  dissolution,  during  which  he  purchased 
more  goods,  and  became  still  further  indebted  to  E.  C.  Durkee, 
his  brother.  In  September,  1839,  a  balance  of  one  thousand 
fiye  hundred  dollars  was  due  the  latter,  and  a  judgment  was  en- 
tered in  his  faTor  therefor.  Execution  issued  and  was  levied  on 
the  property  of  the  defendant,  including  the  late  partnership 
assets  and  property  purchased  after  its  dissolution.  The  latter 
property  sold  for  one  hundred  and  eighty  dollars,  and  the  for- 
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mer  for  six  hundred  and  twenty-^ix  doUam.  After  the  issne 
of  the  execution  S.  O.  Durkee  made  an  assignment  to  Meeker 
and  Johnson  in  trust  for  the  payment,  first,  of  certain  preferred 
debts,  being  chiefly  individual  debts,  and  second,  the  surplus 
for  the  payment  of  the  assignor's  debts  geneiaUy.  B.  0. 
Eetohum,  the  late  partner,  and  certain  creditors,  filed  this  bill 
to  set  aside  the  assignment,  and  to  enjoin  E.  0.  Durkee  from 
proceeding  on  his  execution.  The  late  partnership  assets  had 
been  sold  by  a  receiyer  appointed  by  the  court  The  assistant 
lice-chancellor  decided  that  the  proceeds  of  the  property  of  the 
late  partnership  belonged  exclusiyely  to  the  creditors  thereof, 
and  that  E.  0.  Durkee  could  not  receive  any  part  thereof  until 
the  creditors  of  the  firm  ivere  first  paid. 

A.  O.  Prnge^  for  the  appellants. 
John  Howes,  for  the  respondents. 

Walwobih,  Ohancellor.  The.  testfanony  in  this  cause  shows 
that  the  whole  value  of  the  property  assigned  to  Meeker  and 
Johnson,  and  which  was  not  bound  by  the  appellant's  exeon* 
tion,  is  entirely  insufficient  to  pay  the  creditors  who  are  pre- 
ferred in  the  assignment,  of  whom  the  appellant  is  not  one. 
He  is  not  interested,  therefore,  in  any  part  of  the  decree,  ex- 
cept that  part  of  it  which  affects  his  right  to  the  fund  arising 
from  the  sale  of  the  property  which  had  been  levied  upon  by 
virtue  of  his  execution.  And  if  the  other  part  of  the  decree  is 
erroneous,  the  assignees  are  the  proper  parties  to  protect  the 
rights  of  the  preferred  creditors  by  an  appeal. 

The  evidence  fully  establishes  the  amount  of  the  indebtedness 
to  the  appellant,  by  S.  O.  Durkee,  and  the  bonajides  of  the  judg^ 
ment.  I  also  think,  under  the  circumstances  of  this  case,  that 
the  appellant's  equity  to  be  paid  out  of  the  proceeds  of  the  prop- 
erty levied  on  by  the  sheriff,  is  at  least  equal  to  that  of  the 
creditors  of  the  copartnership  to  which  a  part  of  that  property 
once  belonged.  I  have  not  been  able  to  find  any  allegation  in 
the  bill  that  the  copartnership  was  insolvent,  at  the  time  of  the 
dissolution  of  the  firm  and  the  sale  of  the  partnership  effects  to  S. 
O.  Durkee.  And  the  fact  that  the  complainant  B.  0.  Eetchum  re- 
ceived one  hundred  and  seventy-five  dollars  for  his  share  of  the  sup- 
posed profits  of  the  firm  at  the  time  of  its  dissolution,  is  evidence 
against  him  that  he  did  not,  at  that  time,  consider  it  insolvent. 
Upon  the  dissolution  of  a  copartnership  by  the  death  or  bank- 
mptcy  of  one  or  both  of  the  copartners,  the  creditors  of  the  firm 
obtain  a  quasi  lien  upon  its  property  and  effects;  which  the 
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eonit  of  duuiotiy  may  work  out  for  ihem  in  aflminiBtering  tho 
equitiee  between  the  oopartnerB,  or  their  zepreaentatiTes.  The 
late  Mr.  Jnetioe  Stozy  has  fully  andaUy  examined  all  the  Bnglidi 
oaaee  on  this  edl^eot;  and  he  axriTed  at  the  oondnnon  that  in 
oaae  of  a  bofui/lde  sale  and  transfer  of  all  the  partnership  prop- 
erty and  effeeto  from  one  partner  to  the  other,  upon  the  volon- 
taiy  dissohition  of  a  solvent  firm  and  without  zesernng  a  lien 
tlunieon  for  any  poxpoae,  the  creditors  of  the  copartnership  have 
no  equitable  lien  on  such  property  and  effidcts  as  against  the 
claim  of  creditors  of  the  partner  to  whom  such  sale  has 
been  made:  Stoiy  on  Part  608,  sec.  868-861.  Here  there  wss 
an  absolute  sale  of  all  the  property  and  effects  of  the  firm,  by 
Eetchum  to  his  copartner,  when  tiie  firm  was  supposed  to  be 
solvent  and  to  have  realized  a  profit  upon  its  business.  And  at 
the  time  of  the  sale  Ketohum  relied  dpon  a  simple  agreement  of 
the  purchaser  to  indemnify  him  against  the  payment  of  the  co- 
partnership debts.  I  think  therefore  that  the  appellant,  who 
had  obtained  a  legal  lien  upon  this  part  of  the  fund,  by  the  lery 
of  his  execution  thereon,  was  entitled  to  retain  that  legal  lien  as 
against  the  vendor  and  the  creditors  of  the  late  firm. 

In  the  case  of  Deveau  v.  Fowler,  2  Paige,  400,  which  wss 
based  upon  the  decision  of  Chancellor  Jones  referred  to  therein, 
there  was  no  conflicting  claim  on  the  part  of  any  other  creditors 
who  had  obtained  a  legal  lien  upon  the  fund  which  had  formerly 
been  owned  by  the  copartnership.  It  was  therefore  entirely 
different  from  this  case,  so  far  as  the  interest  of  this  appellant  is 
concerned.  Besides,  I  am  not  quite  certain  that  this  court  gave 
the  proper  construction  to  the  agreement  of  the  parties  in  De- 
veau  V.  Fowler;  in  supposing  that  the  intention  was  that  the 
copartnership  debts  should  be  first  paid  out  of  the  proceeds  of 
the  property,  before  the  purchaser  should  be  permitted  to  apply 
any  part  of  that  property  to  other  purposes.  The  assistant 
vice-chancellor  erred,  in  depriving  the  appellant  of  the  legal 
specific  lien  which  he  had  obtained  upon  the  property  by  virtue 
of  his  levy  under  his  execution.  And  as  that  disposes  of  the 
case,  so  &r  as  the  rights  of  the  appellant  are  concerned,  it  is 
not  necessary  to  examine  the  formal  objections  to  the  frame  of 
the  bill;  or  the  question  as  to  the  right  of  the  appellant  to  sub- 
rogation, to  the  extent  of  the  advances  which  he  made  to  pay  oil 
partnership  debts. 

So  much  of  the  decree  as  affects  the  appellant's  right  to  aiqr 
part  of  the  property  levied  on  by  the  execution,  or  as  directs 
the  complainant's  costs  to  be  paid  out  of  the  proceeds  of  the  sale 
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of  any  part  of  that  pzoperty,  or  as  dixeots  that  the  appellant 
shall  bear  his  own  costs,  must  be  reTersed.  And  there  mast  be 
a  decree  dismissing  the  complainant's  faQl,  with  costs  as  to  the 
defendant  E.  0.  Dnrhee.  The  decree  must  also  direct  the  re- 
ceiver to  paj  B.  0.  Durhee  the  whole  of  the  fond  which  has 
arisen  from  the  sale  of  the  property  levied  on  by  Tirtne  of  the 
ezeoation.  The  residne  of  the  appeal,  which  rdates  to  other 
parts  of  the  assistant  Tice-chancellor's  decree,  in  which  this  ap- 
pellant has  no  interest,  must  be  dismissed.  And  neither  par^ 
is  to  have  costs  as  against  the  other  upon  the  appeaL 

Equitt  BaoABOs  Oor abtrsbship  Bmon  as  a  Tteon  Vvm  kit  tiie  pay- 
ment of  the  psrtiMnhlp  debit,  npon  the  firm**  iuolyeaoys  EifberiB  t.  fFood^ 
24  Am.  Dea  286;  McrrUonr.  BlodgeU,2li  Id.  eBlHi  mad  at^  Pmntmr.  Ke^i^f^ 
4S  Id.  100.  Crediton  of  the  pertnenhip  have  a  lien  in  equity,  and  are  en- 
titled to  have  their  ohdme  wtliifled  in  praferenoe  to  a  creditor  of  anindividnal 
memherof  the  firm:  fPMtov.  Dokertif,  17  Id.  802.  The  lien  aiieea  at  the  ao- 
qnisition  of  the  property,  both  between  the  partnen  and  in  favor  of  their 
eraditon:  Smmntr  r.  Hampmm,  82  Id.  722.  The  piinoipal  oaae  waa  eited  ta 
the  point  that  when  partnen  are  administering  their  own  fnnda,  the  partnar- 
ahip  eraditon  hare  no  lien  npon  thoae  fnnda,  in  8mUk  t.  Howard^  20  How. 
Pr.  124;  and  refeiTed  to  aa  anpportfaig  the  poaitian  that  the  equity  of  eradit- 
on will  not  be  conddered  independent  of  thoae  ol  a  deeeaaed  partoOT,  in 
Morgtm  r.  SHdmon^  8  Abb.  K.  Gaa.  111. 

Fob  Pbitats  I>bbt,  Pabtnxrship  Fbopmbtt  cajk  not  bb  Sbbbd  under 
attachment  or  ezeontUm,  bnt  only  the  partner'a  intereat  therein:  Mcfrimm  t. 
BtodgeU^  29  Am.  Dec  663;  and  aee  Aldrich  t.  WaOaee,  33  Id.  495.  In  SeaU 
T.  ChUkrie^  10  Boaw.  426,  the  principal  caae  waa  cited  to  the  point  that  the 
equitable  rule  that  partnenhip  property  muat  firat  be  applied  to  the  partnar- 
ahip  debta,  and  the  leparate  propei'ty  to  the  aeparata  debta,  waa  for  the  boi- 
efit  of  the  partnen  and  not  of  the  crediton. 

TBABsrsB  or  Ihtkbist  sy  Pabtvbb.— The  principal  caae  waa  dtad  with 
approral  in  /a  re  Cookamd  QkoMm,  8  Bin.  125;  refaned  to  on  the  pdntthal 
the  right  of  a  creditor  la  anbordinate  to  the  power  of  a  partner  to  make  a 
6osa  Jid€  diaporition  of  the  property  until  it  ia  anbjceted  to  the  creditor  li 
lien,  in  Fidd  t.  CftofMnan,  15  Abb.  Pr.  443;  S.  C,  mA  nom,  FiM  v.  HmU^ 
24  How.  Pr.  464;  and  regarded  aa  authority  for  the  poaition  that  upon  a  vol- 
untary diaaolution  one  partner  may  agree  that  the  partnenhip  property  ahall 
bdoog  to  hia  copartner;  and  if  the  partner  taking  the  tranafer  haa  agreed  to 
pay  the  partnerahip  debto,  the  partner  making  the  tranafer,  though  he  atlll 
remain  liaUe  for  thoae  debta,  can  only  look  to  the  peraooal  aecurity  of  hIa  co- 
partner for  indemnity,  in  Sage  t.  OhoUar^  21  Barb.  598;  bat  the  court 
doubted  whether  the  doctrine  of  the  principal  caae  could  ever  be,  in  any  caaa^ 
extended  to  Umitad  paitnenhipa,  in  La  Ckaim  t.  Xoiti,  1  Abb.  Pr.  216;  & 
a,  10  Bow.  466:  &  C,  4  E.  D.  Smith,  614,  a. 
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br  Ma3!tbb  of  Ghboibb  bt  azi.,  LnrABSL 

jMnmOHT  OF  DOWBR  BSLATB  TO  THS  DaTB  OV  IBB  DbATH  of  tbd  p«- 

■on  oat  of  whoM  estate  it  is  ssm'gned.  Henoe,  if  a  son  tskes  sa  estate 
ial)Jeot  to  the  dower  li^^ts  of  lus  mother  thereiDf  sad  an  aasfgnment  of 
dower  is  thereafter  made  to  her,  and  the  son  thereafter  dies  daring  the 
life  of  the  mother,  he  has  never  had  snoh  an  estate  in  the  part  so  as- 
sfgned  as  will  entitle  his  wife  to  dower  in  the  reversion  thereof;  or,  if  a 
dao^ter  takes  an  estate  snhjeot  to  the  dower  of  her  mother,  wliich  is 
SQhsequently  assfgniwi,  the  dani^ter's  hnsband,  in  the  event  of  her  dying 
before  the  mother,  oan  have  no  estate  by  oorteqr  in  the  part  asstgned,  nor 
in  the  reversion  thereof. 
Wbbs  Two  Widows  abb  Bbvitled  to  Dowse  or  thb  Samb  IiABsa^  as 
whsn  lands  have  deeoended  to  a  son  and  other  heirs,  snbjeot  to  their 
mother's  right  to  dower,  and  the  son  thereafter  dies  leaving  a  wile  en- 
titled to  dower  in  his  share,  the  mother  nmst  be  oonsidend  as  endowed 
of  one  third  of  the  son's  share,  and  tharsfore  the  tatter's  wife  is  entitled 
as  dower  to  only  one  third  of  two  thirds  of  the  son's  share. 

WaiBB    LaVD  DbSOBHINI   to  HbIBS   SuBJBOT   to  THXIB   MOTHBBli   BlOBT 

ov  DowBB,  they  are  r^gsrded  as  having  no  seisin  of  the  one  third  part 
aflboted  by  her  dower,  and  therefore  a  wife  or  hnsband  of  one  of  the 
heirs  oan  have  no  dower  or  estate  by  oorteqr  hi  Moh  tidxd,  nor  In  the 
reversion  thereof. 
Whbbb  Dowxb  is  Abbiohbd  to  a  Widow  ov  a  Fathbb  In  the  whole 
land  before  the  widow  of  the  giandfathar  has  been  endowed  therein,  and 
the  widow  of  the  grsndfathsr  is  afterwards  endowed,  the  widow  ef  the 
father  will,  after  the  death  of  the  widow  ol  the  grendfather.  be  rsBtorsd 
to  her  dower  in  the  whole  premises. 

ApnjOAXioir  for  sale  of  really,  in  which  oertaan  adults  and  in- 
fants were  interested.  The  land  f  ormarly  belonged  to  F.  Yan- 
der  Bogert  He  died  leaving  a  widow,  Harriet,  and  fiye  sons 
and  one  daughter.  During  the  life-time  of  the  widow,  Isaac, 
one  of  the  sons,  died,  leaving  his  wife,  Augusta,  and  one  infant. 
The  daughter  also  died,  leaving  a  husband,  S.  Oregier,  and  an 
infant.  A  reference  was  had  to  the  master,  and  he  was  asked, 
among  other  questions,  to  determine  what  were  the  interests  of 
these  in&nts  in  the  land.  He  decided,  that  the  grandmother, 
Harriet,  was  entitled  to  dower  in  each  of  the  sixths  which  had 
descended  to  each  of  the  children  of  F.  Yander  Bogert;  that, 
subject  to  the  dower  of  Harriet,  the  widow  of  Isaac  Yander 
Bogert  was  entitled  to  dower  in  the  sixth  which  had  descended 
to  Isaac,  and  that  their  in&nfs  estate  was  thus  subject  to  both 
these  rights  of  dower;  also,  that  S.  Or^giar  was  as  tenant  by 
curtei^,  but  subject  to  the  widow  Harriet's  dower,  entitled  to  a 
Hfe  estate  in  the  sixth  which  had  descended  to  his  wife,  and  that 
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the  estate  of  the  infiint  was  sabject  both  to  its  gzandmother^s 
right  of  dower  and  to  his  estate  for  life  as  tenant  by  the  onrtesy. 
The  master  oomputed  the  worth  of  the  several  interests,  and  re- 
ported the  result  to  the  court.  The  other  facts  sufficiently  ap- 
pear in  the  opinion. 

t/l  I\iUer,  for  the  petitioner. 

Walwobib,  Chancellor.  The  master  has  mistaken  the  legal 
rights  of  the  parties  in  respect  to  their  sereral  interests  in  the 
premises.  Where  the  husband  takes  land  by  descent  from  his 
father,  salject  to  the  dower  of  his  mother  in  the  same,  and  the 
dower  is  afterwards  assigned  to  her,  soch  assignment  relates 
back  to  the  death  of  the  father;  so  as  to  deprive  the  widow  of 
the  son,  who  dies  in  the  life-time  of  his  mother,  of  dower  even 
in  the  reversion  of  the  third  of  the  estate  which  is  assigned  to 
the  mother  for  dower:  Dunham  v.  Otbanif  1  Vtigo,  684.  And 
upon  the  same  principle,  where  the  estate  descends  to  a  daugh- 
ter who  is  a  feme  oweri^  and  who  dies  in  the  life-time  of  the 
mother  to  whom  dower  in  the  premises  is  subsequently  assigned, 
the  husband  of  such  daughter  will  not  be  entitled  to  an  estate 
by  the  curtesyin  the  third  of  the  premises  which  is  thus  assigned 
to  the  widow  of  his  wife's  father,  for  dower;  even  after  the  ter- 
mination of  the  life  estate  of  such  widow  in  that  third  of  the 
premises:  Beyv^Ms  v.  BetpnoUtB^  5  Id.  161. 

I  am  aware  that  a  contrary  decision  was  made  by  the  supreme 
court  of  this  state  in  the  case  of  Bear  v.  Sm^der^  11  Wend.  692. 
It  is  evident,  however,  that  the  learned  Chief  Justice  Savage, 
who  delivered  the  opinion  of  that  case,  had  overlooked  the  dia- 
tinction  which  exists  between  an  estate  which  comes  to  the  hus- 
band or  wife  by  purchase,  subject  to  the  mere  contingent  right 
of  dower  of  the  wife  of  the  grantor  in  case  she  survives  him, 
and  an  estate  by  descent,  which  the  heir  at  law  takes  subject  to 
the  present  right  of  dower  of  the  widow  of  the  decedent.  In 
the  first  case,  the  grantee  of  the  bmd  becomes  seised  of  a  pres- 
ent estate  in  the  whole  premises,  sul^ect  only  to  a  contingent 
right  of  dower  in  one  third  thereof.  So  that  upon  the  death  of 
such  grantee,  during  the  life  of  the  widow  of  the  grantor,  the 
husband,  or  wife,  of  such  grantee,  is  entitled  to  an  estate  by  the 
curtesy,  or  in  dower,  in  the  whole  premises;  subject  only  to  the 
incumbrance  of  the  prior  right  of  dower  in  one  third  of  that 
estate  during  the  actual  continuance  of  that  right.  But,  in  the 
other  case,  the  assignment  of  dower  to  the  widow  of  the  ancestor 
Telates  liack  to  the  time  of  his  death,  so  as  to  prevent  the  seisin 
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of  the  heir  at  law  as  of  a  present  estate  in  the  third  of  the  prem- 
ises assigned  to  the  widow  during  her  life.  And  the  l^gal  effect 
of  Buoh  want  of  seisin,  of  a  present  estate  during  coyerture,  will 
be  to  deprive  the  surviving  husband  or  wife  of  the  heir  who 
dies  during  the  continuance  of  such  estate  in  dower,  of  anj 
right  to  have  onrtei^  or  dower  in  that  part  of  the  premises,  even 
after  the  death  of  the  widow  of  the  ancestor. 

The  rule  on  this  subject  is  thus  stated  in  Coventry's  readable 
edition  of  Coke  upon  Littleton:  *'If  there  be  grandfather, 
father,  and  son,  and  the  grandfather  is  seised  of  three  acres  of 
land  in  fee,  and  takes  wife  and  dies,  this  land  descends  to  the 
father,  who  dies  either  before  or  after  entiy,  now  is  the  wife  of 
the  father  dowable.  The  father  dies,  and  tiie  wife  of  the  grand* 
father  is  endowed  of  one  acre  and  dies,  the  wife  of  the  father 
shall  be  endowed  only  of  the  two  acres  residue.  For  the  dower 
of  the  grandmother  is  paramount  to  the  title  of  the  wife  of  the 
father,  and  the  seisin  of  the  father,  which  descended  to  him,  be 
it  in  law  or  actual,  is  defeated.  And  now  upon  the  matter  the 
father  had  but  a  reversion  expectant  upon  a  freehold;  and  in 
that  case  dos  de  dote  petU  non  debU,  although  the  wife  of  the 
grand&ther  dies  living  the  father's  wife:"  Gov.  Coke,  81  a. 
And  this  rule  is  also  recognized  by  Perkins,  and  by  Park,  and 
other  writers,  as  the  settled  law  on  the  subject:  Perk.  189,  sec. 
816;  Park,  on  Dow.  164;  Watk.  on  Deso.  66.  But  where  the 
widow  of  the  father  has  dower  assigned  to  her  in  the  whole  land 
before  the  widow  of  the  gxand&ther  has  been  endowed,  whether 
such  assignment  was  voluntary  or  was  obtained  by  suit  against 
the  son  and  heir,  if  the  widow  of  the  grand&ther  is  subsequently 
endowed,  the  widow  of  the  &ther,  after  the  death  of  the  widow 
whose  claim  was  paramount,  will  be  entitled  to  be  restored  to 
her  dower  in  the  whole  premises;  in  the  same  manner  as  if  the 
title  of  her  husband  had  been  conveyed  to  him  in  his  life-time, 
instead  of  coming  to  him  by  descent,  subject  to  the  immediate 
right  of  his  mother  to  a  life  estate  in  one  third  thereof;  Perk. 
140,  sec.  816;  Co.  lit.  81  b. 

In  the  present  case,  I  presume  there  has  been  no  aotoal  as- 
signment of  the  dower,  either  of  the  grandmother  or  of  the 
mother  of  the  infant  daughter  of  Isaac  Yander  Bogert,  in  the 
one  sixth  of  the  estate  which  descended  to  him  from  his  father. 
It  must,  therefore,  be  considered  as  a  case  in  which  both  widows 
are  claiming  dower  in  that  part  of  the  estate  simultaneously,  as 
against  the  infant  heir.  In  such  a  case,  the  grandmother  must 
be  considered  as  first  endowed  of  one  third  of  the  infiinfs  share; 
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which,  hj  relation,  defeats  the  seisin  of  the  father  from  the 
time  of  tiie  descent  cast  upon  him,  as  to  that  third,  and  the 
mother  of  the  infant  is  only  entitled  to  one  third  of  the  other 
two  thirds,  as  her  dower.  The  same  principle  must  also  be  ap- 
plied to  the  seisin  of  the  mother  of  the  other  in&nt,  which  is 
defeated  as  to  the  one  third  thereof,  by  relation,  from  the  death 
of  F.  Yander  Bogert,  the  grand&ther  of  the  in&nt;  so  as  to 
entitle  her  father  to  an  estate  by  the  curtesy  in  the  other  two 
thirds  only.  The  computation  of  the  value  of  the  dower  of 
Augusta  Yander  Bogert,  in  the  share  of  the  &rm  which  has 
descended  to  her  infant  daughter,  must  be  ascertained  by  de- 
ducting one  third  from  the  value  of  one  sixth  of  the  whole  &rm, 
and  then  computing  her  dower  in  the  remaining  two  thirds, 
upon  the  principles  of  life  annuities.  And  the  value  of  the  life 
estate  of  S.  Or^gier  in  two  thirds  of  his  daughter's  share  as  ten- 
ant by  the  curtesy,  must  be  ascertained  in  the  same  manner. 

The  master  also  erred  in  computing  the  interest  of  S.  Cregier, 
upon  the  probable  duration  of  a  life  of  forty  years  only,  when, 
in  fact,  he  was  nearer  forty-one  years  of  age  than  forty.  He 
should,  in  that  case,  have  taken  the  estimated  value  of  the  life 
of  a  person  of  the  age  of  forty-one,  as  the  basis  of  computation. 
The  value  of  the  dower  of  the  grandmother,  computed  upon  her 
age,  which  will  be  fifty-seven  in  about  two  months,  and  esti- 
mating the  whole  value  of  the  farm  at  five  thousand  dollars,  as 
stated  in  the  master's  report,  is  one  hundred  and  thirty-nine 
dollars  and  four  cents,  in  the  one  sixth  of  the  estate  belonging 
to  each  of  the  in&nts.  The  value  of  Augusta  Yander  Bogert's 
dower  in  two  thirds  of  one  sixth  of  the  value  of  the  farm,  her 
age  bong  twenty-five  years,  is  one  hundred  and  thirty-four  dol- 
lars and  three  cents.  And  the  value  of  the  life  estate  of  S.  Ore- 
gier  as  tenant  by  the  curtesy  in  two  thirds  of  his  daughter's  one 
sixth  of  the  &rm,  calling  his  age  forty-one  years,  is  three  hun- 
dred and  fifty-two  dollars  and  ninety-seven  cents.  The  master's 
report  must  be  amended  accordingly.  And  the  special  guardian 
is  to  be  authorised  to  sell  the  in&nts'  interest  in  the  farm;  the 
several  adults  having  interests  therein,  joining  in  such  sale,  and 
consenting  to  bear  their  respective  shares  of  the  costs  of  this 
psoceeding,  in  proportion  to  the  value  of  their  several  rights 
and  interests  in  the  premises. 

Order  accordingly. 

Dbmsbnt  or  Lands  Subjiotto  Biobtov  Dowul— WlMroadeoedoittekM 
hit  estate  by  daeoent  from  an  snoeBtor  whoee  widow  is  entitled  to  dowvr  in 
■Boh  eetete  and  which  she  afterwards  claime  and  has  set  off  to  her,  the  d^ 
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cedent's  present  estate  in  that  part  of  the  property  is  oitnsidered  as  snspended, 
1^  relation,  from  the  time  of  the  descent  cast  npon  him,  so  that  if  he  dies  in 
the  life-time  of  snoh  dowress,  his  own  widow  can  never  be  entitled  to  dower 
in  that  third  of  the  estate,  even  after  the  death  of  the  first  dowress:  Sc^ord 
y.  Saford,  32  Am.  Deo.  683.  The  principal  case  was  cited  in  BrookB  r. 
BvenU^  13  Allen,  469;  and  in  Zhtrando  v.  Duramdo,  23  K.  Y.  33i»  the  oonri 
stid  that  the  ohaaoellor  in  the  principal  case  used  the  word  ''porehase"  in- 
aooorately. 

Husband  gak  hot  be  Tbnaht  bt  Cubtest  ov  Win's  Bbxaxb  nr  BiTBft- 
RON  or  remainder,  when  there  is  an  oatstanding  estate  for  life^  modess  the 
partienlar  estate  be  ended  dniing  coverture;  Hargiutm  ▼.  Tweeiiff  4S  IT.  Y. 
649,  dting  the  principal 
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[1  Babboo^  CkABOBn,  MB.) 

Wxu.  ov  PBBflovAL  BscAXB  IS  'Bbmboked  TO  SPBAK  as  of  the  daia  €f  Iha 
death  of  the  testator. 

Bbqubbt  to  thb  Ghxldbbb  o9  a,  K  ab  a  Glass  embsaees  those  who  mn 
bom  or  begotten  at  the  death  of  the  testator. 

UnxBB  A  Beqitxbt  bt  Testator  to  bis  OBABDOBluxBBir  to  be  paid  and 
distribated  to  them  as  follows:  To  be  vested  in  good  seoaritlesy  and  to 
be  paid  to  them  severally  as  they  airive  at  the  age  of  twenty-oiie  yeai% 
In  equal  shares,  all  his  grandchildreii  in  earn  at  tiia  time  of  his  dsallu 
and  no  others,  are  benefioiariea. 

Iw  Ddtbibdtion  is  to  bb  Madb  amqvo  a  Glass,  upon  soma  oontingsB^ 
or  at  some  time  subsequent  to  the  teatator^i  decease,  then  those^  and 
those  only,  who  belong  to  the  class  when  suoh  time  or  oontiogenoy  ar* 
rhrea,  are  entitled  to  share  in  the  distribution. 

IW  A  PBnBRT  BbQUBST  TO  A  OlASS  U  MaDB  OW  A  FVBD  TO  BB  DlgHUBUgP 

subsequent  to  testator's  death,  those  la  esse  at  suoh  death  take  vested 
interests,  subject  to  open  and  let  in  others  who  come  Into  being,  and  be- 
long to  the  clsss  when  the  time  for  distribution  arrives. 
Ubbbb  a  Bbqitbst  to  a  Glass  to  bb  Divxdbd  Equally  amosq  Tbwm 
when  they  arrive  at  twenty-one  years  of  age,  or  when  they  many,  only 
those  who  are  begotten  when  the  eldest  reaches  thai  age,  or  wIisq  tiie 
first  marries,  are  entitled  to  participate  in  the  bequest. 

Bill  for  the  oonstmction  of  a  will,  tbe  olauae  in  qnestioii 
being  to  this  effect:  ''I  give  and  bequeath  all  the  leet  and 
tecddoe  of  my  personal  estate  to  all  my  grandchildren,  to  be 
distribated  among  and  paid  to  them,  share  and  share  alike,  hy 
my  ezecntors,  in  manner  and  form  following;  to  be  vested  in 
good  securities  bearing  interest,  and  to  be  paid  to  them  sever* 
ally  as  they  arrive  at  the  age  of  tweniy-one  yearsin  eq^nal  shares; 
estimating  the  whole  amount  of  sach  residue  of  my  personal 
estate  at  the  time  of  each  payment,  and  thus  making  an  equal 
distribution  of  the  same  among  such  grandchildren/'    The  tee- 
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Ifttor  died  in  June,  1814»  leaving  twenty-thzee  sorriTing  gzand- 
ehildxen,  seven  of  whom  were  bom  after  the  will  was  made. 
He  also  left  five  sorriTing  children.  When  <he  will  was  eze- 
eated,  fhzee  of  the  grandohildren  were  more  than  twenty-one 
years  old;  five  more  had  reached  that  age  before  the  testator 
died;  fifteen  of  them  were  infants  when  the  bQl  in  this  soit  was 
filed,  and  thej  appeared  and  jknswered  by  fheir  goardian  ad 

J.  O.  ibrftes,  for  the  complainants. 
J.  B.  Lawrence^  for  the  defendants. 

WiLWOBSH»  Chancellor.  The  proper  constmetion  of  the  re- 
sidnaiy  clause  of  this  will  is,  that  all  the  gxandohfldren  of  the 
testator  who  were  in  esse  at  the  time  of  the  death  of  the  testa- 
tor, or  their  legal  representatives,  and  no  others,  are  entitled 
to  share  in  his  residnary  estate. 

The  general  role  is,  that  in  a  will  of  personal  estate,  the  tes- 
tator is  presomed  to  speak  in  reference  to  the  time  of  his  death; 
and  not  to  any  previous  or  subsequent  period.  A  bequest  to 
the  children  of  A.  B.,  as  a  class,  will,  therefore,  embrace  all  his 
children  tn  esse  at  the  time  of  the  death  of  the  testator;  includ- 
ing children  begotten  at  that  time  though  bom  afterwards:  Baw" 
Um  t.  BawUm,  2  Cox's  Ch.  Cas.  426;  2>O0  y.  Clarke,  2  H.  Bl.  899; 
8.  C,  2  Yes.  jun.  678,  wb  rum.  Clarke  y.  Blake.  To  limit  the 
bequest  in  this  case  to  those  who  answered  the  description  of 
grandchildren  of  the  testator  at  the  time  of  the  mating  of  his 
will,  and  exclude  those  who  answered  the  description  at  the 
time  of  his  death,  there  must  be  something  in  the  will  itself  to 
show  that  he  meant  to  confine  his  bounty  to  those  who  were  tn 
ease  at  the  date  of  the  will.  For  the  will  being  ambulatory  un- 
til his  death,  the  legal  presumption  is,  that  he  intended  to 
include  all  who  should  answer  the  description  at  that  time. 
Again;  the  general  rule  is,  that  where  the  estate  is  to  be  distrib- 
uted among  a  class  at  the  death  of  the  testator,  those  who  are  in 
esse  at  that  time,  and  no  others,  are  entitled  to  share  in  the  dis- 
tribution. But  where  the  distribution  to  be  made  among  a  class, 
at  the  death  of  a  particular  i>er8on,  or  upon  a  contingency  or  at 
any  other  time  subsequent  to  the  death  of  the  testator,  all  who 
answer  the  description  at  the  time  appointed  for  the  distribu- 
tion, will  be  entitied  to  share  in  the  fund:  OUmcre  y.  Severn,  1 
Bro.  C.  C.  582;  Ptdtfard  y.  Hunter,  8  Id.  416;  Miean  y.  Airey,  1 
Yes.  sen.  111.  And  where  the  language  of  the  will  indicates  a 
present  bequest  of  a  fund  which  is  to  be  distributed  at  a  period 
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•obflequent  to  the  death  of  the  testator,  fhoee  who  aro  in  ene  at 
the  time  of  his  death  will  take  vested  interests  in  the  fund;  but 
subject  to  open  and  let  in  others  who  may  oome  into  being,  so  as 
to  answer  the  description  and  belong  to  the  class,  at  the  time  ap- 
pointed for  the  distribution.  It  has  however  repeatedly  been 
decided  that  where  a  fund,  bequeathed  toa  class,  is  to  be  divided 
equally  among  the  persons  composing  the  class  when  they  arrive 
at  the  age  of  twenty-one  or  marriage,  only  those  who  shall  have 
been  bom  or  begotten  when  the  eldest  arrives  at  the  age  of 
tweniy-one,  or  when  the  first  of  the  class  is  married,  is  entitled  to 
share  in  the  fund:  Andrews  v.  Patfington,  8  Bro.  0.  0.  401;  Pres- 
eoU  V.  Long,  2  Yes.  jun.  690;  Haste  v.  PraU,  8  Id.  780;  Whiibread 
V.  Lord  8t  John,  10  Id.  162;  Gilbert  v.  Boorman,  11  Id.  288. 

In  the  case  under  consideration,  eight  of  the  gxandchildxen 
were  of  age  at  the  death  of  the  testator;  and  three  of  them  at 
the  time  of  making  his  will.  He  therefore  contemplated  the 
distribution  of  the  shares  of  those  grandchildren  immediately 
upon  his  death.  And  as  he  directs  that  all  of  the  class  shaU 
take  equal  shares  of  the  residuazy  fund,  he  necessarily  excludes 
those,  if  any  there  shall  be,  who  were  not  in  esse  at  the  time  ap- 
pointed for  the  first  distribution;  which  in  this  case  was  the  time 
of  his  death.  The  shares  of  those  who  were  not  then  of  age 
are  to  be  accumulated,  for  their  benefit,  until  the  next  becomes 
of  age;  and  then  a  new  distribution  is  to  take  place,  and  so  on, 
until  the  whole  fund  is  distributed.  In  this  way  an  equal  dis- 
tribution of  the  fund  will  be  made  among  such  grandchildren; 
those  who  take  upon  the  death  of  the  testator  getting  their 
shares  immediately,  and  those  whose  payments  are  deferred,  re- 
ceiving the  accumulated  interest  during  the  suspension  of  pay- 
ment; so  as  to  produce  perfect  equality  among  all  of  the  tweniy- 
three  grandchildren  who  are  entitled  to  share  in  the  distribution 
of  the  fund.  For,  the  legacies  being  vested  at  the  death  of  the 
testator,  if  any  of  the  legatees  die  before  the  time  arrives  for  the 
payment  of  their  shares,  their  representatives  will  be  entitied  to 
the  same. 

Again;  it  would  be  impossible  to  carry  into  effect  the  inten- 
tion of  the  testator,  in  reference  to  the  accumulation  of  the  in- 
terests for  the  grandchildren,  during  their  respective  minorities, 
upon  any  other  construction  of  the  will.  For,  by  the  provis- 
ions of  tiie  revised  statutes,  accumulations  of  interest  or  income 
can  not  be  made  except  for  the  benefit  of  in&nts  who  are  in  esse 
at  the  time  the  accumulation  is  directed  to  commence:  1  B.  S. 
778,  sees.  8,  4 
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A  decree  miuit  flierefoxe  be  entered,  declaring  the  constrao- 
tion  of  fhe  residnazy  olanse  of  fhe  will  to  he,  that  all  of  the 
grandchildren  who  were  in  esse  at  the  death  of  the  testator,  and 
no  others,  are  entitled  to  share  in  the  residue  of  his  i>er8onal 
estate;  and  directing  the  complainants  immediately  to  distribute 
to  each  of  the  grandchildren  who  is  now  of  the  age  of  tweniy- 
one,  the  one  twenty-third  part  of  such  residnazy  estate,  with 
the  accumulations  thereon  since  the  death  of  the  testator;  and 
that  they  distribute  to  each  of  the  grandchildren,  as  they 
arriTe  at  the  age  of  tweniy-one  years  respectively,  or  to  their 
representatives,  the  one  tweniy-third  part  of  su?h  residuary  es- 
tate, and  the  accumulations  thereon  up  to  the  time  of  such  first 
distribution  which  is  now  to  take  place,  with  their  respective 
shares  of  all  future  accumulations,  according  to  the  directiona 
of  the  will.  And  any  of  the  parties  interested  are  to  be  at  lib- 
erty to  apply,  from  time  to  time,  for  further  directions  to  carry 
this  decree  into  full  effect. 

The  costs  of  the  complainants,  and  of  the  guardian  ad  liiem 
of  the  in&nt  defendants,  up  to  and  including  this  decree,  are 
to  be  paid  by  the  executors,  out  of  such  residuary  estate,  be- 
fore distribution.  And  the  costs  of  any  future  applicationa 
which  may  hereafter  be  made,  are  to  abide  the  further  order  of 
the  court. 

BiQUsav  OB  Dsvm  to  GmLDBnr  Mbams  Oanjoaa  Livnro  at  Tibtaiob^ 
DiATH:  JaekstM  v.  Siaai$,  6  Am.  Dea  876;  Tkon^mn  ▼.  Oarwoodf  31  Id. 
602.  The  words  **  withoat  ehildren,"  imlen  a  difiBBrent  intent  appesn,  mn 
to  be  oonstrned  m  referring  to  children  liying  at  the  time  of  the  devisee's 
death:  Hdtmu  v.  WVUamiB,  1  Id.  49;  and  a  bequest  to  children  at  the  death 
of  a  tenant  for  life  must  be  shared  in  only  by  the  children  living  at  sooh 
death:  OoU  v.  (hreycn^  26  Id.  208.  And  a  beqnest  to  one's  ohildren  generally 
wiU  be  oonsferaed  to  embraoe  all  whoare  his  ohildren  atthe  date  of  his  death, 
thoogh  the  money  is  directed  to  be  paid  "  to  each  of  them  for  the  nse  of  their 
respective  children,  and  by  each  of  them  so  applied,"  though  some  of  them 
have  no  ohildren:  Oftcue  v.  Xodberman,  85  Id.  277. 

GoNSTBUonoK  ov  Wills. — ^The  principal  case  was  cited  in  referenoe  to 
the  constraetion  to  be  given  to  wiUs  in  DuBois  v.  Bay,  38  How.  Pr.  804;  8. 
C,  35  K.  T.  178;  MorrU  v.  Porter,  52  How.  Pr.  8;  Lane  v.  Broum,  20  Hon, 
885;  referred  to  on  the  point  that  unreasonable  constmotion  will  not  be  given 
to  a  will  if  it  can  be  avoided:  if onloe  v.  if onloe,  43  K.  Y.  868,  and  cited  to 
the  point  that  part  of  a  clause  in  a  will  might  stand,  although  another  part 
was  illegal  and  vc^d,  in  JkfMtday  v.  NtMUm,  27  Barb.  443.  Oases  in  this 
series  involving  questions  of  construction  of  a  will  may  be  found  1^  referring 
to  Maimkig  v.  Oraig,  41  Am.  Dec.  739,  and  note. 

LiOAom  TO  A  Glass.— Persons  bom  after  the  testator's  death  can  not  take 
under  a  legacy  to  a  class  unless  there  is  a  fixed  period.  Where  the  period  is 
Indefinite,  only  those  in  etie  at  the  testator's  death'  can  take:  Mytf  v.  M}ftn, 


424  Jaunce*  v.  Thorne  [New  York, 

16  Am.  Deo.  648.  And  where  in  a  limitation  to  the  BarriTora  of  a  class  of 
devisees  or  legatees  any  of  the  class  are  in  eme  at  the  testator's  death,  so  as  to 
be  capable  of  taking  a  ▼ested  interest,  the  sorviyorship  is  nsoaUy  construed 
with  reference  to  that  time,  so  as  to  give  the  repreaentativeB  of  such  of  the 
daM  as  die  after  the  testator  the  right  to  a  share  of  the  devise  or  beqneet  to 
the  claas:  MowaU  v.  Carow,  82  Id.  641.  If  the  language  of  the  will  imports 
ft  present  beqneet  of  property  to  be  distribnted  at  a  period  snbseqnent  to  the 
testator's  death,  those  perMms  im  esse  at  the  time  of  the  death  answering  the 
description  of  the  devisees  named  In  the  will  will  take  vested  interesti^  snb- 
Jeot»  however,  to  open  and  let  in  others  who  may  come  into  being  and  belong 
to  the  claas  at  the  time  appointed  for  distribntion:  Convene  v.  KtBogg,  7 
Barb.  692.  And  If  any  of  the  members  of  snch  class  should  die  previoos  to 
the  period  for  distrlbation,  their  sharss  will  go  to  their  respective  representa' 
tiveas  Thicker  r.BUkop,  16  K.T.  404;  both  dting principal 
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OoHiLiOT  ov  Laws— Dux  Exxounoif  ov  a  Will  must  be  detsradiied  by 
the  law  in  force  when  it  was  executed. 

Mods  ov  Pbovzno  a  Will  must  bx  in  Aooobdanob  with  the  law  In  fetes 
when  it  is  propounded  for  probate. 

All  thx  Subsobibino  Witnxbses  to  a  Will  living  in  the  state,  and  com- 
petent to  testify,  ought  to  be  sworn  and  examined  before  the  suxrogats 
when  the  will  is  sought  to  be  proved  and  admitted  to  probate. 

AzJi  THX  SuBSCOUBiNO  WiTNBSSBS  TO  A  WiLL  must,  ahcording  to  the  rule 
of  the  English  court  of  chancery,  when  a  bill  Is  filed  to  establish  a  wiU, 
be  called  and  examined  by  the  compUdnant,  if  they  are  living  and  com- 
petent to  testify,  in  order  to  give  the  adverse  party  an  opportunity  to 
oroas-examine  them  respecting  the  sanity  of  the  testator,  and  the  cii^ 
oomstances  attending  the  execution  of  the  will.  This  rule  also  appliei 
to  the  trial  of  an  issue  of  deviaavU  vd  non  out  of  ohanoery. 

Cbb  Vabioub  Subsobibimo  WrmxasBS  to  a  Will  Kkbd  vot  Aobsb  hi 
their  evidence,  nor  in  being  able  to  recollect  all  the  material  £aots,  nor 
need  the  evidence  of  all,  or  of  any  of  them,  support  the  wHL  It  may  be 
admitted  to  probate,  even  in  opposition  to  their  testimony.  All  that  ii 
requisite  is,  that  from  all  the  competent  evidence  adduoed  the  court 
should  be  satisfied  of  the  sanity  of  the  testator  and  the  due  execution  <rf 
thewilL 

Will  Kexd  hot  bx  Signed  in  thx  Pbbsxncb  ov  thx  SuBHOXTBTyo  Wir- 
nssxs,  under  the  statute  of  Charles  IL,  provided  it  was  in  fact  signed 
by  the  testator  previously  to  his  acknowledging  and  publishing  it  in  the 
presence  of  all  or  each  of  them. 

Aiii  thx  Witnxsses  to  a  Will  Nxxd  not  bx  Pbxbxnt  at  thx  Saici 
TlMX  to  make  a  valid  will,  under  the  statute  of  Charles  11.  It  la  suffi- 
cient that  they,  at  different  times,  in  the  presence  of  tiie  testator,  and 
at  his  request*  sign  their  names  as  subscribing  witnesses. 

WiCNXsa  to  a  Will  need  not,  aooording  to  the  BngUsh  deoirions,  be  in- 
formed or  know  that  the  Inatrumsnt  which  they  are  requerted  by  tfas 
testator  to  attest,  is  his 
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All  SuBscuiBlNO  Witnesses  to  a  Will  buko  Dead,  it  may  le  left  t« 
the  jury  to  presume  that  they  sabaoribed  in  the  testetor'a  pceaenoe. 

AcxirowLBDOHENT  ov  HIS  SiovATUBS  BT  A  TssTAlOB,  whether  in  hia  own 
handwriting  or  not,  need  not  be  fonnal,  nor  in  any  aet  tern  of  wordai 
It  ia  aoffioient  that  he  prodnoea  the  wfQ^  with  hia  aignatora  on  it^  and 
leqneata  the  witneaaea  to  ftttaat  ik 

hananrr  nr  thb  BaooixionoK  ov  Sumioiintnfo  WmrauB  ia  not  faM 
to  ft  will.  The  ooort,  in  anoh  a  oaae,  will  not  require  poaittveaffinnatiTe 
eridenoe  respecting  all  the  reqnirite  formalitiea,  bat  will  draw  Ita  oqa- 
dnaiona  from  all  the  eiiomnatanoaa  diaeloaed  by  the  evidenoe. 

AmiL  from  a  decree  aflSnnizig  the  order  of  a  snxrogate  ooori, 
admittiBg  to  probate  the  inll  of  William  Jaunoej.  The  alleged 
will  was  dated  in  May,  1826;  was  signed  and  sealed  at  the  end 
with  his  signatore  and  seal;  was  attested  hy  three  witnesses, 
Lttac  Jones,  James  Apps,  and  Charles  Robinson,  who  were  re- 
spectiTely  testator's  barber,  servant,  and  coachman.  The  attest- 
ing clause  declared  that  the  instroment  had  been  signed,  sealed, 
published,  and  declared  bj  William  Jatmcey,  as  and  for  his  last 
will,  **  in  the  presence  of  ns,  who  were  present  at  the  signing, 
sealing,  and  paUishing  thereof."  The  testimony  of  these  wit- 
nesses, so  far  as  essentiid  to  the  tmderstanding  <rf  the  questioiis 
determined,  is  sufficiently  stated  in  the  opinion. 

J.  O.  Spencer^  for  the  appellants. 

2>.  Lord  and  Charge  Oriffin^  for  the  respondents. 

Walwqbih,  Chancellor.  The  will  in  this  case  was  made, 
and  the  testator  died  previons  to  the  rerised  statates;  bat  the 
will  was  proTed  before  the  surrogate,  after  the  first  of  Jan- 
vary,  1880,  and  before  the  passage  of  the  act  of  May,  1887,  con- 
cerning the  proof  of  wills,  etc.:  Laws  of  1887,  p.  624.  The 
formalities  requisite  to  the  due  execution  of  the  will,  therefore, 
were  those  which  were  required  by  the  second  section  of  the  act 
of  March  6, 1818,  concerning  wills:  1  B.  L.  of  1818,  p.  864. 
But  the  mode  of  proof  must  be  that  which  was  prescribed  bj 
the  proTisions  of  the  revised  statutes  which  were  in  force  when 
the  will  was  propounded  for  probate,  before  the  surrogate,  in 
1836.  The  appellants'  counsel,  in  their  first  point,  insist  that 
in  a  proceeding  before  the  surrogate  to  prove  a  will  of  real  es- 
tate, under  the  provisions  of  the  revised  statutes,  all  the  wit- 
nesses to  such  will,  who  are  living  in  the  state  and  of  sound 
minds,  must  not  only  be  produced  and  examined,  but  that  they 
must  also  corroborate  each  other  as  to  the  facts  nec^sary  to  the 
valid  execution  of  the  will.  In  other  words,  that  each  witness 
must  be  able  to  show  that  all  the  requisites  of  the  statute  which 
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was  in  force,  at  the  execution  of  the  will,  were  complied  with. 
This  question  I  will  first  proceed  to  consider. 

The  article  of  the  reTised  statutes  relative  to  wills  of  real 
property  and  the  proof  of  them,  as  it  existed  in  1835,  provided 
that  upon  proof  being  made  of  the  due  service  of  the  notice  of 
the  application  to  prove  a  will  of  real  estate,  the  surrogate 
should  cause  the  witnesses  to  be  examined  before  him,  and 
should  reduce  the  proofs  and  examinations  to  writing.  And 
that  all  the  witnesses  to  such  will,  who  were  living  in  the  state, 
and  of  sound  mind,  should  be  produced  and  examined;  and 
that  the  death,  absence,  or  insanity  of  any  of  them,  should  be 
satisfactorily  shown  to  such  surrogate:  2  B.  S.  68,  sec.  12.  The 
thirteenth  section  directed  that,  when  any  one  or  more  of  the 
subscribing  witnesses  to  the  will  should  be  examined,  and  the 
other  witnesses  were  dead,  or  resided  out  of  the  state,  or  were 
inmne,  then  such  proof  should  be  taken  of  the  handwriting  of 
the  testator,  and  of  the  witness  or  witnesses  so  dead,  absent,  or 
insane,  and  of  such  other  circumstances  as  would  be  sufficient 
to  prove  such  will  on  a  trial  at  law.  The  next  section  provided 
that  if  it  should  appear,  upon  the  proof  taken,  that  such  will 
was  duly  executed,  that  the  testator,  at  the  time  of  executing 
the  same,  was  in  all  respects  competent  to  devise  real  estate,  and 
was  not  under  restraint,  the  will  and  the  proofs  and  examina- 
tions so  taken  should  be  recorded,  and  the  record  thereof  signed 
and  certified  by  the  surrogate.  These  were  all  the  provisions 
of  the  revised  statutes  relative  to  the  probate  of  a  will  of  real 
property,  where  all  or  any  of  the  subscribing  witnesses  were 
alive  and  could  be  examined.  And  in  aU  such  cases  the  allow- 
ing of  probate,  by  the  surrogate,  and  admitting  the  will  to  be 
recorded,  rendered  the  original  will,  or  the  record  of  the  proof 
thereof,  prima  facie  evidence  of  the  due  execution  of  such  will; 
but  subject  to  be  rebutted  by  contrary  proof:  2  B.  S.  68,  sec.  16. 

It  will  be  seen  by  reference  to  these  several  provisions  of  the 
revised  statutes,  which  are  substantially  the  same  with  those 
which  were  previously  in  existence,  except  as  to  the  tribunal  in 
which  the  proof  was  to  be  taken,  that  nothing  is  said  as  to  the 
necessity  of  each  witness  being  able  to  prove  that  all  the  form- 
alities required  by  law  were  complied  with,  where  all  the  sub- 
scribing witnesses  are  alive  and  in  a  situation  to  be  examined. 
The  statute  only  requires,  in  such  cases,  that  it  should  appear 
from  the  proof  thus  taken,  that  the  will  was  duly  executed,  by 
a  testator  wlio  was  competent  to  make  a  will,  and  who  was  free 
from  restraint.    Even  upon  a  bill  filei  to  establish  a  will  of  real 
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estaie,  and  where  the  decree  is  to  be  concloBiTe  upon  the  rights 
of  the  heirs  at  law,  the  court  of  bhanoexy  does  not  require  that 
each  subscribing  witness  should  be  able  to  recollect^  and  prove, 
that  all  the  formalities  of  the  statute  were  complied  with.    The 
rule  of  the  Bnglish  court  of  chancery  is,  that  upon  such  a  ball, 
«11  the  subscribing  witnesses,  if  living  and  competent  to  testily, 
must  be  called  by  the  pariy  seeldng  to  establish  the  will,  and 
must  be  examined  by  him;  so  as  to  give  the  adverse  party  an 
opportunily  to  cross-examine  them  as  to  the  saniiy  of  the  testa- 
tor, and  the  circumstances  attending  the  execution  of  the  will: 
Tawnsend  v.  Ivea,  1  Wils.  216;  Ogle  v.  Cook,  1  Yes.  sen.  177; 
Mndton  v.  Esr^ey,  4  Bum's  Ecc.  L.  102.    And  the  rule  is  the 
same  upon  the  tiial  of  an  issue  of  deviaavU  vel  non^  awarded  by 
the  court  of  chancery:  BooUe  v.  BlundeU,  1  G.  Coop.  186.    But 
I  have  not  been  able  to  find  any  case  in  which  it  has  been  held  to 
be  necessary  that  all  the  witnesses  should  testify  to  the  due  exe- 
cution of  the  will;  and  that  the  testator  was  of  sound  and  dis- 
posing mind  and  memory,  at  the  time  of  the  execution  thereof. 
On  the  contrary,  in  the  case  of  Lowe  v.  JcUiffe^  1  W.  Bl.  865, 
upon  a  trial  at  bar  in  the  court  of  king's  bench,  on  an  issue  of 
demsavU  vel  non  out  of  chancery,  the  will  was  established,  al- 
though all  the  subscribing  witnesses  swore  that  the  testator  was 
utterly  incapable  of  making  a  will,  or  of  transacting  any  other 
business  whatever,  at  the  time  the  will  in  controversy  was  sup- 
posed to  have  been  executed.   And  all  the  subscribing  witnesses 
in  that  case  were  subsequently  convicted  of  perjury:  See  7%$ 
King  v.  Ihieys  A  Oaley,  Id.  416.    Our  statute  provides,  in  ex- 
press terms,  that  if  any  one  of  the  subscribing  witnesses  is 
examined,  and  the  others  are  dead  or  incompetent,  or  out  of  the 
jurisdiction  of  the  state,  the  will  may  be  admitted  to  probate, 
upon  proof  of  the  handwriting  of  the  testator  and  of  the  wit- 
nesses who  can  not  be  examined,  and  of  such  other  circum- 
stances as  would  be  sufficient  to  prove  such  will  on  a  trial  at 
law.    I  can  not  believe,  therefore,  it  would  be  a  proper  con- 
struction of  this  statute  to  reject  the  probate  of  a  will,  where 
all  the  subscribing  witnesses  are  competent,  and  are  actually 
examined,  upon  the  very  narrow  ground  that  some  of  them  can 
not,  after  ten  years,  recollect  that  all  the  requisites  of  the  stat- 
ute of  wills  were  complied  with.    The  next  question  for  con- 
sideration, therefore,  is,  whether  it  appears,  upon  the  proofs 
taken  before  the  surrogate  in  this  case,  that  the  instrument  pro- 
pounded for  probate  as  the  will  of  William  Jauncey,  was  duly 
executed  as  a  will  of  real  estate. 
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The  eeocmd  seetion  of  the  act  of  March  6, 1818»  in  reference 
to  the  ezeontion  of  wille  of  real  estate,  is  the  same  in  sabstanoe 
as  the  provision  of  the  statate,  29  Charles  n.,  c.  8,  on  that 
sabject.  And  the  decisionB  in  the  English  coortSy  under  the 
last  mentioned  statute,  especially  such  as  were  made  prcTious  to 
our  separation  from  the  mother  country,  are  proper  to  be  taken 
into  consideration,  in  determining  the  question  whether  the  in- 
strument propounded  is  proved  to  have  been  duly  executed,  ac- 
cording to  the  requirements  of  the  act  of  1818.  The  language 
of  the  last  mentioned  act  is,  that  **  eveiy  such  last  will  and  tes- 
tament shall  be  in  writing,  and  signed  by  the  party  making  the 
same,  or  by  some  other  person,  in  his  presence,  and  by  his  ex- 
press direction;  and  shall  be  attested,  and  subscribed  in  the 
presence  of  such  party,  by  three  or  more  credible  witnesses,  or 
such  last  will  and  testament  shall  be  utterly  void:''  1 B.  L.  1818, 
p.  864,  sec.  2.  Two  questions  arose  under  the  English  statute, 
soon  after  its  passage,  which  are  to  some  extent  involved  in  the 
decision  of  this  case.  The  first  was,  whether  it  was  necessary 
that  the  testator  should  actually  sign  the  will  in  the  presence  of 
the  attesting  witnesses;  and  the  second,  whether  it  was  neces- 
sary that  he  should  publish  it,  as  a  will,  in  the  presence  of  such 
witnesses.  Both  of  these  questions  arose  in  the  case  of  Peaie  v. 
Otigly,  Oom.  197,  on  the  trial  of  an  ejectment  suit,  before  Ohief 
Justice  Trevor,  some  thirty  years  after  the  passage  of  the  statute. 
And  if  the  recollection  of  tbe  witness  was  to  be'  relied  on,  as  to 
what  actually  occurred  at  the  execution  of  the  will,  his  lordship 
decided  both  those  questions  in  the  negative.  Yezy  little  reli- 
ance, however,  is  to  be  placed  upon  that  case  as  a  judicial  decis- 
ion, upon  either  of  the  questions  referred  to.  For  it  was,  at  the 
best,  a  mere  nisi  prius  decision;  and  it  appears  to  have  been 
submitted  to  the  jury,  as  a  question  of  &ct,  whether  the  provis- 
ions of  the  statute  had  been  complied  with.  And,  under  the 
circumstances  of  that  case,  I  think  the  jury  were  authorized  to 
presume  that  the  will  was  not  only  signed  in  the  presence  of  all 
the  subscribing  witnesses,  but  that  it  was  also  published  by  the 
testator  as  his  will,  in  their  presence.  Two  of  the  witnesses 
were  dead,  and  the  survivor  was  examined  twenty-seven  years 
after  the  will  was  executed.  It  is  hardly  probable,  therefore, 
I  after  such  a  lapse  of  time,  that  he  would  recollect  what  occurred 

at  the  execution  of  the  will.  And  the  circumstances  having 
passed  from  his  mind,  he  might  vexy  naturally  suppose  he  did 
not  see  the  testator  write  his  name  to  the  will,  or  hear  him  tell 
the  witnesses  what  the  instrument  was  which  they  vrere  called 
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upon  to  attest  the  execution  of.  Bnt  the  attestation  clause, 
which  was  in  the  handwriting  of  the  testator  in  that  case»  stated 
that  the  instrument  which  the  witnesses  were  called  on  to  attest, 
was  signed,  sealed,  and  published  as  his  will,  in  their  presence. 

In  reference  to  the  first  question,  howerer,  the  case  of  Le- 
mayne  v.  Stanley,  3  Lev.  1,  and  the  case  in  Skinner,  Anon.,  Skin. 
227,  must  have. assumed  the  ground  that  an  actual  signing  of 
the  will,  by  the  testator,  in  the  presence  of  all  the  subscribing 
witnesses,  was  unnecessary;  though  I  think  the  first  case  was  an 
erroneous  construction  of  the  statute,  as  to  what  a  signing  of 
the  will  by  the  testator  really  was.  Independent  of  those  cases, 
it  has  been  deliberately  settied,  in  England,  for  nearly  a  cen- 
tury, that  the  statute  of  29  Charles  n.,  c.  8,  did  not  require 
the  testator  to  sign  his  will  in  the  presence  of  the  attesting  wi^ 
nesses,  provided  it  was  actually  signed  by  him,  previous  to  his 
acknowledgment  and  publication  of  the  will  in  the  presence  of 
all  or  each  of  those  witnesses. 

In  Stonehouse  v.  Evelyn,  which  came  before  Sir  Joseph  Jekyl, 
the  master  of  the  rolls  in  1734,  3  P.  Wms.  263,  the  proof  was 
full  that  all  of  the  attesting  witnesses  subscribed  their  names  to 
the  will  in  the  presence  of  the  testatrix.  But  one  of  them  said 
he  did  not  see  her  sign  the  will;  but  she  owned,  at  the  time  the 
witnesses  attested  it,  that  her  name,  signed  thereto,  was  her  own 
handwriting.  His  honor  held  that,  without  doubt,  that  was 
sufficient.  And  the  reporter  adds,  that  on  the  same  day,  he 
mentioned  that  decision  to  Justice  Forteecue  Aland,  formerly  a 
judge  of  the  king's  bench,  and  then  one  of  the  justices  of  the 
court  of  common  pleas,  who  said  it  was  the  common  practice, 
and  that  he  had  so  ruled  two  or  three  times,  upon  evidence,  at 
the  circuit;  and  that  it  was  sufficient  if  one  of  the  subscribing 
witnesses  swore  that  the  testator  acknowledged  the  signature  to 
be  his  own  handwriting.  The  question  came  before  Lord  Hard- 
wicke,  eighteen  years  afterwards,  in  the  case  of  Orayson  v. 
Atkmgon,  2  Yes.  sen.  454,  and  he  decided  that  it  was  not  neces- 
sary that  the  testator  should  sign  the  will  in  the  presence  of  the 
witnesses;  but  that  an  acknowledgment  by  him  to  the  attesting 
witnesses  that  it  was  his  hand,  was  sufficient.  Two  years  after- 
wards, the  case  of  EUis  v.  Smith,  1  Yes.  jun.  12,  came  before  his 
lordship,  assisted  by  the  master  of  the  rolls,  the  chief  justice  of 
the  common  pleas,  and  the  chief  baron  of  the  exchequer.  And 
the  question  was  there  deliberately  decided,  that  the  acknowledg- 
ment of  the  testator,  before  the  attesting  witnesses  to  a  will  pre* 
viously  signed  by  him,  was  equivalent  to  signing  it  before  them. 
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and  was  a  good  execution  of  the  will.  Since  this  last  decision, 
in  1764»  the  law  appears  to  have  been  unquestioned  in  England, 
that  under  the  statute  of  Charles  n.,  it  is  not  necessary  to  the 
▼alidiiy  of  a  will  of  real  estate  that  the  testator  should  have 
signed  it  in  the  presence  of  the  subscribing  witnesses.  And  this 
construction  of  the  statute  appears  to  have  been  f oAowed  in  this 
state,  and  in  most  of  the  states  of  the  union  which  have  adopted 
the  language  of  that  statute,  in  prescribing  the  formalities  to  be 
observed  in  the  execution  of  wills. 

It  was  also  settled  in  Enghind,  at  a  very  early  day,  that  a  will 
of  real  estate  attested  by  three  witnesses,  who,  at  several  times, 
subscribed  their  names,  in  the  presence  of  the  testator  and  at 
Us  request,  was  valid,  although  aU  the  witnesses  were  never 
present  at  the  same  time:  iln(m.,20h.0as.  109;  Cookv.  Panom, 
Free,  in  Oh.  184;  Jones  v.  Lake,  2  Atk.  176,  n.  It  is  at  least 
doubtful  whether  the  decisions  upon  either  of  these  questions 
were  in  conf ormily  with  the  intention  of  the  framers  of  the  pro- 
vifidons,  in  the  statute  of  Charles,  relative  to  the  eseention  of 
wills  of  real  estate.  But  they  are  in  conformity  with  the  letter 
of  the  statute,  which  only  required  that  the  will  should  be  signed 
by  the  testator,  but  not  that  such  signing  should  take  place  in 
the  presence  of  the  attesting  witnesses.  Nor  did  the  statute,  in 
terms,  require  the  witnesses  to  attest  the  will  at  the  same  time, 
and  in  the  presence  of  each  other,  but  only  that  the  will  should 
be  attested  by  three  witnesses  who  should  subscribe  the  same  in 
the  presence  of  the  testator.  These  decisions  had  been  so  long 
acquiesced  in  as  to  have  become  a  rule  of  property  previous  to  the 
revolution.  It  is  therefore  too  Lite  to  disturb  them,  in  reference 
to  any  rights  which  had  accrued  under  wills  previous  to  the  re- 
vised statutes;  or  even  since,  so  far  as  the  language  of  the  statute 
has  not  been  changed. 

This  construction  of  the  statute  having  been  estaUiahed,  the 
question  naturally  arose  what  it  was  that  the  subscribing  wit* 
nesses  to  the  will  were  to  attest?  the  fact  that  the  testator  had 
actually  signed  the  instrument,  and  that  he  recognized  or  pub- 
lished it  as  Ids  will,  or  only  the  &ct  that  he  acknowledged  the 
execution  of  the  instrument  to  which  he  requested  them  to  sub- 
scribe their  names  as  witnesses;  leaving  the  &cts  that  it  had 
been  actually  signed  by  him,  or  by  lus  direction  and  in  his  pres- 
ence, and  that  he  intended  it  as  a  testamentary  disposition  of 
his  property,  to  be  supplied  by  other  proofs,  if  necessary?  Upon 
a  careful  examination  of  the  cases  on  this  subject,  in  England, 
I  am  not  prepared  to  say  that  the  question  as  to  the  vieneesityof 
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an  admxadon  of  his  signatoxe,  or  of  a  xeoognition  of  the  inBtni- 
ment  hy  ihe  testator  as  a  will,  to  and  in  the  presence  of  the  at- 
testing witnesses^  at  the  time  they  signed  their  names  to  such 
instrument  as  witnesses,  was  definitirely  settled  there  previous  to 
our  declaration  of  independence.  But  in  a  comparatiTely  recent 
case,  The  Ihisteesofihe  British  Mtueum  v.  White,  8  Moo.  &  P. 
689;  White  ▼.  Ttueteee  of  Britia.  Museum,  6  Bing.  810,  both 
branches  of  this  question  came  before  the  late  Chief  Justice 
Tindaly  and  his  associates,  and  were  deliberatelj  decided  bj 
them.  The  case  came  up  in  the  form  of  a  special  verdict  found 
upon  the  trial  of  a  feigned  issue,  of  demsavU  vd  rum,  out  of  the 
court  of  chancery.  Of  course  there  was  no  room  for  presump- 
tion that  the  witnesses,  or  any  of  them,  had  forgotten  the  cir- 
cumstances attending  the  execution  of  the  supposed  will.  By 
the  special  verdict,  it  appeared  that  the  instrument,  which  upon 
its  face  purported  to  be  the  testator's  will,  was  aU  in  his  handwrit- 
ing, except  the  signatures  of  the  subscribing  witnesses;  that  im- 
mediately above  their  names  there  were  written  these  words,  in  his 
handwriting: ''  In  the  presence  of  us  as  witnesses  thereto;"  that 
the  testator  had  signed  it  before  it  was  signed  by  the  witnesses, 
or  either  of  them;  that  about  five  months  before  his  death  he 
requested  two  of  the  attesting  witnesses  to  sign  their  names  to 
the  instrument,  and  they  did  so  in  his  presence,  but  th^  did 
not  see  his  signature,  nor  were  they  informed  by  him  then,  or 
at  any  other  time,  what  was  the  nature  of  the  instrument,  or 
why  they  were  requested  to  sign  the  same;  that  about  two 
months  afterwards  the  testator  requested  the  other  subscribing 
witness  to  sign  his  name  to  the  instrument,  which  he  immedi- 
ately did  in  the  testator's  presence,  who  then  informed  him  that 
it  was  his  will;  and  that  the  testator  was  of  soimd  and  dispos- 
ing mind  and  memoxy,  at  the  time  he  signed  the  paper  himself, 
and  also  at  the  times  when  the  witnesses  signed  their  names  to 
the  same.  The  court,  upon  a  full  argument,  and  after  taking 
time  to  examine  the  questions  raised,  decided  in  favor  of  the 
validity  of  the  will.  The  question  again  came  before  that  court, 
about  two  years  afterwards,  and  in  substantially  the  same  form, 
in  the  case  of  Wright  v.  Wright,  6  Moo.  &  P.  816,  upon  an  issue 
ordered  by  the  vice-chancellor.  But  the  court  informed  the 
counsel  for  the  defendant  that  they  intended  to  adhere  to  the 
decision  in  the  case  of  White  v.  The  Ihistees  of  ihe  BriHsh  Mu^ 
seum,  supra;  and  that  if  the  defendant  was  not  satisfied  with  it, 
he  could  appeal  to  a  higher  tribunal,  as  the  question  was  open 
to  him  upon  the  record. 
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I  am  not  prepared  to  go  the  whole  length  of  these  last  two 
decisions.  For  they  establish  the  principle  that  under  the  stat- 
ute of  CSharles,  an  instrument  may  be  a  yalid  will  of  real  estate, 
although  neither  of  the  subscribing  witnesses  at  the  time  they 
attested  its  execution,  knew  or  were  informed  that  it  was  a  will, 
or  that  it  had  been  signed  by  the  alleged  testator,  or  by  any 
one  for  him,  so  as  to  make  it  a  yalid  will  upon  its  being  duly 
attested  or  signed  by  the  necessary  number  of  witnesses.  What 
do  the  witnesses  attest  in  such  a  case,  where  they  are  entirely 
ignorant  of  what  the  testator  is  intending  to  do,  or  what  he  has 
done,  or  what  is  the  object  of  obtaining  their  signatures  to  the 
paper  which  is  presented  to  them  for  that  purpose?  Certainly 
nothing.  For  they  neither  attest  the  instrument  as  a  will, 
which  the  testator  has  in  &ct,  though  without  their  knowledge, 
already  signed,  nor  the  &ct  that  he  has  signed  the  instrument  in 
their  presence,  nor  that  he  has  admitted  to  them  thatit  had  been 
signed  by  him  before  that  time.  Surely  the  attesting  witnesses 
should  see  the  testator  or  some  one  for  him,  sign  the  instru- 
ment, which  they  were  called  upon  to  witness;  or  the  testator 
should  either  say  or  do  something,  in  their  presence  or  hearing, 
indicating  that  he  intends  to  recognize  such  instrument  or 
paper  as  one  which  has  been  signed  by  him,  as  a  valid  will,  or 
as  hairing  been  signed  by  his  authority  for  the  pwcpoaea  therein 
expressed.  At  the  same  time,  I  do  not  deem  it  necessary  that 
the  testator  should  in  terms  declare  that  his  name,  signed  to 
the  will,  was  so  signed  by  him,  or  that  it  was  so  signed  by  his 
authority  and  direction,  and  in  his  presence.  But  the  production 
of  the  will  with  lus  name  subscribed  to  it,  and  in  such  a  way 
that  the  signature  could  be  seen  by  the  attesting  witnesses,  and 
the  request  of  the  testator  that  they  should  witness  the  execu- 
tion of  the  instrument  by  him,  or  as  his  will,  would  of  itself  be 
a  sufficient  acknowledgment  of  his  signature  to  render  the  will 
valid,  under  the  provisions  of  the  act  which  was  in  force  when 
this  will  was  made:  See  Devisees  of  Eelbeck  v.  Oranberry^  2 
Hayw.  232  [2  Am.  Dec.  624];  HM  v.  HaU,  17  Pick.  873;  Cochr 
van's  Wm,  3  Bibb,  494;  IhU  v.  Oenge,  3  Curt.  Ecc.  172. 

It  is  a  very  different  question,  however,  whether,  to  sustain 
and  establish  the  validity  of  a  will,  the  courts  should  hold  it  to 
be  necessary  for  the  subscribing  witnesses  to  recollect  and  tes- 
tify to  the  fact  that  all  the  formalities  prescribed  in  the  statute 
were  actually  complied  with.  For  if  this  were  required,  vezy 
few  devises  of  property  would  be  supported  unless  the  testimony 
of  the  witnesses  was  taken  and  perpetuated  very  soon  after  the 
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wills  attested  hy  ihem  were  made.  This,  in  many  oases,  would 
be  wholly  impracticable;  as  ihe  testator  freqnently  lives  many 
years  after  he  has  executed  his  will.  And  where  there  is  good 
reason  to  suppose  the  will  has  been  duly  executed,  and  that  no 
fraud  or  want  of  testamentaxy  capacity  existed  at  the  time  it  was 
made,  justice  to  the  dead  as  well  as  to  the  living,  requires  that 
the  declared  wishes  of  the  testator  should  not  be  defeated  by 
the  imperfect  recollections  of  the  attesting  witnesses;  or  by  rear 
son  of  their  deaths  or  removal  beyond  the  jurisdiction  of  the 
state.  It  is  for  this  reason  that  the  most  liberal  presumptions, 
in  IftTor  of  the  due  execution  of  wills,  are  sanctioned  by  courts 
of  justice,  where  from  lapse  of  time,  or  otherwise,  it  may  be 
impossible  to  give  positive  evidence  on  the  subject.  A  will  may, 
therefore,  be  sustained  even  in  opposition  to  the  positive  testi- 
mony of  one  or  more  of  the  subscribing  witnesses,  who,  either 
mistakenly  or  corruptly,  swear  that  the  formalities  required  by 
the  statute  were  not  complied  with,  if  from  other  testimony  in 
the  case  the  court  or  jury  is  satisfied  that  the  contrary  was  the 
fact.  And  where  any  of  the  witnesses  are  dead,  or  in  such  a 
situation  that  their  testimony  can  not  be  obtained,  proof  of  their 
signatures  is  received,  as  secondary  evidence  of  the  facts  to 
which  th^  have  attested  by  subscribing  the  will  as  witnesses  to 
the  execution  thereof.  The  same  rule  is  frequently  applied  to  the 
case  of  a  subscribing  witness  who  is  called  and  sworn,  but  who, 
from  defect  of  memory,  has  no  recollection  of  the  transaction 
except  that  his  signature  to  the  will  is  genuine.  The  decisions 
which  have  a  bearing  upon  the  question,  whether  the  evidence, 
in  this  case,  was  sufficient  to  establish  the  fact  that  the  testator 
subscribed  and  published  the  instrument  propoimded  as  his 
will,  or  recognized  the  same  as  having  been  signed  by  him,  in 
the  presence  of  the  three  subscribing  witnesses  who  signed  their 
names  in  his  presence,  are  very  numerous;  and  it  may  be  useful, 
in  considering  that  question,  to  refer  to  some  of  them. 

In  Hudson's  Case,  Skin.  79,  which  came  before  the  court  of 
king's  bench,  on  a  trial  at  bar,  only  five  years  after  the  statute  of 
Charles,  the  will  was  established  against  the  testimony  of  two  of 
the  subscribing  witnesses,  who  swore  the  testator  did  not  exe- 
cute the  will,  he  being  incapable  of  doing  so,  and  that  his  mark 
was  affixed  by  another  guiding  his  hand,  and  that  he  said  noth- 
ing; the  court  and  jury  being  satisfied  from  other  evidence,  that 
the  wiU  was  duly  executed.  In  the  case  of  Hands  v.  James,  Oom. 
681,  where  the  witnesses  to  the  will  were  aU  dead,  it  was  left 
to  the  jury  to  presume  that  they  subscribed  as  witnesses  in  the 
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teBtator's  preeenoe;  although  that  fact  was  not  stated  in  the  at- 
testation  clause.  And  that  dedaion  was  followed  in  the  snbee- 
quent  cases  of  Croft  v.  Pawld,  2  Stra.  1109,  and  of  Brioe  ▼. 
Smith,  Willes,  1. 

Previous  to  the  English  statute  of  July,  1887, 1  T^ot,  c.  26, 
for  the  amendment  of  the  law  with  respect  to  wills,  rezy  few  cases 
arose  before  the  ecclesiastical  courts  in  England,  calling  for  a 
construction  of  the  laws  relatiye  to  the  execution  of  wills  of  real 
estate.  But  that  statute  requires  the  same  formalities  to  be 
observed  in  the  making  of  wills  of  personal  property  as  of  real 
estate.  The  ninth  section  of  the  act  requires  that  the  will  shall 
be  signed  at  the  foot  or  end  thereof,  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  that  such 
signature  shall  be  made,  or  acknowledged  by  the  testator,  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  and 
that  such  witnesses  shall  attest  and  subscribe  the  will  in  the 
presence  of  the  testator.  And  since  the  passage  of  that  statute, 
several  cases,  involving  the  question  as  to  what  evidence  is  requi- 
site to  establish  a  will  under  its  provisions,  have  come  before 
Sir  Herbert  Jenner  Fust,  the  official  principal  of  the  arches 
court  and  judge  of  the  prerogative  court  of  Canterbury. 
Although  the  decisions  of  that  very  able  and  distinguished 
judge  and  civilian,  are  of  no  higher  authority  here  than  those  of 
judges  of  other  courts  in  Englajid,  and  in  our  sister  states,  hav- 
ing the  same  experience  and  knowledge  in  testamentary  cases, 
they  are  entitled  to  great  consideration,  as  judicial  opinions 
upon  the  examination  and  decision  of  the  question  now  under 
consideration.  It  will  be  recollected  that  the  statute  1  Yict.,  c. 
26,  requires  that  the  signature  of  the  testator  shall  be  made  or 
acknowledged  by  bim  in  the  presence  of  two  or  more  attesting 
vritnesses,  present  at  the  same  time.  And  the  decisions  of  Sir 
Herbert  Jenner  Fust  to  which  I  shall  refer,  are  mostly  upon  the 
question  whether  these  requirements  of  the  statute  had  been 
complied  with,  in  making  the  wills  propounded  for  probate. 

In  Chambers  d>  YaJtman  v.  The  Queen'8  Frodor,  2  Curt.  416, 
which  came  before  the  prerogative  court,  in  May,  1840,  there 
were  three  vdtnesses  to  the  will.  One  of  them  swore  that  it  was 
signed  by  the  testator  in  the  presence  of  aU  of  them,  and  that  he 
then  put  his  finger  upon  the  seal,  and  said,  **  This  is  my  act  and 
deed,"  and  then  they  witnessed  it  as  a  will,  in  his  presence. 
Another  testified  to  the  acknowledgment  of  it  as  a  will,  but 
could  not  recollect  that  the  testator  signed  it  in  her  presence,  or 
that  he  said  anything  about  his  signature  to  it.     And  the  third 
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swore  that  he  did  aot  see  the  testator  sign  the  will,  but  that 
ihars  were  a  signatnxeand  a  seal  affixed  to  it;  and  that  when  they 
were  requested  to  witness  the  will,  the  testator  pointed  to  the 
seal  where  his  name  was  already  written.  The  counsel  for  the 
ero  wn  contended  that  the  will  was  not  executed  in  conformity  to 
the  statute;  as  two  of  the  witnesses  swore  that  the  will  was  not 
signed  in  their  presence,  and  there  was  no  direct  acknowledg- 
ment of  his  signature,  as  such,  by  the  testator.  But  the  learned 
judge  dedared  he  was  satisfied,  from  the  CTidence,  that  the  will 
was  signed  by  the  testator  in  the  presence  of  all  the  witnesses, 
and  that  two  of  them  had  forgotten  the  fact.  And  in  the  case 
ciChvev.  ChEwen^SOurt.  161,  which  came  before  the  same  court, 
two  years  afterwards,  the  same  learned  judge  pronounced  in 
fsTor  of  the  due  execution  of  a  will,  upon  proof  by  the  scriyener, 
who  drew  and  witnessed  the  will,  that  it  was  signed  by  the  tes- 
tator, in  the  presence  of  him  and  of  the  other  witness;  although 
the  latter,  who  was  not  examined  until  two  years  after  the  will 
was  made,  was  confident  that  the  will  was  not  signed  by  the  tes- 
tator in  his  presence,  and  that  nothing  was  said  about  his  sig- 
nature. 

In  the  case  of  IloU  ▼.  Oenge,  8  Ourt.  160,  decided  in  the  same 
year,  the  probate  of  the  will  was  rejected;  the  testator,  at  the 
time  he  requested  the  witnesses  to  put  their  names  to  it,  having 
carefully  concealed  the  writing,  so  that  th^  did  not  see  his 
name;  and  having  neither  signed  it  in  their  presence,  nor  told 
them  it  was  signed  by  him.  In  that  case,  however,  Sir  H.  J. 
Fust  admits  there  may  be  a  virtual  acknowledgment  of  his  sig- 
nature  by  the  testator.  He  says:  ''  It  is  not  necessary  that  the 
testator  should  state  to  the  witnesses  that  it  is  hissignature;  the 
production  of  a  will  by  the  testator,  it  having  his  name  upon  it, 
and  a  request  to  the  witnesses  to  attest  it,  would  be  a  sufficient 
acknowledgment  of  the  signature,  imder  the  present  statute.'' 

In  the  case  of  Oate  v.  Oate,  3  Curt.  451,  before  the  same  court, 
in  March,  1848,  the  testator  produced  to  the  attesting  witnesses 
a  wiU,  aU  in  his  own  handwriting,  having  his  name  and  seal 
affixed,  and  requested  them  to  sign  their  names  under  his,  or 
"  down  here,"  pointing  to  a  place  just  below  his  own  name  and 
seal.  And  the  court  held  that  this  was  a  sufficient  acknowledg- 
ment of  his  signature,  by  the  testator;  although  there  was  no 
certain  evidence  that  the  signature  was  in  the  testator's  hand- 
writing, and  only  one  of  the  witnesses  knew  that  it  was  a  will 
when  they  were  called  on  to  attest  it.  The  case  of  Blahe  v. 
Knighif  Id.  647,  came  before  the  same  court  about  two  months 
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afterwards,  and  a  similar  decision  was  made.  In  that  case  the 
tliree  attesting  witnesses  were  examined;  and  the  substance  of 
their  testimony  was,  that  the  decedent  did  not  sign  the  will  in 
their  presence,  nor  formally  acknowledge  his  signature  to  them, 
nor  did  they  recollect  to  have  seen  his  signature;  that  the  first 
witness  reoeiyed  notice  that  he,  and  his  son,  and  his  apprentice^ 
the  three  attesting  witnesses,  were  wanted  by  the  decedent  to 
witness  his  will,  and  they  went  to  his  room  accordingly;  that 
he  there  produced  the  will,  which  was  written  on  one  side  of  a 
sheet  of  paper,  and  spread  it  out  upon  the  table,  before  them, 
and  said:  ''  This  is  my  will;  it  is  a  small  will,  written  on  one 
sheet  of  paper  and  all  on  one  side;  will  you  witness  it?"  and 
that  they  then  subscribed  their  names  to  it  as  witnesses,  in  his 
presence,  no  other  person  being  in  the  room.  It  further  ap» 
peared,  that  the  testator  had  formerly  been  a  writer  in  an  attor- 
ney's office,  and  that  the  wiU  was  in  his  own  handwriting;  the 
attestation  clause,  upon  its  face,  being  in  such  a  form  as  to  show 
that  all  the  provisions  of  the  recent  statute  had  been  complied 
with,  in  executing  the  will.  His  honor  said  he  had  not  a  doubt 
that  the  name  of  the  testator  was  signed  to  the  wiU  before  the 
witnesses  attested  it,  any  more  than  if  they  had  positively  sworn 
to  the  fact,  and  that  the  memory  of  the  witnesses  had  failed 
them,  the  transaction  having  taken  place  more  than  four  years 
previous  to  their  examination;  that  tiie  court  could  not  safely 
trust  to  the  memory  of  vritnesses  under  such  droumstanoes,  but 
must  attend  to  the  facts  of  the  case,  and  say  whether  it  was  sat- 
isfied that  the  name  of  the  deceased  was  to  the  wiU  when  the 
witnesses  signed,  whether  signed  in  their  presence,  or  signed 
beforehand  and  acknowledged  in  their  presence.  He  therefore 
pronounced  for  the  validity  of  the  will. 

The  like  decision  was  made  byhimin  July,  1848,  in  the  case  of 
Keigwin  v.  Keigvoin,  3  Ourt.  607.  There  the  two  subscribing  vritr 
nesses  testified  that  they  were  at  work  in  the  house  of  the  testa- 
trix; thatonthedayof  the  date  of  the  wiU,  she  brought  a  paper 
into  the  room  where  they  l>oth  were,  which  they  identified  as  the 
instrument  propounded  for  probate;  that  she  brought  a  pen  and 
inkstand  with  her,  and  said  to  them,  "  I  want  you  to  sign  this 
paper,''  and  pointed  to  the  place  where  they  were  to  sign;  that 
the  paper  was  folded  so  that  they  only  saw  her  signature,  which 
was  then  affixed  to  it;  that  they  both  subscribed  it  accordingly 
in  her  presence;  that  they  had  no  recollection  of  her  having 
pointed  out  her  signature  to  them  as  being  her  name,  but  th^ 
were  certain  she  did  not  say  anything  in  particular  about  her 
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handwriting.    The  will  had  been  prepared  at  the  request  of  the 
testatrix  by  a  friend,  and  left  with  her;  and  he  dated  it  on  that 
day  becanae  she  told  him  she  shonld  have  some  men  to  work  for 
her  at  that  time,  who  could  attest  its  execution.    His  honor  said 
the  will  was  executed  according  to  the  requirements  of  the  stat- 
ute»  and  that  there  was  a  sufficient  acknowledgment  of  her  sig- 
nature; that  it  was  not  necessary  for  her  to  say,  in  express  terms, 
**  That  is  my  signature;''  but  it  was  sufficient  if  it  clearly  ap- 
peared that  the  signature  was  existent  on  the  will  when  she  pro- 
duced it  to  the  witnesses,  and  was  seen  by  them  when  they  did,  at 
her  request,  subscribe  their  names  as  attesting  witnesses.    In 
the  case  of  Cooper  ▼.  Bookett,  Id.  648,  which  came  before  the 
same  judge  a  few  days  afterwards,  he  decided  in  laror  of  the 
will,  upon  the  fiicts  testified  to  by  the  attesting  witnesses,  and 
the  appearance  of  the  will  itself,  which  was  all  in  the  handwrit- 
ing of  the  testator,  although  both  subscribing  witnesses,  two 
ignorant  servants  in  the  house,  thought  the  testator's  name  had 
not  been  subscribed  to  the  will  when  their  subscriptions  were 
made.    I  have  doubts  as  to  the  correctness  of  this  last  dedsion, 
however,  if  the  learned  judge  was  right  in  supposing  that,  un- 
der the  recent  English  statute,  the  signing  of  the  testator  must 
actually  precede  the  subscriptions  of  the  witnesses,  and  that  it  is 
not  sufficient  for  him  to  sign  the  will  the  moment  after,  in  their 
presence  and  under  their  cognizance.    For  the  impression  which 
the  testimony  in  that  case  makes  upon  my  mind,  as  to  the  mat- 
ter of  fact,  is  thatimmediately  after  the  witnesses  had  subscribed 
their  names,  the  testator  took  the  pen  and  wrote  his  own  name, 
saying  to  them  at  the  same  time,  "  This  is  my  name  in  your  pres- 
ence;" which  any  testator,  who  was  ignorant  of  the  previous  de- 
cisions of  the  court  upon  the  question,  might  have  supposed  was 
the  same  thing  as  if  he  had  signed  his  name  the  instant  before 
the  witnesses  subscribed  theirs.    It  may  also  be  remarked,  in 
relation  to  the  last  case,  that  the  witnesses  must  have  been  ex- 
amined within  four  or  five  months  after  they  attested  the  execu- 
tion of  the  will,  which  is  also  a  circumstance  in  favor  of  the 
probable  accuracy  of  their  recollections  as  to  what  actually  took 
place.    But  a  wrong  conclusion,  by  a  judge,  upon  a  matter  of 
fact,  does  not  detract  from  the  value  of  his  opinion  upon  a  ques- 
tion of  law  which  is  involved  in  his  decision;  unless  the  legal 
principle  decided  by  him  would,  if  established,  have  a  tendency 
to  lead  the  mind  to  wrong  conclusions  as  to  matters  of  fact. 

I  have  intentionally  omitted  to  refer  to  several  other  cases  in 
the  prerogative  court,  which  are  to  be  found  in  Ourteis'  reports^ 
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having  a  bearing  npon  the  question  now  tinder  consideration, 
becanae  they  arose  upon  sammarj  applications,  and  were  de- 
cided ex  parte.  The  only  other  case,  in  that  coort,  to  which  I 
shall  refer,  was  decided  upon  contestation,  in  June  of  the  present 
year.  It  is  the  case  of  Le  Baa  v.  Qregory  S  McCuUoch,  10  Lond. 
Jur.  718,  and  it  contains  a  reiteration  of  the  principle  embraced 
in  the  previous  decisions,  which  I  have  stated  more  at  length. 
I  only  refer  to  it,  therefore,  to  show  that  down  to  this  time  the 
opinion  of  Sir  Herbert  Jenner  Fust  remains  unchanged,  thai 
where  there  is  an  infirmity  in  the  recollections  of  the  attesting 
witnesses,  to  a  will,  as  to  what  took  place  at  the  time  of  its  exe- 
cution, the  court  does  not  require  positive  and  affirmative  evi- 
dence that  all  the  formalities  required  by  the  statute  were  com- 
plied with;  but  that  it  will  look  at  all  the -circumstances  of  the 
case,  in  forming  its  conclusions  of  fact  on  that  subject.  It  also 
may  be  fairly  inferred  from  this  recent  decision,  that  none  of 
the  ntimerous  decisions  in  the  prerogative  court  to  which  I  have 
referred  have  been  overruled  or  questioned  in  the  court  of  ap- 
peals; which  is  the  judicial  committee  of  the  privy  council.  The 
caseof  fucZsonv.  Parker,  1  Bob.  Ecc.  24;  8.  C,  8  Lond.  Jur.  786; 
decided  by  Dr.  Lushington,  in  July,  1844,  and  referred  to  hj 
the  coxmsel  for  these  appellants,  upon  the  argument  in  the 
present  case,  is  not  in  conflict  with  any  of  the  decisions  of  the 
learned  judge  whose  seat  Dr.  Lushington  temporarily  occupied; 
although  he  evidently  doubts  the  correctness  of  the  decision  of 
the  court  of  common  pleas  in  the  case  of  White  v.  The  Ihisieet 
of  the  BrUish  Museum,  6  Bing.  310. 

The  cases  in  our  own  coimtry  are  also  in  conformity  to  these 
decisions  in  the  ecclesiastical  courts  in  England.  In  Jackson  v. 
Le  Orange,  19  Johns.  886  [10  Am.  Dec.  237],  the  question  arose, 
as  to  the  due  execution  of  a  will,  after  a  lapse  of  twenty-five 
years.  One  subscribing  witness  was  dead.  Another,  who  was 
examined  upon  the  trial,  proved  his  own  signature  as  a  witness, 
but  could  not  recollect  whether  all  the  subscribing  witnesses 
were  present.  Nor  could  he  remember  any  of  the  circtimstances 
attending  his  own  attestation,  or  the  execution  of  the  will  by 
the  testator;  but  he  presumed  it  must  have  been  executed  in  his 
presence,  from  the  fact  that  he  had  witnessed  it.  It  appearing 
that  the  other  surviving  witness  was  alive  and  within  tiie  juris- 
diction of  the  court,  it  was  veiy  properly  held  that  he  should 
have  been  called  and  sworn .  But  the  late  Chief  Justice  Spencer, 
who  delivered  the  opinion  of  the  court  in  that  case,  said,  if  the 
third  witness  had  been  called  and  his  recollection  had  also  fiiiled 
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him^  still  if  he  oonld  have  proved  his  signatnxey  it  would,  upon 
proving  the  signature  of  the  testator,  have  been  sufficient  proof  of 
the  due  execution  of  the  will  to  entitle  it  to  be  read  in  evidence; 
that  the  law  did  not  require  impossibilities,  and  where  a  will 
had  been  executed  a  long  time,  it  was  not  ordinarily  to  be  ex« 
pected  that  the  witnesses  would  be  able  to  remember  all  the 
material  facts. 

In  the  case  of  Patens  Adm'rs  v.  <7ae,  3  J.  J.  Marsh.  118,  in  the 
court  of  appeals  of  Kentucky,  the  question  arose  upon  an  ajH 
peal  from  a  decision  of  a  county  court,  admitting  the  will  of  T. 
Pate  to  be  recorded,  as  fully  proved.  The  testator,  who  lived 
in  Kentucky,  went  to  Virginia,  and  on  his  return  was  taken  sick 
and  died  on  the  road.  He  fell  in  company  with  William  Oomp- 
ton  and  his  fiunily,  consisting  of  his  wife  FoUy,  and  his  brother 
Elias  E.  Compton,  and  traveled  with  them;  and  being  too  un- 
well to  ride  on  horseback,  he  got  into  their  wagon  and  rode 
there.  On  the  night  the  will  was  written,  he  complained  of 
being  very  sick,  and  expressed  a  wish  to  get  to  a  house  where 
he  might  write  or  have  a  will  written.  When  they  stopped  a 
room  was  procured,  and  Elias  E.  Compton  was  engaged  in 
writing  a  will  for  him.  The  instrument  produced  for  probate 
was  in  the  handwriting  of  Elias,  who  was  then  dead,  and  the 
name  of  the  testator  was  also  in  the  same  handwriting.  And 
the  will  was  attested  by  William  Compton  and  his  wife,  and  by 
his  brother  Elias;  only  two  subscribing  witnesses  being  required 
by  the  hiws  of  Kentucky.  The  signatures  of  the  two  brothers 
were  in  their  own  handwriting,  but  the  name  of  Mrs.  Compton, 
the  third  witness,  was  subscribed  by  her  husband.  She  was 
examined  as  a  witness,  several  years  after  the  occurrence,  but 
could  recollect  nothing  of  the  circumstances  except  that  Fate 
was  sick,  and  rode  in  their  wagon,  and  was  left  on  the  road. 
Her  husband  stated  that  he  had  no  recollection  of  having  signed 
his  name  to  the  will  as  a  witness,  nor  any  recollection  that  it 
was  acknowledged  before  him  by  Pate,  or  of  seeing  his  brother 
write  the  name  of  Pate,  or  that  the  hitter  gave  any  directions  to 
his  brother  to  sign  the  will  for  him.  He  further  stated  that  his 
habit  was  never  to  witness  any  instrument  without  seeing  the 
party  executing  it  make  his  signature,  or  hearing  him  acknowl- 
edge the  instrument;  from  which  circumstance  he  supposed  Pate 
acknowledged  the  will  in  his  presence,  or  he  would  not  have  at- 
tested it.  But  under  what  circumstances  he  witnessed  it  he 
could  not  recollect;  nor  had  he  any  recollection  of  the  fact  of 
his  signing  his  wife's  name  to  the  instrument  as  a  witness,  but 
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he  should  not  haTe  done  so  without  her  consent.  The  will  lib- 
erated the  testator's  slaves,  when  they  should  attain  oertain 
ages;  and  it  fell  into  the  hands  of  one  of  the  testator's  sons, 
after  his  death,  and  was  produced  by  the  son,  on  his  being 
called  upon  to  do  so  by  a  bill  in  chfuicery.  Upon  these  facts 
the  court  of  appeals  decided  that  the  will  was  sufficiently 
proved;  and  affirmed  the  decision  of  the  county  court  admitting 
it  to  probate.  See  also  Bailey  v.  StUes^  1  Green's  Oh.  221;  Jacb- 
9on  T.  Van  Ditsen^  6  Johns.  144  [4  Am.  Dec.  880];  Owinn  t.  Bad- 
ford,  2  litt.  187;  Alsey  Howard^ b  WiU,  5  T.  B.  Mon.  199  [17  Am- 
Dec.  60].  The  case  of  BunoeU  t.  Carbin,  1  Band.  181  [10  Am. 
Dec.  494],  dted  by  the  counsel  for  the  appellants,  was  a  de- 
cision by  a  diTided  court;  and  was  virtually  overruled  in  the 
subsequent  case  of  Dudleys  ▼.  Dudleys,  8  Ijeigh,  486.  And 
Judge  Cabell,  who  concurred  in  the  decision  in  the  case  of 
BunjoeU  v.  Corbin^  admitted  that  the  ground  npon.  which  he  and 
two  other  members  of  the  court  proceeded  in  that  case,  was 
wrong;  and  that  their  decision  could  only  be  sustained  upon 
the  ground  that  the  case  came  before  them  in  the  shape  of  a 
special  verdict,  and  that  even  then  it  should  have  been  sent  back 
for  a  new  trial.  The  principle  of  the  several  decisions  which  I 
have  referred  to,  upon  the  branch  of  the  case  now  under  con- 
sideration, remains  unshaken  by  any  conflicting  decision  of  suf- 
ficient weight  to  induce  me  for  a  moment  to  doubt  the  correct- 
ness of  such  principle. 

Applying  that  principle,  to  the  testimony  of  the  witnesses  to 
this  wiU,  I  think  the  evidence  was  sufficient  to  authorize  the 
surrogate  to  find  and  declare,  as  a  matter  of  &ct,  that  the  in- 
strument proi>ounded  was  duly  executed,  by  William  Jauncey, 
as  a  valid  will  of  real  estate.  There  is  no  pretense  that  the  tes- 
tator was  not  in  the  full  possession  of  all  his  mental  &oulties, 
and  perfectly  competent  to  make  a  testamentary  disposition  of 
his  estate,  with  sense  and  judgment.  It  does  not  appear  who 
drew  the  will.  For  although  it  is  stated  in  the  answer  to  the 
petition  of  appeal  and  revivor,  that  it  was  wholly  in  the  testa- 
tor's handwriting,  that  fact  was  not  in  evidence  before  the  sur- 
rogate, and  therefore  ought  not  now  to  be  taken  into  considera- 
tion, in  determining  the  question  whether  he  decided  correctly 
upon  the  evidence  before  him.  But  it  clearly  appears  that  the 
testator  had  in  Ids  possession  a  will,  properly  prepared  for  ex- 
ecution, purporting  ui>on  its  face  to  dispose  of  property,  to  a 
large  amount,  in  this  country,  and  also  in  the  "Fiiiglifth  fands; 
that  when  he  was  alone  with  his  barber,  he  produced  thiq  in- 
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etnimenty  and  xequeeted  the  barber  to  stay  and  witness  his  sig- 
nature to  it;  and  that  he  went  to  the  door  of  his  room  and  called 
far  the  two  other  subscribing  witnesses,  who  were  servants  in 
the  boose,  to  come  into  the  room.  And  he  particularly  inquired 
for  James  Apps,  who,  as  it  subsequently  appeared,  he  had  un- 
derstood, was  intending  to  return  to  England,  and  who,  as  he 
said,  would  bs  handy  to  prove  his  signature  there.  All  this  de- 
notes care  and  deliberation;  and  shows  that  the  testator  himself 
perfectly  understood  what  he  was  doing,  and  that  he  v^as  im- 
doubtedly  aware  what  was  necessary  to  be  done  to  execute  the 
instrument,  produced  by  him,  as  a  valid  will  of  real  and  per- 
flonal  estate.  It  does  not  distinctly  appear  whether  the  testator's 
name  was  signed  to  the  will  in  the  presence  of  Jones,  who  was 
the  first  witness,  or  had  been  previously  signed  to  it.  But  that 
it  was  actually  there  when  Jones  attested  the  will,  is  evident 
from  his  testimony.  For  he  says  that  the  testator,  putting  his 
finger  on  the  signature  and  seal,  declared  that  he  acknowledged 
the  instrument  as  his  hand  and  seal,  for  the  uses  and  purposes 
therein  mentioned.  Jones  then  subscribed  his  name  as  a  wit- 
ness,  in  the  presence  of  the  testator.  The  other  two  witnesses 
came  in  while  Jones  yraa  there,  and  he  thinks  they  also  signed 
their  names,  as  witnesses,  in  his  presence. 

Jones,  who  was  examined  some  ten  years  after  the  transaction, 
and  when  he  was  about  seventyHseven  years  old,  thinks  he  did  not 
know,  at  the  time  the  instrument  was  executed,  that  it  was  a 
vrill;  nor  until  a  year  or  two  afterwards,  when  the  testator  told 
the  witness  he  wished  to  remind  him  that  he  vms  a  witness  to  his 
will.  That  the  v?itness  is  under  a  mistake  in  8upi>osing  he  did 
not  know  that  it  was  the  testator's  will,  at  the  time  it  vms  exe- 
cuted, is  evident  from  the  testimony  of  Robinson,  the  coachman, 
the  last  attesting  witness.  For  he  says  Jones  and  Apps  were 
both  present  when  he  witnessed  it;  although  he  did  not  see  them 
sign  their  names,  as  their  names  and  the  name  of  the  testator 
were  there  before  he  came  into  the  room.  But  he  says  that  when 
he  attested  it  in  their  presence,  the  testator  put  a  pen  into  his 
hand,  and  acknowledged  and  declared  the  instrument  to  be  his 
vnll;  and  requested  him  to  sign  his  name  thereto  as  a  subscrib- 
ing witness,  and  he  did  so  in  the  testator's  presence.  The  tes- 
tator at  the  same  time  remarked  that  James  Apps,  one  of  the 
witnesses,  vms  going  to  England,  and  would  be  handy  to  prove 
the  will  there,  it  case  it  should  be  necessaiy.  The  recollection 
of  James  Apps,  the  groom,  appears  to  be  still  more  indistind 
than  that  of  Jones,  as  to  the  particulars  of  the  transaction;  foi 
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he  does  not  xemember  that  any  other  person  than  Mr.  Jannoej 
was  in  the  room  while  he  was  tiiere.  Bnt  he  does  reooUect  and 
testify,  that  some  one  told  him  Mr.  Jannoey  wanted  him  in  the 
parlor,  that  he  went  np,  and  he  belieres  that  the  testator  asked 
him  if  he  was  James,  and  he  said  yes;  that  the  testator  then 
pointed  to  a  paper  on  the  table,  and  requested  him  to  sign  his 
name  to  it  as  a  witness,  under  that  of  Jones,  and  he  did  so,  in 
the  testator's  presence;  and  he  belieres  the  testator  told  him, 
before  he  left  the  parlor,  that  the  paper  was  his  will.  He  also 
says  the  testator  observed  that  he  understood  the  witness  was 
going  to  England,  and  if  so  he  would  be  handy  to  prove  his 
signature  there,  as  he  probably  might  be  wanted  for  that  busi- 
ness in  England.  Although  this  witness  does  not  reooUect 
the  &ct,  I  have  no  doubt,  from  his  testimony  and  that  of  the 
other  two  witnesses,  in  connection  with  the  circumstances  to 
whichi  have  before  referred,  that  the  same  foimalily  of  acknowl- 
edgment was  gone  through  with,  when  Apps  was  asked  to  wit- 
ness the  will,  as  when  Jones  and  Bobinson  witnessed  it;  and 
that,  at  the  time  they  attested  the  instrument,  all  the  subscrib- 
ing witnesses  understood  it  was  the  testator's  will  which  they 
were  attesting  by  their  signatures;  and  that  the  testator  intended 
to  admit  that  he  had  signed,  sealed,  and  published  it  as  such. 
The  sentence  and  decree  of  the  surrogate,  admitting  the  will 
to  probate,  and  to  be  recorded  as  a  valid  will  of  real  estate,  and 
the  order  of  the  circuit  judge  of  the  first  circuit,  affirming  such 
sentence,  must,  therefore,  be  affirmed,  with  costs. 

EiJOUTioH,  AmsxATioK,  Ajn>  FuBiJGATioH  ow  WiLLS:  See  Biahaffiurd 
V.  Rwthetfcrd^  43  Am.  Dec  644,  and  note,  referring  to  previona  oaeea  In  thie 
Miiee.  See  also  Hogan  y.  Qromftnort  Id.  414;  (hu/ch  v.  Ckmch^  42  Id.  602; 
WuUer  y.  WaUer,  Id.  564.  The  principal  caae  waa  referred  to  in  J2o6MMOfiy. 
Bmiih,  13  Abb.  364;  TrwUu  qf  Avbwm  8em.  v.  CoMoim,  26  K.  Y.  428,  n.t 
and  cited  on  the  point,  that  where  the  will  on  the  lace  of  it  appeara  to  have 
been  dnly  executed,  the  presomption  obtains,  onuUa  eMe  riie  aetti^  in  if  aria 
Sumphrey$,  Probate  qf  Will  qf,  Tacker,  148.  In  diacaaaing  admowledg- 
menta,  the  principal  caae  waa  cited  approvingly,  in  WHIU  y.  MoU,  36  K.  Y. 
497;  and  Van  Mooter  y.  VanHooser,  1  Bedl  368.  An  implied  aoknowledg* 
mentis  held  in  many  cases  to  be  anffident:  BaMn  y.  BcuUn,  48  Barb.  210,  the 
eonrt  quoting  the  language  of  the  principal  caae  on  this  point;  and  Harder, 
Probate  qf  Will  qf.  Tucker,  430,  citea  Jofuncey  y.  Thome  on  this  point  It  ia 
not  neceasaiy  to  the  due  attestation  of  a  will  that  the  witneaaea  ahonld  sub- 
acribe  in  the  preeenoe  of  each  other.  It  suffices  that  each  witneas  subaeribe 
in  the  presence  and  at  the  request  of  the  testator,  bnt  seyerally  and  apart  aa 

I  respects  each  other:  HoyercuU  ▼.  Kingman,  22  N.  Y.  372;  the  court  referred 

to  the  principal  case,  and  said:  "  Chancellor  Walworth  had  occasion  to  ge 

i  oyer  the  T^lwgHaii  caaes  in  the  course  of  his  opinion  in  Jaunoey  y.  Thome;  and 

he  stated  the  rule  to  be  as  I  have  considered  it,  though  the  oaae  bafora  him 
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did  not  neoensrily  call  for  its  determiiifttioii.'*  And  in  Lanarence  t.  HMcurd^ 
I  BnuL  254,  the  prineiiMd  caae  was  dted  on  tho  point  that  a  will  executed 
preWonaly  to  the  revised  atatatea,  thoogh  atteated  by  only  two  witnesaea,  if 
the  teatator  died  after  the  atatate  went  into  effect,  ia  anfficiently  atteated  aa  a 
will  of  real  eatate.  Parker,  J.,  in  hia  diaaenting  opinion  in  Baskm  v.  ^odbm, 
86  N.  Y.  423,  difionweeii  the  principal  caae,  saying  that  it  aroae  under  the 
statute  of  1818,  and  oontinuea:  *' But  the  caae  itself  ia  not  an  authority  for 
allowing  the  mere  publication  and  requeat  to  operate  by  implication  aa  a 
aafficient  acknowledgment  of  the  aabacription,  under  the  raquirement  of  tha 
psesent  statute.'*  The  principal  caae  waa  refeixed  to  and  diatingniahed  in 
Abbey  T.  Christy,  49  Barb.  279. 

Mnn  Wakt  of  BjtoohLEcnov  of  Witnx88B  to  Will  that  the  teatator 
indicated  the  inatmment  to  be  hia  will  ia  not  evidence,  per  ae,  of  non-com- 
pliance with  requiaitea  of  the  atatnte:  Semeen  t.  Brinekerkcif,  87  Am.  0ea 
261,  and  caaea  dted  in  the  note  thereto;  and  aee  Dsio^  t.  Dewey^  86  Id.  867. 
Such  forgetfulneaa  ia  not  aufficient  to  prevent  the  eatabtiahment  of  the  wills 
Lawrence  t.  NwrUm,  46  Barb.  462;  S.  C,  80  How.  Pr.  235.  So  also  where 
the  witness's  recollection  waa  very  impeifect,  and  he  fafled  to  make  out  a 
due  execution  of  it,  but  much  in  ita  favor,  and  the  other  evidence  in  cooneo* 
tion  with  thia,  led  atrongly,  if  not  irresistibly,  to  the  condnaion  that  the  will 
was  duly  executed:  Mwru  v.  JTih^  37  Barb.  340.  And  it  ia  aettled  be- 
yond doubt  or  discussion  that  the  due  execution  of  a  will  may  be  eatabliahed 
by  other  evidence  than  such  aa  may  be  derived  from  subacribing  witneaaaai 
Rugg  V.  Rtigg,  21  Hun,  385.  The  prindpal  caae  waa  dted  aa  authority  in  all 
these  cases,  and  its  language  in  reference  to  the  will  being  proved  even  in 
oppodtion  to  the  testimony  of  one  or  more  of  the  subscribing  witnosaes,  waa 
quoted  in  Norton  v.  Norton^  2  Bedf.  13. 

Will  mat  bx  Pbovbd  bt  Oni  of  Subscbibino  WinnBBnB:  Dickey  t. 
MaUchi,  34  Am.  Deo.  130,  and  note.  The  prindpal  caae  was  dted  in  NickoU 
V.  Bomabue,  3  Abb.  Pr.  126;  and  referred  to  on  the  point  that  where  one  ol 
the  subscribing  witneaaaa  awears  that  all  the  formalities  required  by  statute 
were  complied  with,  the  will  may  be  admitted  to  probate,  notwithstanding 
the  other  attesting  witaeaa  may  not  be  able  to  recollect  the  fact,  in  ^e^ton  v. 
McOiffert,  8  Barb.  Ch.  162;  Weir  v.  Fitzgerald,  2  Brad.  74. 

Two  Wimnais  abb  Nbcxssabt  whxrb  Will  is  Sioitxd  bt  Tsstatob'^ 
DnuDonoK,  under  the  Pennsylvania  statute,  the  testator  merdy  affixing  his 
mark,  to  prove  that  he  was  too  infirm  to  write  his  own  name,  and  where 
there  ia  but  one  witness  to  that  fact,  proof  by  the  subscribing  witnesses  thaA 
he  afterwarda  acknowledged  the  paper  to  be  hia  last  will,  is  not  snffident  to 
entitle  it  to  probate:  Caivetfe  Appeal,  42  Am.  Dec  262. 
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Ohattil  MonaraAOB  Tbabbibhi  id  m  M<nsoAan  a  deiaMibto  titK 

which  beoooM  abfolnte  at  law  in  de&alt  of  payment  of  tha  debt  at  tha 

time  ettpnlated. 
MoBaoAOOB  or  ▲  Chattel  Mobtqaob  hab  ax  BQUirr  of  BBiiBMirioir, 

enren  after  dafanlt  in  tha  payment  of  tha  debt»  whioh  bhenoery  will  pio- 

teot  and  enf oioa. 
llOBaOAOBB  OF  A  CbATTBL  MoBXOAOB  MAT  Go   IHSO  EquxTT  to  foiabliMa 

tha  mortgaga  or  to  oompal  a  epeedy  redampttao. 
Patmbvt  of  MoBia40B  Dbbt  afikb  Dbfault  in  tha  payment  thereof*  le 

oonoliiiiTa  eridenoe  that  tha  forfaitnxa  ie  waivad,  and  that  tha  mort- 

g^fee'e  righta  undar  tha  mortgage  hava  tarminated. 
Wwa  Mobhoaobb  of  Gkatkblb  Sblls  Suffiuumt  Fbopbbst  id  Pat  hd 

Mobtoaob  Dbbt,  his  right  and  titla  to  tha  residoa  of  tha  property  la  as- 

tjngniehed;  and  he  is  liaUa  as  for  a  oonTeralant  if  ha  ooofirme  tha  aria 

after  liis  dabt  is  paid. 

Tboybe.  The  property  sought  to  be  reooyeied  had  been  mort- 
gaged by  a  chattel  morigage,  made  by  the  plaintiff  Charter,  to 
the  defendant  Steyens,  jn  April,  1842,  to  seoore  a  debt  of  two 
hundred  and  twenty-nine  dollars  and  seven  cents.  It  contained 
a  proyiflion  to  the  effect  that  a  &Qare  by  the  mortgagor  to  pay 
the  debt  and  interest  on  or  before  December  1,  1842,  should 
authorize  the  mortgagee  to  take  possession  of  the  property  and 
sell  it  at  public  auction,  after  six  days'  notice.  Some  payments 
had  been  made,  when,  in  March,  1843,  the  mortgagee  took  the 
property  and  proceeded,  after  notice,  to  sell  it  at  public  auction. 
After  the  sale  had  realized  sufficient  to  pay  the  balance  due,  it 
was  continued,  and  the  horse  now  in  oontrorerqr  was  sold.    TTn« 
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der  instamctions  of  the  court,  the  juiy  found  that  the  Bale  of 
the  hone,  after  the  payment  of  the  mortgage  debt,  was  an  vn- 
lawful  oonyeredon;  and  the  plaintiff  recoveied  judgment. 

B.  W,  Peckham^  for  the  defendant. 
J.  A.  OoUier,  for  the  plaintiff. 

By  Oourt,  Bbasdslbt,  J.  The  ezeoution  of  the  mortgage  tnuuh 
f erred  to  the  defendant  a  defeasible  title  to  the  property  mort* 
gaged,  but  which  became  absolute  at  law  by  the  failure  to  pay 
at  the  stipulated  time.  The  plaintiff,  however,  was  not  thereby 
divested  of  all  interest  in  the  property,  for  he  still  had  an  equity 
of  redemption  which  the  court  of  chancery  would  protect  and 
enforce.  On  the  other  hand,  the  mortgagee  might  go  into  chan- 
cery to  compel  a  speedy  redemption  or  to  foreclose  that  rights 
and  the  same  object  might  be  attained  by  a  fair  puUio  sale  of 
the  projterty,  on  due  notice  to  the  mortgagor.  These  are  famil- 
iar principles,  and  apply  wherever  the  relation  of  mortgagor 
and  mortgagee  of  personal  property  exists:  Langdon  v.  Btid,  9 
Wend.  80;  Paichin  v.  Pierce,  12  Id.  61;  WhUe  v.  Ode,  24  Id. 
142, 148;  Story  on  Bail.,  2d  ed.,  sec.  287;  Oonard  v.  The  Ai- 
lantio  Jbi8.  Co.,  1  Pet.  441;  Edfi  v.  Tsn  Eyck,  2  Johns.  Oh.  100. 

It  has  been  adjudged  that  a  tender  of  the  mortgage  money,  after 
default  in  payment,  would  not,  at  law,  reinvest  the  mortgagor 
with  his  former  title  to  the  property :  Paichin  v.  Pierce,  supra,  and 
Brawn  v.  Bemeni,  8  Johns.  96;  but  an  acceptance  of  the  amount 
tendered — ^that  is,  full  payment  being  made,  at  any  time — ^would» 
as  between  mortgagor  and  mortgagee,  extinguish  all  right  and 
interest  in  the  latter  in  the  property  mortgaged.  If  made  before 
the  pay-day  had  passed,  it  would  satisfy  the  conditions  on  which 
the  property  had  been  transferred,  and  thus  defeat  it  altogether; 
and  if  made  after  forfeiture,  it  would  be  conclusive  evidence  that 
the  forfeiture  had  been  waived,  and  that  all  right  under  the 
mortgage  was  extinguished:  Paichin  v.  Pierce,  supra;  Parks  v. 
HaU,  2  Pick.  206,  210,  211;  Barry  v.  BenneU,  7  Mete.  854,  860» 
861;  ffaich  v.  White,  2  Oall.  162.  I  think  what  had  been  done  in 
this  case  was  equivalent  to  absolute  payment  of  the  mortgage 
money.  The  mortgage  provides  that  on  &ilure  to  pay  at  the 
time  specified,  the  mortgagee  might  "  take  possession  of  the  said 
property  and  seU  the  same  at  public  auction  after  giving  six  daysT 
notice  of  sale,  and  satisfy  said  above-mentioned  sum  of  mon^ 
and  the  interest  of  the  same,  and  the  costs  of  selling  the  same.*' 
Default  in  payment  had  been  made,  and  the  mortgagee  pro* 
oeeded  to  seU  under  the  authority  contained  in  this  dause  of  the 
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mortgage.  And  before  he  sold  the  horse,  which  alone  is  now  in 
qneetion,  enough  money  had  been  raised  to  satisfy  the  amonnt 
dne  and  unpaid,  with  interest  and  expenses.  The  end  and  ob- 
ject of  the  mortgage  had  thus  been  fully  attained,  and  the  mort- 
gagee had  no  longer  any  right  to  the  property  which  remained 
unsold,  or  to  sell  it  under  the  mortgage.  He  certainly  was  not 
bound  to  proceed  and  sell  under  this  power,  but  might  have  re- 
tained all  the  property  mortgaged  as  his  own,  leading  the  mort- 
gagor to  enforce  his  right  of  redemption  as  he  best  could.  But 
the  mortgagee  chose  not  to  stand  on  that  right:  he  elected  to 
raise  the  amount  of  the  debt  due  to  him  by  a  sale  under  the 
power.  This  he  had  a  right  to  do;  but  when  his  debt  was  thus 
paid,  all  right  to  the  residue  of  the  property  was  necessarily  ex- 
tinguished, and  the  power  to  sell  became  ip90  facto  Toid. 

For  what  honest  purpose  could  the  mortgagee  claim  any  right 
to  the  property  then  remaining  unsold,  or  proceed  further  un- 
der this  power  to  sell?  His  debt  was  paid.  He  had  chosen  to 
collect  it  under  the  power  to  sell,  without  inyolTing  the  subject 
in  a  chancexy  litigation,  and  he  should  abide  the  result  of  the 
course  he  elected  to  pursue.  In  equity,  after  satisfying  the  mort- 
gage debt,  he  would  have  been  a  trustee  of  the  residue  of  the 
property,  and  must  have  accounted  for  it  to  the  mortgagor.  And 
having  proceeded  under  a  l^gal  power  to  coerce  payment  of  his 
debt,  he  must  be  taken  to  have  waived  all  right  and  title  to  so 
much  of  the  property  as  was  not  required  for  that  purpose.  The 
sale  of  the  horse  was  therefore  whoUy  unauthorized,  and  the  ac- 
tion was  sustained. 

New  trial  denied. 

MoBioAoxB  Of  Pbbsoval  PBoriBTr  18  BunTLiD  TO  ns  ImiEDiAn  Pos- 
BS88IOK:  (km  t.  WuMp^  80  Am.  Dea  664.  The  principal  cam  was  oitad  to 
the  point  that  the  legal  title  Tests  in  the  mortgagee,  and  the  mortgagor  has 
no  interest  therein  except  a  mere  equity  of  redemption:  HiU  v.  Beebe,  18  N. 
Y.  560;  and  referred  to  on  thepoeitioD  thata  mort^psgee  aoqnires  a  defeasibla 
title  to  the  mortgaged  property,  whioh  wonld  become  absolnte  on  the  failnrs 
of  the  plaintiff  to  comply  with  the  conditions:  TwMiakiU  t.  TVttle,  8  Mich. 
110;  Brmdmam  ▼.  Done,  69  N.  Y.  74;  was  approved  in  Heifland  t.  Badger^ 
85  GaL  415,  and  cited  to  the  point  that  the  only  title  the  mortgagee  acquired 
in  the  property  mortgaged  by  a  conveyance  by  the  mortgagor  to  him  aftsr 
the  mortgagee  had  previonsly  assigned  the  mortgage  to  a  third  person  is  a 
mere  equity  of  redemption:  Baxter  v.  OUberi,  12  Abb.  Pr.  07. 

EQurrr  or  Rbdsmftion,  Lost,  Fobfkitkd,  ob  Babbbd,  whut:  See  i^iii- 
kemn  v.  Brown,  2  Am.  Dec.  53;  Bergen  v.  BetmeU,  Id.  281;  Dabneif  v.  Chrten, 
4  Id.  508;  Demarest  v.  Wynkoop,  8  Id.  467;  Toule  v.  Rkkarde,  28  Id.  722; 
OiUii  V.  Martin,  25  Id.  729;  WiUon  v.  Troup,  14  Id.  458;  Jckmtan  v.  Ora^, 
16  Id.  577;  OrUeher  v.  Walker,  4  Id.  576;  Baa:ter  v.  WiUey,  81  Id.  628.  The 
mortgagor  of  chattels  has  an  eqnity  of  redemption  which  chaaoery  wiU  pro- 
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toct,  nnleas  it  hM  been  foredoeed  by  Judicial  prooeedingi,  or  by  a  pnblio  sale 
alter  notice:  In  re  Haak€^  2  Saw.  240;  and  an  equity  of  ndempilon  oonld  be 
foreoloeed  by  the  mortgagee^  etther  by  a  Mil  filed  for  the  pupoae,  or  by  the 
■horter  prooeia  of  a  aala  of  the  mortgaged  proper^  upon  ruaaonable  notioe  to 
the  mortgagor  after  default:  Rich  t.  MiU^  20  Barb.  619,  both  dting  prinoipal 
caae.  See  alao  JJtfimaii  ▼. /tM^Mm,  13  Id.  680;  OftomfterMi  t.  if orfiiH  43  Id. 
611,  both  referring  to  Oftorter  ▼.  iSlteveiit. 

FbBniTUBS  BT  tf  OBTOAOOB»  AITD  Waitbe  OF.—The  prindpal  caae  waa 
cited  in  the  dlaaenting  opinion  of  Daly,  J.,  in  Oomes  ▼.  Komping^  4  Daly,  82; 
and  Thuhet  t.  JewtU^  3'Mioh.  305;  referred  toon  the  point  that  reoeiTing  pay- 
ment after  the  alleged  forfeitore  ia  a  waiver  of  the  forfeitare,  in  Wtti  ▼• 
Orwry,  47  N.  Y.  426;  CkmMmg  ▼.  Khig,  10  Barb.  876;  8.  a ,  10  N.  Y.  442;  tt- 
garded  aa  authority  for  the  position  that  after  forfeitore  the  mortgagee  la  not 
bonnd  at  law  to  reoeiYe  the  amount  of  the  mortgage  debt  and  reatore  the 
property:  Hvhen  t.  IToto*,  84  How.  Pr.  888;  Porter  ▼.  Pturmley,  48  Id.  468; 
8.  C,  18  Abb.  Pr.  (K.  8.)  112;  8.  a,  12  Jonee  ft  8.  407  (34  N.  Y.  Snper.  Ct), 
and  approved  in  OampbeU  t.  BWefi,  60  N.  Y.  219,  on  the  point  that  a  tender 
made  to  a  chattel  mortgagee,  when  the  mortgage  la  past  dne  doea  noi  rein- 
state the  mortgagor's  title,  althoogh  in  Hinman  v.  Judmn^  13  Barb.  630^  the 
court  aaid,  dtlng  the  principal  case,  that  there  waa  no  donbt  a  mortgagor  of 
chattela  might  redeem  the  same  after  the  law  day  ia  passed  and  before  hia 
rights  are  foredoeed  by  a  sale  on  the  part  of  the  mortgagee,  the  aame  aa  ia 
the  caae  of  real  estate. 

RsMEDm  OF  MoBTQAOXB  01  Ohattblb,  AND  Salis  BT.^The  language  of 
the  prindpal  caae  on  this  point  was  quoted  in  StoddofrdY,  DeiUaon,  7  Abb.  Pr. 
(N.  &)  816;  8.  C,  88  How.  Pr.  301;  8.  0.,  2  Sweeny,  61.  A  mortgagee  may 
dther  resort  to  aoourt  of  equity  to  compd  a  redemption  or  to  foredose  the 
mortgagor's  right  to  redeem  or  he  may  obtain  the  same  object  by  a  fair  public 
sale  of  the  property  after  due  notice  to  the  mortgagor:  WUton  ▼.  Brannan^  27 
CSal.  270;  BiehY.  MUk,  20  Barb.  619;  he  haa  a  right  to  come  into  equity  to  ob- 
tain a  decree  for  the  sale  of  the  chattd,  though  a  valid  sale  may  be  made 
without  judicial  action  or  decree:  Briggs  t.  OUver^  68  K.  Y.  839;  and  if  tha 
mortgage  containa  a  power  to  the  mortgagee  in  caae  of  default  in  payment  to 
take  the  property  and  aell  the  same  and  apply  the  availa  in  payment;  and  in 
caae  heahonld  at  any  time  deem  himself  unsafe,  allowing  him  to  take  the  poa- 
sesaion  and  aell  the  property  without  public  or  private  sale  previous  to  the  day 
of  payment;  the  mortgagee  may,  in  caae  of  default  in  payment  at  the  day,  aeQ 
the  property  at  private  sale  without  notice  to  the  mortgagor,  and  if  such  sale 
ia  fair  and  bonaJUUf  the  right  of  the  mortgagor  to  redeem  will  be  foredoeed; 
ChambeHainY.  MarUn,  43  Barb.  611;  HnggatuY.  Fryer,  1  Una.  276.  But 
if  he  sella  he  will  be  liable  to  refund  the  excess  over  the  mortgage  debt:  ProU 
V.  8Uk9,  9  Abb.  Pr.  164;  8.  a,  17  How.  221;  HoMm  v.  KtUy,  1  Abb.  Pr. 
(N.  8.)  73.  And  if  he  make  a  private  sale  he  could  probably  be  compelled  to 
account  for  the  value  of  the  property  if  he  aold  it  for  leas:  Cot  y.  Casridy,  72 
K.  Y.  138;  and  fraud  in  a  aale  rendera  it  ineffectual  to  bar  the  equity  of  re- 
demption: Atkim  V.  IToiley,  3  T.  ft  C.  326;  and  a  aale  under  a  mortgage, 
if  the  property  ia  bid  off  at  a  sum  equal  to  the  amount  due  thereon,  ■^^T^irr 
and  extinguiahea  it:  Brawn  v.  Bieh,  40  Barb.  82.  The  prindpal  caae  is  dted 
aa  authority  in  all  the  foregoing 
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SzBLET  V.  Howabd. 

Jvmai  OF  FftAOB  Bmro  Bbquibxd  bt  Statoct  to  Bbbihb  JuDomR 
wttfaln  a  giTcn  time,  oaa  not  do  00  afterwudi.  U  raqvind  to  rmder 
JudgDMnt  immadiately  aftsr  reoeiTiiig  the  Teidiot»  he  has  no  authority  to 
mder  it  the  next  day  thereafter. 

Tiznro  Oom  u  a  Jubioial  Act,  and,  therefore,  a  Jnatioe  of  the  peaoe  wlio 
doee  not  render  Judgment  for  coeti  within  the  time  allowed  him  to  render 

,      Judgment,  can  not  do  ao  afterwarde. 

Wbit  of  eiTor.  In  an  action  by  Sibley  against  Howard,  a 
verdict  was  retomed  in  fivror  of  the  former  on  the  first  day  of 
July.  The  justice  before  whom  the  cause  had  been  tried  im- 
mediately  entered  the  verdict  in  his  docket.  Within  f  onr  dajys 
thereafter, he  made  an entiy  of  the  items  of  costa;  batthqrwers 
not  footed  up  until  the  ninth  of  July.  On  oerHorari  the  judg- 
ment was  aflSrmed.  From  such  affirmance  this  writ  of  error  was 
prosecuted. 

ff.  Oay,  for  the  plaintiff  in  eiror. 

W,  8.  Bishop,  for  the  defendant  in  enor. 

By  Oourt,  Bbossoh,  0.  J.  On  receiving  the  verdiotof  a  jury, 
it  is  the  duiy  of  a  justice  forthwith  to  render  judgment,  and 
enter  the  same  in  his  docket.  But  when  there  is  no  jury,  and 
the  justice  is  himself  to  decide,  he  has  four  days  after  the  case 
has  been  submitted,  to  render  his  judgment:  2  B.  S.  247,  sec. 
124.  In  the  latter  case,  we  have  held  that  the  justice  must  de- 
cide within  the  four  days,  or  his  power  to  render  judgment 
will  be  at  an  end:  Watoon  v.  Davia,  19  Wend.  871;  and  see 
Young  v.  Bummett,  6  Hill,  60.  This  case  falls  substantially 
within  the  same  principle.  Except  as  to  the  time  within  which 
the  justice  is  to  act,  the  language  of  the  statute  is  the  same 
in  both  cases;  and  if  in  the  one  case  a  judgment  can  not 
be  rendered  after  the  four  days  have  elapsed,  I  do  not  see  how 
it  can  be  done  in  the  other  after  a  single  day  has  gone  by. 
Although  the  verdict  settled  the  rights  of  the  parties  in  re- 
lation to  the  matter  in  controversy,  there  was  still  a  judicial 
duty  to  be  performed  by  the  justice.  He  was  to  render  judg- 
ment; and  in  doing  so,  he  had  to  determine  what  amount  of 
costs  should  be  recovered  by  the  prevailing  parly.  Taxing 
costs  is  a  judicial  act:  Supervisora  of  Onondaga  v.  Briggs,  3 
Denio,  26.  That  distinguishes  this  case  from  HaU  v.  IhMe,  6 
Hill,  88  [40  Am.  Dec.  882],  where  the  justice  inmiediatdy  ren- 
dered a  complete  judgment,  which  was  entered  in  his  minutes. 
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Bud  jiothing  remained  to  be  done  but  the  TniniBt^irial  act  of 
tranflKsribing  >  bs  entry  from  the  minutes  to  the  docket.  As  to 
the  entry  in  the  docket,  we  thought  the  statute  might  be  re- 
garded as  directory:  but  as  to  the  judicial  act  of  rendering 
judgment,  we  had  already  held  that  the  statute  was  imperative, 
and  must  be  followed.  In  this  case,  the  judgment  was  not 
complete— the  judicial  labors  of  the  justice  were  not  terminated — 
until  eight  days  had  elapsed  after  the  vOrdict.  What  the  justioe 
then  did  was  coram  rum  judiee^  and  can  not  be  supported. 
Judgments  rerersed* 


VioaiiAL  BnsT  of  Jmna/B  JuncnaHT  mat  n  Madb  at  Ajky  Ttant 
BW  ▼.  2Mle.  40  AnL  !)•&  M2,  JHid  oaM  oitad  in  th«  Botoi  sad  tboa^ 
■featate  raqnire  jadgmant  to  be  uxrtkwith  randered  sad  catered  upon  the  re- 
tain of  the  Terdiot^  a  Jndgmeni  rvdered  in  dne  time  will  not  be  renewed 
beeaoio  not  entered  in  the  docket  nntfl  two  or  three  dayi  thereefter:  Id. 
The  prindpel  ceee  wee  cited  to  the  {leint  that  the  entry  hy  a  Jnetloe  in  hie 
dooket  of  the  Jndgment  wee  minieleri^  end  might  he  done  eftvweide:  IM- 
Ion  ▼.  XoivAtta,  4  AbU  N.  Om.  102.  In  Qoodrfe*  ▼.  gugtwm,  1  T.  A  0.  10^ 
the  ooort  laid,  if  it  ehoold  pkinly  e^^pekr  that  the  judgment  wee  not  entered 
within  the  epeoe  of  a  full  day  efter  reoUving  Terdiot,  It  woold  be  ctior,  re- 
lening  to  the  prindpel  ceee;  and  in  OhrUU^ker  t.  VamlAew^  07  Berb.  28,  the 
prinoipel  ceee  wee  cited  ee  liolding  that  tLe  eot  of  entering  Judgment  in  the 
dooket  by  a  jnetloe  wee  a  mere  minieteriel  eol^  and  wee  no  pert  of  the  jodidel 
fonotion  of  rendering  jndgment.  S&ie^  ▼.  ffcwatrd  wee  elao  approTod  la 
Hkke^  ▼.  JBnedoIe,  8  Mieh.  27& 

JuDonn  Bmnoon)  ar  Jusncs  ar  VkSTfra  of  SiAiFuvuai  Avtbobitt 
rnnet  ehow  that  the  reqeirementiof  the  etitnte  hafebeen  conpHed  with«  aad 
if  it  fdle  in  this  is  void:  Beadk  v.  Bottfcrd,  40  Am.  Dee.  40,  aad  eee  Hatt  ▼. 
TvUle^  Id.  882.  The  dnty  of  the  jnetloe  in  raoh  a  ceee  ie  Jndioiel  and  not 
minieteriel  in  its  nature,  and  the  etatute  Ie  imperative  and  not  direotoryi 
Obvpcafier  v.  WUki^  1  AbK  App.  Deo.  814;  U.  O.,  18  How.  Vr.  407;  8.  C, 
6  Boew.  85;  8. 0.,  28  How.  Vr.  73^1  8.  C,  1  &«yoi>  613. 

Bavninov  of  Judgmbit,  wbut  Mads.— ^hea  there  ie  a  triel  by  Jury 
la  the  marine  court,  it  ie  the  duty  of  the  judge  preeldlng  to  give  judgment 
upon  the  verdict:  WUHkmu  v.  TVtuietmea'e  /ire  iee.  6bb,  1  Dely,  489;  aad  a 
justice  loeee  juriadiotion,  end  the  action  beoomee  diaoontinued,  if  he  fella  te 
rentier  judgment  '*  forthwith,"  on  the  day  of  trial,  on  the  verdict  of  the  jury: 
Omkm  V.  SproU^  41  How.  88.  In  Rioe  v.  Mead^  22  How.  Pr.  460,  the  court 
ituAU^mA  to  tlie  opinion  that  the  rendition  of  judgmeat  Vy  a  juatioe  wae  a 
judioiel  and  not  a  minirteriel  eot  The  prinoipel  ceee  wmi  cited  in  the  pra- 
vioue  €eeea»  end  ref  ened  to  end  diatfaiguiahed  in  BeaUiU  v.  Q«a»  16  Berb.  180^ 


Ebsoflb  t;.  Jaokbob^ 

[8  DBOO,  101.] 

Xnriva  a  ComioN  OAnnro  Housx  is  Indiotablb  at  ooamtna  law. 
XxKnsQ  A  HouBB  oa  Boom  for  thb  Illegal  Sali  of  IdnrwMr  Tkuob 

la  not  indictable. 

Am.  Dbo.  Vol.  ZLV— M 
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Okabox  that  Dbvkvbaivt  Ezft  a  Comxov  Gaxino  House*  to  wit»  a 
plaoe  wh«ra  tickets  in  tuuMitfaorized  lotteriea  are  sold,  doM  not  ohaige  a 
pablio  offanie;  for  the  general  charge  of  keeping  a  gaming  hooae  !•  ex- 
plained,  and  this  explanation  can  not  be  disregarded  at  soxploaage. 

iRDXoncDrr.  The  first  count  alleged  that  defendant  kept  and 
maintained  a  room  and  place  for  the  Hale  of  tickets  in  lotteries 
not  authorized,  etc.  The  second  count  was  substantially  like 
the  first.  The  third  cgimt  charged  the  keeping  of  a  certain 
common  gaming  house,  and  that  in  said  gaming  house  the  de- 
fendant **  certain  tickets  in  lotteries  unauthorized  hj  law  did 
furnish  and  sell  to  diTers  persons/' etc.  Demurrer  having  been 
interposed  and  sustained,  the  people  prosecuted  the  writ  of 
error. 


E.  O.  lAMifield,  diatrid  aUomey,  for  the  people. 
H.  O.  Wheaton,  for  the  defendant. 

By  Oourt,  Bbonsoh,  0.  J.  We  have  not  enacted  the  statoto 
88  Henry  Ym.,  c.  9,  sec.  11,  against  gaming  houses:  See  1 
Hawk.  P.  0.  721,  Curwood's  ed.  Still,  I  have  no  doubt  that  the 
keeping  of  a  common  gaming  house  is  indictable  at  the  common 
law:  The  King  v.  Bogier,  1  Bam.  &  Oress.  272;  The  People  v. 
Sergeant,  8  Cow.  189.  It  is  illegal,  because  it  draws  together 
evil-disposed  persons;  encourages  excessive  gaming,  idleness, 
cheating,  and  other  corrupt  practices;  and  tends  to  public  dis- 
order. Nothing  is  more  likely  to  happen  at  such  places  than 
breaches  of  the  public  peace:  1  Hawk.  P.  0.,  p.  698,  sec.  6; 
Bosc.  Gr.  Ev.  668,  ed.  of  1836;  1  Buss,  on  Or.  299,  ed.  of 
1886;  8  Ohit.  Or.  L.  678,  note,  ed.  of  1819;  Archb.  Gr.  PL 
600,  ed.  of  1840.  But  it  is  not  so  of  a  house  or  room,  for  the 
illegal  sale  of  lottery  tickets.  Men  do  not  congregate  at  such 
places.  On  the  contraiy,  they  go  in  one  at  a  time,  and  the 
business  is  transacted  behind  screens  and  in  comers,  where 
there  is  no  witness.  There  is  enough  of  evil  in  it;  but  no 
tendency  to  breaches  of  the  public  peace.  It  is  true  that  an 
unauthorized  lottery  is  a  public  nuisance:  1  B.  S.,  p.  666,  sec. 
26.  But  a  place  for  the  sale  of  tickets  is  not  a  lottery.  Keep- 
ing an  oflice  or  other  place  for  registering  tickets  in  an  unau- 
thorized lottery  is  expressly  forbidden:  Sec.  84;  but  there  is  no 
prohibition  against  keeping  an  office  or  place  for  the  sale  of 
tickets.  I  see  no  principle  on  which  the  first  count  can  be  sup* 
ported. 

The  third  count  charges,  that  the  defendant  kept  a  common 
gaming  house;  but  it  tells  what  the  jurors  meant  hj  a  gaming 
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house;  to  vni,  a  place  where  tickets  in  unauthorized  lotteries 
were  sold.  There  is  no  precedent  for  such  a  count.  But  it  is 
said  that  the  last  part  of  the  count  may  be  rejected;  and  then 
the  chaige  will  be,  that  the  defendant  kept  a  common  gaming 
house.  There  are  some  dicta  in  the  books,  to  the  effect  that 
such  a  general  charge  would  be  enough:  The  King  y.  Bogier^  1 
Bam  &  Cress.  272, per  Holroyd,  J.;  OammonweaUh  v.  Pray^  18 
Pick.  859,  per  Morton,  J.  And  see  The  King  t.  Dixon,  10  Mod. 
886;  Bex  y.  Jfiison,  1  Leach,  487.  The  precedents  are  the 
other  way.  They  go  beyond  the  general  charge,  and  allege  that 
the  defendant  did  cause  and  procure  diyers  idle  and  eyil-dis- 
posed  persons  to  frequent  the  house,  and  play  at  illegal  games, 
etc.;  and  sometimes,  disturbances  and  breaches  of  the  peace  are 
added:  Archb.  Cr.  PI.  800;  8  Chit  Gr.  L.  678,  674.  I  do 
not  think  the  general  chaige  would  be  enough  in  an  indictment 
at  the  common  law.  But  if  we  assume  that  it  would,  still,  this 
count  can  not  be  supported;  for  it  does  not  stop  with  the  gen- 
eral allegation,  but  goes  on  to  tell  what  was  meant  by  it. 

The  second  count  charges  the  keeping  of  an  ill-goyemed  and 
disorderly  room  for  the  sale  of  tickets.  The  pleader  has  sub- 
stituted the  sale  of  tickets  for  such  things  as  are  usually  done 
in  bawdy  houses.    This  count  is  worse  than  the  others 

Judgment  affirmed. 

KxBPnio  A  Odmxon  OAMnro  Housi  n  ax  InMorABU  Ofmresatoonmioo 
law  snd  in  Kew  Hampwhirat  Lard  v.  ^fitafe,  41  Am.  Dea  729.  Th«  prindpal 
MM  WM  oited  to  the  poiiit  tluife  a  bawdy  hoiue  is  a  oommon  noJMnM^  and  a 
pMMD  kMping  it  may  be  pnniithahle  by  indiotnieDt:  Wright  v.  Paige,  86  Barix 
440;  8.  C,  8  Keyea,  688,  and  approTed  in  OHehian  v.  PtopU,  6  FnAer,  807. 

QAMora,  What  CtoNsrrmTia.— Thia  sabjeot  ia  diacoMad  at  kogth  in  liia 
BotatoiStolav.  AnMt,88Am.I)ea  182. 

LofiSBOES:  See  OommomwmUk  v.  OHUtpk,  10  Am.  Daa  475i  Mtrtom  ▼• 
FIdektr.  18  Id.  806;  Orag  v.  Sobert$,  Id.  888L 


Yan  Renbselaeb  V.  Bradlbt. 

Rmn  SiBTiOB  at  Commok  Law  la  when  the  tenant  holda  land  by  fealty 

other  oorpotal  aenrioe  and  a  certain  rent. 
▲rpoBnoNM svT  ov  Rknt  Sibtiob  was  made  at  oonmum  law  npon  the 

anoe  of  the  land  whence  it  iMoed,  or  of  tha  revenkm  to  nUeh  it  waa  aa 

incident. 
ArroBinoNMsirT  oi  Pibsohal  CkuraaAcns  and  oorwiaBta  waa  aol  pMmJttad 

at  common  law. 
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AppoBiToinfXNT  or  GorxirANTS  WmoH  Buy  with  thb  Laitd  wm  pennittod 
by  the  oommon  Uw. 

Amawnm  of  thx  Laasn  ab  to  Pabt  or  Tm  Pbsusbs  is  aaswenble  to  tho 
landlord  in  an  action  of  oorenant  for  the  rent  of  saoh  pari. 

Ivvn  Lmbm  Hold  bt  ait  Indiviszblb  Bxht  Sbbviob,  at  to  rondar  yearly  » 
horae  or  the  like^  and  assign  part,  the  aervioe  shall  multiply;  or,  in  other 
words,  the  lessee  and  his  assignee  shall  each  be  liaUe  to  render  anoh 
horse,  eta 

br  Dtclabatiov  m  Ck>TBVAiiT  ov  ▲  LnAsn,  the  deaoiiption  of  tha  prvmiaea 
need  not  be  given.  It  iaanflkiJunt  to  avir  thatat  a  day  and  plaoa  named, 
by  a  certain  indentore^  which  the  plaintiff  lisre  brin^i  into  coort,  tiia 
plaintiff  demiaed  to  defendant  certain  premiaas  in  each  indantore  partioa* 
larly  deaoribed. 

DnoBcmow  ov  FEnoBiB  Abuojuh)  bt  a  IdBsn  as  beiog  "  aefoiiiy  asrsa  cC 
the  soatherly  side  of  liia  said  damisad  prnmisM,  cC  aqoal  Tafaia,  by  liia 
acrs^  with  the  rest,**  held  aoffloient. 

Anomnomaan  ow  Burr  mubt  n  liADi  bt  the  Jusr  aoooidiagtDllia  valiw 
of  the  land,  whan  the  landlord  aeeka  to  reoovsr  from  one  who  b  aasjipiirt 
of  tha  tenant,  as  to  part  only  of  the  damisad  premises. 

Hov-FATMXMT  OF  BsHT  BT  LunB  is  solBoiently  airaiiad  in  an  actkm  apfnat 
hia  assijpimr,  by  a  declaration  which  statss  that  the  rent  aoendng  sabaa- 
qnent  to  tiia  assignment  to  defendant,  Is  dne  and  owing  to  plaintiff  and 
still  remaina  in  anear  and  nnpaad  from  the  defendant. 

Dmlabatiov  SxAnvo  that  Defbmdant  n  the  AasioBn  ni  tha  whols  or 
aoma  part  of  tha  demised  premises  is  bad  becanae  in  tiia  altsnativa. 
Had  the  alligation  been  that  defendant  is  tha  aaslgnaa  of  aoma  part  of  tha 
pmmises,  it  wrnild,  it  nnrnns,  hsm  hnrni  gnnd^  bnnanso  s  party  is  prcMmmfsl 
to  be  Ignorant  of  the  partioalaza  of  his  adTsrsary's  title. 

OorxBTAiiT  by  the  lessor^s  devisee  against  the  leasee's  assignee. 
Oertain  counta  in  the  dedazation  were  demuned  to.  Plaintifl 
joined  in  the  demtirxer.  The  gxonnda  of  demiurar  anfflninntly 
appear  in  the  opinion. 

B.  W.  Feckham,  for  the  defendant. 


D.  Oady,  for  the 

By  Oourt,  Jbwxit,  J.  The  first  objeotion  to  the  seoond  oount 
is,  tiiat  it  does  not  allege  that  the  defendant  is  the  assignee  of 
the  whole  of  the  premises  demised  to  the  lessee,  but  only  of  a 
part  It  is  insisted  that  the  defendant,  being  assignee  of  bat  a 
part,  is  not  liable  to  the  plaintiff  in  covenant  for  the  non-pay- 
ment  of  rent  in  respect  to  such  part — ^that  such  covenant  is  not 
divisible,  and  can  not,  therefore,  be  apportioned.  The  rent  re- 
served, and  to  which  the  covenant  of  the  lessee  applies,  is  strictly 
a  rent  service  at  common  law,  which  was  when  the  tenant  held 
the  land  by  fealty  or  other  corporal  service  and  a  oertain  rent, 
to  which  was  incident  the  right  of  distress:  8  Eenfs  Oom.,  6tfa 
ed.,  460;  2  Bl.  Oom.  41.    Sach  rent  was,  at  the  common  law. 
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apportioned  either  on  aereranoeof  the  land  from  which  itissned, 
or  of  the  xerersion  to  which  it  was  incident.  Although  it  was  a 
doctrine  of  the  common  law,  that  an  entire  contract  could  not 
be  apportioned,  the  principle  was  limited  to  personal  contracts 
and  corenants,  and  did  not  extend  to  such  as  run  with  the  land: 
8  Kent* s  Oom.  469;  Hodgbins  t.  Bobson,  1  Yent  276;  LigersoU  t. 
Sergeant^  1  Whart  887;  SievenKn  t.  Lombard^  2  East,  676; 
Mercercn  y.  DotMon,  6  Bam.  &  Cress.  479;  WclOation  ▼.  JSiie- 
loiB,  8  Man.  &  G.  297;  Adcry.  Miller,  2  Paige,  78;  PoOardT. 
Shaaffer,  1  Dall.  210.  The  coyenant  to  pay  rent,  contained  in 
the  lease  in  question,  runs  with  the  land.  The  lessee  cove- 
nanted for  himself,  his  heirs,  executors,  administrators,  and  as- 
signs: Hwn^  T.  Sodney,  1  Wash.  876;  Oom.  Dig.,  tit.  Ooto- 
nant,  c.  8;  The  Dean  and  Chapter  of  Windeor^e  Case,  6  Co.  24  b; 
2  Bac.  Abr.,  ed.  1848,  tit.  Oovenant,  E.  8,  note.  And  as  the 
coyenant  runs  with  the  land  and  affects  the  whole,  the  assignee 
of  part  of  the  land  is  liable  to  the  landlord  for  the  rent  in  an 
action  of  covenant.  See  the  cases  last  cited,  and  AatorY.  MSBer^ 
mipra;  Weidner  y.  Foster,  2  Penn.  28;  Devereux  y.  BarU)w,  2 
Saund.  182,  note  1. 

But  it  is  objected  that  a  part  of  the  rent  or  service  reserved, 
to  wit,  **  one  day's  service  with  carriage  and  horses,"  is  an  en- 
tire service,  and  is  in  its  nature  indivisible,  and  that  therefore 
the  assignee  of  a  part  of  the  premises  is  not  liable.  The  rule 
found  in  the  books,  which  I  take  to  be  sound,  is  this:  ''If  a 
n^n  which  hath  a  rent  service,  purchase  parcel  of  the  land  out 
cf  which  the  rent  is  issuing,  this  shall  not  extinguish  all,  but  for 
Ihat  parcel.  For  a  rent  service  in  such  case  may  be  apportioned 
according  to  the  value  of  the  land:"  1  Oo.  Lit,  Phil,  ed.,  1886, 
p.  689.  "  But  if  one  holdeth  his  land  of  his  lord  by  the  service 
to  render  to  his  lord  yearly  at  such  a  feast,  a  horse,  a  golden 
spear,  or  a  dove,  gilliflower,  or  the  like,  and  the  lord  purchase 
parcel  of  the  land,  such  service  is  taken  away,  because  such 
service  can  not  be  severed  or  apportioned :"  Id.  646.  The  whole 
tenancy  being  equally  chargeable  with  them,  the  lord  by  his 
own  act  shall  not  discharge  part,  and  throw  the  whole  burden 
upon  the  residue  for  his  own  private  benefit  and  advantage:  (Gil- 
bert on  Bents,  166.  But  if  the  service  be  entire— to  render 
yearly  at  such  a  feast,  a  horse,  or  the  like,  and  the  lessee  assign 
a  part  of  the  premises  to  a  stranger — ^in  this  case  such  service 
being  indivisible  shall  multiply:  1  Go.  lit.,  ed.  supra,  646;  Gil- 
bert on  Bents,  170;  Hodgkms  v.  Bobson,  1  Yent.  276;  IngersoU  v. 
Sergeant,  1  Whart.  887;  7  Com.  Dig.  498,  tit.  Suspension,  G. 
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It  is  also  objected  that  the  second  count  is  defective  for  the 
want  of  a  description  of  the  premises  demised.  The  count  is 
in  exact  accordance  with  the  form  advised  hj  Sergeant  Williams, 
in  Thursby  y.  Plant,  1  Saiind.  283,  note  2.  It  is  there  laid 
down,  that  to  avoid  mmecessaiy  prolixity  in  an  action  of  cove- 
nant for  non-payment  of  rent,  it  is  snfScient  to  allege  in  the 
declaxation,  that  the  plaintiff,  on  such  a  day  and  year  at  such  a 
place,  by  a  certain  indenture  made  between  him  of  the  one  part 
and  the  defendant  of  the  other  part  (which  the  plaintiff  brings 
here  into  court),  demised  to  the  defendant  certain  premises 
particularly  mentioned  and  described  in  the  said  indenture,  in- 
stead of  setting  out  the  parcels,  as  is  too  frequently  done.  The 
same  rule  was  laid  down  by  Lord  Mansfield  and  the  whole  court 
of  king's  bench,  in  Dundasa  v.  IJord  Weymouih,  2  Oowp.  665. 
It  is  true,  the  cases  spoken  of  were  actions  against  the  lessee  on 
the  personal  covenant;  but  I  do  not  see  that  there  is  any  more 
necessity  for  setting  out  the  description  of  the  premises,  where 
the  suit  is  against  the  assignee,  than  in  the  case  to  which  the 
rule  was  applied:  See  2  Chit.  PI.  194, 196,  Day's  ed.,  1812. 

Another  objection  to  this  count  is,  that  there  is  not  a  suiB- 
oisnt  description  of  that  part  of  the  demised  premises  alleged 
to  have  been  assigned  to  the  defendant.    That  description  is  as 
follows:  It  is  averred  to  be  "  seventy  acres  of  the  southerly  side 
of  the  said  demised  premises,  of  equal  value  by  the  acre  with  the 
rest."    Counsel  have  not  referred  us  to  any  precedent  or  au- 
thority, to  sustain  the  allegation.    Such  description  would  be 
sufficient  in  a  conveyance  to  pass  the  title  to  the  seventy  acres, 
and  I  am  unable  to  discover  any  reason  why  it  should  not  be 
deemed  sufficient  in  this  declaration.    Having  a  description  of 
the  whole  premises,  in  the  lease,  the  pleading,  in  my  judgment, 
sufficiently  specifies  that  part  which  is  alleged  to  have  been  as- 
signed to  the  defendant.    It  is  said  that  this  count  does  not  set 
forth  how  or  in  what  manner  forty-five  bushels  of  wheat,  eight 
fat  fowls,  and  two  days'  service  with  carriage  and  horses,  com- 
prise the  &ir  and  just  proportion  of  rent  for  that  part  of  the 
premises  assigned  to  the  defendant,  and  that  said  allegation  is 
not  justified  by  anything  in  the  count  contained,  and  that 
it  is  argumentative.    I  think  the  allegation  is  sufficient  to  put 
in  issue  the  proportion  of  the  whole  rent  for  the  whole  demised 
premises,  which  the  plaintiff  would  be  entitied  to  recover  of  the 
defendant  as  assignee  of  the  seventy  acres.    The  rent  must  be 
apportioned,  when  the  landlord  seeks  to  recover  of  an  assignee 
for  a  pert  of  the  premises,  according  to  the  value  of  the  land; 
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and  it  is  the  business  of  the  juiy^  upon  eyidence  prodnoed,  to 
apportion  the  rent  to  the  value  of  the  land:  GKlb^  on  Bents, 
163;  Farley  t.  Oraig,  6  Halst.  262;  3  Eenf  s  Com.  469;  Hodg- 
bins  T.  B(^>8on,  1  Yent.  276.  The  allegation  in  substance  is, 
that  BO  much  as  is  claimed  to  be  due  for  the  seyeniy  acres 
for  the  time  specified,  is  the  just  proportion  of  the  whole  rent 
chargeable  upon  the  whole  demised  premises  for  the  time  for 
which  it  is  claimed;  and  this  is  a  question  of  fact  to  be  ascer- 
tained by  the  juzy,  upon  such  eridence  as  the  parties  may  pro- 
duce. I  am  not  able  to  discover  the  necessiij  of  a  more  spe- 
cific allegation,  or,  indeed,  in  what  manner  one  more  specific  in 
this  respect  could  well  be  framed. 

It  is  contended  in  the  last  place  that  the  second  count  is  de- 
fective in  not  stating  that  the  lessee  had  not  paid  the  rent.  The 
case  of  DvbM  Execuiors  v.  Van  Orden,  6  Johns.  106,  is  deci- 
Biye  that  such  allegation  is  unnecessaiy.  When  the  declaration 
avers  (as  this  count  does),  that  the  rent  accrued  subsequent  to 
the  assignment  to  the  defendant,  and  was  due  and  owing  to  the 
plaintiff  and  still  remains  in  arrear  and  unpaid  from  the  defend- 
ant, it  states  a  breach  in  sufficient  terms.  That  the  lessee  had 
not  paid  it,  is  implied  in  the  averment,  that  the  defendant  owed 
it.  It  is  urged  that  the  third  count  is  defective  in  claiming 
that  the  rent  said  to  be  in  arrear,  was  the  rent  for  said  demised 
premises  for  four  years;  and  that  it  is  not  averred  what  rent, 
or  that  any  rent  of  the  part  of  the  premises  assigned  to  the  de- 
fendant was  in  arrear.  The  count  certainly  does  claim  that  the 
defendant,  although  an  assignee  of  but  part  of  the  demised 
premises,  is  liable  for  all  the  arrears  of  rent  for  the  whole,  dur- 
ing the  four  years.  It  should  have  claimed  only  such  propor- 
tion as  had  accrued  upon  that  part  of  the  premises  assigned  to 
the  defendant.  His  liability  is  limited  to  that  proportion.  I 
think  the  demurrer  in  this  particular  well  taken. 

It  is  argued  that  the  fourth  count  is  defective  in  the  stat^ 
ment  of  the  defendant's  title  as  assignee.  It  avers  that  the  de- 
fendant is  the  assignee  of  the  whole  or  some  part  of  the  demised 
premises,  without  specifying  whether  of  the  whole  or  a  part;  or 
if  of  a  part,  what  part.  I  think  thiscount  is  bad,  on  the  ground 
that  the  averment  as  to  the  share  or  portion  of  the  premises 
assigned  to  the  defendant  is  in  the  alternative:  Steph.  PI.  887, 
note  2;  Cook  v.  Cox,  8  Man.  &  Sel.  110.  It  is  supposed  by  the 
plaintiffs  counsel  that  the  case  of  WoUasion  v.  ffakeunU,  3  Man. 
&  O.  297,  is  an  authority  to  sustain  this  mode  of  pleading. 
That  was  an  action  of  covenant  upon  an  indenture  of  lease  for 
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non-payment  of  rent,  and  non-repaxation.  The  declaration 
alleged,  that  all  the  estate  of  the  leasee  in  a  great  part  of  ih^ 
demised  premises,  came  to  and  vested  in  the  defendant  by  a£« 
sigxmient,  whereupon  and  whereby  the  defendant  became  po&  • 
sessed.  The  defendant  pleaded  that  the  said  part  of  the  prem- 
ises  did  not  come  to  or  vest  in  her  by  assignment.  No  question 
was  raised  there  as  to  the  sufficiency  or  propriety  of  the  allega- 
tion. The  question  was,  whether  the  eyidenoe  supported  the 
allegation.  But  if  there  had  been  a  question  raised  on  the 
pleading,  it  is  quite  probable  it  might  have  been  sustained, 
under  the  general  rule,  that  it  is  not  necessary  to  allege  title 
more  particularly  than  is  sufficient  to  show  a  liability  in  the 
party  charged,  or  to  defeat  his  present  daim.  Except  as  far  as 
these  objects  may  require,  a  party  is  not  bound  to  show  the 
precise  estate  which  his  adyersazy  holds,  even  in  a  case  where, 
if  the  same  person  was  pleading  his  own  title,  such  precise 
allegation  would  be  necessary.  The  reason  of  this  difference  is, 
that  a  party  must  be  presumed  to  be  ignorant  of  the  particulars 
of  his  adversazy's  title,  though  he  is  bound  to  know  his  own: 
Bider  y.  Smith,  3  T.  B.  766;  1  Chit.  PL  238,  239.  But  this 
rule  will  not  sustain  a  pleading  in  the  altematiye.  The  plaintiff 
is  entitled  to  judgment  upon  the  demurrer  to  the  second  count, 
and  the  defendant  to  judgment  on  the  third  and  fourth  counts. 
Judgment  accordingly. 

AssiONBi  OF  Lebsss  Ooottpus  Position  of  his  Assiovor:  Jaekmm  v. 
DavM,  15  Am.  Deo.  451;  Jadeaon  v.  Hcuratn,  17  Id.  517;  Jaeiwn  t.  JTiZZer,  21 
Id.  816.  The  principal  caae  wm  approved  in  Van  Remaelaar  t.  Smith,  27 
Barb.  154;  and  Tyler  v.  Heidom,  46  Id.  452;  and  regarded  as  a  precedent  for 
the  statement  that  actions  of  covenant  for  rent  by  parties  claiming  by  devise 
or  assignment  from  the  party  in  whose  favor  rent  was  reserved,  had  been 
snstained  in  Van  Sensaelaer  v.  Hays,  19  N.  Y.  86. 

AppOBnoHMSiffT  OF  BxNT,  WHXK  Mads:  See  CffUhbert  v.  Kuhn,  31  Am. 
Deo.  513;  NelUt  v.  Laikrop,  34  Id.  285;  JStde  v.  Zule,  35  Id.  600;  Perry  v. 
Aldrieh,  38  Id.  403;  Moore  v.  Turpin,  40  Id.  589.  To  the  point  that  rent 
will  be  apportioned  where  part  of  the  premises  are  assigned,  the  prineipsl 
case  was  cited  in  Babcock  v.  UUer^  1  Abb.  App.  Deo.  39;  S.  C,  32  How.  Pr. 
452;  8.  0.,  1  Keyes,  400;  Van  Rensaelaer  v.  Jones,  2  Barb.  653;  Van  Rene- 
miaer  v.  Qallup,  5  Denio,  461;  Babcock  v.  SeopUie,  56  HL  467.  See  also 
Clarke  v.  OummmgB,  5  Barb.  256;  and  Van  Renaadaer  v.  BonuUd,  24  Id. 
369,  citing  the  principal  case. 

Ths  principal  casb  was  CBinoiBVD  in  Van^  Bmwdtur  t.  Cftodioidb,  24 
Barb.  335,  where  the  conrt  said:  *' There  can  be  no  donbt,  I  think,  that  the 
rent  reserved  in  the  manor  leases  which  exist  in  this  state,  is  a  rent  charge. 
The  dMium  to  the  contrary  in  Fofi  itoisisiaer  t.  BraiJUty,  3  Denio^  135,  is  not 
lostained  by  authority.  ** 
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TATI.OB  V.  SnTOBB. 

[8  Dnzo,  145.] 

Nora  n  VtasuMED  to  >■  Mads  at  the  Placb  whwe  it  btin  dtA^  thooglh 

tlM  maker  !•  known  to  reside  elBewhere. 
DncAVD  OH  Kora  oak  vot  bx  Mads  at  tbs  Placb  whsbs  It  n  Dims 

if  the  maker  is  known  to  reside  elsewhere. 
Makxs  and  Indob8i&  abb  Fbsrjmxd  to  Rbbidb  at  the  plaoe  wlisn  liio 

note  is  dated. 

FOTB  18  HOT  BT  LaW  PaTABLB  AT  THB  FZiAOB  WHBBB  It  BBABS  DaTB. 

Dbkavd  TO  Cbabob  Indobsbe  most  ordinarily  be  made  of  the  maker  psr. 
Bonally,  either  at  his  place  of  abode  or  his  pbuw  of  bnshieH,  no  plaoe  of 
payment  having  been  designated  in  the  note. 

Dbmabd  of  Patmbmt  18  BXCI78BD,  if  impraottoaUo  after  the  eserduM  of  doe 
diligenooi  as  where  the  maker  has  absconded,  or  is  temporarily  absent^ 
having  no  domioUe  in  the  state,  or  has  no  known  residenoe  or  plaoe  whera 
presentment  oan  be  made.  In  snoh  cases  notioe  rnost^  however,  begivwi 
the  indorser. 

Dbmand  ov  Maxbb  Who  has  Bbmoted  ibox  thb  Stats  after  eseoatiqg 
the  note  or  Mil,  may  be  made  at  his  former  plaoe  of  resldenooi 

Dbhavd  ob  Maxbb  Who  Bbszdbd  nr  Avothbb  Statb  when  the  note  was 
made,  most,  to  ohaxge  the  indoner,  be  made  at  his  residenoe  or  plaoe  of 
bosiness,  in  snch  other  state,  thoogh  the  note  was  made  and  dated  im 
thia  states  all  the  parties  knowing  the  plaoe  of  the  maker's  residenoe. 


AssDifpnT.  M.  Snyder,  a  resident  of  Apalaohioola,  Floiidfty 
made  bis  note  to  his  brother,  dated  Troy,  October  16, 1889,  doe 
In  one  year.  No  place  of  payment  was  mentioned.  The  note 
was  by  the  payee  and  by  G.  P.  Morris  indorsed  to  plaintiff, 
Taylor.  The  note  was  never  presented  to  the  maker;  bat  was 
presented  to  the  indorser  in  New  York.  The  other  facts  appear 
in  the  opinion.  The  ciroiiit  judge  ordered  a  nonsuit.  Motion 
was  made  for  a  new 


H.  W.  Strong ^  for  the  motion. 
J.  Z>.  WiUard^  ocvUra. 

By  Court,  Bbasdslbt,  J.  As  the  note  bears  date  at  Troy,  it 
is  presmned  to  hare  been  made  at  that  place,  although  the  maker 
then  resided  in  Florida,  as  was  well  known  to  the  original 
holder,  Morris,  and  to  Stevenson,  to  whom  it  was  subsequently 
transferred.  The  residenoe  of  the  maker  had  not  been  changed 
when  the  note  fell  due,  his  domicile  stiU  being  in  Florida. 
The  indorser  resided  in  Troy.  It  was  not  shown  that  he  ever 
owned  the  note,  or  was  under  any  other  obligation  for  its  pay- 
ment than  that  of  an  ordinary  indorser;  and  it  may  fairly  be 
inferred  from  the  case  that  the  note  was  given  for  a  debt  doo 
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from  the  maker  to  Morris,  and  was  indorsed  for  his  benefit  at 
the  request  of  the  maker.  Some  months  before  the  note  fell 
due,  the  indorser  had  been  asked  by  the  then  holder,  Morris,  if 
it  would  be  paid  at  maturity,  to  which  he  replied  that  it  would 
be;  that  his  brother,  the  maker,  would  send  the  money  to  him 
and  he  should  see  the  note  was  paid.  But  on  being  requested 
to  stipulate,  absolutely,  to  pay  the  note  himself,  he  declined  to 
do  so.  It  does  not  appear  that  on  this  or  any  other  occasion, 
anything  was  said  as  to  the  place  where  payment  would  be 
made,  or  where  the  note  should  be  presented  for  payment  at 
maturity. 

Upon  the  CTidence  as  stated  in  the  case,  I  think  it  can  not  be 
said  that  anything  has  been  done  by  the  indorser  to  change  or 
affect  his  original  liability  or  his  rights,  in  that  character.  He 
had  not  designated  any  particular  place  in  Troy,  or  that  city  at 
laige,  as  the  place  at  which  the  note  would  be  paid,  or  where 
demand  should  be  made,  nor  had  he  been  requested  to  designate 
any  place  for  that  purpose.  And  although  he  certainly  gaye  a 
strong  assurance  that  ihe  maker  would  remit  the  money  to  him, 
and  therefore  that  the  note  would  be  duly  paid,  he  at  the  same 
time  refused  to  bind  himself  absolutely  for  its  payment.  He  chose 
to  leaTe  his  own  responsibility  where  his  contract  and  the  law 
had  placed  it;  and  no  one  had  a  right  to  understand  from  what 
he  said,  that  he  intended  to  assume  any  new  obligation,  or  to 
dispense  with  the  performance  of  any  act  which  the  law  required 
the  holder  of  the  note  to  perform.  It  does  not  appear  to  haTe 
been  suggested  on  the  trial,  that  the  action  was  to  be  sustained 
on  any  such  ground,  nor  was  the  judge  requested  to  submit  the 
question  of  a  waiTer  of  demand  of  payment,  by  the  indorser, 
to  the  jury.  It  was  doubtless  then  urged,  as  it  was  on  the  argu- 
ment at  bar,  that  this  note  was  by  law  payable  at  Troy,  and 
therefore  the  defendant  had  been  duly  charged  as  indorser,  and 
not  that  he  had  in  any  manner  waiyed  a  demand  at  the  proper 
place.  What  then  is  this  case  ?  A  debtor,  whose  residence  is 
in  Florida,  being  at  Troy,  makes  a  note,  which  he  dates  at  that 
place,  to  his  creditor,  a  resident  of  this  state,  for  an  amount  due 
to  him,  and  procures  a  friend,  residing  at  Troy,  to  indorse  the 
same.  No  place  of  payment  is  specified  in  the  note,  nor  is  there 
anything  to  indicate  a  place,  unless  that  follows  from  the  note 
bearing  date  at  Troy.  The  holder  knows  the  residence  of  the 
maker  to  be  in  Florida,  but  when  the  note  falls  due,  instead  of 
making  demand  of  the  maker  personally,  or  at  his  residence  or 
place  of  business  in  Florida,  payment  is  demanded  at  Troy  and 
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not  elsewhere.  Was  this  a  sufficient  demand  as  respects  the  in- 
dorser?  It  clearly  was,  if  the  note  was  by  law  payable  at  that 
place,  and  it  as  dearly  was  not,  if  the  note  was  payable  else* 
where.    This  is  the  only  question  to  be  determined. 

The  date  of  a  note  at  a  particular  place  does  not  malce  that 
the  place  of  payment,  or  at  which  payment  should  be  demanded 
for  the  purpose  of  charging  the  indorser.  This  was  expressly 
adjudged  in  the  case  of  Anderson  v.  Drake,  14  Johns.  114  [7 
Am.  Dec.  442].  That  was  an  action  against  the  indorser  of  a 
promissory  note,  bearing  date  in  the  dly  of  New  York,  but  not 
made  payable  at  any  particular  place.  When  the  note  was 
made  the  maker  lived  in  New  York,  but  before  it  fell  due  he  re- 
moved to  Kingston,  in  the  county  of  Ulster.  The  counsel  for 
the  plaintiff  insisted  ^^  that  as  the  note  was  dated  at  New  York» 
and  the  parties  resided  there  at  the  time  it  was  made,  it  must  be 
presumed,  no  particular  place  being  designated  for  the  payment, 
that  it  was  payable  in  New  York:  Ihat  the  removal  of  themaker 
from  New  York  to  any  other  place  did  not  render  it  necessaiy 
for  the  holder  to  follow  him  for  the  purpose  of  demanding  pay- 
ment." But  the  court  thought  otherwise,  and  held  that  a  de- 
mand of  the  maker  personally,  or  at  his  residence  or  place  of 
business  in  Kingston,  as  in  ordinary  cases,  was  necessary,  and 
that  the  indorser  could  not  be  charged  upon  a  demand  made  in 
the  city  of  New  York,  although  the  note  bore  date  at  that  place. 
This  I  understand  to  be  the  settled  and  invariable  rule  where 
the  maker  has  not  removed  from  the  state,  but  has  a  known  resi- 
dence within  its  limits.  Where,  after  a  note  has  been  given,  the 
maker  absconds,  removes  into  another  state  or  countiy,  or  is 
without  a  fixed  residence  anywhere,  other  principles,  as  we  shall 
see,  apply:  but  in  no  case  does  the  date  of  a  note,  of  itself, 
make  that  the  place  where  payment  should  be  demanded  in  order 
to  charge  the  indorser. 

It  has  been  supposed  that  the  case  of  Stewart  v.  Eden,  2  Oai. 
121  [2  Am.  Dec.  222],  countenances  a  different  doctrine.  Liv- 
ingston, J.,  there  said,  ''  the  note  being  dated  in  New  York,  the 
maker  and  indorser  are  presumed  to  have  resided,  and  contem- 
plated payment  there.''  This  remark  was  in  part  strictly  cor- 
rect, for  the  date  of  the  note  was  presumptive  evidence  of  resi- 
dence; and  in  a  general  sense  it  may  also  be  true  that  the  date 
raises  a  presumption  that  the  parties  contemplated  payment  at 
that  place.  Judge  Livingston  did  not  say  that  the  note  was  by 
law  payable  at  the  place  of  its  date;  on  the  contrary,  the  form 
of  expression  conclusively  repels  that  idea.    He  was  not  speak* 
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ing  of  what  the  partieB  were  bound  to  do  I7  the  terms  of  the 
note,  or  their  legal  obligations  flowing  from  their  engagements 
as  maker  and  indorser,  bat  simply  of  what  they  were  presumed 
to  have  contemplated.  If  the  learned  jndge  intended  to  affirm 
that  a  note,  when  no  particular  place  of  payment  is  otherwise 
indicated,  is  by  law  payable  at  the  place  where  dated,  he  would 
have  said  so  in  direct  terms,  and  would  not  have  said  it  was  to 
be  presumed  payment  at  that  place  was  contemplated.  This 
would  have  been  absurd.  But  in  truth  the  question  whether 
the  note  in  that  case  was  payable  where  it  bore  date,  was  not 
before  the  court,  nor  was  it  there  pretended  that  payment  had 
not  been  duly  demanded.  It  was  an  action  against  the  repre- 
sentatiyes  of  a  deceased  indorser,  and  although  an  objection 
was  taken  to  the  form  in  which  the  presentment  for  payment 
was  alleged  in  the  declaration,  it  was  not  pretended  by  any  one 
that  the  demand  of  payment  had  not  been  strictly  correct.  The 
main  question  in  the  case  was,  as  to  the  sufficiency  of  the  notice 
to  the  indorser,'and  the  remark  of  the  judge  was  made  in  dis- 
cussing that  point.  I  admit  that  upon  the  question  of  due  dili- 
gence in  giving  notice  to  an  indorser,  it  may  have  been  very 
pertinent  and  proper  to  say  that  the  parties  are  presumed  to  have 
contemplated  payment  at  the  place  where  the  note  was  given 
and  was  dated,  although  such  a  remark  would  be  altogether  out 
of  place  in  deciding  upon  the  construction  of  an  agreement, 
and  whether  the  parties,  by  its  terms,  were  bound  to  make  pay- 
ment at  a  particular  place.  There  is  nothing  therefore  in  this 
remark  of  Judge  Livingston  which  can  be  made  to  countenance 
the  idea  that  a  note,  when  no  other  place  of  payment  is  speci- 
fied, is  by  law  payable  at  the  place  of  its  date:  Anderson  v. 
Drake,  gupra;  Bank  of  America  v.  Woodworthf  18  Johns.  822. 

Where  a  promissory  note  is  not  made  payable  at  any  particu- 
lar place,  the  general  rule  of  law  is,  that  in  order  to  charge  the 
indorser,  payment  must  be  demanded  of  *^the  maker  person- 
ally, or  at  his  dwelling-house,  or  other  place  of  abode,  or  at  hii 
counting-house  or  place  of  busiuess:"  Story  on  Prom.  Notes, 
sec.  235;  Bank  qf  America  v.  WoodworCh,  18  Johns.  815;  S.  0., 
in  error,  Woodworih  v.  Bank  of  America,  19  Id.  891  [10  Am. 
Dec.  239].  But  although  such  is  the  general  rule,  yet,  under 
various  circumstances,  a  demand  in  any  form  or  manner  may  be 
dispensed  with.  It  is  a  question  of  diligence,  and  if  a  demand 
is  found  to  be  impracticable,  proper  efforts  for  that  purpose  hav- 
ing been  made,  the  indorser  will  still  be  held  liable,  due  notice 
having  been  given  him  by  the  holder.    Thus,  where  the  makei 
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has  absoondedy  that  wH  ordinaxily  excuse  a  demand^  and  notice 
of  the  fact  is  sofflcient  to  hold  the  indorser:  Lambert  v.  Oabea,  1 
Ld.  Bajm.  448;  MendeB  v.  Carreroan,  Id.  748;  8  Kent's  Com., 
5th  ed.,  96;  Putnam  v.  SuOwan,  4  Mass.  58  [8  Am.  Dec.  206]; 
Lehman  v.  Janes,  1  Watts  &  8.  126  [87  Am.  Dec.  455];  Chit,  on 
Bills,  10th  Am.  ed.,  854,  n.  1;  Stoiy  on  Prom.  Notes,  sec.  287. 
Where  the  maker  is  a  seaman  on  a  voyage,  having  no  domicile 
in  the  state,  the  indorser  is  liable  without  a  demand  being  made: 
Bamett  v.  Wttta,  4  Leigh,  114.  But  although  the  maker  may 
be  absent  on  a  Yoyage,  if  he  has  a  domicile  in  the  state,  pay- 
ment must  be  demanded  there:  Dennie  t.  Walker^  7  N.  H.  199; 
WkUOer  t.  Oraffam,  8  Greenl.  82.  And  in  evezy  case  where  the 
maker  has  no  loiown  residence  or  place  at  which  the  note  can  be 
presented  for  payment,  the  holder  will  in  like  iw^w"<w  be  ex- 
cused from  maTring  any  demand  whatever:  Story  on  P»nn« 
Notes,  sec.  287;  WhUbier  v.  Oraffam,  wpra;  Putnam  t.  SuUifvan^ 
4  Mass.  68  [8  Am.  Dec.  206];  Duncan  v.  MoCuOaugh,  4  Serg.  ft 
B.  480.  But  in  all  such  cases,  the  reason  for  not  maTring  a  de- 
mand must  be  shown  on  the  trial  of  the  cause.  It  must  appear 
that  the  maker  had  absconded,  was  at  sea,  or  had  no  known 
domicile  or  place  where  the  note  should  be  presented.  The 
rule  is  strict,  that  a  demand  must  be  made,  or  a  proper  excuse 
shown  for  its  omission. 

There  is  a  further  exception  to  the  rule  requiring  a  demand 
to  be  made  of  the  maker,  or  at  his  domicile  or  place  of  busi- 
ness; for  where  a  note  is  made  by  a  resident  of  the  state,  who 
before  it  is  payable,  removes  from  the  state,  and  takes  up  a  per- 
manent residence  elsewhere,  the  holder  need  not  follow  him  to 
make  demand,  but  it  is  suffldent  to  present  the  note  for  pay- 
ment at  the  former  place  of  residence  of  the  maker:  MbChruder 
V.  Bank  of  Waahingtan,  9  Wheat.  598;  Andenon  v.  Drake,  14 
Johns.  114  [7  Am.  Dec.  442];  Dennie  v.  Walker,  7  N.  H.  199; 
OiOeepie  v.  Ednnahan,  4  McOord,  508;  Beid  v.  Morriwm,  2  Watts 
&  8.  401;  8  Eenfs  Com.  96.  And  this  is  just:  for  it  is  but  rea- 
sonable to  suppose  that  neither  pariy,  yrhem  the  note  was  given, 
looked  for  a  change  of  residence  to  a  foreign  country,  and  that 
each  contracted  upon  the  supposition  that  no  such  change  would 
take  place.  Nevertheless,  as  was  said  in  Denme  v.  Walker,  eu' 
pra,  ^'  this  is  an  exception  to  the  general  rule,  and  must  be  con- 
strued strictly."  '^We  think,"  say  the  court,  in  Jfefi^nufer  v. 
Bank  of  Washington,  eupra,  *^  that  reason  and  convenience  are 
in  favor  of  sustaining  the  doctrine,  that  such  a  removal  is  an 
excuse  from  actual  demand.    Precision  and  certainly  are  often 
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of  more  importanoe  to  the  roles  of  law  than  their  abetnict  jus- 
tice. On  this  pointy  there  is  no  other  role  that  can  be  laid 
down,  which  will  not  leave  too  mnoh  latitude  as  to  place  and 
distance.  Beddes  which,  it  is  consistent  with  analogy  to  other 
cases,  that  the  indorser  should  stand  committed,  in  this  re- 
spect, hy  the  condnct  of  the  maker.  For  his  absconding  or 
removal  ont  of  the  kingdom,  the  indorser  is  held,  in  England, 
to  stand  committed."  These  exceptions  to  the  general  role,  it 
will  be  seen,  all  rest  on  peculiar  reasons.  In  one,  the  maker 
has  absconded;  in  another  he  is  temporarily  absent,  and  has  no 
domicile  or  place  of  business  within  the  state;  in  a  third,  his 
residence,  if  any  he  has,  can  not  be  ascertained;  while  in  the 
fourth,  he  has  removed  out  of  the  state,  and  taken  up  his  resi- 
dence in  another  country.  In  each  of  these  instances,  let  it  be 
observed,  the  fact  constituting  the  excuse,  occurs  subsequently 
to  the  making  and  indorsement  of  the  note;  and  it  is  this  new 
and  changed  condition  of  the  maker,  and  that  only,  by  which 
the  indorser  stands  committed,  without  a  regular  donand. 

We  are,  then,  to  inquire,  whether  these  exceptions  are  to  be 
multiplied,  and  extended  to  a  case  where  no  change  in  the  con- 
dition of  either  party  has  taken  place:  where  the  maker,  when 
the  note  was  made  and  indorsed,  had  a  known  residence  in  an- 
other state,  and  which  had  remained  unchanged  at  the  matmity 
of  the  note.  It  is  palpable  that  this  exception,  if  made,  must 
be  placed  on  some  new  principle— it  can  not  be  allowed  on  the 
ground  which  upholds  the  others.  The  facts  in  this  case  are 
unchanged,  and  as  the  reason  for  making  an  exception  does  not 
exist,  the  exception  itself  should  not  be  allowed.  Unless,  there- 
fore, the  general  position  is  true,  that  one  who  indorses  for  a 
maker  who  lives  in  another  state,  may  be  **  held  liable  without 
any  demand  being  made  on  the  maker,"  I  think  the  defendant 
was  not  liable  in  the  case  at  bar.  And  if  any  such  general  role 
of  law,  as  I  have  stated,  exists,  it  certainly  may  be  shown;  but 
that  it  has  no  existence,  is,  as  I  believe,  not  only  according  to 
the  universal  understanding  amongst  commercial  men,  but  also 
according  to  the  settied  course  of  business  in  the  oommimaal 
world. 

The  indorsement  of  a  note  is  an  order  to  the  maker  to  pay  the 
amount  to  the  indorsee  or  holder,  as  is  specified  and  agreed  in 
the  note,  and  an  engagement  by  the  indorser,  that  if  the  note  is 
duly  demanded  of  the  maker  and  not  paid,  or  if  it  shall  be  found 
impracticable  to  make  a  demand,  the  indorser  will  himself,  on 
receiving  due  notice,  pay  the  amount  to  the  indorsee  or  holder. 
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Now,  whexe  such  an  order  is  drawn  upon  a  maker  who  reddeBin 
another  state,  and  which  is  well  known  to  the  person  in  whose 
fiiTor  the  order  is  drawn,  npon  what  prindple  can  it  be  said  that 
a  demand  of  the  maker  is  unnecessary?  The  indorsee  volnn- 
tarily  consents  to  take  such  an  order,  and  why  should  he  not 
perform  the  condition  on  which  the  ultimate  liabflity  of  the  in- 
dorser  depends?  I  confess  I  see  no  reason  why  he  should  not. 
Here  is  no  mistake,  or  misapprehension  of  fact,  at  the  time  the 
indorsement  is  made.  The  indorsee  knows  where  the  maker  re- 
sides, and  that  it  is  in  another  state.  He  knows  that  by  law,  un- 
less the  intervention  of  a  state  line  makes  a  difference,  the  maker 
must  be  sought  where  he  resides,  and  the  demand  must  be  made 
there.  When  the  time  for  payment  arrives,  the  maker  is  still  at 
his  former  residence:  the  facts  of  the  case  are  precisely  as  they 
were  when  the  order  was  drawn.  Why,  in  such  a  case,  should 
the  state  line  make  a  difference  in  the  construction  and  legal 
effect  of  this  contract  of  the  indorser?  It  was  fairly  entered 
into  between  the  parties;  let  it  then  be  fairly  observed  and  per- 
formed by  them.  I  can  well  understand  why  such  an  order 
made  by  an  indorser  upon  the  maker  of  a  note  then  residing 
within  this  state,  but  who  removes  into  another  state  before  the 
note  falls  due,  should  receive  a  different  construction,  and  that 
it  would  be  unreasonable  to  require  the  holder  to  follow  the 
maker  to  his  new  residence  in  order  to  demand  payment.  Here» 
a  new  and  unlooked-for  event  has  occurred,  which,  like  the  ab- 
sconding of  a  maker,  or  an  inability  to  discover  his  residence, 
may  very  reasonably  be  held  to  excuse  a  demand.  In  these  ve- 
speots  the  indorser  should  beheld  to  stand  committed  bytheaot 
<rf  the  maker.  But  where  the  facts,  in  reference  to  which  the 
parties  contracted,  were  fuUy  known  to  them,  and  are  in  no  re- 
spect changed,  I  am  unable  to  discover  any  principle  which  will 
excuse  the  maker  from  making  a  demand,  or  using  proper  dil- 
igence to  make  a  demand,  as  in  ordinazy  cases.  The  interven- 
tion of  a  state  line  has,  in  my  opinion,  no  possible  bearing  on 
the  question. 

I  admit  that  I  have  not  found  any  case  in  which  this  point 
has  been  expressly  adjudicated  as  I  have  stated  it.  It  seems, 
however,  to  have  been  taken  for  granted,  in  the  case  of 
MbOruder  v.  The  Bank  of  WaOiingkm,  9  Wheat.  598,  al- 
ready refezred  to.  The  case  of  Duncan  v.  McCuUough,  AdmW 
^.,4  Sezg.  k  B.  480,  was  in  some  of  its  features,  much  like  the 
one  at  bar.  It  was  an  action  against  the  administrator  of  an  in- 
dorser of  a  note  made  by  one  Adams«  bearing  date  at  Baltimore,  in 
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Mitxylaxid,  June  4, 1814,  payable  nine  months  from  date,  no  place 
of  payment  being  epedfiod  in  the  note.  It  did  notappear,  other- 
wise than  by  its  date,  where  the  note  was  aotnally  made;  and  it 
may  be  inferred  from  the  evidence,  that  Adams  was,  at  that 
time,  a  resident  in  Green  Village,  Pennqrlvania.  It  did  not  ap- 
pear where  he  was  when  the  note  fell  due,  and  no  demand  of 
payment  had  been  made  anywhere:  nor  was  it  shown  that  any 
search  for  the  maker  had  been  made.  Here,  then,  was  a  note 
dated  at  Baltimore,  no  place  of  payment  being  stated  in  it,  the 
maker  living  in  another  state.  So  far  it  is  the  case  in  hand,  yet 
it  was  not  even  suggested,  by  the  counsel  or  the  court,  that  a 
demand  was  unnecessary,  or  that  Baltimore  was  the  proper  place 
to  make  the  demand.  The  case  was  disposed  of  on  othergrounds, 
and  which  could  not  have  been  in  any  respect  material,  if  a  de- 
mand at  Baltimore  would  have  been  proper,  or  if  none  whatever 
was  necessary.  On  the  trial,  the  court  charged  that  the  plaint- 
was  bound  to  prove  a  demand  of  payment  of  the  maker,  or  due 
diligence  used  for  that  purpose,  and  upon  this  part  of  the  case 
the  final  opinion  of  the  court  was  thus  stated  by  Chief  Justice 
Tilghman:  ''  If  the  plaintiff  had  proved  that  Adams  had  ab- 
sconded, and  was  not  to  be  found  when  the  note  fell  due,  a 
demand  of  payment  would  have  been  dispensed  with,  because  it 
would  have  been  impossible  to  make  it.  But  no  such  thing 
was  proved,  and  therefore  a  demand  was  neoessazy.  The  note 
being  dated  at  Baltimore,  would  raise  a  presumption  that  Balti- 
more was  the  drawer's  place  of  residence,  as  was  decided  by  the 
supreme  court  of  New  York,  in  2  Cai.  127.  Baltimore,  then,  was 
the  place  at  which  inquiry  should  have  been  made.  The  court 
laid  down  the  law  fairly.  A  demand,  or  at  least  due  diligence 
in  endeavoring  to  make  a  demand,  was  necessary.''  All  this 
seems  to  me  very  just  and  proper.  A  demand  was  necessary: 
the  note  was  dated  at  Baltimore,  and  if  the  residence  of  the 
maker  was  unknown,  Baltimore  was  the  place  where  inquiry 
should  have  been  made.  But  if ,  as  is  now  urged,  Baltimore  was 
the  place  to  demand  payment,  or  if  no  demand  was  required,  the 
argument  of  counsel,  in  the  case  referred  to,  and  the  views  of 
the  court,  were  entirely  wide  of  the  mark.  And  here  let  me  ob- 
serve, that  although  the  date  of  a  note  does  not  make  it  payable 
at  that  place,  still  the  date  may,  in  one  respect,  be  very  impor- 
tant. It  raises  a  presumption  that  the  maker  resides  there, 
although  it  is  only  presumption:  8  Kent's  Com.  96,  97;  Lowery 
V.  ScoU,  24  Wend.  358  [35  Am.  Dec.  627];  Oalpin  v.  Hard,  8 
McCord,  894  [15  Am.  Dec.  640].    And  where  it  becomes  a  ques- 
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tion  of  due  diligence  in  seeking  to  make  a  demand,  it  may  be  all 
important  to  show  that  inquiry  was  made  at  the  place  where  the 
note  bears  date.  But  here,  this  point  is  of  no  consequence,  for 
the  residence  of  the  maker  was  known  to  all  parties,  and  not  the 
least  effort  was  made  to  make  demand  of  him  where  he  lived,  or 
at  any  other  place  than  Troy,  where  the  indorser  resided,  this 
maker  then  being  at  his  home  in  Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise  on  promissory 
notes,  after  adverting  to  various  grounds  on  which  a  demand  of 
payment  may  be  excused,  says:  ^'It  seems  also,  that  if  the 
maker  of  a  promissory  note  resides  and  has  his  domicile  in  one 
state,  and  actually  dates  and  makes,  and  delivers  a  promissory 
note  in  another  siate,  it  will  be  sufficient  for  the  holder  to  de- 
mand payment  thereof  at  the  place  where  it  is  dated,  if  the 
maker  can  not  personally,  upon  reasonable  inquiries,  be  found 
within  the  state,  and  has  no  known  place  of  business  there:" 
Sec.  236.  For  this  he  refers  to  the  case  of  Hepburn  v.  Ibledano, 
10  Mart.  (La.)  648  [18  Am.  Dec.  845].  It  will  be  observed  that 
Judge  Story  does  not  give  to  this  position  the  authority  of  hia 
name  and  character;  the  point  is  stated  doubtingly.  It  seems, 
he  says,  that  under  such  circumstances  the  maker  need  not  be 
sought  in  the  state  where  he  resides,  and  not  that  it  is  clear  this 
will  excuse  the  usual  demand.  The  learned  author  was  obviously 
doing  no  more  than  to  state  what  seemed  to  him  to  have  been 
decided  in  Louisiana,  and  he  does  it  in  a  manner  which  precludes 
the  idea  that  he  intended  to  adopt  the  principle,  or  give  to  it  any 
authority  beyond  that  of  the  elevated  and  able  tribunal  by 
which  the  case  was  determined.  I  have  looked  at  the  report 
of  the  case  of  Hepburn  v.  Ibledano.  It  was  an  action  against 
the  indorser  of  a  promissory  note  dated  at  New  Orleans,  but  not 
made  payable  there.  When  the  note  was  payable  the  maker  re- 
sided  in  Kentucky;  but  where  his  residence  was  when  the  note 
was  given,  is  not  expressly  stated.  The  only  question  id  the 
case,  as  the  court  said,  was  whether  the  holder  was  obliged  to 
go  out  of  the  state  to  demand  payment;  but  whether  that  ques- 
tion arose  upon  a  note  given  by  a  resident  of  Louisiana,  who 
had  subsequently  removed  to  Kentucky,  or  by  a  person  who 
lived  in  Kentud^when  the  note  was  made,  is  a  fact  upon  which 
I  can  not  satisfymyself  from  anything  to  be  found  in  the  report 
of  the  case.  We  have  already  seen  that  where  the  maker  removes 
from  one  state  to  another,  after  the  giving  of  a  note,  the  holder 
need  not  follow  him.  This  was  said  in  Anderson  v.  Drake,  14 
Johns.  114  [7  Am.  Dec.  442],  upon  the  authority  of  which  the 
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Louisiana  case  was  decided.  In  the  latter  case  the  court  say: 
**  There  is  some  difficulty  as  to  the  place  where  demand  is  to  be 
made»  when  the  maker  of  a  note  or  acceptor  of  a  bill  has  been  a 
resident  of  the  state,  and  before  the  time  of  payment,  has 
changed  his  domicile;  but  if  he  lives  in  another  country,  the 
indorsees  can  not  be  presumed  to  know  his  residence,  and  all 
that  the  law  requires  of  the  holder  is  due  diligence  at  that  place 
where  the  note  is  drawn.  Thus  in  the  case  cited  by  the  appel- 
lant, 14  Johns.  116  [supra]  f  it  is  stated  by  the  court  to  have 
been  previously  decided,  that  where  a  note  was  dated  at  Albany, 
and  the  drawer  of  it  afterwards  removed  to  Canada,  the  demand 
where  it  was  drawn  was  sufficient  to  charge  the  indorser.''  And 
it  was  held  that  the  demand  at  New  Orleans  was  sufficient.  I 
must  say  that  my  impression  upon  this  case  is  that  the  maker  of 
the  note  had  removed  from  Louisiana  after  the  giving  of  the 
note;  but  if  the  fact  were  otherwise,  I  think  the  decision  should 
not  be  followed.  The  case  is  not  strictly  authority,  although 
harmony  in  the  decisions  of  the  several  state  courts,  upon  such 
'  point,  is  exceedingly  desirable.  But  I  can  not  assent  to  the 
principle  that  where  no  change  has  taken  place  in  the  residence 
of  the  maker,  between  the  maln'Tig  of  the  note  and  the  time  of 
its  payment,  the  intervention  of  a  state  line  dispenses  with  the 
necessity  of  making  due  demand  of  payment,  or  at  all  affects  the 
question.  I  therefore  think  the  nonsuit  was  right — and  a  new 
trial  should  be  denied. 
New  trial  denied. 
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which  it  treate.  It  appean  that  while  the  note  in  oootnyfeny  was  made  in 
New  York,  the  holder  of  it  at  all  timea  knew  that  the  realdenoe  of  the 
maker  was  in  Florida.  In  snoh  a  caae  the  authorities  do  not  agree  as  to 
whether  the  demand  for  payment  must  be  made  of  the  maker  at  his  place  of 
residence.  Thus  the  supreme  court  of  Louisiana,  in  Hepburn  v.  Toledatio,  13 
Am.  Dea  345,  seemed  to  be  of  the  opinion  that  in  such  a  case  all  the  '*  law 
requires  of  the  holder  is  due  diligence  at  that  place  where  the  note  is  drawn.** 
The  supreme  court  of  Maryland  entertained  similar  views,  and  held  that 
when  the  maker  of  a  note  is  a  non-resident  of  the  state  where  it  is  made  and 
dated,  and  has  no  place  of  business  there,  no  demand  of  payment  is  neoessaiy 
to  charge  an  indorser:  RiekeUs  t.  PendUUm,  14  Md.  330;  Seldm  t.  Washing- 
ion,  17  Id.  379.  These  cases  are  in  conflict  with  the  prinoipal  case  and  with 
the  manifest  tendency  of  the  more  recent  decisions.  Where  the  maker  has 
a  known  residence  in  another  state  or  country,  the  holder  must  seek  him 
there,  and  then  make  a  demand  for  payment,  or  exercise  due  diligence  in  the 
endeaTor  to  make  such  demand:  8pie$  ▼.  Oilmon,  1  N.  Y.  821;  Bank  qf 
Orleans  y.  WhiUemore,  12  Gray,  473;  Mamm  ▼.  Pritehard,  9  Heisk.  798. 

In  the  cases  heretofore  dted  in  this  note,  the  &ct  that  the  residence  of  the 
maker  was  in  another  state  than  thai  in  whioh  the  note  was  made  waaknown 
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to  the  holder.  BotiamiiijiiMtMieei  tfab  iaotiiiiiikBoini.  The  pmmnp- 
Hod  ifl  that  the  maker  xendee  at  the  place  when  the  note  la  dated.  The 
holder  who  reliea  upon  thla  praenmptioii,  and  haa  no  notloe  to  the  oontruy » 
li  not  goftty  of  any  want  of  diligence;  and  may  charge  the  IndoHMr,  though 
no  demand  waa  made  at  the  place  of  the  maker's  raridence;  Smitk  t.  PM- 
Mdfe,  10  Oray,  262.  If  the  payer,  after  making  the  note,  xemovee  to  another 
atate^  the  holder  li  nndor  no  obligation  to  f oUovr  him  for  the  pmpoae  of  de- 
manding  payment  at  hia  new  place  of  reaidenoei  fferridt  t.  JEUMa,  10  Am. 
Bep.  161|  &  0.,  17  Minn.  200;  CKc(  ▼.  £y6niii4, 17  Am.  Deo.  fi06.  Whether 
any  demand,  at  any  pUoe,  ie  nainntiel  under  each  dvoomatancea,  ia  doahtfnL 
The  better  mle  Mema  to  be  that  the  note  ihoold  be  preoented  at  the  holder'a 
laat  place  of  xeaidenoe  or  borineei,  though  by  aome  coorli  even  thla  haa  been 
adjudged  n^neooHaiy:  Duiiel  on  Neg.  Inat.,  aeo.  1145. 

Baxiho  Kon  at  a  Pabskjdlab  Plaoi  doea  nol^  of  itoel^  make  that  the 
phMW  of  demand,  with  xeapeot  to  chargiiig  an  indorav:  Amdenm  v.  jDraiSf 
7  Am.  Deo.  442.  Bat  the  preecntment  of  a  iwomimory  note  at  the  place  of 
Iti  date  la  enfBcient,  in  the  abeence  of  proof  that  the  holder,  at  iti  maturity, 
knew  the  maker  xeaided  daewhere:  Smith  ▼.  PhUMek,  10  Gteay,  268,  dting 
niyl  dirt^^gnl^K^g  the  principal  caoe. 

DiK4Hi>  WHXRJi  No  Placb  ov  PATionT  v  SnBOifiBD  19  NovB:  See  Am' 
dermm  v.  Drafa,  7  Am.  Deo.  442;  Woodwortk  ▼.  Bmth  qfAmeriea^  10  Id.  230| 
La  Forge  ▼.  Biehert,  21  Id.  200.  In  suoh  a  oaoe  the  demand  muat  be  of  the 
maker  penonally,  or  auch  as  is  equivalent  to  a  personal  demand:  Dole  ▼.  Cfold^ 
5  Barb.  409;  8. 0.,  7  K.  Y.  Leg.  Obs.  268;  of  either  of  the  makers  personally, 
or  at  their  dwelling  or  place  of  businesB:  ffolU  ▼.  Boppe,  87  K.  Y.  634;  or  at 
his  rsaidence,  if  not  payable  at  a  specified  place:  jSfiagara  DisL  Bank  ▼.  Fair- 
man  etc  Tool  Mfg.  Co.,  81  Barb.  406;  and  the  fact  that  a  bill  purported  to 
liaTe  been  drawn  at  Waahington  dty,  where  notice  was  sent,  furnishes  very 
tttUe,  if  any,  evidence  that  drawer  reridee  at  that  place,  and  does  not  disponse 
with  the  necessity  of  inquiring  for  his  residenoe:  OarrM  t.  ITpCo^  8  Oomst. 
274»  all  dting  the  prindpal  case. 

DncAHD  Ain>  KoTioa  whxbb  Maxxb  Absoonini  ob  Gbakob  BatSDWsmi 
See  €hrmUe  Bank  v.  Ayen,  28  Am.  Deo.  268;  Lehman  v.  /ones,  87  Id.  466^ 
and  cases  dted  in  the  note.  Abeoonding  excuses  demand:  Bruce  v.  LyUe^  18 
Barb.  166;  and  if  the  maker  haa  changed  his  domicile  or  place  of  boainess  to 
another  state,  in  such  a  case  it  is  suffident  to  present  the  note  at  the  fmrmer 
rssidence  or  place  of  business:  Ada/me  v.  Lekmdy  80  K.  Y.  811;  S.  C,  6  Bosw. 
414,  all  dting  prindpal  case.  The  language  of  Taglor  t.  Snyder  waa  quoted 
with  i^yproval  in  iUter  V.  JaOen,  24  K.  Y.  80. 

DncAHD  oir  NoM-BSBDnrr:  See  ffeplmm  v.  Toledano,  18  Am.  Dec.  846. 
The  piindpal  case  waa  dted  to  the  point  that  demand  mnst  be  made  on  anon* 
resident,  if  his  residenoe  is  known;  Bank  qfOrUane  v.  WkUtemcref  12  Gray, 
472;  Packard  v.  JC^yon,  6  Dner,  84;  Spiee  v.  GUmore,  1  K.  Y.  824;  OUmare  v. 
Bpke,  1  BarK  164;  Swiggett  v.  iS^^noor,  4Bias.  228. 

iBDOBsmm,  Katubb  ahb  Bmor  ov  Gohibaov  or:  See  TrkMe  v. 
Tkorm,  8  Am.  Deo.  802;  DmM  v.  MeBae,  11  Id.  787;  Ayle  Bank  v.  SmUh. 
U  U.  87;  ^ymor  V.  AMta,  27  Id.  117;  AMs  An*  T  Aarin^,  28  Id.  266. 
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FfeOFLE    V.   AdAMB. 

[8  Dsno,  190.] 

Oum  D  DsnoED  to  bx  Committbd  Axm  Punibhabli  nr  this  Scati  whfln 
a  penoBy  ihoa^  situate  in  another  state  and  there  originating  and 
oonooeting  the  orime,  oonsammates  it  in  this  state,  by  innocent  agents 
hsre  employed  and  acting  nnder  his  authority. 

PaamovAL  Fubbhgi  whxrb  a  Gbimx  is  Pxbpbt&atbd  is  vot  Ebsxhtiai. 
to  make  one  a  principal  in  its  commission.  Henoe,  if  a  shot  fired  in  one 
state  wonnd  or  kill  a  man  in  another  state,  the  o£Eender  may  be  tried  and 
coDTioted  in  the  latter  state. 

WwEBM  A3X  AoKKT  JmooMtnLY  OoKMm  JL  Crdis  at  the  instigation  of  his 
prinoipalf  the  latter  is  aoswevaUey  as  prinoipsl;  but  if  the  agent  is  a 
guilty  actor,  he  is  deemed  the  prindpal  oflEender,  and  his  instigator  Is  an 
before  the  fsot. 


ImxioiianT  ohazgixig  the  defendant  with  cheating  and  defraud- 
ing Ferdinand  Saydam  and  others.  The  defendant  Adams,  in 
addition  to  his  plea  of  not  gnilty,  specially  pleaded  that  he  was 
bom,  and  nntil  after  the  acts  charged,  had  always  resided,  in 
Boss  coonly  in  the  state  of  Ohio;  that  he  was  not,  at  or  before 
the  offenses  charged,  within  the  state  of  New  York;  that  the 
writings  set  forth  in  the  indictment  were  all  made  and  drawn  in 
Ohio,  and  were  presented  in  New  York  by  innocent  agents,  etc. 
The  special  plea  was  demurred  to.  The  demurrer  was  sustained, 
and  Adams  discharged.  Writ  of  error  was  sued  out  by  the 
people. 

J.  B.  WhiHng  and  Ogden  Hoffman,  for  the  plaintiflb  in  error. 

Henry  Sianbery  and  O.  Wood,  tar  the  defendant  in  error. 

By  Oonrty  Bbakdslbt,  J.  The  intent  to  cheat'  and  defraud, 
and  the  falsity  of  the  pretenses,  as  alleged  in  the  indictment,  are 
irirtoally  conceded,  for  they  are  not  denied  by  the  plea.  And 
the  acts  alleged  to  be  criminal  are  expressly  admitted  to  haTs 
been  done  and  committed  by  the  defendant  in  the  dty  of  New 
York,  through  the  instrumentality  of  innocent  agents,  the  de- 
fendant at  that  time  being  in  the  state  of  Ohio.  No  question 
was  made  on  the  argument  as  to  the  form  of  the  indictment  or 
the  plea;  and  the  only  point  to  be  decided  is  whether  here  was 
an  offense  committed  by  the  defendant  **  within  the  boundaries 
of  this  stete:"  2  B.  S.  697,  sec.  1.  If  so,  he  may  be  tried  and 
punished  here;  but  it  not,  he  is  entitled  to  an  acquittal,  how- 
ever infamous  the  fraudulent  transaction  to  which  he  was  a 
party  may  have  been. 

The  crime  charged  in  this  indictment  is  a  statute  oflbnfla 
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Sujdam,  Sage  &  Co.  were  induced,  by  false  and  baudulent 
pretenses,  to  sign  certain  written  instruments,  and  to  part 
with  large  sums  of  money.  The  fraud  may  have  originated 
and  been  concocted  elsewhere,  but  it  became  mature  and 
took  effect  in  the  city  of  New  York;  for  there  the  false  pre- 
tences were  used  with  success,  the  signatures  and  money  of  the 
persons  defrauded  being  obtained  at  that  place.  The  crime  was 
therefore  committed  in  the  dty  of  New  York,  and  not  elsewhere: 
2  B.  S.  677,  sec.  58;  1  Chit.  Cr.  L.,  4th  Am.  ed.,  191;  Bex  y. 
Buttery  f  mentioned  hj  Chief  Justice  Abbott,  in  The  King  v.  Bur^ 
dett,  4  Bazn.  &  Aid.  179.  And  of  this  crime,  thus  committed 
within  the  limits  of  this  state,  taking  the  facts  charged  and  ad- 
mitted to  be  true,  the  defendant,  in  my  opinion,  was  plainly 
guilty,  although  at  the  time  of  its  perpetration  he  was  out  of 
this  state,  and  within  the  limits  of  the  state  of  Ohio.  The  in- 
tent to  cheat  was  his;  the  fraudulent  contrivance  was  his;  and 
by  agents,  acting  within  this  state,  for  him  and  under  his  au- 
thority and  guidance,  themselres  innocent  of  all  fraud,  were  the 
false  pretenses  used  and  the  crime  fully  consummated.  He, 
and  he  alone,  was  therefore  the  guilty  party.  This  conclusion 
is  certainly  sound  in  morals  and  reason,  and  it  should  be  so  in 
law.  The  immediate  actors  in  effecting  the  fraud  were  entirely 
guiltless:  they  were  but  instruments  in  the  hands  of  the  defend- 
ant, and  wholly  unconscious  of  the  part  they  were  made  to  per- 
form in  his  guilty  plot.  A  great  fraud  was  thus  perpetrated  in 
tLis  state,  and  maimed  or  impotent  indeed  must  our  law  be,  if 
the  oontriver  of  the  mischief,  by  whose  efforts  alone  the  cheat 
was  effected,  can  escape  punishment  on  the  ground  that  he  was 
out  of  the  state  when  his  fraudulent  machinations  were  con- 
cocted, and  when  they  took  effect  within  it. 

Personal  presence,  at  the  place  where  a  crime  is  perpetrated, 
is  not  indispensable  to  make  one  a  principal  offender  in  its  com- 
mission. Thus  where  a  gun  is  fired  from  the  land  which  kills  a 
man  at  sea,  the  offense  must  be  tried  by  the  admiralty,  and  not 
by  the  common  law  courts;  for  the  crime  is  committed  where 
the  death  occurs,  and  not  at  the  place  from  whence  the  cause  of 
the  death  proceeds.  And  on  the  same  principle  an  offense  com- 
mitted by  firing  a  shot  from  one  coimty  which  takes  effect  in  an- 
other, must  be  tried  in  the  latter,  for  there  the  crime  was  com- 
mitted: 1  Chit.  Cr.  L.  166,191;  United  States  y.  Davis,  2  Sumn. 
485.  In  such  cases  the  offender  is  an  immediate  actor  in  the 
perpetration  of  the  crime,  although  not  personally  present  at  the 
place  where  the  law  adjudges  it  to  be  committed.    He  is  there. 
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however,  bjrihe  instrument  used  to  effect  his  poipoee,  and  which 
the  law  holds  sniBcient  to  malce  him  personallj  responsible  at  that 
place  for  the  act  done  there.  Bnt  crimes  may  be  perpetrated 
thiongh  the  instromentalityof  living  agents  in  the  absence  of  the 
principal,  and  onr  law  books  are  full  of  such  cases.  Where  poison 
is  knowingly  sent  to  be  administered  as  medicine,  by  attendants 
who  are  ignorant  that  it  is  poison,  and  death  ensoes,  the  person 
who  thus  procures  the  poison  to  be  taken  is  gnilly  of  murder. 
So  where  a  child  withont  discretion,  an  idiot  or  a  madman,  is 
induced  by  a  third  person  to  do  a  felonious  act,  the  instigator 
alone  is  guilty,  and  although  not  present  at  the  perpetration  of 
the  crime,  he  is  a  principal  felon:  Foster^s  Cr.  L.  849;  1  Hale's 
P.  0.  617;  1  Chit.  Or.  L.  191;  1  Ourw.  Hawk.  P.  C.  92;  Be- 
gina  v.  Michael,  9  Gar.  k  P.  866;  OommonweaUh  t.  MU,  11 
Mass.  186;  Steph.  Cr.  L.  7, 141.  This  is  on  the  common  law 
principle,  qui  facU  per  alium  /acU  per  se,  which  according  to 
the  late  Chief  Justice  Hosmer  of  Connecticut, ''  is  of  universal 
application,  both  in  criminal  and  civil  cases:"  Barkhamated  v. 
Parsons f  8  Conn.  8.  In  misdemeanors  and  in  civil  transactions, 
the  remark  is  undoubtedly  correct,  as  it  also  is  in  felonies  where 
the  agent  is  himaelf  innocent.  But  where  the  agent  is  a  guiliy 
actor  in  the  commission  of  the  felony,  the  law  makes  him  the 
principal  offender,  and  the  one  by  whom  he  was  employed  or 
instigated,  is,  if  absent,  but  an  accessary  before  the  fact.  With 
this  qualification,  what  was  said  by  the  late  learned  chief  justice 
is  believed  to  be  strictiy  correct. 

That  such  is  the  rule  where  both  principal  and  agent,  at  the 
time  when  the  crime  was  perpetrated,  were  in  the  same  state, 
although  in  different  counties,  was  not  denied  on  the  argument, 
nor  does  it  admit  of  a  question.  It  was,  however,  urged  that 
the  rule  was  otherwise  where  they  were  in  different  states  and 
consequentiy  under  the  immediate  authority  and  jurisdiction  of 
different  systems  of  law.  But  this  difference  in  matter  of  &ot 
lays  no  foundation  for  a  difference  in  principle.  We  were  not 
referred  to,  nor  have  I  found  an  adjudged  case,  or  the  didwm 
of  an  elementary  writer  which  gives  the  least  countenance  to  it. 
On  the  contrary,  it  has  been  repeatedly  overruled  and  disre- 
garded by  judicial  tribunals  of  the  most  exalted  character  for 
learning  and  wisdom.  The  case  of  The  King  v.  Brisao  and  Scott, 
4  East,  164,  is  directiy  in  point.  It  was  an  information  against 
the  captain  and  purser  of  a  British  man-of-war,  for  a  conspiracy 
to  cheat  the  crown  by  means  of  false  vouchers.  The  trial  was  in 
the  county  of  Middlesex,  and  it  appeared  that  '^  all  the  acts  in 
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which  either  of  the  defendants  immediately  took  a  part  were  done 
by  them  either  on  the  high  seas  at  Brassa  Sound,  or  at  Lerwick  in 
the  isle  of  Shetland.  The  only  acts  proTed  to  be  done  in  Mid- 
dlesex, were  those  which  were  done  by  them  mediately,  through 
the  intervention  of  innocent  persons."  Upon  this  it  was  ob- 
jected that  **  all  the  acts  of  the  defendants  themselyee  which 
constituted  the  offense  of  conspiracy  were  committed  out  of  the 
jurisdiction  of  the  common  law.''  Gross,  J.,  delivered  the  opin- 
ion of  the  court  on  this  point,  which  was  that  the  acts  done  by 
the  agents  of  the  defendants  in  Middlesex  were  their  acts  done 
in  that  county.  "  I  say,"  said  he,  **  it  was  their  acts,  done  by 
them  both;  for  the  persons  who  innocently  delivered  the  vouch- 
ers were  mere  instruments  in  their  hands  for  that  purpose;  the 
crime  of  presenting  these  vouchers  was  exclusively  their  own, 
as  the  crime  of  administering  poison  through  the  medium  of  a 
person  ignorant  of  its  quality,  would  be  the  crime  of  the  person 
procuring  it  to  be  administered." 

The  King  v.  Johnson,  6  East,  583;  S.  0.,  7  Id.  65,  was  deter- 
mined on  the  same  principle.  The  defendant  was  indicted  in 
Middlesex  in  England,  for  procuring  a  libel  to  be  published  in 
that  county,  he  being  when  it  was  procured  to  be  so  published 
and  at  the  time  of  its  publication,  as  well  as  when  he  wrote  it, 
in  Ireland.  Sut  although  the  defendant  had  personally  done 
nothing  in  Middlesex  or  in  England,  he  was  notwithstanding, 
held  to  be  liable  for  the  publication  in  that  county,  and  was 
accordingly  found  guilty  by  the  jury.  There  are  various  other 
cases  in  England  and  in  this  country,  determined  on  the  same 
principle:  BexY.  Munton,  1  Esp.  62;  Barkhamsted  v.  Parsons, 
8  Conn.  8;  CommonweaUh  v.  Oillespie,  7  Serg.  &B.  477  [10  Am. 
Dec.  475];  United  States  v.  Davis,  2  Sumn.  485;  the  case  of  GoTn- 
monweaUh  v.  Harvey,  8  Am.  Jur.  69.  And  to  the  same  effect  are 
the  views  of  the  late  Mr.  Justice  Gowen  as  expressed  in  The 
People  V.  Baihbun,  21  Wend.  528-541.  See  also  Stark,  on  Crim« 
PL  24.  And  the  principle  is  too  reasonable  and  just  of  itself, 
and  too  well  sustained  by  adjudged  cases,  to  admit  in  my  judg- 
ment of  any  serious  doubt.  This  in  no  sense  afi&rms  or  implies 
an  extension  of  our  laws  beyond  the  territorial  limits  of  the 
state.  The  defendant  may  have  violated  the  law  of  Ohio  by 
what  he  did  there,  but  with  that  we  have  no  concern.  What  he 
did  in  Ohio  was  not,  nor  could  it  be,  an  infraction  of  our  law  or 
a  crime  against  this  state.  He  was  indicted  for  what  was  done 
here  and  done  by  himself.  True  the  defendant  was  not  person- 
ally within  this  state,  but  he  was  here  in  purpose  and  design, 
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and  acted  by  his  aathorized  agents.  Qui  facU  per  alium  /acii 
per  86.  The  agents  employed  were  innocent,  and  he  alone  was 
goilly.  An  offense  was  thus  committed,  and  there  must  have 
been  a  guUiy  offender;  for  it  would  be  somewhat  worse  than 
absurd  to  hold  that  any  act  could  be  a  crime  if  no  one  was  crim- 
inal. Here  the  crime  was  perpetrated  within  this  state,  and 
oyer  that  our  courts  have  an  undoubted  jurisdiction.  This  nec- 
essarily gives  to  them  jurisdiction  oyer  the  criminal.  Crimen 
irahU  personam. 

For  all  ciyil  purposes  a  person  out  of  this  state  may  act  by 
procuration  within  its  limits,  and  thus  although  absent  at  the 
time,  he  may  become  subject  to  the  state  law.  Bights  may  thus 
be  acquired  by  the  absent  party,  as  he  also  may  become  civilly 
liable  under  the  law  of  this  state,  for  what  is  done  here  by  his 
authorization  and  procurement.  The  individual  remedy,  in  such 
case,  is  perfect;  and  if  the  criminal  law  of  the  state  is  thuis  vio- 
lated, why  should  not  the  absent  offender  be  responsible  crim- 
inally, when  afterwards  found  within  the  state  f  In  authorizing 
another  to  act  for  him,  the  principal,  so  far  voluntarily  submits 
himself  to  the  law  of  the  place  where  the  authorized  act  is  to  be 
performed.  This  is  confessedly  so  for  all  civil  purposes.  If  an 
act  thus  authorized  results  in  wrong  to  an  individual,  his  right 
to  redress  against  the  principal,  though  absent,  is  undoubted. 
As  to  the  person  injured,  the  local  law  was  violated  by  the 
absent  wrong-doer;  and  if  the  act  done  was  also  a  violation  of 
the  local  criminal  law,  is  the  author  and  procurer  of  the  deed 
guiltless?  Does  the  law  hold  him  to  have  been  within  its  juris- 
diction so  far  as  respects  the  civil  remedy,  but  not  for  the  pur- 
pose of  punishment  ?  I  see  no  ground  on  which  the  distinction 
can  be  sustained.  An  absent  party  procures  an  act  to  be  done 
within  this  state,  and  so  far  as  respects  criminal  or  civil  respon- 
sibiliiy ,  I  think  he  should  not  be  allowed  to  say  he  is  not  ame- 
nable to  the  law.  He  clearly  would  be  so  if  the  act  had  been 
done  by  himself  in  person  within  the  limits  of  the  state,  and  it 
is  precisely  the  same  if  done  by  an  innocent  agent. 

Upon  the  facts  conceded  by  the  plea  in  this  case,  no  one  can 
entertain  a  doubt  that  the  defendant  is  civilly  liable  to  Suydam, 
Sage  &  Co.,  for  the  wrong  done  to  them.  But  upon  what  prin- 
ciple except  that  what  he  did  was  a  violation  of  the  law  of  this 
state?  What  was  done  by  the  a;;  .  ^^.  of  the  defendant  must  be 
deemed  his  act,  or  he  broke  no  Li\/  of  this  state;  and  if  our 
law  was  not  violated,  no  wrong  was  done  to  Suydam,  Sage  & 
Ck).    But  if  the  fraudulent  acts  done  in  New  York  are  to  be 
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deemed  ihe  acts  of  the  defendant,  then  he  did  what  the  htw  de* 
dares  to  bea  felony,  and  for  which  he  was  oonaeqaently  indicta- 
ble. I  certainly  should  not  be  for  holding  the  defendant  re- 
sponsible oiTilly,  for  this  act,  if  he  onght  to  be  held  guiltless  of 
any  crime.  If  he  broke  the  law  at  all,  he  did  so  for  all  purposes, 
criminal  as  well  as  civil.  It  was  a  crime  against  the  state  as  well 
as  a  wrong  done  to  individuals,  and  the  perpetrator  should  be 
held  responsible  in  both  respects.  Civil  redress  for  this  viola- 
tion of  our  law  would  be  afforded  by  the  courts  of  Ohio,  as  veell 
as  of  New  York:  but  the  criminal  law  of  a  state  can  be  enforced 
only  by  its  own  tribimals.  The  matters  pleaded  in  this  case  are, 
in  my  opinion,  no  answer  to  the  indictment.  Conceding  evezy 
&ct  alleged  in  thia  plea  to  be  true,  still  the  defendant  may  have 
have  been  guilty  of  the  crime  charged  against  him. 

The  judgment  should  therefore  be  reversed  and  judgment  ren- 
dered for  the  people  on  the  demurrer. 

Judgment  accordingly. 

Teral  Laws  hav»  No  RmuTiBBnoBiAL  Foaci:  SeowtUt  v.  Om^^eU^  7  Am. 
l)^  4ffJ  I  Dkkmm  Y.  Dkkatm,  24  Id.  Ui;8f^oliJk^ 
See  also  Miller  y.  Orioe,  44  Id.  272.  The  prlndpel  eaee  was  oitedMsffirmii^ 
the  principle  that  a  penon  may  be  pnniahed  for  a  orime  oommitted  <mt  of  the 
■tato:  People  v.  Merrill^  2  Park.  698;  and  referred  to  on  the  point  that  where 
an  offeme  ia  oommenoed  oat  of  the  atate  bat  oonnimmated  within  it,  the 
•eflender  ia  olearly  amenable  to  ita  jorisdiotion,  having  been  found  and 
aireeted  within  the  atate:  JBKparU  ffedley,  81  OaL  114 

CoKaTBUonvx  Fbuncqi  zk  GRUcnrAL  Omnnn.— Where  a  peraon  ia  proved 
to  have  been  aaaooiated  with  a  nnmber  of  othen  for  the  oommiarinn  of  a 
crime,  although  he  ia  abeent  when  it  is  oommitted,  he  ia  to  be  deemed  oon- 
fltrnctiyely  pieaent  and  is  therefore  goilty:  State  v.  B^fward^  10  Am.  Deo. 
e04.  Aotaal  preaenoe  is  not  neoeaaary  to  aooompliah  the  offenae  of  falae  pre- 
tenaea:  People  v.  Oenet^  10  Han,  96,  oiting  the  prindpal  eaae;  and  in  Commom- 
weaUk  V.  Maelooti^  101  Maea.  7,  the  prindpal  eaae  waa  r^erred  to  on  the 
point  that  if  a  defendant'a  onlawfol  act  waa  the  caoae  of  the  mortal  injoiy, 
hia  peraonal  preaenoe  at  the  time  of  ita  beginning,  oontinoanoe,  or  at  iti  re- 
aolt  ia  not  neoenary. 

CBimvAL  LzABQiiTT  OF  FBDrciPAL  TOR  Aobvt'b  Aoib:  See  CommomoetM 
T.  aaie^Ae,  10  Am.  Dec.  475;  ConmoMoeaUh  y.  IfiehoU,  43  Id.  4S2. 

Falsi  "Bbxfessms  Gxkx&allt:  See  People  v.  Kendall^  37  Am.  Deo.  240; 
People  v.  WHliamet  40  Id.  258,  and  note  referring  to  preriooa  oaaea  in  thia 
aeriee.  The  principal  caae  waa  cited  with  approval  in  People  exreLr,  Oomi 
^Oyer  and  Terminer  qf  Co.  o/N.  F.,  83  N.  Y.  453. 

Thx  PBUfOiPAL  cjIBB  WA8  ArnBMSD  on  ooming  before  the  ooort  again  in  S 
Denio,  610,  and  1  N.  Y.  173. 

A0CS88ARIXS  GsincRALLT:  See  State  y.  fT^yioani,  10  Am.  Deo.  004;  Sloope 
V.  CommcynweaUk^  Id.  482;  CommonweaUh  y.  Knapp,  20  Id.  491;^<atey.  Cranky 
23  Id.  117.  The  principal  case  was  cited  to  the  point  that  the  distinction  be- 
tween acceaaariea  before  and  after  the  fact,  waa  xeoogniaed  by  the  revised  stat- 
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vies  in  Peopk  ▼.  Kaiz,  23  How.  Pr.  95,  and  regvded  m  anthority  for  th« 
podtion  that  wliore  a  penom  employed  !■  guilty,  he  ia  the  prindpal  and  hit 
employer  Imt  an  aooeiaary:  Wbemm  t.  /Vopte,  6  Fuk.  129;  Peoph  ▼.  JSToB,  ff7 
How.  Pr.  846. 


Waoooheb  V.  Jbbbcainb. 

[8  I>Bno,  808.] 

Qm  Who  Baaon  ▲  Nuibakgs  on  hib  Prim  mis,  amd  tbek  Dj 

thereby  afBzma  and  continaee  each  niUaanoe,  and  is  liable  to  an  aetion 
therefor,  notwithstanding  his  demise. 

CoMXON  Law  Ruudt  AOAXifST  ▲  Pbzvatx  KuiSAiroB  was  either  by  aetion 
on  the  ease  for  damages,  or  by  assiae  of  noisanoe,  or  by  the  writ  quod 
permUUU  protUmen.  In  the  first-named  action  relief  was  limited  to 
the  reoorery  of  damages;  in  the  two  latter,  the  plaintiff  oonld  reoover  daa»- 
ages,  and  also  have  the  nnisanoe  abated  or  removed. 

Av  Abbizb  ov  Nuisavok  at  thx  Ookmoh  Law  did  not  lie  agidnst  an  aUeaee 
of  the  person  erecting  a  nnisanoe.  This  defect  was  remedied  by  the 
stotnte  of  Westminster  2,  13  Bdw.  L,  o.  24. 

Tarn  Wsir  Quod  PnunrrAT  PBosrssirBBx,  was  in  the  nature  of  a  writ  of 
right,  commanding  the  defendant  to  permit  plaintiff  to  aibate  the  nni- 
sanoe, or  to  appear  in  court  to  show  why  plaintiff  shoold  not  be  so  per- 
mitted. This  writ  lay  as  well  for  the  alienee  of  the  party  first  injured 
as  against  the  alienee  of  the  party  first  injuring. 

Thb  Ebbctob  of  a  Nuisakcb  Who  Goitvetb  ths  Land  without  any  coy. 
enant  of  warranty  or  agreement  to  uphold  his  grantee  in  the  occupancy 
of  the  premises,  is  not,  after  he  surrenders  possession  to  his  grantee,  an- 
swerable for  the  continuance  of  such  nuisance. 

Breotob  of  Nuisanob  Who  Ck>NTETB  ths  Land  with  Govsnants  of  Wak- 
RANTT  for  quiet  enjoyment,  and  for  the  right  to  maintain  the  land  in  the 
same  condition  with  respect  to  such  nuinnce,  continues  answerable  for 
injuries  resulting  from  its  maintenance,  notwithstanding  his  delivery  of 
possession  to  his  grantee. 

Blunt  v.  Aikin,  30  Am.  Dec.  72,  explained  and  qualified. 

Statuts  of  Limitations  must  be  Pleaded,  in  order  to  limit  the  recovery 
for  a  nuisance,  to  the  damages  accruing  within  the  six  years  next  before 
the  commencement  of  the  action. 

Case  for  overflowing  lands.  Defendant,  Jermaine,  in  1812, 
built  a  dam  across  the  outlet  of  a  lake.  It  was  carried  away  in 
1817,  reconstructed  in  1818;  again  nearly  destroyed  in  1822, 
but  soon  rebuilt.  In  1834  it  was  raised  ten  inches  by  permis- 
sion of  the  canal  commissioners.  In  1836,  the  defendant  con- 
veyed  the  dam  and  the  premises  on  which  it  was  situate  to  per- 
sons not  parties  to  this  action.  His  deed  contained  covenants 
of  seisin  and  warranty,  and  purported  to  convey  the  right  to 
flow  any  lands  of  the  grantee  to  high-water  mark,  and  as  far  as 
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has  hitherto  been  neoeeaazy  for  the  naeof  the  xoills  on  the  prem- 
iaes  conveyed,  the  dam  to  remain  at  its  present  height.  The 
defendant  claimed :  1.  That  he  was  not  answerable  for  any  dam- 
ages after  his  conveyance  in  1836;  and,  2.  That,  if  answerable, 
no  recovery  could  be  had  for  any  damages  arising  more  than  six 
yCflUrs  anterior  to  the  commencement  of  the  action.  The  statate 
of  limitations  was  not  pleaded.  The  court  instructed  against 
the  defendant  on  both  points.  Verdict  and  judgment  for  the 
plaintiff.    Defendant  moved  for  a  new  trial. 

c/l  Taylor,  for  the  motion. 

B,  D.  Noxon,  conira. 

By  Oourt,  Jbwstt,  J.  It  is  contended  1^  the  counsel  for  the 
defendant  that  the  judge  erred  in  instructing  the  jury  that  the 
defendant  was  liable  for  damages  to  the  time  of  the  commence- 
ment of  the  suit,  notwithstanding  he  conveyed  his  interest  in 
the  mill  premises  to  another  in  August,  1836;  and  the  ground 
taken  is  supposed  to  be  sustained  by  the  case  of  Blwni  v.  Aikm,  15 
Wend.  522  [30  Am.  Dec.  72].  I  think,  however,  that  on  a  little 
examination  of  that  case  and  of  the  principles  upon  which  it  was 
decided,  a  material  distinction  between  it  and  the  pref^nt  may 
be  seen.  There  the  action  was  case  for  flowing  the  plaintiff's 
lands  by  means  of  a  mill-dam.  The  evidence  established  that 
the  defendant  erected  the  dam  in  1812.  In  1818  he  raised  it 
three  or  four  feet.  About  five  or  six  years  before  the  trial  in 
1833,  the  defendant,  being  the  owner  of  the  premises,  built  a 
mill  which  was  supplied  with  water  from  the  pond  created  by 
the  dam,  which  flowed  a  small  piece  of  land  subsequently  pur- 
chased by  the  plaintiff.  When  the  plaintiff  purchased  the  land, 
the  mill  was  in  the  possession  of  two  sons  of  the  defendant,  who 
occupied  it  as  their  own,  and  had  since  continued  to  do  so. 
There  was  no  proof  that  they  held  as  tenants  under  the  defend- 
ant, nor  under  what  title  they  took  possession.  No  privily  of 
estate  between  the  defendant  and  the  occupants  was  shown. 
Savage,  G.  J.,  in  delivering  the  opinion  of  this  court,  reviewed 
the  cases  of  BosetoeU  v.  Prior,  2  Salk.  460;  Penruddock^s  Case, 
5  Co.  101;  Bestvick  v.  Cunden,  Gro.  Eliz.  402;  S.  0.,  Id.  520; 
Oheetham  v.  JBdmpson,  4  T.  B.  318,  and  came  to  the  conclusion 
that  the  action  could  not  be  maintained,  as  it  was  not  shown 
that  the  occupiers  were  the  tenants  of  the  defendant;  and  ha 
said  that  although  the  defendant  had  been  in  possession,  when 
the  dam  was  built  and  raised,  and  was  therefore  at  that  time 
liable  for  any  damage  caused  by  it;  yet  before  the  plaintiff  sus- 
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tained  any  damage,  he  had  left  the  poseession,  and  other  per- 
flons  had  assumed  it  as  owners  and  were  liable. 

The  first  ease  referred  to  was  an  action  on  the  case  for 
stopping  up  the  plaintiff's  ancient  lights.  The  defendant,  ten- 
ant for  years,  erected  the  nuisance,  and  aftennirds  made  an  un- 
derlease to  J.  S.  The  question  was  whether  the  action  lay 
against  the  defendant  for  a  continuance  after  the  makrng  the 
underlease.  There  had  already  been  a  recoveiy  against  him  for 
the  erection.  The  court  said  the  action  lay,  because  he  tcans- 
ferred  it  with  the  original  wrong,  and  his  demise  a£Srms  the 
continuance  of  it.  The  next  authority,  Penruddocifs  Case,  al- 
though it  had  little  or  no  application  to  the  question  under  con- 
sideration, having  been  referred  to  by  counsel,  was  reyiewed. 
It  was  a  writ  quod  permitiai  prostemere,  between  Clark,  plaintiff, 
and  Penruddock,  defendant  The  case  was  this:  Oosk  built  a 
house  on  his  own  ground  so  near  the  curtilage  of  the  house  of 
Ohickeley  that  it  hung  oyer  three  feet  of  said  curtilage  and 
threw  the  water  on  Ohickeley's  premises.  Chickel^  conveyed 
bis  house  to  Olark,  and  Cosk  conveyed  to  Penruddock.  The 
first  question  was,  whether  the  action  lay  for  the  feoffee  Clark. 
It  was  resolyed  that  the  dropping  of  the  water  was  a  new  wrong, 
and  that  the  action  lay  by  the  feoffee  of  Chickeley  against  the 
feoffee  of  Cosk,  if  the  nuisance  be  not  reformed  after  request 
made;  but  against  him  who  did  the  wrong  the  action  lay  without 
request.  In  Beswiok  t.  Cunden,  the  action  was  case,  for  that  the 
defendant  erected  a  dam  in  a  certain  riyer,  wherel^  it  sur- 
rounded the  land  of  J.  S.,  who  afterwards  enfeofiiBd  the  plaintiff 
On  demurrer  it  was  held  that  the  action  did  not  lie  for  a 
nuisance,  because  the  plaintiff  might  haye  his  remedy  l^  an 
assize  or  quod  permiUai. 

By  the  common  law,  the  remedy  for  an  injuxy  sustained  by  a 
private  nuisance  was  by  action  on  the  case  for  damages,  by  as- 
size of  nuisance,  or  by  the  writ  of  quod  permiUai  prosiemere. 
In  the  former  action  tiie  party  injured  only  recoTcred  satisfac- 
tion for  the  injury,  but  could  not  thereby  remoTe  the  nuisance; 
in  the  two  latter,  if  the  plaintiff  prevailed,  he  not  only  recov- 
ered damages  for  the  injury  sustained,  but  judgment  that  the 
nuisance  be  abated  or  removed.  But  these  actions  could  only 
be  brought  by  the  tenant  of  the  freehold;  a  lessee  for  years  be- 
ing confined  to  his  action  on  the  case.  An  assize  of  nuisance  ¥ras 
a  writ  wherein  it  was  stated  that  the  party  injured  complained  of 
some  particular  fact  done,  ad  nocumenJhim  liberi  ienemerUi  sui,  and 
therefore  commanding  the  sheriff  to  summon  an  assize,  that  is 
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a  jiuy,  and  view  the  premises,  and  have  them  at  the  next  com- 
mission of  assizes  that  justice  might  be  done.  If  the  assize  was 
fonnd  for  the  plaintiff,  he  had  judgment  of  two  things:  1.  To 
have  the  nuisance  abated;  2.  To  recoTer  damages.  At  the  com- 
mon lawy  this  writ  did  not  lie  against  the  alienee  of  a  wrong- 
doer, for  the  purchaser  was  to  take  the  land  in  the  same  condi- 
tion it  was  conyeyed  to  him,  bat  it  lay  against  the  wrong-doer 
himself,  who  levied  or  did  the  nuisance.  This  was  remedied  lyy 
the  statute  of  Westminster  2,  18  Edw.  L,  c.  24.  It  gave  the 
form  of  a  new  writ  in  such  case,  differing  from  the  old  writ  in 
this:  it  stated  that  the  wrong-doer  and  the  alienee  both  raised 
the  nuisance,  and  damages  were  recoyerable  against  the  person 
who  sold  the  land,  if  the  nuisance  were  not  abated  on  request 
made  to  him,  or  against  the  person  to  whom  he  sold  it.  Before 
this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
whereon  the  nuisance  was  set  up,  was  driven  to  his  guodpermU' 
tat  prostemere,  which  was  in  the  nature  of  a  writ  of  right.  It 
commanded  the  defendant  to  permit  the  plaintiff  to  abate  the 
nuisance  complained  of,  and  unless  so  permitted,  to  summon 
him  to  appear  in  court  and  show  cause  why  he  should  not. 
This  writ  lay  as  well  for  the  alienee  of  the  party  first  injured,  as 
against  the  alienee  of  the  pariy  first  injuring.  Both  these  ac- 
tions of  assize  of  nuisance  and  of  quod  permittai  prostemere, 
were  out  of  use  and  had  given  way  to  the  action  on  the  case, 
and  were  finally  abolished  by  statute:  8  and  4  Wm.  IV.,  o.  27, 
sec.  86.  See  8  Bl.  Com.  221;  2  Tomlin's  L.  Diet.,  tit.  Nui- 
sance, 2,  4;  8  Id.,  tit.  Quod  permittai  prosternere.  The  common 
law  remedy  l^  writ  of  nuisance  subject  to  centain  provisions  is 
restrained  by  our  statute:  2  B.  S.  882.  It  is  there  provided, 
that  the  plaintiff  may  sue  in  one  action  the  party  erecting  a  nui- 
sance, and  him  to  whom  the  land  on  which  it  is  raised  has  been 
transferred  or  aliened. 

The  remaining  case  examined  by  the  court,  in  Blunt  v.  Aikm^ 
16  Wend.  622  [80  Am.  Dec.  72],  Chedham  v.  Hdmpson,  4  T.  B. 
818,  it  seems  to  me  is  not  very  analogous  to  this.  That  was  an 
action  on  the  case  against  the  defendant,  who  was  owner  of  the 
fee,  for  not  repairing  the  fences  of  a  close,  whereby  the  plaintiff 
was  damaged.  Another  person  was  in  possession  of  the  prem- 
ises. It  was  objected  that  the  action  could  only  lie  against  the 
actual  occupier.  Lord  Eenyon,  0.  J.,  said,  it  is  clear  that  this 
action  can  not  be  supported  against  the  owner  of  the  inherit- 
ance,  when  it  is  in  the  possession  of  another  person.  It  is  so 
notoriously  the  duly  of  the  actual  occupier  to  repair  the  fences. 
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and  so  little  the  dnij  of  the  landlord  that,  without  any  agree- 
ment to  that  eflEsoty  tiie  landlord  may  maintain  an  action  against 
his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury  done 
to  the  inheritance;  and  deplorable  indeed  would  be  tiie  sit- 
uation of  landlords,  if  th^  were  liable  to  be  harassed  with 
actions  for  the  culpable  neglect  of  their  tenants.  BuUer,  J., 
said,  that  with  respect  to  the  case  of  £00011^  y.  Prior,  2  SalkJ 
460,  which  was  the  only  one  cited  where  the  action  was  main- 
tained against  the  owner  out  of  possession,  it  was  yeiy  distin- 
guishable; for  there  the  defendant  let  the  premises  with  the  nui- 
sance upon  them,  which  had  been  before  erected;  and  he  remarks, 
that  the  court  relied  upon  the  fact  that  he  had  been  guilly  of 
the  misfeasance,  and  affirmed  the  continuance  of  the  nuisance, 
which  might  be  said  to  be  a  continuance  l^  himself.  Fayne  t. 
Bogers,  2  H.  Bl.  860,  was  an  action  on  ^e  case  against  the 
owner  of  a  house  in  the  occupation  of  his  tenant,  for  an  injury 
sustained  l^  the  plaintiff  in  consequence  of  the  want  of  certain 
repairs  upon  the  premises.  The  defendant,  the  owner  and  land- 
lord, was  held  liaUe,  on  the  ground  that  by  an  agreement  be- 
tween him  and  his  tenant,  he  was  bound  to  repair. 

In  BhifU  y.  Aihin,  I  repeat,  the  case  did  not  show  the  relation 
in  respect  to  the  premises,  which  existed  between  the  defendant, 
the  former  owner,  and  the  occupiers,  at  the  time  of  the  injury 
sustained  l^  the  plaintiff.  In  the  absence  of  such  proof,  it 
was  yeiy  prop^ly  held  that  the  law  presumed  the  occupiers  in 
possession  as  owners.  It  was  not  held  that  the  law  presumed, 
as  it  clearly  did  not,  that  the  former  owner  was  under  a  cove- 
nant to  uphold  their  possession.  The  furthest,  then,  that  the 
case  goes,  is,  that  when  the  defendant  had  conveyed  the  lands 
on  which  the  nuisance  had  been  placed  l^  him,  and  surren- 
dered the  possession  to  his  grantee  before  the  time  when  the 
plaintiff  acquired  title  or  possession  of  the  lands  subsequently 
injured,  without  any  covenant  of  warranty  or  agreement  to 
uphold  the  grantee  in  the  occupancy  of  the  premises,  that 
the  action  would  not  lie  against  such  former  owner  and  erector 
of  the  nuisance.  The  principle,  however,  is  recognijEsd  and 
sanctioned  by  the  reasoning  in  that  case,  that  where  the  defend- 
ant is  out  of  possession  at  the  time  the  injury  was  committed, 
and  another  person  has  the  entire  possession,  if  he  was  the 
erector  of  the  nuisance  and  owner  of  the  premises,  and  under 
some  agreement  with  the  possessor  by  which  he  was  bound  to 
uphold  him  in  possession,  the  action  would  well  lie  against  him 
on  the  ground  that  he,  by  such  relation  with  the  occupier,  had 
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affirmed  the  oontmuanoe  of  the  nuiaanoe;  that  it  might  be  aaid 
to  be  a  contintianoe  by  himself. 

I  am  uBaUe  to  aee  any  reaoon  why  the  lame  principle  does 
not,  with  as  mnoh  foroe,  apply  to  sustain  the  aotion  against  the 
defendant  in  this  oase.  He  ereeted  the  nuisance,  for  many  yean 
continued  the  enjoyment,  and  then  conTeyed  and  snxxendered 
the  possession  of  the  premises  to  another,  with  coyenants  of 
wairaniy  for  qniet  enjoyment,  and  the  right  to  flow  as  far  as 
had  been  theretofore  necessary  for  the  use  of  the  mills  on  the 
premises,  by  the  dam  thereon  at  its  then  height.  I  think  that 
the  defendant's  coTenants,  contained  in  his  deed  to  Sloan,  are  at 
least  as  strong  and  dear  an  afBrmance  of  the  nnisance  in  the 
possession  and  enjoyment  of  his  grantee,  as  sadh  afBrmance  was 
shown  in  either  of  tiie  cases  referred  to,  and  upon  that  ground  I 
am  of  opinion  that  there  was  no  error  in  the  chaige  of  the  judge 
as  to  the  defendant's  li&bilily,  notwithstanding  his  conTeyance 
and  surrendering  possession  to  his  grantee  in  1836.  This  prin- 
ciple is  illustrated  and  sustained,  in  addition  to  the  cases  already 
referred  to,  hy  Staple  t.  Spring,  10  Mass.  72, 77;  Ang.  on  Water- 
courses, 162,  and  the  cases  there  cited. 

There  was  no  error  in  not  limiting  the  recoyeiy  to  damages 
sustained  within  six  years  prior  to  the  commencement  of  the 
suit.  The  statute  of  limitations  was  not  pleaded.  If  it  had 
been,  the  defendant  might  haye  ayailed  himself  of  that  defense: 
2  B.  S.  296,  sec.  18,  sub.  7.  The  case  of  Baldwin  y.  Caikins,  10 
Wend.  171,  was  not  intended  to  intimate  any  other  rule,  where 
a  suit  is  commenced  for  such  a  cause  of  aotion,  and  the  statute  is 
not  pleaded.  My  conclusion  is  that  no  etxor  was  committed  by 
the  judge  on  the  trial  of  the  cause. 

New  trial  denied. 

BioRT  or  RTTAaiAy  PaoFBixroB  to  be  PaonoxsD  aoadist  Vbownre  or 
ms  Land  by  obitniotiom  pleoed  hi  the  skKem  by  aaotiMr  proprleitor:  8m 
ITealA  y.  YFiOfaiM,  43  Am.  Dao.  ass,  and  note  diaooMiiig  the  inbjeot  of  the 
right*  of  riparian  ownen. 

BiOBT  TO  Maintaiv  Dam,  how  AoQumiD:  See  BetUh  ▼.  WUUamu,  43  Am. 
Deo.  265,  and  note  referring  to  previous  caaea  hi  this  aeriea. 

OkahtobIi  OS  Lnsoa's  Liabiutt  iob  CoiiTiiruAiras  or  ▲  NniiAiraB. 
A  grantor  of  land  who  haa  erected  a  nuiaanoe  thereon,  whereby  an  adjacent 
land-owner  ia  damaged,  la  liaUe  for  the  oontinnanoe  of  each  nniaanoe,  not- 
withstanding hia  conTeyance:  Plummer  ▼.  Harper^  14  Am.  Deo.  333.  The 
principal  caae  waa  referred  to  in  Hamm  y.  Cowing,  I  Lena.  203;  and  distin- 
guished in  Eakm  ▼.  Broum,  1  K  D.  Smith,  4fi,  and  JUayor  eie,  qf  Albtm^  y. 
Cwt^f,  2  N.  T.  181;  dted  to  the  point  that  the  anthora  of  a  nnisance,  leaaing 
the  premiaea  to  another,  are  in  hkw  goilty  of  oontinoing  the  nuisance:  SUphaaU 
V.  Brcwn^  40  HL  433;  and  thia  has  always  been  held  sufficient  to  render  him 
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MOOQBtable  to  aa  innooeiit  third  panoii  for  the  oooMquonoM  of  the  faiJiiilM 
iMeivBd  by  them  from  it:  WdUh  t.  Mead,  8  Him«  891|  and  an  inability  to 
enter  and  zemove  the  noinnoe,  ezoept  aa  a  tveapaaier,  ia  no  exeoae:  8word§ 
y.  Edtfatf  C9  K.  Y.  S6|  bnt  if  the  injnzy  aprong  from  want  of  repair,  the 
premiaea  being  in  the  oooopaaojol  defendanfa  tenanti,  npon  thia  proof  alone^ 
the  mle  will  be  preaomptlraly  applied  that  the  tnant  waa  bound  to  repair, 
and  thai  therefore  the  hndkrd  ia  not  liable:  Ktuiar  ▼.  Newkomm^  4  B.  D. 
SadthtSL  An  aetion  may  be  maintained  againat  a  party  oontinniiig  a  naiaanee^ 
whetlMr  he  be  the  odglaal  wrong-doer  or  Ua  aUanee :  Otmkoekm  Atone  Oe.  ▼• 
&,  JIf.  T.^K  M.  B.  ax.M  Btorik  IStt  &  a,  61 N.  T.  SOL 
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Habgoto  t;.  Abloh. 

SimBXD  niTo  vnm  ▲  Mutual  ^«»^«»  ov  V^fl% 
th«  pttHlMy  €n  dlno¥«riiig  tfa«ir  mog^  may  be  wnltled  to  tfadr  offglnl 

QvAnranr  ov  Cbatobs  FumoHAMKD  batdto*  bt  Mutual  MmAKB»  ban 
mppond  to  be  graater  than  it  nallj  waa,  tha  vandaa  nay  laaorcr  the 
azosM  paid  by  hin^  or  may  ooaqpal  tha  vandor  to  iDaka  good  tha  dflfld^ 
bat  tha  vaiidaa  oaa  not  laoorar  laoMto  damageay  multiiig  fronn  aoah 
dafioionoy,  aa  whare,  whOa  atfll  mbjaot  to  thaoBlataka^  ha  paid  naomdwrn 
dvtioa  on  aooh  ohattala. 

AoxioH  against  the  defendants.  Thej  sold  oottouide  to 
pIsintiffJFi,  which  they  knew  was  to  fill  an  order  in  the  oily  of 
Hezioo.  The  goods  were  in  dose  hales,  and  were  sold  and  in- 
Toioed  under  belief  that  each  piece  contained  a  specified  num- 
ber of  French  aunes.  The  number  of  pieces  was  correct;  both 
parties  supposed  the  length  of  each  piece  was  to  be  computed 
according  to  the  French  aunef  of  forty-fiye  inches;  but  on  open- 
ing the  bales  in  Mexico,  it  was  discoyered  that  the  Brabant  aune 
of  twenty-seyen  and  one  half  inches  was  the  one  by  which  the 
length  ought  to  haye  been  computed.  In  the  mean  time,  the 
duties  on  the  goods  had  been  paid  at  the  custom-house  at  Yerm 
Cruz,  on  the  supposition  that  the  pieces  were  to  be  computed 
according  to  the  French  measure.  The  defendants  had  refunded 
to  plaintiff  the  amount  oyerpaid  by  him;  but  the  latter  insisted 
that  they  should  reimburse  him  for  the  excess  paid  at  the  cn»- 
tom-house,  and  haying  brought  this  action  therafor,  was  non* 
suited. 

Am.  Dxo.  yoL.  XLy— 81  M 
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D.  Oreig,  for  the  plaintiff  in  error. 

Charles  (yCwmory  for  the  defendant  in  error. 

LoTT,  Senator.  It  is  dear  that  the  goods  in  question  iravs 
■old  by  the  defendants  under  a  mutual  mistake  of  both  parties, 
as  to  the  actual  quantity  sold.  This  mistake  originated  in  the 
mutual  assumption  that  the  measurement  was  in  French,  whereas 
in  fact  it  was  in  Brabant  measure,  and  the  contract  was  entered 
into  on  that  basis.  The  difference  in  price  between  the  actual 
and  estimated  quantity  has  since  been  refunded  by  the  defend- 
ants to  the  plaintiff.  It  appears,  however,  that  the  goods  were 
entered  at  the  custom-house  in  Mexico,  and  duties  paid  on  the 
number  of  yards  specified  in  the  inyoices  estimated  in  French 
measure,  and  that  the  Mexican  gOTemment  refuse  to  refund  any 
portion  thereof,  **  such  being  the  usual  custom  of  that  goTem- 
menf  The  plaintiff  has  idso  paid  commissions  according  to 
the  quantity  of  goods  supposed  to  have  been  contained  in  the 
packages.  The  only  question,  then,  to  be  considered  is  whether 
the  plaintiff  is  entitled  to  recoTer  the  amount  of  duties  and  com- 
missions so  paid  l^him  on  the  difference  between  the  estimated 
and  actual  quantity. 

It  appears  to  be  settled,  that  parties  entering  into  an  agree- 
ment with  the  understanding  and  on  the  basis  that  certain  facts 
exist,  but  as  to  which  they  are  mutually  mistaken,  are.  on  a  dis- 
covery of  their  mutual  error,  remitted  to  their  original  rights. 
Cox  y.  Prentice^  8  Mau.  &  Sel.  844.  was  determined  on  this  prin- 
ciple. A  bar  of  silver  had  been  purchased  by  the  plaintiffs,  of 
the  defendant,  and  paid  for  according  to  the  number  of  ounces 
calculated  by  an  assayist;  but  it  being  afterwards  ascertained 
that  a  mistake  had  been  made  l^  which  they  had  paid  more  than 
its  value,  they  brought  their  action  and  recovered  the  excess. 
Lord  EUenborough  said  it  was  a  case  of  mutual  innocence  and 
equal  error,  and  a  proper  case  for  an  action  to  recover  the  excess. 
The  same  rule  was  recognized  and  adopted  in  Wheadon  v.  Old$, 
20  Wend.  174.  There  it  appeared  that  a  contract  had  been  made 
for  the  sale  and  delivery  of  oats,  and  the  parties  upon  a  mistake 
of  facts,  estimated  the  quantity  at  a  certain  number  of  bushels, 
for  which  the  stipulated  price  was  paid.  Upon  a  discovery  of 
the  mistake,  it  was  held  that  the  purchaser  ¥ras  entitied  to  re- 
cover back  the  money  paid,  for  the  difference  between  the  esti- 
mated and  real  quantity.  See  also  MowaU  v.  Wrighi^  1  Wend. 
855  [19  Am.  Dec.  508].  In  Cry)ps  v.  Beade,  6  T.  B.  606,  Lord 
Kenyon  held  that  when  money  was  paid  under  a  mistake  of  facts. 
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ftn  action  for  money  had  and  reoeiyed  would  lie  to  recoTer  it 
back.    See  1  Wheat.  Sel.  N.  P.  77,  ed.  of  1831. 

The  present  suit  is  an  action  on  the  case,  bat  no  qnestion  of 
form  is  raised,  the  bill  of  exceptions  containing  a  stipulation 
that  **  the  plaintiffs  right  of  action  should  be  deemed  to  depend 
upon  the  question  whether  he  was  entitled  to  recover  the  said 
duties  and  commissions,  or  any  part  thereof.''  Under  the  rule 
aboye  referred  to,  the  plaintiff  was  entitled  to  be  refunded  what 
has  been  paid  to  him,  but  it  appears  to  me  to  afford  no  ground 
for  the  recoreiy  of  the  duties  and  commissions.  The  defend- 
ants, if  they  could  be  held  liable  therefor,  would  stand  in  a  sit- 
uation yeiy  different  from  that  in  which  they  originally  stood. 
They  would  in  such  case,  instead  of  being  remitted  to  their  orig- 
inal rights,  be  charged  for  damages  growing  out  of  the  transao- 
tions  and  dealings  of  the  plaintiff.  It  was  insisted,  howeyer, 
on  the  part  of  the  plaintiff,  and  indeed  it  appears  to  have  been 
conceded  on  the  trial,  that  the  defendants  were  to  be  considered 
as  warrantors  of  the  quantity  charged  in  the  bill.  Aflsiiming 
this  position  to  be  true  (as  to  which  I  express  no  opinion),  I  do 
not  think  that  the  warranty  would  giye  any  right  to  the  damages 
daimed.  The  goods  were  to  be  deliyered  to  the  plaintiff  at 
New  York,  and  if  he  had  discoyered  the  error  in  the  quantiiy 
there,  all  he  could  haye  required  of  the  defendants  would  haye 
been  to  make  their  contract  good.  See  Blanchard  y.  Elyy  21 
Wend.  842,  847  [84  Am.  Dec.  260].  The  purchaser  was  enti- 
tled to  haye  the  article  made  equal  in  quantity  to  what  the  war- 
ranty assumed  it  to  be,  and  the  measure  of  damages  in  sucdi 
oases  would  haye  been  the  difference  in  price  between  the  esti- 
mated and  real  quantity,  no  increase  in  yalue  being  shown  be- 
tween the  sale  and  deliyeiy.  See  Voorhees  y.  Earl,  2  Hill,  288, 
291  [88  Am.  Dec.  688];  Long  on  Sales,  Band's  2d  ed.,  477, 479. 
The  knowledge  by  the  defendants  that  the  goods  were  purchased 
for  the  Mexican  market,  can  not  alter  their  rights  or  in- 
crease their  obligations.  The  expenses  incurred  at  the  custom- 
house there  were  not  the  direct  and  immediate  consequence  of 
the  yendor's  de&ult,  but  resulted  from  the  plaintiff's  own  act. 
The  defendants  had  no  agency  or  control  oyer  him  or  the  goods, 
after  their  deliyery .  The  oyer-payment  of  the  duties  was  totally 
distinct  from,  and  foreign  to,  the  contract  of  purchase.  It  is  no 
ground  of  cldim,  that  it  is  the  usual  custom  of  the  Mexican  goy- 
Amment  not  to  refund  duties  oyerpaid  under  a  mistake.  The 
defendants  can  be  held  liable  only  for  their  own  acts,  not  for 
the  fraud  or  injustice  of  a  foreign  goyemment.    The  claim  for 
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commiflfiions  standB  on  the  same  pxinoiple.  The  nonsuit  below 
WBSy/ihexefoxe,  properly  granted,  and  the  judgment  of  the  sa- 
pieme  court  onght  to  be  affirmed. 

On  the  question  being  put:  "Shall  this  judgment  be  re- 
Tersed  V*  aU  the  members  of  the  court  present,  who  had  heard 
the  argument,  Tiz.,  the  president,  and  Senators  Baokdb,  Bubh- 
HAX,  Dehsisioh,  Dxro,  EmffOHS,  Hajo),  Hard,  Johbb,  Lott,  Po»- 
isB,  SiinroBD,  J.  B.  SmsH,  S.  Sxeeh,  TiLooiTy  and  W: 
(16),  Toted  for  affirmance. 

Judgment  affirmed. 


OoiraaQusiriiAL  Daxaov  iob  BaaAcni  ov  OomBiuvt  8m  Jl—Biia^if  t. 
^,  84Am.l>eo.260^aiid  cttMS  oited  fai  tbt  note.  The  pdadpsl  «■■»  wm 
ntend  to  on  the  point  that  the  daniagM  iDflsl  1m  the 
oonteqiMnoe  of  the  not  oomplabiad  d;  in  W9mi  t.  JT.  F.  S  JH0  B.  B.  (¥.,  If 
Biih.i8;  WM  dted  in  i^ott  y.  i2to0«n,  4  Abb.  Aspw  Dm.  164,  B.f  aadilinle 
wpptvnA  in  JflOimT.  BeBoiii,  22  How.  F^.  22L 


Fbllowb  t;.  VrsEsnaaiL 

[S  Dbdo,  OS.] 

GkrAnAHTT  nr  «bb  Followdto  Fobm  is  hot  OovrnnmnK  to  wils  ^ 

F.,  0.  ft  Co.:  I  h«reby  gnanuitee  to  yon  the  paynMBt  of  ndi  anonnt  ol 
goods,  at  a  cradit  of  one  year,  not  exceeding  five  hvndred  doUan,  m  yoa 
may  credit  to  John  H.  PlrentiM.'' 

Claim  AaAUfsr  Ouabantdb  is  SvBionsBiMi  Juan.— He  who  leeki  the  bM- 
efit  of  a  gnanuity  most  ehow  a  etrict  compUanoe  with  ito  tenna. 

OUABANTOR  18  DI8GHAKOKD  BT  THS  CbBDITOBIb  TAKOrO  A  KOEI  feOBI  the 

principal,  payable  at  a  fatore  day,  for  each  noto  opeiatM  m  an  eoEtaarfea 

of  credit. 
ExAJfPLBS  OF  CoHTinumo  GuABAiniBi,  given  by  Hand,  Senator. 
PaoposmoN  to  GuABAmns  ie  not  operatiye  m  a  gnaranty,  nnleaa  aooeptod 

according  to  the  terme  thereof. 

AssDXPSir  by  Fellows  and  others  against  John  H.  Prentias  ol 
Oooperstowli.  The  defendant  addressed  the  following  letter  to 
plaintiffs:  "  Messrs.  Fellows,  Cargill  k  Co. — Gtentlemen:  I  here- 
by agree  to  guarantee  to  you,  the  payment  of  such  amount  of 
goods,  at  a  credit  of  one  year,  int.  after  six  months,  not  exceed- 
ing fiye  hundred  dollars,  as  you  may  credit  to  John  H.  Prentiss 
of  Herkimer.  May  28, 1836.  Yours,  etc.,  John  H.  Prentiss, 
of  Oooperstown.''  In  June,  1835,  plaintiffs  sold  goods  to  the 
amount  of  four  hundred  and  ninefy-one  dollars  and  tweniy-foor 
cents  to  Prentiss  of  Herkimer.  On  the  thirteenth  of  July,  1886, 
the  defendant  addressed  a  letter  to  plaintiffs,  in  which  he  men- 
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tioned  the  prior  purchase  made  bj  Prentifis  of  Herkimer;  thai 
he  understood  two  hundred  dollars  had  been  paid  thereon; 
Prentiss  of  Herkimer  was  desirous  of  adding  three  hundred  dol- 
lars or  four  hundred  dollars  to  his  stock;  that  the  writer 
was  willing  to  continue  to  be  his  surety;  that  the  object  of  this 
letter  was  to  inquire  whether  on  payment  of  two  hundred  dol- 
lars on  the  old  debt,  the  plaintifb  would  be  willing  to  let  the 
balance  stand  for  future  payment;  that  if  the  answer  was  fayor- 
able,  Prentiss  of  Herkimer  would  visit  the  plaintifb  in  August. 
The  writer  further  said  he  would  see  the  debt  wholly  paid  with- 
fai  ninety  days.    August  29, 1886,  two  hundred  dollars  were 
paid  on  fhe  old  debt.    September  1, 1886,  plaantifb  made  fur- 
ther sales  of  fiye  hundred  and  thirty-six  dollars  and  fifty-six 
cents.    Plaintiffs  proved  they  wrote  a  letter  accepting  the  pro- 
posal contained  in  defendant's  letter  of  July  18, 1836;  but  were 
unaUe  to  show  that  it  was  mailed.    In  September,  1837,  plaint- 
ifb  settled  their  accounts  with  Prentiss  of  Herkimer,  and  ac- 
cepted three  notes,  one  for  three  hundred  and  seveniy-four  dol- 
lars and  five  cents  due  one  day  after  date,  one  for  one  hundred 
dollars,  in  sixty  days,  and  one  for  two  hundred  dollars,  in  ninety 
days  after  date.    The  plaintiffs  offered  to  prove  that  the  note 
for  three  hundred  and  seventy-four  dollars  and  five  cents  was 
intended  only  as  a  memorandum  note,  to  fix  the  balance  of  the 
account,  and  not  to  give  an  extension  of  credit.    The  evidence 
was  rejected,  and  plaintiffs  excepted.    Plaintiffs  were  nonsuited, 
on  the  grounds:  1.  That  the  taking  of  the  notes  was  an  exten- 
sion of  credit,  and  therefore  a  discharge  of  the  guarantor; 
2.  That  the  letter  of  July  18, 1836,  was  a  proposition,  requiring 
the  assent  of  plaintiib  to  specified  terms  before  it  became 
operative. 

8.  ScheQ  and  E.  Sandford,  for  the  plaintiflb  in  error. 

J.  A.  Spencer^  for  the  defendant  in  error. 

Walwobih,  Chancellor.  The  object  of  this  suit  was  to  charge 
the  defendant,  as  guarantor  for  the  indebtedness  of  his  nephew. 
And  to  render  him  liable,  it  is  necessary  that  he  should  have 
entered  into  a  written  agreement  to  be  answerable  for  such  in- 
debtedness; and  that  the  consideration  for  such  agreement 
should  be  expressed  therein:  2  B.  S.  135,  sec.  2.  The  guaranty 
of  the  twenty-eighth  of  May,  1835,  was  such  an  agreement;  as 
it  showed  that  the  goods  to  be  delivered  to  the  nephew,  on 
credit  for  one  year,  to  an  amount  not  exceeding  five  hundred 
dollars,  were  the  consideration  of  the  defendant's  promise  to 
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guarantee  the  payment.  Goods  to  the  amount  of  four  hundred 
and  ninety-one  dollars  and  twenty-four  cents,  were  deliyered  to 
the  nephew,  upon  the  faith  of  that  guaranty;  for  which  he  paid 
the  plaintifis  four  hundred  dollars  in  December,  1835,  and 
August,  1836.  For  the  residue  of  those  goods  the  defendant  is 
still  liable,  unless  the  plaintiffs  haye  discharged  him  from  lia- 
bility by  the  extension  of  credit  to  the  nephew,  by  taking  his 
notes  on  the  eighth  of  September,  1837,  which  notes  included 
such  residue  and  the  interest  thereon  after  six  months. 

Under  the  letter  of  the  defendant  of  the  thirteenth  of  July, 
1886,  however,  I  do  not  think  the  defendant  Hiras  erer  legally 
liable  as  surety  for  the  nephew  for  the  goods  subsequently  de- 
liyered. The  terms  of  that  letter  are  so  ambiguous^  that  it  is 
somewhat  doubtful  whether  the  writer  intended  to  express  his 
willingness  to  guarantee  the  payment  for  the  new  stock  of  goods, 
to  the  amount  of  three  or  four  hundred  dollars,  or  merely  to 
continue  to  be  his  surety  for  the  balance  of  the  previous  indebt- 
edness in  case  Fellows,  Cargill  &  Oo.  should  consent  to  an  in- 
definite extension  of  payment  upon  the  terms  proposed.  I  am 
inclined  to  think,  however,  that  a  guaranty  for  the  further  sale, 
as  well  as  an  extension  of  the  old  credit,  was  intended.  But  it 
is  perfectly  evident  that  the  defendant  did  not  intend  to  agree 
to  be  liable  to  the  plaintiffs  for  any  future  sales  to  his  nephew, 
unless  they  should,  upon  the  receipt  of  his  letter,  answer  the  same 
and  agree  to  the  terms  therein  proposed.  An  affirmative  answer 
agreeing  to  those  terms,  therefore,  was  the  consideration,  and 
also  the  condition,  upon  which  the  defendant  was  to  continue 
to  be  the  security  for  the  nephew.  This  letter  of  the  defendant 
was  mailed  at  Oooperstown,  the  day  after  its  date;  and  there  is 
no  pretense  that  the  plaintiffs  answered  it  until  a  fortnight  after- 
wards. And  there  was  no  legal  evidence  offered  to  diow  that 
they  answered  it  at  all;  except  what  might  be  inferred  from  the 
fact  that  a  month  after  the  time  indicated  in  the  defendant's 
letter,  the  nephew  went  to  New  York  and  paid  two  hundred  doV 
lars  on  the  old  debt,  and  made  a  new  purchase  of  goods  to  au 
amount  considerably  exceeding  the  largest  sum  mentioned  in 
the  defendant's  letter  of  the  thirteenth  of  July.  The  claim 
against  a  surety  is  stric^issimi  juris;  and  to  render  the  guarantor 
liable  it  is  incumbent  on  those  who  claim  the  benefit  of  the 
guaranty  to  show  that  its  terms  have  been  strictly  oomplied  with: 
CampbeU  v.  French,  6  T.  E.  200. 

But  even  if  the  defendant  was  originally  liaUe  as  guarantor 
for  the  goods  sold  his  nephew  on  the  first  of  September,  1886» 
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he  was  dischaiged  from  his  liability  for  thoee  goods,  as  well  as 
for  the  balance  due  upon  his  original  purchase,  by  the  new  ar- 
rangement made  by  theplainlaffs  with  the  nephew  on  the  eighth 
of  September,  1837,  after  the  year's  credit  on  the  last  purchase 
had  expired.  That  was  not  only  an  extension  of  credit  for  a 
part  of  the  demand  for  nineiy-three  days,  for  another  part  for 
sixty-three  days,  and  for  the  residue  for  four  days,  including 
the  days  of  grace  upon  the  seyeral  notes,  but  in  foct  constituted 
a  new  contract.  For  the  interest  on  the  account  up  to  that  date 
was  computed  and  included  in  the  new  notes,  so  as  to  entitle  the 
payees  of  the  notes  to  interest  upon  the  interest  which  had  then 
accrued.  So  that  the  amount  recoverable  upon  the  notes  would 
be  different  from  that  which  the  plaintiffs  would  haye  been  en- 
titled to  recoyer  upon  the  original  contract.  And  as  the  written 
receipt  and  the  notes  showed  that  those  notes  were  received  in 
payment  of  the  original  account  and  interest  thereon  to  that 
date,  the  circuit  judge  yeiy  properly  refused  to  allow  eyidence  to 
contradict  the  written  statement,  and  to  show  that  one  of  the 
notes  was  a  mere  memorandum  note  which  gave  no  extension  of 
credit.  It  is  perfectly  clear  that  the  defendant's  nephew  could 
not  haye  been  sued  upon  the  original  indebtedness,  or  any  part 
thereof,  between  the  eighth  and  the  twelfth  of  September,  1837, 
eyen  if  the  plaintiff  could  haye  sued  him  upon  the  account  for 
the  goods  and  interest,  after  those  notes  had  become  payable 
by  the  terms  thereof.  And  the  extension  of  the  credit  for  a  sin- 
gle day  without  the  consent  of  the  sureiy  would  discharge  him 
as  effectually  as  a  novation  to  which  he  was  not  a  party.  It 
is  a  general  rule  that  the  giving  a  promissory  note  for  a  pre- 
existing debt  is  only  a  payment  sub  modo,  unless  there  is  an 
express  agreement  that  it  shall  be  received  in  payment.  And 
the  plaintiff  at  the  trial  may  recover  for  the  original  indebted- 
ness, upon  producing  and  canceling  the  note,  provided  he  was 
the  owner  of  such  note  at  the  time  of  the  commencement  of  the 
suit.  But  if  the  creditor  takes  the  bill  or  note  of  his  debtor, 
payable  at  a  .future  day,  it  is  an  extension  of  credit;  and  he 
can  not  legally  commence  and  sustain  a  suit  for  the  original  in- 
debtedness until  such  bill  or  note  becomes  due  and  payable: 
Siedman  v.  Oooch,  1  Esp.  3;  Putnam  v.  Leufis,  8  Johns.  389. 

The  nonsuit  was  therefore  properly  directed  in  this  case;  and 
the  judgment  should  be  affirmed. 

Hand,  Senator.  The  decision  of  this  case  involves  the  follow- 
ing questions:  Was  the  defendant  by  his  letter  of  May  28, 1836, 
m  eontinuing  guarantor  ?    Is  the  defendant  bound  by  his  letter 
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of  July  18, 1886 1  If  otherwise  liable,  was  fhe  defendant  dis- 
charged by  the  transaction  between  the  plaintiffs  and  the  prin- 
cipal debtor  on  the  eighth  of  September,  1887 1  We  are  referred 
by  counsel  to  the  cases  of  Mason  y.  PrUchard,  12  East,  227,  and 
Merle  t.  Wells,  2  Camp.  418,  to  show  that  this  was  a  continuing 
guaranty.  The  guaranty  in  Mason  y.  PrUchard  was  ''  for  any 
goods  he  (the  plaintiff)  hath  or  may  supply  my  brother  W.  P. 
with,  to  the  amount  of  one  hundred  pounds.''  In  that  case  the 
two  first  purchases  exceeding  one  hundred  pounds,  had  been 
paid  for,  and  the  action  was  brought  to  recoyer  for  a  third  sup- 
ply. The  king's  bench  held  it  a  guaranty  continuing  until  the 
credit  should  be  recalled.  The  case  in  Campbell  was  on  a  guar- 
anty reciting  that  defendant's  brother  had  applied  to  him  to  be 
bound  for  goods  **  necessary  in  his  business,"  and  then  bound 
the  guarantor  *'  for  any  debt  he  may  contract  for  his  business  as 
jeweler,  not  exceeding  one  hundred  pounds,  after  this  date." 
Lord  Ellenborough  at  nisi  prius  held  it  a  continuing  guaranty. 
I  see  no  objection  to  the  rulings  in  these  two  cases.  I  take  it 
the  rule  is  this:  Where  by  the  terms  of  the  guaranty,  it  is  evi- 
dent the  object  is  to  give  a  standing  credit  to  the  principal,  to 
be  used  from  time  to  time,  either  indefinitely  or  until  a  certain 
period,  there  the  liability  is  continuing;  but  where  no  time  is 
fixed  and  nothing  in  the  instrument  indicates  a  continuance  of 
the  undertaking,  the  presumption  is  in  favor  of  a  limited  liabil- 
ity as  to  time,  whether  the  amount  is  limited  or  not.  If  the  con- 
tract is  silent  and  free  from  all  motive  and  consideration  except 
voluntary  assistance  to  a  friend,  I  agree  with  Mr.  Justice  Mc- 
Lean in  Mauran  v.  BuUus,  16  Pet.  537,  that  *'  generally,  all  in- 
struments of  suretyBhip  are  construed  strictly,  as  mere  matters 
of  legal  right."  In  Cremer  v.  Eigginson,  1  Mason,  828,  Judge 
Story  says:  **  The  language  of  a  letter  should  be  very  strong, 
that  would  justify  the  court  in  holding  a  guaranty  to  be  a  con- 
tinuing guaranty." 

The  following  are  some  of  the  contracts  held  to  be  continuing 
guaranties:  "I  guaranty  the  payment  of  bills  of  merchandise 
that  Mrs.  P.  has  purchased,  or  may  purchase  of  B.  &  Co. — ^Mrs. 
P.  having  ninety  days'  credit  on  the  purchases,  the  amount  of 
this  guaranty  not  exceeding  two  hundred  dollars,  and  to  expire 
in  one  year  from  date:"  Clark  v.  Burdett,  2  Hall,  197.  *'  I  will 
guarantee  their  engagements,  should  you  think  it  necessary,  for 
any  transactions  they  may  have  in  your  house:"  Orant  v.  Bids- 
dcde,  2  Har.  &  J.  186.  ''I  hereby  undertake  and  engage  to  be 
answerable  to  the  extent  of  three  hundred  pounds,  for  any  tal- 
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.'•^w  oi  &oap  supplied  by  Mr.  Bastow,  to  Fxanoe  &  Bennett:'' 
''^.ittota  Y.  Bennett f  8  Camp.  220.  **  Goods  deliyered  in  nmbrel^ 
las/'  etc.,  to  A., ''  according  to  the  costom  of  his  trading  with 
jou  in  the  sum  of  two  hundred  pounds:"  Hargreave  y.  8mee,  6 
Bing.  244;  S.  0.,  tub  nom,  Hdrgrave  t.  8mee,  8  Moo.  &  P.  578. 
See  also  DougUue  t.  BeynoUs,  7  Pet.  118,  and  Lawrence  t.  Ifb- 
Calmovd,  2  How.  (XT.  S.)  426.  On  the  other  hand,  the  following 
have  been  held  not  to  be  continuing  guaranties:  **  11  D.  wishes 
to  take  goods  of  you  on  credit,  we  are  willing  to  lend  our  names 
as  security  for  any  amount  he  may  wish:"  Sogers  y.  Warner^  8 
Johns.  119.  **  The  object  of  the  present  letter  is  to  request  you, 
if  convenient,  to  furnish  Messrs.  H.  with  any  sum  they  may 
want  as  far  as  fifiy  thousand  dollars.  We  shall  hold  ourselTes 
answerable  to  you  for  the  amount:"  Cremer  y.  HigginKn^  1 
Mason,  828.  ''  Should  you  be  disposed  to  furnish  O.  with  such 
goods  as  he  may  call  for,  from  three  hundred  to  fiye  hundred 
dollars'  worth,  I  will  hold  myself  accountable  for  the  payment, 
should  he  not  pay  as  you  and  he  shall  agree:"  Bapdye  y.  Bailey , 
8  Conn.  488.  On  an  examination  of  the  aboye  and  many  other 
cases  that  might  be  cited,  I  think  it  dear  that  the  instrument 
given  by  the  defendant  in  this  case,  was  a  limited  and  nota  con- 
tinuing guaranty.  There  is  not  a  word  that  giyes  authority  to 
the  original  parties  to  cany  the  dealing  beyond  a  single  trans- 
action. 

As  to  the  letter  of  July  18, 1886, 1  haye  no  difficulty.  If  proof 
of  assent  on  the  part  of  the  plaintiflfe  had  been  shown,  I  do  not 
see  in  the  case  any  eyidenceof  compliance  on  their  part  with  its 
terms.  The  dealing  between  the  creditor  and  the  principal  debtor 
must  be  in  strict  conformity  to  the  letter  of  credit,  and  must  be 
shown  hj  them  to  be  so.  As  Chancellor  Kent  says:  ^*  The  claim 
against  a  surety  is  etrictiesimi  juris:'*  8  Kenfs  Ciom.  124.  And 
see  notes  to  same,  and  Stafford  y.  Law,  16  Johns.  67;  Adams  y. 
Janes,  12  Pet.  207;  Catnbe  Y.Waol/,  8  Bing.  156.  But  there  is 
no  eyidence  that  an  answer  to  the  defendant's  proposition  was 
eyer  giyen;  and  until  that  was  done  there  was  no  contract.  The 
minds  of  the  contracting  parties  must  meet:  Mactier  y.  F^riih,  6 
Wend.  108  [21  Am.  Dec.  262]. 

If  a  majority  of  this  court  should  concur  in  the  yiews  aboye 
expressed,  the  consideration  of  the  effect  of  the  subsequent 
transactions  between  the  plaintifBs  and  J.  H.  Prentiss  of  Her- 
kimer, will  be  supererogatory.  But  should  they  think  other- 
wise, stQl  the  settlement  between  the  creditor  and  the  principal 
debtor  is  &tal  to  this  action.     Taking  a  note  from  a  debtor  for 
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a  debt  due  on  a  simple  contract,  fhongh  it  does  not  merge  the 
contract,  and  a  suit  may  generally  be  brought  upon  the  original 
consideration  by  producing  and  deliyering  up  the  note  at  the 
trial,  has  always  been  considered  a  valid  agreement  between  the 
parties,  and  a  suspension  of  the  day  of  payment  until  the  note 
becomes  due.  Another  principle  familiar  to  the  profession,  and 
which  I  take  it  is  unquestioned  at  this  day,  is,  that  any  altera- 
tion of  the  contract  between  the  creditor  and  the  principal 
debtor,  without  the  consent  of  the  surety,  discharges  the  surety; 
and  courts  will  not  stop  to  inquire  whether  the  alteration  is,  or 
iiuty  be,  prejudicial  or  benefidal  to  the  surety.  He  is  sponsor 
for  one  contract,  and  no  one  has  a  right  to  make  another  for 
him:  Chhn  y.  NtemceuncEf  11  Wend.  812;  Huffman  y.  ffulbert, 
18  Id.  875;  Hunt  y.  Smith,  17  Id.  179  181  Am.  Dec.  296];  Cole- 
mard  y.  Lamb,  15  Id.  829;  Myers  y.  Welles,  5  Hill,  463;  Bank  ^ 
Orleans  y.  Barry,  1  Denio,  116;  Orme  y.  Young,  1  Holt's  N.  P. 
84;  ffopHrk  y.  McConico,  1  Brock.  224;  Bank  of  UnUed  States 
y.  Wvngkm,  2  Id.  252;  Copis  y.  MiddleUm,  1  Turn.  &  R.  224;  PoUu 
Ob.  427,  514,  520.  So  careful  of  the  rights  of  a  surety  are  the 
courts,  that  if  the  benefit  of  his  right  of  subrogation  has  been 
impaired  by  the  creditor,  even  by  n^ligence,  as  if  coUateral 
securities  are  given  up,  or  lost  by  n^lect,  the  surely  is  dis- 
charged, at  least  pro  tanto.  Here  the  notes  of  the  principal 
debtor  on  time  were  taken,  which  suspended  the  right  of  the 
surely,  to  pay  the  debt  and  seek  indemnity  from  his  principal; 
and  this,  if  only  for  a  day,  discharges  the  surety. 
The  judgment  should  be  affirmed. 

LoiT,  Senator.  The  nonsuit  was  properly  granted.  The  let- 
ter of  the  defendant  under  date  of  July  18, 1886,  was  not  a 
guaranty.  It  was  a  mere  letter  of  inquiry,  contemplating  in  its 
very  terms  an  answer.  He  expressly  declared  that  his  object  in 
writing  was  to  inquire  whether  the  plaintiflfe,  on  the  payment  to 
them  of  two  hundred  dollars  by  his  nephew,  would  be  willing  to 
let  the  balance  of  the  old  account  be  for  future  payment,  as  his 
means  should  be  developed,  and  extend  his  credit  for  whatever 
addition  to  his  stock  he  might  deem  necessary.  It  is  true,  he  had 
previously  stated  that  he  was  willing  to  continue  surely,  but  only 
under  the  circumstances  specified.  Until  the  plaintiffs  assented 
to  the  terms,  the  letter  was  a  mere  proposition.  In  Mclver  v. 
Bichardson,  1  Man.  &  Sel.  667,  the  defendant,  after  giving  strong 
assurance  of  the  probity  and  honor  of  the  persons  recommended, 
added:  **  Indeed  I  have  no  olqeetion  to  gnanmtee  yoa  againal 
any  loss  from  giving  them  this  eredit;^  and  in  Siafbrd  v. 
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16  Johns.  67,  the  letter  claimed  as  a  gnaiantj  oonelnded  by  say- 
ing: **  If  in  addition  to  the  foregoing  explanation^  you  shall  re- 
quire any  indiyidnal  guaranty,  I  shall  have  no  objection  to  give 
you  that  pledge/'  Both  were  held  to  be  merely  propositions, 
leading  to  a  guazanly ,  and  it  was  declared  that  they  must  be  ac- 
cepted to  create  a  liabilily.  BeeBlaoBeekmany.  MiUe^lllSL  184. 
This  case  is  not  like  those  of  WkUney  y.  Oroot,  24  Wend.  82,  and 
SmUh  T.  Dann,  6  Hill,  548.  In  these  cases  the  defendant  asked 
the  plaintifb  to  sell  on  a  promise  to  guarantee  the  payment. 
Theyassented  and  delivered  the  goods.  The  proposition  of  the 
one  parly  was  aooepted  by  the  act  of  the  other.  There  was 
nothing  to  raise  the  presumption  that  an  answer  was  contem- 
plated. The  proof  to  show  an  acceptance  of  the  defendant's 
proposition  was  clearly  insufficient.  The  mere  writing  of  a  loi- 
ter and  laying  it  on  a  desk  from  whence  it  was  usually  taken  by 
one  of  the  younger  clerks  to  the  post-office,  certainly  does  not 
prove  that  it  was  taken.  It  would  have  been  more  satisfactory 
to  have  shown  its  deposit  in  the  office  by  the  derk  making  it. 
It  was  said,  however,  that  the  subsequent  sale  by  the  plaintifh 
to  young  Prentiss  was  evidence  of  its  transmission,  and  receipt 
by  the  defendant.  That  position  assumes  that  credit  would  not 
have  been  given  except  on  the  fidtfa  of  the  letter,  an  assumption 
for  which  there  is  not  the  slightest  foundation;  on  the  contnury^ 
the  fact  that  the  sale  was  to  an  amount  considerably  bqrond  the 
sum  specified  in  the  letter  rebuts  the  position. 

It  was  moreover  urged  that  if  the  letter  above  refezxed  to 
not  create  a  binding  obligation,  still  the  defendant  was 
under  his  guaraniy  contained  in  his  prior  letter  for  the  amount 
of  the  second  purchase  as  weU  as  for  the  balance  due  on  the 
first.  To  maintain  this  proposition  it  is  insisted  that  it  is  a 
continuing  guaranty.  This  proposition  can  not  be  sustained. 
The  guaranty  is  for  the  payment  of  such  an  amount  of  goods  at 
a  credit  of  one  year  (interest  after  six  months),  not  exceeding 
five  hundred  dollars,  as  the  plaintiffs  might  credit  to  John  H. 
Prentiss  of  Herkimer.  The  amount  was  limited  to  a  certain 
sum  and  at  a  specified  credit,  and  clearly  contemplated  one 
transaction  only.  Upon  general  principles,  a  strict  interpreta- 
tion should  be  applied  in  favor  of  a  sureiy.  The  guaranties  in 
WhUney  v.  Orool,  24  Wend.  82,  and  in  Bogera  v.  Warner,  8 
Johns.  119,  were  much  more  general  in  their  phraseology  than 
this.  In  the  latter  case  the  words  were:  **  If  Elias  Warner  and 
D.  W.  Bostwick,  our  sons,  wish  to  take  goods  of  you  on  credit, 
we  are  willing  to  lend  our  names  as  secnriiy  for  any  arnoual 
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ibej  may  wish;''  yet  ih^  were  held  to  oontemplate  a  single 
tnuiBaoiion.  Bnt  if  it  were  otherwise,  the  sales  made  in  Sep- 
tember,  1886,  did  not  oome  within  its  tenns. 

The  only  remaining  question  is,  whether  the  defendant  is  re- 
sponsible for  the  balance  doe  on  the  original  gnaxanty.  It  is  a 
well-settled  role,  that  any  extension  of  credit  to  the  principal 
dischaiges  the  snreiy.  Here,  Prentiss  of  Herkimer  and  the 
plaintiffs  came  together  and  made  a  settlement  of  the  balance 
due  on  the  first  as  well  as  the  second  purchase,  by  the  accept- 
ance of  the  notes  of  Prentiss  payable  at  a  future  day.  If  it  be 
conceded  that  the  original  indebtedness  was  not  disohaiged, 
yet  the  remedy  of  the  plaintiffs  for  the  whole  debt  was  sus- 
pended. It  is  true,  it  does  not  appear  that  the  note  payable 
one  day  from  date  was  negotiable.  If  that  fact  were  material, 
it  was  incumbent  on  the  plaintiffs  to  have  proved  it.  The  de- 
cision of  the  circuit  judge  will  be  presumed  to  be  right,  unless 
error  is  shown.  It  was  clearly  inadmissible  to  show  by  parol 
evidence,  that  the  last  note  was  intended  as  a  memorandum 
note  merely,  giving  no  extension  of  credit,  and  intended  only 
to  fix  the  balance  of  the  account.  It  would  contradict  the  plain 
and  obvious  meaning  of  the  instrument.  At  the  time  this  set- 
tlement was  made  the  surety,  by  payment,  would  have  had  an 
immediate  remedy  over  against  the  principal;  and  he  had  the 
right  without  payment  to  insist  on  a  direct  and  immediate  suit 
against  the  principal  for  the  money.  These  remedies  were  both 
suspended  by  the  act  of  the  plaintifls.  It  is  well  settled  that 
such  an  extension  to  the  principal  for  a  precedent  debt  dis- 
charges the  guarantor:  Combe  v.  Woolf,  8  Bing.  156;  Hunt  v. 

In  any  view  I  can  take  of  the  case,  the  judgment  below  should 
be  affirmed. 

On  the  question  being  put,  ''Shall  this  judgment  be  re- 
versed?" the  members  of  the  court  voted  as  follows: 

For  reversal:  Senator  Putnam. 

For  a£Srmance:  The  president,  the  chancellor,  and  Senators 
Bablow,  Beebs,  DxNinsTON,  Deto,  Emmoits,  Habd,  Habd,  Lbbteb, 
LoTT,  Metghzll,  Pobteb,  Saediobd,  J.  B.  Skfth,  S.  Suns,  and 
Taloott— 17. 

Judgment  a£Srmed. 

OoMTiNunra  Guaiulntt. — Where  a  defendant  wrote  a  letter  to  the  plMntifh 
■tftting  that  his  brother  wished  to  go  into  bnaineas,  and  that,  if  the  plaintiffc 
woald  famish  him  with  snch  goods  as  he  mi^t  call  for,  from  three  hundred 
to  ^ve  himdred  dollars'  worth,  the  defendant  wonld  be  aoooontable  for  their 
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payment,  it  wm  hdd  that  this  wm  m  oantiiniing  goazantj  to  the  aiDOiimt  sped- 
6ed,  and  mm  not  limited  to  the  hill  of  paroele  first  delivered:  Rapdyt  ▼.  BaU^^ 
13  Am.  Deo.  40.  The  prinoipal  oaae  was  refeired  to  on  the  question  of  oon- 
ttnuing  goazanty,  in  Baler  ▼.  Bamd^  18  Barb.  168;  CWtfT.  JStir jcn^ome,  02  Id. 
850.  A  defendant  wrote  the  plainti£(  a  leather  dealer,  "Sir,  I  will  be  re- 
sponsible for  what  stock  M.  B.  MoKee  has  had,  or  may  want  hereslter,  to  the 
amount  of  five  hundred  doUan,*  the  ooort  held  it  a  oontinuing  guaranty,  and 
not  erhansted  by  pnrehaaea  of  and  payments  for  stock  to  tibe  amoont  msn- 
tioned:  Cartes  ▼.  IfeiTee,  18  K.  Y.  282;  dting  the  prindpal  ease. 

OuAXAirsoR  IS  Bmtrlmd  to  KonoB  ov  AoospVAiron  ov  en  OuABamrt 
OaJbT.  FTetfer, 87  Am.  Deo.  588. 

DnoHABOx  OF  Simnnr  bt  LnnTLOXiKni  to  Pbxhgipal:  See  Bamg9  ▼.  flUimi^ 
42  Am.  Deo.  64,  and  eases  dted  in  the  note;  Jokumm  t.  PUmOttre  Btml^4Zl/L 
480.  The  prindpal  ease  was  referred  to  on  the  eflbot  of  the  ertension  of  tfana 
to  the  prindpal,  in  Elmitt  t.  ZeOer,  8  Daly,  480;  481,  492,  and  Trodtre  Bmk 
▼.  BradMTt  48  Barb.  883,  and  its  bmgnage  quoted  in  PrttldmU  sCe.  qfAgammm 
Bk.y.8tn9er.  10  Id.  86.  If  a  oreditor  takes  a  note  of  the  debtor  piqraUe  ai 
a  future  day,  he  therein  suspends  tibe  right  of  action  upon  the  debts  nntH 
the  maturity  of  such  note:  Place  ▼.  IfeilsaK  88  K.  Y.  99;  S.  C,  1  Drij, 
270;  Bart  ▼.  ffudaati,  0  Duer,  804;  PkUt  ▼.  Siark  2 Hilton,  401;  andaghr- 
ing  further  time  to  the  principal  without  the  consent  of  the  surety  or  in- 
dorser,  dischaiges  the  latter:  Wagmam  t.  Hoagt  14  Barb.  289;  BamkqfAlbkm 
T.  Hmtim,  40  K.  Y.  177;  Hart  ▼.  Hvdmm,  0  Duer,  804;  PlaU  t.  Simh,  2  BSiiL 
401;  Pcmtny  ▼.  Tatmer^  70  K.  Y.  660;  and  the  taking  of  a  security  from  the 
principal,  or  altering  tiie  contract  in  any  way,  discharges  the  suretys  Fan 
BtnmdMr  ▼.  KkhpatrUsk^  40  Barb.  197.  But  if  a  new  note  is  taken  as  col- 
lateral to  the  old  note,  the  right  to  an  immediate  action  is  not  suspeoded, 
and  the  indorser  or  surety  is  not  discharged:  DcrUm  ▼.  OkriMtt  89  U.  018| 
TViyJor  ▼.  AUa^  80  Id.  296,  all  citing  the  prinoipal  caM. 

DnoBABox  OF  GuA&unoB  BT  Takzno  Kotb  fboh  PBoroiPAL:  See  Ami  t. 
SmiOi,  81  Am.  Dea  296. 

MiBOBLLavBoua  Ponm  ufob  WmoH  PBoraiPAL  Cum  n  CrnDb— To  the 
point  that  no  recoreiy  can  be  had  on  an  original  cause  of  action  till  the  credH 
has  expired,  in  OsboriMT.  IMMm,  87  Barb.  489;  on  the  position  that  parol  erl- 
dence  is  inadmissible  to  alter  or  yaiy  a  written  agreement,  in  HaXUdaif  t. 
Hart^  80  K.  Y.  483;  and  in  support  of  the  position  that  a  written  nndertakiqf 
to  be  responsible  ''for  all  such  goods  as  W.  should  buy  of  C,"  indorsed  upos 
snd  executed  at  the  same  time  with  a  contract  between  W.  and  C.  for  the 
purchase  and  sale  of  the  goods,  contains  a  sufficient  expression  of  the  con- 
sideration to  be  valid  under  the  statute  of  fnnds,  in  Cknick  ▼.  Arvwn,  21  U. 
816. 


0A8B8  AT  LAW 


SUPREME  COURT 


NOBTH   OABOLINA. 


WnUAMB  Mr  All.   v.   WlLLEAMBOH,  Adm'b. 

(e  Uarau't  Law.  9SL] 
Vi  Mamm  Aon  AND  DaaLABAnon  of  Qvb  Person  Brmnna  AOAivn  Am 
OCTXB,  ih«  oreation  of  ih«  agmoj  miuty  in  the  fint  imtaooe,  be  «tfti^ 
liahad  hy  proper  eridenoe^  independent  of  each  aoto  and  dedamtlom 


OoamrABUi  has  Ko  OmoiAL  Authobitt  vo  CauMJt  Monst,  nnleM  npos 


Aot  ov  1818^  a  960^  Don  vov  Imon  Naw  DoTm  or  Powbw  on  a  Onr- 
■TABLiy  ee  each;  bat  merelj  mekee  Ue  emeties  Uible  for  Ue  aoti  ee 
i^^t  in  ooUeotlng  elaime  pat  in  hie  hende  for  thatpiirpoee»M  he  himeelf 
waeUible  before. 

Wbbbb  thbbb  n  Ko  BzaocnoN,  Susann  or  a  Oonixablb  will  not  be 
oheigedl^theMtof  1818»  c.  960^  nor  win  the  debtor  be  dieehtfged  hy 
l«w,  onleee  the  oreditor  hae  node  the  oonetaUe  his  egant  to  reoehre  the 
moBi^jr  withoat  proooM. 

AonoH  against  defendant  as  administratcxr  of  one  Yates,  upon 
a  judgment  obtained  against  Yates  before  his  decease.  Defense, 
ml  detni  and  payment.  Defendant  showed  that  one  Money  was 
constable  when  the  first  suit  was  brought  against  Yates;  that  he 
served  the  warrant  in  that  action,  and  proved  the  asswmpmi  on 
the  trial.  Defendant  also  offered  in  evidence  a  receipt  of  said 
Money,  against  the  objections  of  plaintiff,  reading:  "  Received 
from  B.  F.  Yates  one  hundred  and  fifiy  dollars,  on  account  of 
notes  and  judgments  put  into  my  hands  for  collection.''  The 
court  also  permitted  defendant  to  pvove  a  conversation  between 
Yates  and  Money,  after  the  hitter's  term  had  expired,  in  which 
the  former  alleged  tlmt  he  had  paid  the  latter  all  claims  he  had 
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as  constable  against  him,  which  Monej  admitted  at  that  time. 
He  also  proved  that  among  those  claims  were  some  in  favor  of 
the  present  plaintiff,  bat  the  witness  could  not  say  that  the 
present  claim  was  one  of  them.  The  court  instructed  the  jury 
that  Money  was  the  agent  of  plaintiff;  that  his  acts  and  declara- 
tions were  evidence  against  the  plaintiff,  on  which  they  might 
find  that  the  claim  had  been  paid.  Judgment  for  defendant. 
Plaintiflh  appealed. 

D.  Seid  and  «/l  Window,  for  the  plaintifls. 

Slramge^  for  the  defendant. 

By  Ck>urt,  Buvhk,  0.  J.  The  receipt  given  by  Money  to 
Yatee  being  without  date,  it  does  not  appear  that  the  payment 
was  made  while  Money's  ofBce  of  constable  continued.  Sup- 
posing, then,  he  was  constituted  the  agent  of  the  plaintifBs  by 
having  their  claim  put  into  his  hands,  while  constable,  for  col- 
lection, with  or  without  suit,  there  would  be  a  question  whether 
the  agency,  thus  created,  would  last  longer  than  the  office,  by 
reason  of  which  the  constable  was  constituted  the  creditor's 
agent.  There  might  also  be  an  objection  to  the  declarations  of 
Money  in  1887,  that  they  were  made  after  the  expiration  of  his 
office,  and  of  his  agency,  and  were  admissions  of  past  transac- 
tions merely,  to  which  it  was  not  competent  to  examine  him: 
Maetien  v.  Abraham,  1  Esp.  Oas.  875;  Fairlie  v.  HaxtingB,  10 
Yes.  126.  But  without  considering  those  points  at  all,  the  court 
holds  the  case  to  be  against  the  defendant,  upon  the  ground 
that  there  was  no  evidence  that  Money  was  the  agent  of  the 
plaintiits  and  had  authority  as  such  to  collect  the  debt. 

What  an  agent  says  or  does  within  the  scope  of  his  authority, 
and  in  the  course  of  its  execution,  binds  the  principal.  But  to 
make  the  acts  and  declarations  of  one  person  evidence  against 
another,  the  creation  of  the  agency  must,  in  the  first  instance, 
be  established  by  proper  evidence,  independent  of  such  acts 
and  declarations  themselves.  Now  a  constable  has  no  official 
authoriiy  to  collect  money,  unless  upon  execution.  His  duty  is 
to  serve  process,  and  not  to  act  as  the  plaintiff's  attorney.  JBut 
it  was  convenient  and  became  usual  for  creditors  to  employ  per- 
sons in  that  office,  as  collecting  agents,  into  whose  hands  were 
placed  the  evidences  of  debt,  with  authoriiy  to  receive  the 
money  without  suit.  In  consequence  of  that  practice,  the  legis- 
lature passed  the  act  of  1818,  c.  980,  B.  S.,  c.  24,  sec.  7,  which 
requires  a  constable's  bond  to  be  both  for  the  fidthful  discharge 
of  his  duly  as  a  constable,  and  ''  for  his  diligently  endeavoring 
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to  colleot  daimfl  pat  into  his  hands  for  ooUeotiony  and  faitfafal 
paying  oyer  all  sums  thereon  zeoeiyed,  either  with  or  without 
suit."  The  act  does  not  impose  any  new  duties  or  powers  on  a 
oonstableyassnch;  bat  merely  malceshissnretiesliableforhisaets 
as  agents  as  he  himself  was  before.  The  act  creates  a  security 
for  persons,  who  employ  constables  as  collecting  agents;  and 
that  is  the  whole  scope  of  it:  Oovemor  t.  Carraway^  8  Der.  L. 
486.  If  mon^  be  collected  by  him  on  execution  and  not  paid 
oTer,  the  case  is  one  of  direct  oiBcial  delinquenoy .  "When  there 
is  no  execution  the  sureties  will  not  be  chazgeaUe  l^  this  act, 
nor  the  debtor  be  dischaiged  by  law,  unless  the  czeditor  has 
made  the  constable  his  agent,  with  authority  like  any  ottier 
private  agent,  to  receive  the  money  without  process. 

The  act  does  not  make  the  constable,  who  serves  the  wanani, 
the  agent  of  the  plaintiff  in  evezy  case.  He  may  still  be  em- 
ployed in  his  official  capadiy  alone;  and  the  presomption  is, 
that  he  is  thus  employed,  unless  there  be  evidence  of  {he  agenqy 
over  and  above  such  acts  as  are  appropriate  to  his  office.  The 
only  evidence  in  this  case  was,  that  Mon^  served  the  warrant. 
That  was  an  act  purely  official;  and  it  can  not  be  thence  infecved 
that  the  constable  was  the  creditor's  agent  to  collect  the  debt, 
more  than  that  upon  a  capias  ad  reapondenduan  a  sheriJBF  may  re- 
ceive the  money  as  he  might  on  a  Jieri  facia».  The  other  oir^ 
cumstance,  that  the  constable  was  a  witness  for  the  creditors, 
on  the  trial  of  the  warrant,  is  manifestly  material.  Those  were 
the  only  facts  adduced  to  prove  Money's  agency,  and  they  vezy 
clearly,  by  themselves,  are  altogether  inconclusive  upon  the 
point,  which  it  laid  on  the  defendant  to  establish  affirmatively. 
The  act  of  1818  plainly  points  out  the  kind  of  evidence  proper 
in  such  cases.  It  is  such  as  shows,  that  '*  the  claim  was  put 
into  his  hands  for  collection,  with  or  without  suit."  This  may 
be  made  to  appear  by  express  proof  of  the  delegation  of  the  au- 
thority to  collect  as  ftgent,  or  by  such  acknowledgments  or 
requisitions  of  it  by  the  creditor  as  will  be  tantamount.  It  is 
usual  in  such  cases,  for  creditors  to  deliver  to  the  constable  the 
evidence  of  debt,  and  take  a  receipt  therefor,  expressing  that 
the  constable  is  to  collect.  But  many  other  circumstances  may 
likewise  be  sufficient  to  evince,  that  the  constable  was  not  to  act 
in  his  office  simply,  but  had  the  authority  of  the  creditor  to  re- 
ceive payment  witibout  execution.  But  as  there  vras  nothing  of 
that  Idnd  offered  on  the  trial  of  this  case,  the  very  foundation 
of  the  defense  failed,  and  it  was  improper  to  leave  it  to  the  juzy 
to  find,  upon  this  evidence,  that  Money  had  the  claim  in  his 
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handB  for  ooUeotiony  and  therein  became  the  plaintiff 8  agent  to 
reoeiTe  payment. 
Judgment  xeyersed,  and  venire  de  novo. 


DlOLABATXCK  OF    AOBNT  AVTKB   AqEVOT    CEAflBS    Sm  SUte$  Y.    WuOttm 

MaOroadOo,,  41  Am.  Deo.  486,  and  OMes  oolleotad  in  note;  niobbto  WkUqford 
▼.  Bwrehmifer,  89  Id.  650.  The  prinoipal  omo  it  died  in  Smith  ▼.  N.  O.  B. 
M.  Co.,  68K.  0. 114,  to  the  point  that  if  the  anthority  of  the  agent  to  act  in 
the  matter  in  queation  haa  oeaied,  hia  dedarationa  are  mere  heanay,  whioh 
do  not  affoct  the  prindpaL 

To  Maju  Aon  and  DaaLaaAnoira  or  a  Pbbsok  BvioxNoa  AOAum  ▲ 
Paxtt  open  the  groond  of  hla  being  an  agent,  anoh  agenqy  mnat  be  eatab- 
Ifahed  by  evidenoe,  independent  of  anoh  aoti  and  deolazatiooa:  Bopai  ▼• 
fljprjdtfg,  IJooea' L.  606;  and  the  eoort  must  be  eatiafied  that,  pHma /ao^ 
the  agenoj  ia  prored  before  the  deolaratJoni  and  aoti  of  an  alleged  agent  oaa 
gotothejwy:  €hrmidf  y.  Iknbee,  eSTS.  C  WU  JWmeto  ▼.  iRivonlf,  77  Id. 
S7S;  all  oiti^g  the  prino^al 


Oobb  t;.  Gobneoat  bv  al. 

[6  bnnau.'i  Law,  isa.] 

JuiMuali  JuDOODre  ib  v<a  Pbopebtt  for  whioh  a  pkintiir  may  hafo  an  a^ 
tion  of  trorar,  oromiling,  on  thia  point,  HwUpdh  t.  IFiIioii»  SI  Am» 
Deo.844w 

JV9nxm*B  JvDQwan  n  hot  a  Bsoobo,  bnt  haa  one  Mimtitl  quality  of  a 
rteord,  that  it  oondndea  tbe  partJea  froan  denying  the  fioti  ttafflmML  Ik 
it  a  unmiBMnt  in  which  both  parliea  ha^a  aa  intereal^  bat  acitfaer 
elnaiTa 


AmAL  from  sapeiior  oonrt  of  law  of  Duplin  eoonlj.  Iha 
opinion  atalea  the  ease. 

W,  WindmOf  for  the  plaintiff. 

D.  Beid,  for  the  defendants 

By  Court,  Nasb,  J.  Thia  is  an  aotion  of  trover,  tarooght  to 
reoorer  the  Talne  of  a  jnstioe's  judgment  eouTerted  by  the  de- 
fendants to  their  own  use.  The  plaintiff  had  recovered  a  judg- 
ment before  a  single  magistrate,  whioh  he  had  placed  in  the 
hand  of  Summerlin,  the  deputy  sheriff,  and  one  of  the  defend- 
ants, for  eoUeotion.  He  transferred  it  to  Taylor,  by  whom  it 
was  ooUeoted,  and  the  money  divided  between  all  the  defend- 
ants, by  previous  agreement.  Several  points  vrere  raised  in  the 
argument  below.  We  do  not  feel  eaUed  on  to  give  an  opinion 
on  but  one,  and  that  is,  the  first.  The  eourt  instmoted  the  juiy, 
that  an  aotion  of  trover  can  be  maintained  for  the  conversion 

Aic.  Dsc.  Vol.  XLV— ^ 
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of  a  justice's  jndgment.  BelieTing  there  is  error  in  this  opin- 
ion, as  it  lies  at  the  foundation  of  the  plaintiffs  right  of  action, 
we  have  confined  our  attention  to  it. 

His  honor  was  well  justified  in  giving  the  opinion  he  did,  am 
such  had  been  declared  by  Judge  Hall  to  be  the  law  in  deUyer- 
ing  the  opinion  of  the  court  in  the  case,  Hudspeih  t.  WUmm,  2 
DeT.  L.  872  [21  Am.  Dec.  841].  Upon  examination  of  that 
case  it  will  be  found,  that  the  judgment  was  for  the  defendant, 
and  the  only  point  in  the  case  was,  whether  property  fairly  won 
at  gambling,  and  delivered  by  the  loser  to  the  winner,  could,  by 
lihe  former,  be  recovered  back.  As  the  judgment  below  was  in 
favor  of  the  defendant  on  that  point,  and  the  supreme  court  co* 
indded  in  its  correctness,  it  was  unnecessaxy  to  decide  the  other. 
And  believing  it  incorrect,  we  feel  at  liberty  to  revise  it.  To 
support  the  action  of  trover,  the  plaintiff  must  have  in  himself, 
at  the  time  of  the  conversion,  the  right  of  property,  either  gen- 
eral or  special,  and  also  must  in  general  have  in  himself  the  ex- 
clusive right  of  possession:  Brown  on  Actions  at  Law,  433, 434; 
29  Law.  Lib.  809,  810.  A  justice's  judgment,  is  neither  goods, 
nor  chattels,  nor  has  the  plaintiff  a  property  in  it — and,  if  he 
has,  it  is  not  an  exdusive  property.  It  is  well  established  that 
trover  will  not  lie  for  a  record:  Brown  on  Actions  at  Law,  485; 
29  Law  Lib.  811;  6  Bac.  Abr.,  Trover,  letter  D,  687;  Hard.  Ill; 
because  it  is  not  private  property.  So  neither  is  a  judgment 
given  by  a  single  magistrate.  It  is  true,  it  is  not  a  record — ^but 
it  has  one  essential  quality  of  a  record.  It  concludes  the  parties 
from  denying  the  &cts  it  affirms. 

These  judgments  are  the  judgments  of  a  court  regularly  con- 
stituted by  law,  and  pointed  out  by  the  legislative  will,  for  their 
government.  The  acts  of  a  court,  so  constituted,  can  not  be  pri- 
vate property.  They  are  muniments,  in  which  both  parties  to  them 
have  an  interest — ^but  neither  an  exclusive  one.  To  the  plaintiff, 
it  is  the  evidence  of  a  legal  obligation  on  the  defendant  to  pay,, 
and  to  the  latter  a  protection  from  further  liability  on  the 
original  cause  of  action.  In  the  case  of  Hamilion  v.  Wrighi  and 
Parrieh,  4  Hawk.  286,  his  honor  Judge  Hall  calls  a  justice's 
judgment  **  a  public  writing,"  and  Judge  Henderson,  while  he 
argues  to  show  it  is  not  a  record,  treats  it  as  an  act  of  a  court, 
having,  in  common  with  records,  the  quality  of  concluding  the 
parties  from  denying  their  affirmation.  If,  then,  a  justice's 
judgment  is  not  a  record,  it  is  quasi  one.  It  is  a  public  writ- 
ing, which,  from  its  nature,  can  not  belong  to  any  one  as  a  mat- 
ter of  property — ^bnt  it  belongs  to  the  justice  who  gave  it,  as  a 
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pablio  oaBtodiar,  to  be  kept  by  him  until  dzawn  out  of  bishftads 
by  the  r^gnlar  xequixeineiits  of  the  law* 

Other  qneetioiui  are  presented  by  the  record — in  some  of 
which  we  do  not  concur  with  the  presiding  judge.  It  would* 
howeyer,  do  the  plaintiff  no  good  to  grant  Um  a  new  trial,  ae 
the  judgment  must  still  be  against  him. 

For  this  reason  the  judgment  is  affirmed. 


OUXTHIBB  t;.  PBERUOmr. 

(6  lMKomu/9  Law,  IM.] 
Ona  TsKAHV  nr  oomioir  or  a  Obaxtel  oajk  Sua  ms  Oo-^mujn  lor  tliB< 

Tilne  of  his  ahan  of  the  property  where  he  hae  daaferoyed  it  or  wndwed 

it  meleM  hy  me. 
If o  DniAim  n  Ksombabt  bt  Ohb  Tsvast  nr  oomiDir  of  e  ehattel  batoe 

oommeiiofaig  an  aetion  againat  hia  oo-tenant  for  e  dealraoticm  of  the  eooi* 

moil  property. 

TaoTXB  for  the  conTcndon  of  two  seines.  Fagm  and  Bennett 
originally  owned  the  seines;  Fagan  conTqred  his  interest  to 
plaintiff.  Afterward  Bennett  died,  having  tiie  possession  of  tha 
seines,  and  his  execator  sold  one  seine  at  public  auction,  and 
the  other  at  private  sale,  to  the  defendant.  Defendant  insisted 
that  plaintiff  can  not  maintain  his  suit,  as  they  were  tenants  in 
common  of  the  seines;  and  that  plaintiff  should  ha^e  madea  de- 
mand, before  commencing  his  action.  The  court  charged,  that 
if  there  was  no  assent  by  plaintiff  to  the  sale  of  the  seines  by  tha 
executor,  then  the  plaintiff  could  not  recoyer,  unless  the  jury 
farther  found  that  the  defendant  had  in  &ct  destroyed  the 
seines,  or  had  rendered  them  useless  by  use,  before  the  bringing 
of  the  action;  that  if  that  fact  was  proved,  then  the  plaintiff 
would  be  entitled  to  recover  one  half  of  the  value  of  the  seines 
in  damages;  and  that  no  demand  before  the  bringing  of  the  ac- 
tion was  necessaiy.  Verdict  and  judgment  for  plaintiff.  De- 
isndant  appealed. 

Heath,  for  the  plaintiff. 

No  oooiisel  for  the  defendant. 


By  Court,  DAmsL,  J.  The  court  told  the  jury,  that  if  tha 
plaintiff  assented  to  the  sale  of  his  interest  in  the  seines,  or 
either  of  them,  then  he  could  not  recover,  in  this  action,  for  a 
conversion  of  that  property,  which  he  had  assented  should  be 
sold.    The  juiy  have  by  their  verdict  negatived  any  assent  to  tha 
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gale  of  the  plaintiff's  interest  in  the  seines.  The  case  then,  it 
seems,  tamed  altogether  upon  the  ground  whether  the  defend- 
ant had  destroyed  the  seines,  or  whether  he  had  rendered  them 
useless  by  use,  before  the  action  was  brought  The  original 
owners  had  been  fishing  as  partners,  one  or  two  years  before  the 
sale  to  the  plaintiff  by  Fagan.  But  whethei  they  had  used 
either  of  these  two  seines  during  that  time,  does  not  api>ear  in 
the  case.  But  the  CTidence  does  show  that  the  defendant  had 
in  fact  used  these  seines  in  fishing,  for  three  springs,  from  the 
sale  to  him  up  to  the  bringing  of  the  action.  There  was,  there- 
lore,  evidence  to  be  left  to  the  jury,  as  to  the  destruction  of  the 
seines  by  tlie  defendant,  or  as  to  his  rendering  them  useless  by 
use.  The  law,  we  think,  was  correctly  stated  to  the  jury  l^ 
the  court:  Lucm  t.  Wawon^  8  Der.  L.  898. 
Judgment  vevaraed. 

To  MAmAor  sm  Aonov  or  Taona  sr  Ova  Tbiajit  nr  ooMMOirof  aofaa.^ 
M  sgdnst  the  othar,  a  destmotkn  of  Iha  |>w>|wgtj  \j  the  kttw  Is  aHMntlal: 
BmAom  t.  Mwrrm,  40  Am.  Deo.  701;  Baim  t.  MeNokyt  Id.  651,  and  note 
i5l|  JToipfai  Y.  Cbft,  41  Id.  760. 


EuzABMEH  GiTT  Agadeict  V.  LnmsBT. 

£0  TMmiiili  Law,  iT6.] 

THB  Cbmatiov  or  A  GoBFOBATXoir  HAS  BBDr  Showm,  it  Is  nofe 
to  ahow  a  regular  and  unbroken  aoooeaaion  of  tnutaea,  but  it  b 
anfBoient  to  ahow  that  tbere  nra  penona  acting  ae  tniatoaa,  and  e«arBia» 
ing  oorponite  franofaiaea  onder  the  act  of  inoorpocatiMi. 
flsfmnav  Alonx  has  a  Biobv  to  CoimiAur  if  there  la  a  oanipation  of  a 
franohiae,  and  hia  acqiiieacenoe  ia  eridenoe  that  all  *iht"fl*  have  bean 
rightly  performed. 

FAPSa  SlONXD  BT  FoBMXa    SunOBIBnS   lO  a  FUXD  lOa  PUBOHASDiO  A 

globes  that  they  now  wiahed  a  certain  prof^asoi'  to  have  the  globe^  la 
not  evidence  aa  to  the  properly  in  tiie  globe. 

Tbotxb  for  the  value  of  a  set  of  globes,  alleged  to  haTe  been 
pnrohased  by  Lindsey,  as  agent,  for  the  trustees  of  the  Eliabeth 
Oily  Academy.  Plaintiff,  after  proving  the  incorporation  of  the 
academy,  and  that  the  present  trustees  had  acted  as  such  regu- 
larly for  a  number  of  years,  introduced  witnesses  who  testified 
that  a  subscription  paper,  payable  to  the  trustees  of  the  Eliza- 
beth Oily  Academy,  and  expressed  to  be  for  the  benefit  of  said 
academy,  was  handed  to  them  by  the  defendant,  Lindsey;  that 
he  collected  their  subscriptions,  stating  at  the  time  that  the 
globes  would  be  for  the  benefit  of  the  academy,  and  would 
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not  be  removed.  It  was  farther  proved  that  defendant  went  to 
New  Tork,  parchased  the  globes,  returned,  and  again  took 
charge  of  the  academy.  Subseqaently  he  took  charge  of  an- 
other school,  taking  the  globes  with  him,  and  upon  demand 
made  for  them,  refused  to  give  them  ap,  claiming  that  they  were 
purchased  for  him.  The  other  facts  sufficiently  appear  in  the 
opinion. 

A.  Moore,  for  the  plaintiff. 

J,  H.  Bryan,  for  the  defendant. 

By  Court,  DAimn*,  J.  The  plaintifb  were  by  charter,  an  ag- 
gregate corporation  of  ten  trustees.  It  was  incorporated  in 
the  year  1820,  by  the  legislature;  and  immediately  thereafter, 
it  was  organised  and  acted  as  a  corporation.  The  defendant 
proved,  that  all  but  one  of  the  original  ten  corporators  had 
either  died  or  removed  away,  and  he  insisted  that  the  plaintiffs 
could  not  recover,  becanae  a  continuance  of  the  corporation  had 
not  been  shown.  He  insisted,  that  the  places  of  the  original 
nine  trustees,  who  had  since  died  or  moved  away,  should  be,  by 
the  plaintiffs,  proved  to  have  been  regularly  filled  np  according 
to  the  provisions  of  the  charter;  and  that  it  was  not  sufficient  to 
show,  that  persons,  calling  themselves  trustees,  acted  as  such; 
but  that  the  plaintiflh  ought  to  show,  upon  the  trial,  a  regular 
and  unbroken  succession  of  trustees,  from  the  year  1820,  ac- 
cording to  the  provisions  of  the  charter.  The  court  instructed 
the  juiy  npon  this  point  of  the  defense,  that  if  they  were  satis- 
fied that  there  were  persons  acting  as  trustees  of  Uie  academy, 
and  exercising  corporate  franchises  under  the  act  of  incorpora- 
tion, at  the  time  the  writ  was  brought,  then  their  only  inquiry 
would  be  for  whom  the  globes  were  bought — ^f or  the  trustees 
or  the  defendant.  We  think,  that  this  part  of  the  charge  of  his 
honor  was  correct.  In  the  caseof  The  Tar  Bwer  NavigaifUm  Co. 
V.  Neal,  3  Hawks,  687,  the  court  said,  that,  when  it  is  shown 
that  a  charter  has  been  granted,  then  those  in  possession,  and 
actually  exercising  the  corporate  lights,  shall  be  considered  as 
rightfully  there,  against  wrong-doers  and  all  those  who  have 
treated  or  acted  with  them  in  their  corporate  character.  The 
sovereign  alone  has  a  right  to  complain,  for,  if  it  is  an  usurpa- 
tion, it  is  upon  the  rights  of  the  sovereign,  and  his  acquiescence 
is  evidence  that  all  things  have  been  rightfully  performed. 
The  defendant  then  insisted,  that  the  globes  were  purchased 
for  him  as  a  teacher,  and  not  for  the  academy;  and  he  examined 
several  witnesses  on  this  point  of  his  defense;  and,  in  aid  of 
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their  testixnoiiy,  he  offered  in  eridenoe  a  paper  writing,  signed 
by  sereral  indiyidtials,  stating  that  ih^  were  snbsoriberB  for 
the  purchase  of  the  globes,  and  that  they  now  desired  that  the 
defendant  should  hare  them.  This  evidence  was  rejected  by 
the  conrt;  and  we  think  it  onght  to  haye  been  rejected,  for  the 
bare  wishes  of  the  subscribers  upon  the  subject,  at  the  present 
time,  could  neither  give  nor  take  away  the  title  to  the  property. 
The  paper  writing  was  therefore  immaterial  and  irxeleyant  to 
the  issue  then  under  consideration.  The  judgment  must  be 
affirmed. 
Judgment  affirmed. 

PBBS0N8  AOTDTG  POBUOLT  AB  OiHOIBS  Or  A  OOBrOBAIlOV,  STO  pWWIlllrf 

rightfully  in  offioe:  £Mma  emd  Tarn,  R,  R,  Oo.  ▼.  Tipion,  89  Am.  Dm.  344. 
Where  a  charter  hae  been  granted,  thoee  in  poweerion  and  exerotidng  eotpo- 
rate  priTllegee  are  to  be  coneidered  rightfully  ao,  aa  against  all  who  ha^o 
treated  with  them  in  their  oorpovate  chanoter.  If  there  it  a  naorpatlon,  the 
oovereign  power  alone  has  the  right  to  oomplaim  WUm/hgUm  eCe.  it.  it.  On. 
T.  &HifNier«,  8  Jonea' L.  128;  AUamUeeki.R  J?.  Ch. t.  Johmttom^  70 N.  a80Q^ 
both  citing  tha  prindpal 


Den  ex  debl  Walkeb  v.  MatohatiTi, 

[T  UoBDWLL'M  Law,  1.] 

fbaccnov  is  Void,  Wmon  m  Ibsukd  upon  a  JufiomNT  for  the  penaMgr 
of  a  bond  to  be  dieohaiged  upon  the  payment  of  certain  aweaBed  dam- 
ages, bat  which  redtee  the  judgment  as  for  the  damages  only,  this  beiag 
a  fatal  variance. 

Bzxounoir  is  Void  Issued  upon  a  Judgubzit  against  Hubs  for  tha  land 
descended,  bat  which  ezeoation  is  against  the  ''goods*  chattels^  land% 
and  tenements"  of  the  heirs  themselves. 

Balm  of  Land  under  a  Void  Ezeoution  is  Vom. 

liBSSOB  of  plaintiff  claimed  the  land  in  oontroverBy,  under  a 
judgment  and  execution  against  the  heirs  at  law  of  one  Neely, 
deceased,  and  a  Bherifi*8  sale  and  deed  to  him.  Neely  had  en- 
tered into  a  bond,  in  a  penalty  of  two  thousand  dollars,  to  per- 
form certain  covenants  therein  contained.  Suit  was  brought  for 
the  penalty  against  the  administrators  of  Neely,  and  judgment 
recovered  for  it,  and  for  three  hundred  and  ninety-five  dollars 
and  forty-four  cents  damages.  Plea  of  "fully  administered" 
was  found  in  favor  of  defendants.  A  9ci./a.  was  then  issued 
against  the  heirs  of  Neely  to  show  cause  why  judgment  and  ex- 
ecution should  not  be  had  against  them,  as  heirs  at  law  of  Neely » 
lor  the  penalty  and  damages.    Judgment  was  subsequently  en- 
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tered  according  to  the  set,  fa,;  whereupon  a^.  fa*  iasaed  against 
"  the  goods  and  chattels,  lands  and  tenements''  of  the  heirsy  to 
satisfy  the  sum  of  three  hundred  and  ninety-flTe  dollars  and 
f  orty-f  onr  cents,  and  under  it  the  lands  in  eontroversj  irere  sokL 
Judgment  for  defendant.    Plaintiff  appealed. 

Kerr^  for  the  plaintiff. 
NorkDQod^  for  the  defendant. 

By  Conrt,  Daihel,  J.  The  defendant  insisted  that  there  nerer 
was  any  such  judgment  as  that  recited  in  the^.ya.  and  oeiuii- 
^Mfnx^  and  that,  therefore,  the  said  executions  were  Toid  in  law. 
The  judgment  on  the  msi.fa.  against  the  heirs  liy  default,  at 
April  term,  1842,  was,  that  the  lands  descended  from  their  an- 
cestor to  them  are  condemned  to  the  satisfaction  of  the  jud(^ 
ment  recited  in  the  •ct.ya.,  which  was  for  two  thousand  dollars, 
to  be  discharged  by  force  of  the  statute,  by  the  payment  of  the 
damages  assessed  by  the  jury  for  the  breach  of  the  conditions 
of  the  bond:  B.  S.,  c.  81,  sec.  68.  There  neyer  was  a  judgment 
against  the  heirs  of  G.  Neely,  for  the  sums  mentioned  in  the^L 
/a.  and  venditioni^  under  wluch  the  land  was  levied  on  and  sold 
to  the  lessor  of  the  plaintiff;  the  judgment  having  been  for  two 
thousand  dollars,  and  the  executions  being  for  three  hundred 
and  ninety-five  dollars  and  forty-four  cents,  the  damages  as* 
sessed  for  the  breach.  Besides,  the  judgment  was  against  the 
lands  descended,  and  the  executions  were  against  the  goods  and 
chattels,  lands  and  tenements,  of  the  heirs  themselves.  The 
judgment  was,  thus,  against  the  assets  of  the  ancestor  in  the 
hands  of  the  heirs,  while  the  execution  was  de  bowia  propriU 
of  the  heirs.  Those  variances  between  the  judgment  and  exe- 
cutions are  fatal  to  the  plaintiff's  title:  and  the  judgment  must 
be  afBrmed. 

Judgment  aflBrmed. 

PuBOHASSB  AT  Exxocmov  Salk  must  Belt  pob  Tislb  oa  the  will  om 
which  the  sale  wu  made:  MeKeg  t.  CToricA,  40  Am.  Dm.  72& 

Void  Exxoution  wnx  not  Jusnrr  Aotb  Don  vin>Ba  It  Paavioiis  to  Us 
bung  M«  wdde:  CoftralM  t.  MtCdkn^  24  Am.  Dea  25S. 
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Dbet  ex  DEiL  Mebedech  V.  Abdbbel 

[7  IbsdHiL's  L4W,  C] 
AOfUAL  0U8TKE  BT   OnB  TeVAKT    OV  HIB    €k>-TIirANT    MAT   Bl    LnaBBD 

VBOM  GntouiiSTAVOBS,  M  if,  upon  denuuid  by  oo-tenuit  of  hk  moiatyt 
the  other  refiue  to  pay,  and  deny  his  title,  saying  he  claims  the  whole, 
and  oontinne  the  possession,  snch  possession  is  advene  and  ouster  enoogh. 
WsEBs  Dbkahd  axd  BxrusAL  ABB  Rbubd  oh  bt  Oo-vbhabt  jlb  EnDBBoa 
of  ODSter,  the  kind  of  demand  meant  is  a  demand  of  his  moiety. 

IV  CkHOBKANT  AlOSS  ABB  BX8  AUBHBB  MaKB  A  DBMABD  BOB  POflBBBnOV 

withont  giving  notice  of  hie  purchase^  the  tenant  in  posnssston  may  tight- 
folly  regard  him  as  a  stranger,  and  making  a  demand  lor  the  whole  pos- 
session, and  his  refosal  is  not  evidence  of  an  ouster. 
Iv  CkMmrABT  Alrb  abb  hib  Azibhbb  Bbtbb  ibto  Pnimmmf  abd  d 
Tdbitbd  Out  by  the  other  tenant  by  writ  of  forolbls  entry  and  detalnai^ 
not  knowing  of  the  pavdhassy  it  is  not  an  onster  by  the  latter. 


EraoniBHT.  Lessor  of  plaintiff  deriTed  title  to  an 
moiety  of  the  premises  in  dispute  from  Elizabeth  Locke. 
Plaintiff  alleged  an  actual  ouster  before  this  action  was 
oommenced.  In  support  thereof,  it  was  proved  that  a  tenant 
under  the  lessor  of  plaintiff  took  possession  of  the  tract  of  land, 
and  defendant  brought  an  action  of  forcible  entry  and  detainer 
against  him  and  turned  him  out.  It  was  also  proved  that  plaint- 
iff's lessor  demanded  from  the  defendant  the  possession  of  the 
premises,  and  that  defendant  refused  to  admit  him.  The  demand 
was  an  unqualified  one,  and  not  as  tenant  in  common.  The 
court  instructed  the  juiy  that  an  ouster  might  be  inferred  from 
{he  evidence.    Judgment  for  plaintiff.    Defendant  appealed. 

Beid,  for  the  plaintiff. 

SUrange^  tar  the  defendant. 

By  Court,  BuFror,  0.  J.  The  court  can  not  concur  in  the 
opinion  of  his  honor.  It  will  be  perceived,  that  there  are  no 
dates  set  forth  in  the  case,  nor  any  great  length  of  possession 
liy  the  defendant,  nor  any  knowledge  liy  him  of  the  title  of  the 
lessor  of  the  plaintiff,  as  derived  from  the  defendant's  original 
co-tenant,  nor  any  knowledge  that  the  person,  who  was  turned 
out  as  a  forcible  trespasser,  was  the  lessee  of  Meredith,  nor  even 
that  such  person  was  really  Meredith's  lessee.  Without  some- 
thing of  the  kind,  the  other  two  circumstances  proved  are  too 
inconclusive,  to  constitute  evidence  of  an  ouster.  Although  an 
actual  ouster  may  be  inferred  from  circumstances,  yet  they 
must  be  such  circumstances  as  tend  to  show,  that  the  tenant 
in  possession  denies  the  right  of  the  other  to  any  part,  and  re- 
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fnses  to  let  him  into  poeaessioii  of  his  shaze,  bat  claims  the 
whole  for  himself.  The  rule  is  thus  hud  down  I17  a  respeot^- 
able  text>writer:  ''If,  upon  demand  by  the  co-tenant  of  his 
moiety,  the  other  refuse  to  pay,  and  deny  his  title,  saying  he 
claims  the  whole,  and  oontinae  the  possession,  such  possession 
is  adyerse  and  ouster  enough/'  And  the  test  is  fully  author- 
ized by  the  two  cases,  cited  in  support  of  it,  Doe  d.  Fiahar  t. 
Prosser^  Oowp.  217,  and  Doe  d.  HeUinga  t.  Bird,  11  East,  49,  in 
the  latter  of  which  it  is  said,  "  the  tenant  in  possession  claiming 
the  whole,  and  denying  possession  to  the  other,  is  sufficient  eri- 
dence  of  ouster.''  Now,  it  is  plain  that  the  principle  can  reach 
no  case,  in  which  the  tenant  in  possession  did  not  know  or  was  not 
informed  by  the  other  of  his  right,  so  that  he  might  understand 
to  what  extent  he  was  reqtiired  to  surrender  the  possession,  and 
that  he  was  not  required  to  giye  it  as  far  as  he  could  rightfully 
claim  it  under  his  own  title  to  a  share  of  the  land.  Hence,  where 
a  demand  and  refusal,  merely,  are  relied  on  as  eyidenoe  of  ouster, 
the  kind  of  demand  meant  is  a  demand  by  the  co-tenant  of 
"  his  moiety."  If  to  such  a  demand  the  party  in  possession  re- 
plies by  a  denial  that  the  other  is  entitled  to  a  moiety,  and  an 
assertion  of  his  own  title  to  the  whole,  that  shows  that  his  pos- 
session is  not  held  for  his  fellow  and  himself,  but  for  himself 
ezdusiYely,  and  thus  is  adyerse,  and  constitutes  eyidenoe  of  an 
ouster.  But  if  a  co-tenant  aliens,  and  the  alienee,  without  giying 
notice  that  he  has  the  estate  that  was  in  his  yendor,  comes  to 
the  other  and  demands  possession  generally,  the  latter  may  well 
tegard  him  as  a  stranger,  who  is  attempting  the  usurpation  of 
the  title  and  possession  of  the  whole,  and  as  such  refuse  to  sur- 
render the  possession.  For  in  such  a  case  the  demand  is,  that  the 
tenant  in  possession  shall  surrender  it  out  and  out,  and  not  that 
he  shall  let  in  the  other  with  him;  and  he  is  only  doing  that, 
which  is  apparently  his  duty  to  the  former  owner,  whom  he  sup- 
poses to  be  his  co-tenant  still,  as  well  as  aaaexfing  his  own  right, 
by  a  refusal  to  let  such  a  person  in  at  all.  It  can  not  be  inferred 
from  such  a  transaction,  that  the  possessor  is  claiming  all  for 
himself:  which  is  indispensable  to  turn  the  possession  into  an 
adyerse  one;  but  only,  that  he  does  not  acknowledge  in  the  per- 
son, who  makes  the  demand,  a  title,  of  which  he  is  ignorant, 
and  the  other  giyes  him  no  notice. 

It  follows  from  what  has  been  said,  that  the  proceedings  for 
a  forcible  entry  and  detainer  still  less  tend  to  create  a  presump- 
tion of  an  intention  in  the  defendant  to  hold  the  possession 
against  his  co-tenant,  Elizabeth  Locke,  or  any  person  entitled 
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ander  her  to  a  moietj.  It  is  said,  indeed,  that  person  olaixned 
to  be  Meredith's  tenant.  But  that  can  not  make  a  difPerenoe; 
for  it  is  to  be  presumed,  that  like  his  landlord,  he  claimed  the 
whole  land.  Besides,  nothing  else  appearing  to  the  contrary, 
it  is  an  inference  from  the  judgment  of  the  justices,  that  the 
supposed  lessee  took  possession  in  an  illegal  and  yiolent  man- 
ner, and  without  any  right.  For,  although  it  is  said,  that  he 
'*  claimed ''  under  the  lessor  of  the  plaintiff,  it  does  not  appear, 
that  he  made  that  known  to  the  defendant,  nor  does  it  appear 
that  he  had  in  fact  a  lease  from  that  person.  Bven  supposing, 
{hen,  that  the  defendant  was  informed  of  Meredith's  title  to  a 
share  (which  can  not  be  assumed),  yet  he  had  sufficient  grounds 
for  proceeding  as  he  did,  against  one  who  was  prima  facie  a 
trespasser  with  strong  hand;  and  it  creates  no  likelihood,  that 
the  defendant  intended  to  put  out  or  keep  out  the  person,  who- 
erer  he  or  she  might  be,  to  whom  the  undiTided  moiety  of  the 
land,  descended  from  John  Andres,  really  belonged,  and  claim 
the  whole  for  himself.  Such  may  have  been  the  fact:  but,  if  it 
be,  it  was  not  made  to  appear  upon  the  trial  of  this  suit. 
Judgment  rerersed,  and  vemre  de  novo. 


OusTsa  or  Oo*txhaict  kat  bb  Invkbbxd  fbom  GnomasAHOiB:  JMeit- 
torn  T.  JSdfterfoon,  38  Am.  Deo.  148;  PkUUp$  ▼.  Cfrtgg,  SO  Id.  158.  8m  aba 
Waitom  T.  Ortgg»  Id.  176;  Ohamben  ▼.  BedeU,  87  Id.  508. 


State  v.  Pattebson. 

[7  iBBftKLL**  L4W,  70.] 

Iv  AV  iNDioniXNT  Tos  EsEPiNO  A  D1SOBDBBX.T  Dbak  Housb,  ft  Ib  hoI  nso- 
easAry  to  state  particalan,  as  the  names  of  the  parties  who  freqnent  the 
house,  eto.,  hnt  these  may  he  given  in  eyidenoe  uider  the  general  ehaigs. 

Ikdiotment  for  keeping  a  common,  ill-governed,  and  dis- 
orderly house.  Defendant,  being  oonyioted,  mored  in  arrest  of 
judgment  that  the  indictment  contained  no  eriminal  ehaige. 
Motion  refused.    Defendant  appealed. 

E.  Stanly  ^  attorney  general,  for  the  state. 

No  counsel  for  the  defendant. 

By  Court,  Dakiel,  J.  We  think  that  the  judge  was  right,  in 
OTerruling  the  motion  in  arrest  of  judgment.  The  indictment 
is  (with  the  omission  of  the  words,  ''  cursing,  swearing,  quarrel* 
ing")  a  copy  from  the  precedent,  to  be  found  in  2  Chitty's  Or.  L. 
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40.  The  defendant  is  changed  with  keeping  a  oommony  ill-goT- 
emedy  and  disorderly  house,  and  for  luGre,  causing  persons, 
both  free  and  slaTee,  to  frequent  ifc,  and  there  to  be  and  re> 
main,  drinking,  tippling,  and  misbehaving  themselTee,  etc.,  to 
the  common  nuisance  of  all  the  citizens  of  the  state,  there  in- 
habiting, passing,  etc.  The  state  might,  we  think,  be  permit- 
ted te  give  evidence  of  particular  acts  of  misbehaTior  of  the 
inmates  of  the  house,  under  the  aboTC  general  charges;  as,  that 
they  gambled,  quarreled,  fought,  got  drunk,  made  great  noises, 
cursing  and  swearing,  to  the  annoyance  of  the  people  in  tha 
neighborhood.  As  in  the  indictment  for  keeping  a  bawdy 
house,  so  in  this,  it  is  not  necessaiy  to  state  particulars,  as  the 
names  of  those  who  frequent  the  house;  but  oTidenoes  of  par- 
ticular instances  of  illicit  intercourse  may  be  given  under  the 
general  charge:  2  Chit.  Or.  L.  89, 40,  note.  We  are  of  opinion, 
that  the  indictment  does  charge  a  criminal  offense.  The  judg- 
ment, therefore,  is  affirmed,  and  this  opinion  must  be  certified. 
Ordered  to  be  certified  accordingly. 

It  iban  OmRsi  Indiotablb  aba  NuisANOBioKjBPACoiafovTzppLnfe- 
Boun,  in  and  abcmt  which  idle  and  dissolate  peraooa  are  enooniaged  to  aa- 
■emble,  and  permitted  to  drink,  swear,  quarrel,  and  ehoat,  by  day  and  by 
night,  to  the  distorbanoe  and  annoyance  of  the  neighborhood:  State  t.  Bet- 
iheol,  39  Am.  Dec  442,  and  note. 

Ejupino  ah  Impbofxb  Houbb  is  a  Nuisakob:  See  note  to  Cfraf  t.  Aprm^ 
t2  Am.  Dea  111. 


Skate  v.  Bboughtoh. 

[T  TaMDWUs'm  L4W,  06.] 

Qfmomn>  ow  Poucr  or  Swsabino  Gband  Jubobs  to  SaoaioT  or  ns  Pio- 
UIUIUUB  is  to  inspire  the  jurors  with  a  confidence  of  seooiity  in  tin 
diBoharge  of  their  reeponsible  duties,  so  that  they  may  deliberata  and 
decide  without  an  apprehension  of  any  detriment  from  an  aooiiaed»  oi 
any  other  person,  but  be  free  a  ''true  presentment  to  make." 

Qash  or  Gband  Jubobs  to  Sbcbeot  or  its  PBooBEDnroa  ooeb  nov  Fbb- 
TXMT  them  from  being  witnesses  on  the  trial  of  a  person  for  peijiiiy, 
conmiitted  while  a  witness  before  them. 

Qavh  or  Gbaio)  Jubobs  to  Sxcbxot  or  its  Pboobedinos  m  vob  thb  Pio- 
TBonoN  of  the  grand  jurors  and  in  the  furtherance  of  justice^  and  not  lot 
the  protection  of  witnesses  before  the  grand  jury. 

Ov  Tbial  roB  Mubbbb,  tab  Evidekcb  or  thb  Pbisonxb  bxtobb  tbe 
Gbanb  Jubt,  chazging  another  with  the  commission  of  the  crime,  may 
be  given  in  evidence,  where  the  grand  jury  were  investigating  the  offense 
generally,  with  a  view  to  discover  the  perpetrator  of  the  murder,  and  not 
to  fix  it  upon  the  prisoner. 
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iHDionaDrr  for  the  murder  of  one  De  Silva.  At  the  time  of 
the  homioide,  the  grand  jury,  being  in  session,  engaged  in  aa 
inquiry  as  to  the  circumstances,  character,  and  perpetrator  of 
the  act,  and  defendant  iTas  summoned,  sworn,  and  examined  as 
a  witness  before  them.  On  the  trial  of  the  present  indictment, 
the  foreman  of  the  grand  jury  was  examined  as  a  witness,  against 
defendant's  objections,  to  prove  that  the  defendant,  when  a 
witness  before  the  grand  jury,  charged  the  murder  upon  one 
Gonzales,  and  betrayed  unusual  anxiety  to  fix  it  upon  him. 
Defendant,  being  convicted,  moved  for  a  venire  de  novo,  because 
the  foreman's  evidence  was  improperly  admitted.  Motion  de- 
nied.   Defendant  appealed 

E.  Stanly^  attorney  general,  for  the  state. 

Sirange,  for  the  defendant. 

By  Ck>urt,  BuFror,  C.  J.  By  the  poliqr  of  the  law,  grand 
juries  act  in  secret;  and  with  the  view  of  sustaining  that  poliqr, 
it  is  prescribed  that  a  grand  juror  shall,  amongst  other  things, 
swear,  that  **  the  state's  counsel,  your  fellows',  and  your  own, 
you  shall  keep  secret."  The  whole  sense  in  which  those  words 
are  to  be  received,  or  the  duration  of  the  secrecy  imposed,  we 
do  not  find  accurately  stated  by  any  ancient  writer  on  the  com- 
mon law.  There  are  some  reasons  for  the  rule,  which  are  obvi- 
ous enough;  and,  as  far  as  the  public  interests  can  be  subserved 
by  it,  the  secrecy  ought  to  be  kept,  not  only  while  the  grand 
jury  continues  impaneled,  but  it  ought  also  to  be  subse- 
quently observed.  The  principle  ground  of  polii^  is,  no  doubt, 
to  inspire  the  jurors  with  a  confidence  of  security  in  the  dis- 
charge of  their  responsible  duties,  so  that  they  may  deliberate 
and  decide  without  an  apprehension  of  any  detriment  from  an 
accused  or  any  other  person,  but  be  free  "  true  presentment  to 
make."  Therefore  it  is  clear,  that  at  no  time  nor  upon  any 
occasion  ought  a  grand  juror  to  make  known,  who  concurred  in 
or  opposed  the  presentment;  as  the  power  to  do  so  would,  or 
might  in  some  degree  impair  that  perfect  freedom  from  external 
bias,  which  a  grand  juror  ought  to  feel.  It  is  probable,  like- 
wise, that  another  ground  is,  that  it  might  lead  to  the  escape  of 
criminalB,  if  their  friends  or  others  on  the  grand  jury  were  at 
liberty  to  make  known  the  institution  and  progress  of  an  inquisi- 
tion into  their  guilt.  But  as  that  reason  can  operate,  only  while 
the  accused  is  at  large,  it  would  seem,  that,  as  far  as  the  rule 
depends  on  that,  it  would  not  be  obligatory  after  his  arrest. 
We  think,  too,  that  in  furtherance  of  justice,  the  law  may  have 
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intended  to  forbid  a  grand  juror  from  giving  aid  to  one  indicted, 
and  thoB  found  to  be  probably  gnilty,  in  his  efforts  to  defeat 
the  proseoationy  by  publishing  the  evidence  before  the  grand 
jury,  and  thus  enabling  him  to  counteract  it,  perhaps  by  foul 
means,  after  he  knew  where  the  case  pinched.  That  would  be 
betraying  **  the  state's  counsel/'  which  is  necessarily  opened  to 
the  grand  jury.  But  that  is  the  immunity  of  the  public,  and 
not  the  privilege  of  the  witness;  and,  therefore,  it  would  seem 
that  the  rule  should  create  an  obligation  on  the  conscience  of 
the  juror  and  be  enforced  by  a  court,  only  when  the  public 
justice  may  be  advanced  by  it,  and  that  it  can  not  be  urged  by 
the  witness  himself,  when  it  would  defeat  justice,  and  thus  en- 
courage vritnesses  before  that  body  to  commit  perjury,  by  false 
statements  or  the  suppression  of  the  truth.  For  it  is  obvious, 
that  if  grand  jurors  are,  through  all  time  and  to  all  purposes, 
prohibited  from  disclosing  and  proving  the  testimony  of  wit- 
nesses before  them,  there  is  a  perfect  ezemjition  from  temporal 
penalties  of  perjury  before  a  grand  jury. 

The  consequences  of  such  a  doctrine  would  be  alarming;  for, 
besides  the  danger  of  tempting  the  vritnesses  to  commit  so  great 
a  crime  without  the  fear  of  punishment,  grand  jurors  would 
have  no  credible  evidence  on  which  to  act,  on  the  one  hand,  and 
the  citizen,  on  the  other,  would  be  deprived  of  one  of  his  most 
boasted  and  valuable  protections  against  arbitrary  accusations 
and  arrests.  It  would  be  extraordiDary,  were  witnesses  thus 
enabled  to  perjure  themselves  vrithout  responsibility.  Tet  we 
have  not  found  in  the  books  an  instance  of  an  indictment  for  a 
perjury  before  a  grand  jury,  and  the  text-writers  leave  it  doubt- 
ful how  far  in  principle,  as  they  understand  it,  it  is  compe- 
tent to  prove  what  evidence  was  given  before  the  grand  jury. 
In  this  state  there  has  not  been  a  prosecution  for  such  a  per- 
jury, v?ithin  the  experience  of  either  of  the  judges  sitting  here. 
We  are,  however,  well  informed  by  a  gentlexnan  formerly  emi- 
nent at  the  bar  and  afterwards  on  the  bench.  Judge  Cameron, 
that  there  was,  before  1807,  in  the  superior  court  for  the  district 
of  Morganton,  a  prosecution  for  perjury  committed  before  a 
grand  jury,  in  which  the  oath  taken  by  the  defendant  disproved 
by  the  grand  jurors,  after  objection  taken,  and  there  vTas  a  con- 
viction, followed  by  punishment.  But  evidence  has  been  fre- 
qnentiy  given,  vnthout  exception  on  the  circuits,  as  we  ourselves 
know,  in  order  to  discredit  a  vritness,  that  his  testimony  before 
the  grand  jury  differed  from  that  in  court.  The  judges  have 
not  consideaed  the  rule  as  designed  for  the  protection  of  wit- 
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neMes,  bat  for  that  of  the  gnmd  jvzoxb,  and  in  iortheianoe  of 
the  poUio  jnfltioe;  and  we  own,  that  onr  minds  are  inclined  to 
adopt  that  oonoliudon;  especially  as  in  the  modem  case  of  Bex 
T.  Wai9on,  82  Howell's  St  Tr.  107,  Lord  EUenborongh  allowed 
a  witness  to  be  examined  as  to  a  part  of  his  eyidenoe  and  ac- 
tions before  the  grand  jtixy,  and  said  that,  though  doubtful 
himself,  he  did  so  upon  the  aathoriij  of  a  preiions  decision:  of 
which,  however,  he  did  not  give  the  name.  It  seems  to  us, 
that  the  witness  has  no  privilege  to  have  his  testimony  treated 
as  a  confidential  oonmiunioation,  bat  that  he  ought  to  be  con- 
sidered as  deposing,  under  all  the  obligations  of  an  oath  in  a 
judicial  proceeding;  and  therefore,  that  the  oath  of  the  grand 
juror  is  no  legal  or  moral  impediment  to  his  solemn  examination 
under  the  direction  of  a  court,  as  to  the  evidence  before  him, 
whenever  it  becomes  matierial  to  the  administration  of  justice. 
But  we  need  not  go  that  length  at  present:  for  there  was  no  at- 
tempt to  go  into  the  evidence  of  this  prisoner  before  the  grand 
juiy  in  detail,  but  merely  to  prove,  that  he  appeared  as  a  wit- 
ness and  charged  the  crime  on  one  Gonzales.  That  was  in  sub- 
stance what  was  done  by  Lord  Eenyon,  in  Sykes  v.  Dunbar,  as 
the  case  is  stated  in  2  Selw.  N.  P.  816,  who  required  a  grand 
juror  to  state,  that  the  defendant  was  the  prosecutor  of  an  in- 
dictment before  the  grand  jury. 

The  counsel  for  the  prisoner  took  the  further  ground  here, 
that  it  was  incompetent  to  prove  the  evidence  of  the  prisoner, 
because  it  was  in  the  nature  of  a  confession,  which,  compelled  by 
an  oath,  was  not  voluntary.  It  is  certainly  no  objection  to  the 
evidence,  merely,  that  the  statement  of  the  prisoner  was  given 
by  him,  as  a  witness  under  oath.  He  might  have  refused  to 
answer  questions,  when  he  could  not  do  so  without  criminating 
himself;  and  the  veiy  ground  of  that  rule  of  law  is,  that  his 
answers  are  deemed  voluntary  and  may  be  used  afterwards  to 
criminate  or  charge  him  in  another  proceeding,  and  such  is 
dearly  the  law:  2  Star\.  Ev.  28;  Begina  v.  Wheaier,  2  Moo.  Gr. 
Gas.  46.  But  it  is  true,  that  if  a  prisoner,  under  examination 
as  to  his  own  goilt,  be  sworn,  his  statement  is  not  evidence; 
because  the  statute,  B.  S.,  c.  86,  sec  1  (which  is  taken  from  that 
of  Phil.  &M.),intendedtohave  the  party  free  to  admit  or  deny 
his  guilt,  and  the  oath  deprives  him  of  that  freedom:  2  Hawk. 
PL,  c.  46,  sec.  87;  Bull.  N.  P.  242.  And  we  think  it  was  also 
properly  decided  in  LeurU^  Case,  6  Car.  &  P.  161,  where  a  magis- 
trate was  engaged  in  the  investigation  of  a  felony,  and  no  one  in 
partioolar  was  then  charged  with  it.  and  the  prisoner  and  otfaai 
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personB  were  sommoned  and  sworn  as  witnesMB,  and  the  pris- 
oner gaTe  eyidenoe,  upon  which  he  was  committed  for  izial,  that 
his  examination  was  not  admissihle  iigainst  him.  For  plainly  it 
was  a  case  within  the  reason  of  the  statate;  which  could  be  com- 
pletely evaded,  if,  instead  of  a  direct  examination  of  a  suspected 
person,  there  could  be  a  general  inquisition,  and  ereiy  indi- 
ndual  made  to  betray  himself.  For  that  reason  the  court  would, 
in  this  case,  have  held,  that  the  evidence  given  by  the  prisoner 
could  not  have  been  used  against  him,  if  it  purported  to  con- 
fess his  guilt  and  the  grand  jury  had  founded  a  presenfanent  on 
it;  for  the  proceeding  before  the  grand  jury  at  the  time  was  in 
its  nature  inquisitorial,  and  the  witness  was  as  much  the  object 
of  it  as  any  other  person.  But  it  is  altogether  a  mistalfft  to  call 
this  evidence  of  a  confession  by  the  prisoner.  It  has  nothing 
of  that  character.  It  was  not  an  admission  of  his  own  guilt, 
but,  on  the  contrary,  an  accusation  of  another  person.  That  it 
was  preferred  on  oath  in  no  way  detracts  from  an  inference,  that 
may  be  drawn  from  it  unfavorably  to  the  prisoner,  as  being  a 
&lse  accusation  against  another,  and  thus  furnishing,  with  other 
things,  an  argument  of  his  own  guilt.  There  was,  in  our 
opinion,  no  error  in  receiving  the  evidence. 

There  is  no  exception,  that  the  presiding  judge  directed  the 
jury,  that  the  law,  under  the  circumstances  stated,  raised  a  pre- 
sumption of  the  prisoner's  guilt  from  the  possession  of  the 
money,  or  of  the  goods  proved  to  have  belonged  to  the  deceased; 
nor  that  he  did  not  leave  the  weight  of  those  &cts  fairly  to  the 
jury.  But  the  exception  is,  that  his  honor  did  not  instruct  the 
jury,  that  the  circumstances  were  entitled  to  no  vraght,  and 
therefore  that  they  ought  to  disregard  them  altogether.  Now, 
certainly,  those  are  ciroumstances  tending  to  connect  the  pris- 
oner with  the  deceased  at  or  about  the  time  of  his  death;  and 
the  judge  could  not  take  it  on  himself  to  say,  that,  notwith- 
standing those  ciroumstances,  the  prisoner  was  not  concerned 
in  the  death,  as  it  was  the  province  of  the  jury  to  determine, 
how  far  they  proved  the  fact  Indeed,  if  it  had  been  proper 
that  the  court  should  have  given  any  advice  to  the  jury  on  that 
point,  we  must  say,  that  the  oircumstonces,  so  far  from  not  being 
entitled  to  any  weight,  are  cogent  evidence  and  raise  a  very  high 
degree  of  probability,  that  the  prisoner  committed  the  murder. 

The  court  is  therefore  of  opinion,  that  theie  ought  not  to  be 
a  venire  de  novo. 

Ordered  to  be  certified  accordingly. 

Tisniioinr  em  Gmmmd  Jubossi  8m  sola  to  Xew^a  Omm»  IS  Am,  Dm.  SSL 
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Den  ex  deic.  MoEnterb  v.  Dubhail 

[T  Ibbdbll'b  Law.  IBL) 
FOBOBAflBB  AT  AN    EXSODTIOV    SaLB  Z8  VOT    BoUKD  TO   SeOW  A  ImTT  hf 

thfl  ■heriff  on  the  land;  if  he  ahowi  a  jndgnie&t^  emeaHaa,  ala^  mod  m 
■heriiPe  deed  to  himeelf  for  the  land,  he  la  entitled  to  recover  the  poena- 
iion,  aa  againat  the  defendant,  in  the  ezaoatlon. 

EnBonoDiT.  Plaintiff  claimed  title  to  the  land  in  dispute  as  a 
pnrohaser  at  a  sheriff's  sale.  On  the  trial  he  offered  in  eridenoe 
sereial  judgments  xendered  against  the  defendant,  ezeontions 
issned  tiieieon,  a  sheriff's  deed  ooTering  the  premises,  and 
proyed  that  the  defendant  was  in  possession  of  them.  Sheriff 
testified  that  the  lands  weze  sold  bj  Tirtue  of  said  exeoations. 
Defendant  insisted  that  it  ought  to  appear  that  a  lery  had  been 
made  on  the  land  and  that  Vbe  sheriff  had  acted  under  it. 
The  oonrt  instmoted  the  jtuy  in  substance,  that  if  the  facts  tes- 
tified to  had  been  made  out,  the  plaintiff  was  prima/aeie  enti- 
tled to  a  verdict.  Verdict  for  plaintiff^  new  trial  refused,  and 
defendant  appealed. 

Jleaumdor  and  Bynum,  for  the  plaintiff. 
if  tot  the  defendant. 


By  Court,  Daxxbii,  J.  The  executions,  which  ware  issued  on 
the  judgments  against  Duriiam,  bound  his  lands  from  the  ietteci 
the  same.  The  sheriff  was  the  proper  officer  to  sell  the  land 
and  raise  the  money  to  satisfy  the  said  executions.  The  sheriff 
on  ihe  trial  proved  that  he  sold  the  lands  bj  virtue  of  said  ex- 
ecutions. The  plaintiff  showed  several  judgments  and  execu- 
tions against  Durham,  and  then  proved  a  sale  of  the  land  by  the 
sheriff,  under  those  executions,  and  produced  the  sherifTs  deed 
to  himself.  That  was  sufficient  to  transfer  the  title  to  him.  The 
objection  taken  by  the  defendant,  that  the  sheriff  did  not  levy 
the  executions  on  the  land  before  he  sold  them,  was,  we  Uiink, 
properly  overruled  by  the  judge.  There  is  no  law,  that  we  know 
of,  which  requires  a  purchaser  of  land  at  a  sheriiPs  sale  to  show, 
that  the  executions  had  been  levied  on  the  same,  before  the  sale 
by  the  sheriff  to  him;  if  he  shows  a  judgment,  execution  sale, 
and  a  sheriff's  deed  to  himself  for  the  land,  he  is  entitled  to  re- 
cover the  possession,  as  against  the  defendant  in  the  eBecntion. 

Judgment  affirmed. 

Tub  navciPAL  oasb,  t^gettiv  with  Oarttry.Spmd&rf  7  heed.  L.  14,  b  oited 
fai  JSTonBa  v.  Oktdt,  S  Jones*  L.  138,  and  Owm$  v.  Bodbdole,  8  Ired.  L.  88^ 
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lo  tbe  point  tittt  if  *  dierm  deed  hmrB  no  redtel,  or  eefe  forth  in  it  an  in- 
•uAdentexeoatSoB,  the  pazohnier  mny  ptove,  by  any  legid  eridenoe,  tiint  the 
ofllow,  et  the  time  of  the  nle^  hnd  m  ■nfflnJent  exeontion,  and  lor  tUe  par* 
pooe  the  iheriff  ie  *  oompetHit  witni«;  or  proof  mny  be  made  by  oHmt  trnH* 


KicoHirT  or  Lsrr  10  Suradt  Baaaan^  fiUxas  See  note  to  WmUn  t. 
Dmwft  tl  Am.  Pee,  aw,  whme  tte  en^eot  ii  tHiiiiimifl  rtiomeleBgllL 
AM.  Dne.  Tok  ILT-m 


CASES  m  EQUITY 


SUPREME  COURT 

or 
NORTH   OABOLINA* 


HOLDEN,   Adm'b^  V.  FeLOSL 

[4  jwamu/»  lonsm,  SS8.] 

WssBs  Onb  PABnnoiOoonras,  with  hxb  Fakxlt,  Pbskism  Baunraorow 
THB  FiBM,  he  is  justly  oliaigeable  ftt  the  diaiolnt&on  of  the  partDsnUp^ 
with  the  reasonable  rent  thereof,  although  there  was  no  speoial  agrea- 
mant  to  that  effect 

Ojn  PAsnrKB  oav  vot  bb  Cha&oxd  LimtnT  ov  a  Balaitob  I>i7b  bt  Hm 
Baob  Ybab,  unless  there  has  been  a  speoial  agreement  to  that  effeet 

Ib  AbsBNOB  OV  SpBCIAL  AflKBBlfBWT  iBTBBm   OAB  BOT  VM  CHABOBD  OB 

A  PaB!KBBB8HIP  Aoooubt,  ozoopt  npon  a  balanoe  due  at  the  time  of  the 
of  thefinn,  and  nntU  asetilein«it  of  the  aooounts  be  made. 


Bell  for  an  aooount.  Joseph  and  William  Peace,  brothers, 
entered  into  a  partnership  in  1798,  and  aoonmulated  eonsidera- 
Ue  profits  whioh  thej  invested  in  loans,  stocks,  houses,  lands, 
slaves,  and  other  things.  In  1882  their  store  and  stock  of  goods 
were  burned  and  never  replaced.  They  continued  as  partners, 
investing  in  real  and  personal  properly,  stocks,  etc.,  until  the 
death  of  Joseph,  in  1842.  Both  were  unmarried,  but  Joseph 
had  a  family  of  children  whom  he  recognized,  and  whom  with 
their  mother  he  provided  for  as  a  father  and  husband.  Hence 
his  aooounts  were  much  laiger  each  year  than  William's,  but  no 
account  was  ever  stated  between  them,  each  chazging  himself 
with  money  and  goods  withdrawn  liy  him.  The  utmost  confi- 
dence existed  between  them.  Joseph  moved  his  family  into  a 
dwelling-house  purchased  with  the  partnership  funds,  and  at  the 
burning  of  the  store  removed  there  himself,  where  he  remained 
with  them  until  his  death.  William,  after  the  death  of  his 
brother,  and  as  surviving  partner,  in  bringing  up  the  books  in 
order  to  settle  up  with  his  brother's  administrator,  entered  as  t 
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charge  in  Joseph's  account  the  xent  of  the  dwelling-house  at  four 
thousand  dollars.  He  also  added  up  the  accounts  and  ascer- 
tained the  amount  of  the  annual  dealings  of  each  partner,  and 
computed  interest  on  the  several  balances  from  the  end  of  each 
year,  and  chazged  the  same  in  the  seyeral  accounts  of  his  brother 
and  himself,  whereby  a  Teiy  laige  balance  of  interest  appears 
against  Joseph  Peace.  The  administrator  objected  to  the 
charges  of  rent  and  interesta  thereon,  and  the  other  interests, 
and  filed  this  bQl  for  an  account.  The  other  facts  appear  in  the 
opinion. 

W.  JET.  Haywood^  tot  the  plaintiff. 
Badger^  for  the  defendant. 

By  Oourt,  BumN,  0.  J.  Joseph  Peace  is  justly  charged  with 
a  reasonable  rent  of  the  premises,  occupied  by  himself  or  his 
family.  There  is  no  ground  on  which  he  could  haye  the  use  of 
the  property  gratuitously,  more  than  he  could  take  merchandise 
from  the  store  without  being  chazged  for  it.  He  did  not  pur- 
chase the  property  as  his  own,  but  the  firm  bought  it,  took  the 
conTcyances,  and  made  all  the  outlays  on  it.  If  it  was  decayed 
or  was  burned,  the  loss  would  have  been  that  of  the  partner- 
ship; and,  as  he  exdusiYely  enjoyed  it,  he  ought  to  pay  to  the 
partnership  a  fair  rent.  Ot  course  the  court  can  not  undertake 
to  inquire  into  the  period  of  his  occupation,  nor  the  proper  rent 
to  be  chazged,  nor  is  it  supposed  the  parties  expect  it,  or  that 
the  court  should  do  more  than  determine  the  principle.  If  they 
can  not  agree  upon  those  points,  they  must  be  referred  to  the 
master. 

With  respect  to  the  heavier  item  of  interest,  the  law,  we 
think,  is  against  the  defendant.  The  general  rule  for  interest, 
on  accounts  in  ordinazy  dealings,  is,  that  it  is  chazgeable  only 
after  an  account  has  been  rendered,  so  that  the  parties  can  see 
which  is  the  debtor  and  what  he  has  to  pay,  unless  it  be  agreed 
otherwise,  or  the  course  of  business  shows  it  to  haye  been  other- 
wise understood.  This  applies  still  more  forcibly,  as  between 
partners,  because  their  accounts  can  not  be  fully  made  up  be- 
tween them,  without,  in  truth,  taking  all  the  accounts  of  the 
firm;  in  other  words,  without  a  dissolution:  and  it  is  impossible 
to  teU  before,  what  either  would  be  bound  to  pay  or  entitled  to 
receiye.  Therefore,  if  the  parties  mean,  that  interest  should  be 
charged  on  the  accounts  of  the  partners,  for  dealings  in  the 
shop  and  money  withdrawn  for  personal  expenses  or  other 
things,  from  year  to  year,  the  course  is  to  come  to  an  agreement 
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to  that  effect,  and  then  for  balances  appearing  upon  ihoee  indi- 
Yidnal  accounts  annually  or  of  tener,  according  to  the  agreement, 
chargee  of  interest  are  made  from  time  to  time,  or,  if  omitted, 
inU  be  allowed  in  making  the  final  settlement.  If  there  be  no 
agreement  upon  the  subject,  it  must  be  understood,  that  the 
parties,  especially  when  they  haTC  no  separate  properly,  were 
aware  that  each  must  draw  from  the  firm  the  means  of 
supporting  himself  and  his  family,  and  that  an  exact  equality 
could  not  be  expected  in  those  matters;  and  therefore,  that  it 
was  not  intended  that  interest  should  be  charged  during  the 
partnership.  In  Dexier  t.  AmM,  8  Mason,  284,  Mr.  Justice 
Story  lays  it  down,  that  interest  is  not  allowed  upon  partner- 
ship accounts  generally,  untQ  a  balance  is  stmok  on  a  settle- 
ment between  the  partners,  unless  the  parties  have  otherwise 
agreed  or  acted  in  their  partnership  concerns.  And  flhaucellor 
Kent,  in  SioughUm  t.  Lynch,  2  Johns.  0.  0.  209,  says  that  the 
time  of  dissolution  is  the  period  to  adjust  the  balance  between 
the  partners,  and  the  party,  then  found  the  debtor,  becomes  so 
with  obligation  to  pay,  and  is,  therefore,  charged  with  interest 
on  that  debt.  In  that  case,  the  partners  had  made  no  settle- 
ment, but  the  master,  in  taking  the  accounts  in  a  suit  to  settle 
the  partnership,  found  the  balance  at  the  period  of  dissolution, 
and  thenceforward  allowed  the  interest  thereon;  and  the  chan- 
cellor approTcd  of  it,  saying  that  it  was  the  general  practice,  as 
well  as  the  good  sense  of  the  thing,  that  a  rest  should  be  made 
on  the  liquidation  and  adjustment  of  accounts,  at  the  period  of 
the  dissolution  of  the  concern. 

These  positions  render  it  dear,  that  there  can  be  no  charge  of 
interest  before  the  death  of  Joseph  Peace,  and  that  interest 
ought  to  be  charged  after  that  erent,  on  the  amount  found  to 
haTe  been  then  due  from  him.  It  can  not  be  allowed  before, 
because  it  is  admitted  that  there  was  no  agreement  for  it,  nor 
CTen  a  suggestion  of  it  in  couTersation;  and  the  accounts  had 
just  been  kept  on  in  the  books,  without  being  examined  or  even 
added  up,  upon  the  entire  confidence  of  the  brothers,  in  the 
good  fidth  of  each  other,  that  all  proper  charges  were  respect- 
ively made  by  each  against  himself.  It  is  absolutely  certain,  we 
think,  that  Joseph  Peace  had  no  idea  that  he  was  to  pay  inter- 
est, else  he  would  have  charged  it,  or  mentioned  it  at  least;  and 
it  is  nearly  certain,  that  the  defendant  had  had  as  little  thought 
of  charging  him  with  it,  though  he  is  now,  from  peculiar  cir- 
cumstances, induced  to  prefer  the  claim  against  his  adminis- 
trator.   But  the  benevolence  of  his  view,  as  to  the  disposition 
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of  what  he  might  gain  by  the  ohaxge,  can  not  change  the  law. 
U  he  had  been  dissatiBfied  with  the  amount  of  hia  brother's  exr 
penditnreB,  he  might  either  haTe  stopped  the  business,  or  made 
an  agxeement  as  to  interest.  Haying  done  neither,  and  knowing 
that  no  interest  had  been  charged  at  any  time  dozing  forty-four 
years,  it  is  presmned  that  it  was  not  intended  to  be  charged. 
The  omission  of  this  charge  has  a  Tery  different  effect  from  the 
omission  merely  of  the  charge  of  rent,  since  the  latter  required 
an  adjustment,  as  to  the  proper  amotmt  between  the  parties, 
while  the  other  would  haTe  required  but  computation.  We  ha^e 
said,  that  interest  can  not  be  allowed  before  the  death  of  Joseph 
Peace — ^which  is,  because  there  had  been  no  dissolution  before. 
It  is  true  the  buying  and  selling  of  goods  had  been  stopped  ten 
years,  but  nearly  all  their  properly  remained  joint,  and  all  their 
accounts  went  through  the  books  of  the  firm,  regularly  kept  up 
to  his  death,  which  eyent  alone  dissolyed  the  concern.  But 
upon  the  principle  held  in  BUmghkm  t.  Lynch,  the  balance  then 
due  must  be  ascertained,  and  interest  computed  thereon  from 
that  time  tmtil  the  settlement  be  made. 

The  pleadings  also  raise  another  question  upon  the  following 
facts  stated  in  the  answer.  One  John  W.  Young  married  a 
daughter  of  Joseph  Peace,  who  took  charge  of  their  adTance- 
ment  and  also  of  the  support  of  their  children,  and  from  time 
to  time  supplied  them  with  necessaries  or  money  to  purchase 
them.  For  some  of  those  advances  he  took  memorandums  or 
notes  from  Young;  and  upon  one  occasion  the  defendant,  find- 
ing a  number  of  them  in  the  store,  computed  the  amount  due 
thereon  and  took  the  bond  of  Young  to  the  firm  therefor.  Other 
memorandums  of  the  same  kind  were  found,  upon  the  death  of 
Joseph  Peace,  among  his  private  papers.  There  were  also  on 
the  books  other  small  debts  charged  to  some  **  other  members 
of  said  Joseph's  family." 

The  defendant  states  his  belief,  that  Joseph  Peace  did  not  ex- 
pect or  intend  that  Young  and  ''the  other  members  of  his 
family"  should  pay  any  part  of  those  debts,  and  considered 
himself  accotmtable  for  them,  as  he  recorded  them  as  advance- 
ments or  supplies  to  his  family,  and  would  not  have  thought  of 
the  defendant's  contributing  to  them.  In  consequence  of  these 
views,  the  defendant,  after  the  death  of  Joseph,  transferred  to 
his  debit  the  debts  before  charged  to  Young  and  "the  other 
members  of  his  family,"  and  also  charged  him  with  the  amotmt 
of  the  due  bills  of  Young,  that  were  found  in  Joseph  Peace's 
desk,  and  the  interest  thereon.    It  is  submitted  to  the  court. 
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whether  that  charge,  or  any  part  of  it,  is  proper.  The  state- 
ment is  so  deficient,  as  to  the  period  and  amounts  of  the  several 
adyances,  which  form  the  subject  of  this  part  of  the  controvenj, 
and  also  as  to  what  other  sums  Joseph  Peace  laid  out  for  ad- 
vancements to  Mrs.  Toung,  or  for  the  benefit  of  the  "other 
members  of  the  family/'  that  the  court  is  not  able  to  speak  con- 
dnsively  on  the  subject  It  would  seem  from  the  dreumstances, 
that  Joseph  Peace  generally  charged  to  his  own  account  imme- 
diately the  sums  expended  for  the  maintenance  or  advancement 
of  the  dependent  members  of  his  &mily;  that  he  did  not  in- 
tend to  take  on  himself  the  debts  contracted  for  those  persons 
by  Toung  himself  or  the  others,  and  for  which  he  took  notes  or 
made  charges  in  account  against  them.  Why  charge  them  in- 
stead of  himself,  if  he  meant  the  debts  to  be  his  own?  This 
reason  is  particularly  strong  in  respect  of  the  bond  of  Toung, 
which  was  taken  by  the  defendant  for  a  number  of  those  de- 
mands, whereby  all  parties  made  Young,  and  not  Joseph  Peace, 
debtor  to  the  firm  therefor.  It  is  possible  that  Joseph  Peace 
purposed  to  take  the  debt  on  himself  in  the  final  settlement, 
especially,  if  Toung  was  unable  to  pay,  and  was  known  to  be 
at  the  time  his  debts  were  contracted.  But  it  does  not  suffi- 
ciently appear,  that  it  was  so  intended  between  the  parties,  or 
that  even  he  had  a  distinct  intention  upon  the  subject.  Nothing 
seems  to  have  been  said  upon  it  at  any  time;  and  the  presump- 
tion is,  that  the  debts  were  exclusively  those  of  the  persons 
against  whom  a  note  was  held  or  a  charge  made  in  the  books. 
For  the  sums  for  which  Toung's  notes  were  f oimd  in  Joseph 
Peace's  private  papers,  it  is  natural  to  suppose  he  had  already 
charged  himself  on  the  books  of  the  firm;  otherwise  he  would 
have  placed  those  notes  among  the  papers  of  the  concern,  as  he 
had  done  the  others.  Upon  the  whole,  therefore,  the  court 
holds  that  it  was  improper  to  charge  Joseph  Peace  with  the 
bond  of  Toung,  which  the  defendant  took  as  before  mentioned; 
and  we  incline  to  the  opinion,  that  no  part  of  Toung's  debt  was 
chargeable  to  Joseph  Peace—the  same  is  probably  true,  for  the 
same  reasons,  in  respect  *to  the  debts  of  the  "  other  members  of 
the  family,"  but  as  the  facts  in  relation  to  those  debts,  do  not 
sufficiently  appear,  we  are  unable  to  come  to  any  definite  decision 
of  the  point. 
Declared  accordingly.  

When  Partner  can  be  Cbaboed  LrrEBaBE.— As  a  goMial  mle  intarett 
will  not  be  allowed  upon  partnenhip  aoconntB,  imtil  after  a  balance  is  Btrook 
on  settlement  between  tbe  parties,  nnlesi  they  have  otherwise  agreed  or  acted 
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in  their  partomhip  oonoaniB!  OUmim  ▼.  raMgAaii,  44  Wu.  646;  Otarhy.  Wmr* 
den^  10  Neb,  92;  2>ea:Cer  v.  AnM^  3  Maaon,  289;  JJoiiore  ▼.  CUmeanit,  7 
Draft,  199;  and  tiie  aame  rule  appliea  to  advanoea  of  oapital  by  one  of  the 
partsera,  and  in  the  aheenee  of  a  apeoial  agreement,  no  intereat  will  be  al* 
lowed  on  anob  advanoea  before  a  general  settlement  or  diaaolatian:  Jcnu  v. 
/oNet,  1  Ired.  Eq.  832;  Detha  ▼.  Smith,  20  Ala.  700;  Lee  v.  LaMmxAe^  8 
Dana,  214;  Waggomer  ▼.  Qray,  2  Hen.  &  M.  (Va.)  603;  Oage  v.  Pormefee,  87 
m.  329;  bnt  where  there  haa  been  an  agreement  or  nnderatanding  to  the 
effeot  that  intereat  will  be  allowed  on  any  advance  of  oapital  made  by  any 
partner,  anoh  oontnMJt  will  form  the  rale  by  whioh  the  rights  of  each,  in  the 
settlement  of  the  joint  affiors,  wiU  be  aaoertalned  and  adjusted:  fFinsor  ▼. 
SanoQe^  9  Meto.  346;  HadgeB  v.  Parker^  17  Vt  242;  a  C,  44  Am.  Dec  331; 
MiOamdum  ▼.  iS^Awtlfv,  8  La.  262;  ReifnoUs  ▼.  JfordM,  17  Ala.  32;  PoimI  ▼. 
Clmrht  24  Goon.  370.  In  Day  v.  Loekwood^  Id.  198,  Waite,  C  J.,  says:  '*The 
remaining  qneation  is  attended  with  more  diffionlty.  The  aaditors  have  not 
only  allowed  Day  the  amonnt  which  he  claims  to  have  pnt  in  as  oapital  stock, 
bat  the  intereat  npon  it.  His  right  to  such  interest  depends  entirely  upon 
the  nndsntanding  and  agreement  of  the  partners;  and  without  any  snch  un- 
derstanding, the  charge  of  interest  was  illegal.  It  was  competent  f6r  the  par> 
ties  to  agree  that  interest  shoold  be  allowed  npon  the  snms  advanced  by  each 
partner  as  capital,  or  that,  in  consequence  of  the  saperior  skUl  of  one  part- 
ner, or  his  greater  attention  to  business,  the  other  should  put  in  a  grsater 
amount  of  capital,  and  that  the  profits  should  be  equally  divided.  In  the 
latter  case,  no  intereat  ought  to  be  allowed.  In  the  present  case,  it  does  not 
sufficiently  appear  that  there  was  any  understanding,  or  agreement,  of  the 
parties,  that  Day  ahould  be  allowed  interest  upon  his  part  of  the  capital, 
and  therefore  the  allowance  of  intereat  does  not  appear  to  have  been  right- 
fully made." 

When  one  of  two  joint  owners  of  vessels  and  caigoea  takes  ohaige  of  tha 
vessels  and  their  outfits  and  repairs,  and  the  other  attends  to  the  providing  of 
the  caigoea  and  settling  for  them,  and  they  agree  that  interest  shall  be  cast 
on  their  accounts,  the  n^lect  of  one  of  them,  for  a  long  time,  to  render  hia 
accounts  to  the  other,  though  frequently  requested,  does  not  deprive  him  of 
the  right  to  interest  on  his  accounts  when  afterwards  rendered:  Wimor  v. 
Salvage,  9  Mete  346.    So,  where  partiea,  by  the  articles  of  partnership^  fix 
the  rate  of  intereat  to  be  chaiged  by  them  at  six  per  oent.,  and  a  partner  ren* 
dera  an  account  for  advanoee  to  the  firm,  andchaigea  intereatat  ten  per  cent., 
whioh  the  partners  having  the  direction  of  the  firm,  receive  and  enter  upon 
the  partnership  books,  it  is  written  evidenoe  of  their  assent  to  that  rate  of 
interest:  MUUmdon  v.  Sf/hmiret  8  La.  266.    Sometimes  interest  will  be  al- 
lowed on  advanoee,  in  the  abaenoe  of  an  express  agreement  for  interest^  aa 
where  it  oan  l)e  collected  from  droumstances,  or  from  the  usage  between 
the  parties  that  there  ought  to  be,  or  was  intended  to  be,  such  a  computation 
of  interest,  upon  the  principle  that  such  facts  raiaed  an  implied  contract  to 
pay:  MarrUr.  AUm,  1  MoOar.  (N.  J.)  44;  Ex  parte  ChippeiidalefA  DeG.  M. 
&0.36;  ifiafrv.OraJ9f6Beav.433.    Where  one  partner  puto  in  his  skill  and 
time,  and  the  other  puts  in  capital,  the  same  general  rule  appliea,  and  no  inter- 
est will  be  allowed  on  the  capital,  unices  there  haa  been  an  agreement  to  that 
eifect:  TtUi  v.  Laud,  SO  Ga.  339;  Jaehon  v.  /oAnson,  18  Sup.  Ct  N.  T.  BOfk 
Thus,  in  TmU  v.  Laud,  mipra,  the  contract  was  that  one  partner  should  put  in 
his  sUll,  services,  etc,  and  receive  one  fourth  of  the  net  profita,  and  the  other 
should  furnish  the  stock  of  goods,  and  receive  three  fourths  of  the  net  profita; 
at  page  350,  Trippe,  J.,  says:  '*  Under  such  a  partnership,  the  partner  farniah* 
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ing  the  capital  is  not  «ntitled  to  interest  on  the  stock  when  a  division  of  the 
profits  is  made.  We  can  see  no  reason  for  sach  a  claim.  Such  partner  gets  all 
the  profits  by  the  oontraot  that  are  made  on  three  fourths  of  what  he  puts  in 
the  oonoem.  The  other  f  oorth  was  intended  as  a  set-off  to  the  skill,  tune,  and 
•arvioea  of  the  other  partner,  and  the  profits  thereon  to  be  his  compensation. 
To  hold  as  claimed  by  plaintiff  in  error,  would  give  that  other  partner  the 
net  profits  on  one  fourth,  ks§  the  intert$t  thereon.  Such  was  not  the  contract. 
Ket  profits  of  an  adventure  do  not  mean  what  is  made  over  the  losses,  ex- 
pensesy  and  itUenet  on  the  a$mowU  inveetecL  The  term  simply  indndes  the 
gun  that  aooraes  on  the  investment^  after  deducting  the  losses  and  expenses 
of  the  buainesB.'*  Tice-ehancellor  Sandford,  of  New  York,  after  a  review  of 
■11  the  decisions,  came  to  the  conclusion  that  in  taking  partnership  accounts, 
the  question  whether  interest  shall  be  allowed  or  disallowed  can  not  be  de- 
termined by  the  application  of  any  estabUshed  rule,  but  that  such  allowance 
or  refusal  must  depend  upon  the  ciroumstukces  of  each  particular  case: 
Beaeham  v.  Ed/ord^  2  Sandf.  Ch.  116;  and  this  has  been  adopted  as  the 
true  principle  in  the  following  cases:  Oyger'e  Appeal,  02  Fa.  St.  73;  Bucking^ 
ham  V.  Lttdhm,  29  N.  J.  Eq.  350;  Johnaon  v.  HartOome,  52  N.  T.  173.  In 
Gyger^e  Appeal^  aupra,  Judge  Sharswood,  in  speaking  of  the  above  oonclnsion 
arrived  at  by  Vice-chancellor  Sandford,  says:  "Tliii  seems  much  the  safest 
principle  to  adopt  in  view  of  the  confidential  relation  of  the  parties,  and  the 
variety  and  complication  of  such  accounts.  No  unbending  rule  could  be  laid 
down,  which  would  not,  in  particular  instances,  work  great  injustice." 

Where  the  partnership  agreement  shows  that  the  partnerBhip  is  equal,  and 
that  each  member  undertakes  to  contribute  equally  with  every  other  member 
to  the  funds  thereof,  we  think  that  each  ought  to  be  allowed  interest  on  ad- 
vances made  by  him,  for  the  use  and  benefit  of  the  firm,  in  excess  of  his  pro- 
portion of  the  assets  of  the  partnership:  MorrU  v.  Aliens  1  McGart.  (N.  J.) 
44;  Beynolda  v.  Mardiee,  17  Ala.  32;  Hodgee  v.  Parier,  17  Vt  242;  Miller 
V.  Oraig,  6  Beav.  433;  Pond  v.  Clark,  24  Conn.  370;  2  Lind^y  on  Fart,  4th 
ed.,  sec.  788^  and  note. 


RiOH  V.  Mabsh  ei  al. 

[4  iMKDmLL'B  Equtft*  896.] 
SlTPPBUSIQir  OF    COMFETinOK    AT    AN    EZECUnON    SaUB    BT  BXFBBBKIITA- 

noNS  of  defendant  that  he  was  buying  for  the  plaintiff,  by  means  of 
whioh  he  purchased  the  land  of  a  distressed  man  far  below  its  value,  will 
authorise  a  decree  for  a  redemption  by  the  plaintiff  upon  paying  the  pnr> 
chase  price,  upon  the  ground  of  an  undue  advantage  taken  of  his  neces- 
sities, and  a  fraud  practiced  in  getting  the  title  in  that  way  and  claiming 
it  for  his  own  benefit. 

Bill  for  a  redemption  and  reconveyance.  Plaintiff,  in  1837, 
haying  seyeral  judgments  and  ezecntions  against  him,  under 
which  the  premises  in  controversy  were  about  to  be  sold,  ap- 
plied to  defendant  Davis  for  a  sufficient  loan  to  discharge  them, 
offering  to  give  a  deed  of  trust  to  secure  the  loan.  Davis  re- 
fused; but  agreed  to  bid  off  the  land  at  the  sherifi*s  sale,  and 
allow  plaintiff  to  redeem  the  same  upon  paying  the  purchase 
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money.  After  the  sale,  plaintiff  remained  in  posaeesion,  paying 
Davis  a  small  sum  each  year,  for  the  taxes,  and  interest  on  the 
purchase  money.  In  1842  Davis  executed  a  deed  of  trust  for 
the  land  to  defendant  Elliott,  to  secure  a  debt  owed  defendant 
Marsh.  In  1848  the  land  was  sold  at  public  auction,  under 
the  trust  deed  to  Mliott,  and  purchased  by  Marsh.  Plaintiff 
was  still  living  on  the  premises,  and  forbid  the  latter  sale, 
daiTning  the  premises  as  his  own. 

No  counsel  for  the 


WinaUm,  for  the  defendant. 

By  Court,  Butvin,  0.  J.    The  plaintiff  is  clearly  entitled  to 
the  relief  he  seeks.    Independent  of  the  express  agreement  for 
redemption,  and  the  right  to  have  that  executed  upon  the  ad- 
mission of  it  in  the  answer,  the  suppression  of  competition  at 
the  sale  by  the  representations  of  Davis,  that  he  was  buying  for 
the  plaintiff,  by  means  of  which  he  purchased  the  land  of  a  dis- 
tressed man  for  thirfy-six  dollars,  which  was  worth  four  hun- 
dred dollars  or  more,  would  authorize  a  decree  for  the  plaintiff 
upon  the  ground  of  an  undue  advantage  taken  of  his  necessities 
and  a  fraud  practiced  in  getting  the  title  in  that  way  and  claim- 
ing it  for  his  own  benefit.    This  has  been  already  decided  in 
several  cases:  Neely  v.  Ibrian,  1  Dev.  &  Bat.  Eq.  410;  Htmer 
V.  King,  2  Ired.  Eq.  182  [88  Am.  Dec.  679].    To  such  cases  the 
statute  of  frauds,  1819,  has  no  application;  for,  besides  the 
agreement  for  redemption,  there  is  the  additional  circumstance 
of  the  suppression  of  competition  at  the  sale,  and  it  is  a  fraud 
to  bring  that  about  or  to  take  advantage  of  it  under  those  circum- 
stances.   However,  in  the  present  case  there  can  be  no  doubt  of 
the  agreement  for  redemption,  as  the  answer  expliciUy  admits  it. 
It  is  said,  indeed,  in  the  argument,  that  it  was  an  agreement  for 
redemption  by  a  particular  day,  so  as  in  effect  to  be  an  agree- 
ment for  a  conditional  sale;  and  that  it  was  lost  for  non-per- 
formance at  the  day.    But  the  law  is  clearly  otherwise.    There 
can  not  be  a  doubt,  that  Davis  was  to  take  the  legal  title  as  a 
securiiy  for  the  money  advanced;  so  that  in  fact,  to  use  the 
word  in  the  answer,  it  was  intended  that  the  plaintiff  might 
"  redeem"  the  land;  and  when  the  agreement  is  for  redemption, 
it  confers  the  right  to  it  with  all  its  incidents  as  to  time  and  cir- 
cumstances. 

The  decree  must  be  against  the  defendants  EUiott  and  Marsh 
as  well  as  Davis;  for  there  is  nothing  to  protect  them.  They 
were  not  purchasers  for  value  and  without  notice.    Elliott  gave 
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noibing  for  the  land;  indeed,  the  oonyejance  was  taken  to  him 
without  his  knowledge  bj  Marshy  as  a  security  for  a  preyious 
debt  to  himself.  A|^d  it  was  neoessazy  to  make  Elliott  a  party, 
as  it  does  not  appear  that  he  had  conyeyed  to  Marsh  under  his 
purchase  at  the  sale  made  for  the  trustee.  Besides,  the  plaintiff 
was  Uying  on  the  land  at  the  time,  and  that  was  notice  of  his 
title,  because  it  made  it  the  duty  of  the  other  parties  to  make 
the  inquizy  of  him.  And  that  was  not  all,  but  he  gave  express 
notice  of  his  claim,  when  the  land  was  offered  under  the  deed 
of  trust.  It  must  be  declared,  therefore,  that  the  plaintiff  is 
entitled  to  redeem  upon  payment  of  the  sum  advanced  by  Dayis 
and  the  interest  thereon,  or  the  balance  due  therefor;  and  it 
must  be  referred  to  the  derk  to  take  the  usual  accounts,  and 
state  the  balance  due  on  either  side,  as  upon  the  foot  of  a  mort- 
gage of  the  premises  from  the  plaintiff  to  the  defendant  Dayis. 
Decreed  accoi 


RiOHT  or  BBDamnoN  or  Laitd  Sold  uvdb  BucuTimr  esdsti  when 
the  land  u  aold  at  a  low  figure,  and  othen  do  not  bid,  beoanae  it  wu  iindor^ 
stood  that  the  purohaaer  waa  buying  it  for  the  exeentioa  debtor:  Oomb§  ▼. 
LiUle^  40  Am.  Deo.  WI,  and  note  210*212,  where  the  aabjeot  ui  diaoiuaed; 
TVimer  ▼.  King,  88  Id.  079,  and  note.  The  prinoipal  oaae  is  dted  to  the  point 
that  a  sheriff's  deed  is  not  void,  by  reason  of  the  fraud  on  the  part  of  the 
purchaser  in  snppresaing  bidding;  l^  representations  that  lie  was  pnmihaaing 
for  the  benefit  of  the  plaintiff  in  exeontion,  bat  that  the  remedy  is  in  equity 
to  make  the  porohaser  a  tmatee,  in  Oreum  y.  Fint  NtOinmal  Bamk,  77  K.  C 
110;  and  Amfa  ▼.  Bemli,  Id.  188.  Tb  the  sMue  offiMt  is  £80  ▼.  IFM|fliU;  S 
Jones,  120l 


OASES 


SUPREME  COURT 


ov 
OHIO. 


Oba^b  Adm'b  V.  Allen. 

DMnaanxAxsoia  ov  Matise  ov  Fact  mnRr  bb  Lxrr  to  Just,  and  ohb  boI 

bo  Mramed  by  the  court. 
PBB80N  nr  PoflsnnoK  ov  PnaovAL  Pbopbbty  mat  Goxmr  Biosf  vo  b^ 

withont  %  redelivery  thereof 
BvromEL  nr  pais  d,  whbbb  Pabtt  hab  Aoquibbd  Bomb  Adtabtao%  or 

porpetrBted  oomo  fmad,  by  the  aot  relied  npon  to  ootq^  him. 
OwBBBs  ov  MAJOBirr  ov  Intbbbct  nr  Vb88bl  hayb  Bight  to  Oobtbol 

Hbb,  end  to  direct  the  monnor  of  her  employiiieiit. 


BBFumar  for  a  schooner.    At  the  trial  plaintiff  introdnoed 
eyidence  tending  to  show  that  the  defendant  had,  a  short  time 
before  the  oommenoement  of  the  soit,  obtained  possession  of 
the  schooner  nnder  a  yerbal  agreement  to  sail  her  for  Elliott 
Orajy  the  plaintiffs  intestate;  that  the  defendant,  in  violation 
of  such  agreement,  clandestanelj  took  her  to  Bnfihlo,  and  there 
deliyered  her  to  Barker  and  Holt,  who  sent  her  in  charge  of  the 
defendant  to  Cleveland,  where  she  was  replevied  hj  the  plaint- 
iffs intestate.    The  defendant  denied  that  there  was  any  such 
agreement  as  that  claimed  hj  the  plaintiff,  and  offered  to  prove 
that  the  schooner  was  built  by  Barker,  Holt,  and  others;  that 
they  owned  a  majority  interest,  and  that  he  had  sailed  her  for 
them,  and  under  their  direction;  and  that  Elliott  Ghray  had  no 
interest  in  or  title  to  her,  or  any  right  to  her  possession. 
Plaintiff  objected  to  this  testimony,  and  the  court  excluded  it, 
holding  that  the  proof  showed  an  agreement  to  sail  the  schooner 
for  Elliott  Gray,  and  that  the  defendant,  and  the  owners  de- 
fending in  his  name,  were  estopped  by  such  agreement  from 
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dispating  Omfn  xight  to  her  possession.  The  jiuy,  hj  direc- 
tion of  the  oonrty  found  for  the  plaintiff,  and  the  defendant 
mored  for  a  new  trial  for  the  improper  ezdnsion  of  testimony. 

AndreioB,  FM,  Hcyi,  and  J.  B.  PreniiM^  in  support  of  the 
motion. 

Payne  and  TRZaon,  eonlra. 

By  Conrt,  Bxbgsabd,  J.  The  merits  of  this  motion  depend 
upon  the  solution  of  one  question:  Did  the  court  err  in  ruling 
out  the  CTidence  offered  by  defendant?  Admitting  that  the 
agreement  claimed  hj  plaintiff  to  haye  been  proyed,  would,  if 
found  to  exist,  haye  estopped  the  defendant  from  denying  his 
title,  it  should  neyertheless  haye  been  left  to  the  jury  to  find  its 
existence,  with  instruction,  in  that  eyent,  to  disregard  the  proof 
that  was  oyerruled.  Or,  if  no  such  agreement  was  found,  then 
to  giye  to  such  rejected  eyidence  the  consideration  to  which  it 
was  entitled.  In  assuming  to  find  this  matter  of  fact  for  the 
jury,  and  acting  upon  it,  we  think  there  was  error.  The  eyi- 
dence ruled  out  was,  howeyer,  legitimate  for  the  purpose  of 
showing  that  the  title  and  right  of  possession  was  in  Barker  and 
Holt.  The  principle  that  one  who  is  intrusted  with  property 
must  redeliyer  it  before  he  can  contest  the  right  to  it,  is  pecul- 
iarly applicable  as  between  landlord  and  tenant,  in  actions  of 
ejectment,  but  is  not  applicable  to  the  state  of  facts  made  by  the 
plaintiff's  proof,  and  the  eyidence  offered  by  the  defendant.  The 
proof  offored,  with  that  rejected,  did  not  make  a  case  of  estop- 
pel in  pais.  Such  estoppels  are  where  the  party  has  acquired 
some  adyantage  by  the  acts  relied  upon  to  estop  him,  and  the 
opposite  party  has  been  defrauded  of  some  right.  Oourts  apply 
this  doctrine  on  grounds  of  public  policy,  and  to  preyent  fraud 
and  imposition  to  the  prejudice  of  another.  The  acts  and  ad- 
missions which  operate  against  one,  by  way  of  preyenting  him 
from  proying  the  truth,  should  be  such  as,  in  equiiy  and  good 
conscience,  he  ought  not  to  deny. 

The  proof  offered,  tended  to  show  that  Gray  was  a  mere  tres- 
passer, without  any  right  to  the  possession  of  the  yessel,  and 
that  his  retention  of  it  from  the  rightful  owner,  could  haye  been 
of  no  adyantage  to  him;  that  he  parted  with  nothing  of  his  own, 
with  nothing  that  he  could  lawfully  retain,  when  he  placed  her 
in  the  possession  of  Allen,  and  of  course  that  he  was  not  de- 
frauded. By  the  law,  the  indiyiduals  owning  the  majority  of 
interest  in  a  yessel,  haye  the  right  to  control  her.  They  may 
appoint  the  master,  compel  him  to  account  to  them  for  her  earn- 
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ings,  and  may  direct  the  manner  of  her  employment.  To  these 
rulee  Allen  was  subject,  and  Oray  mnst  be  presnmed  to  haye 
known  it  when  he  placed  him  in  command;  and,  if  so,  the  agree- 
ment relied  on  by  him,  if  conscientious  on  his  part,  must  be  un- 
derstood to  haye  been  limited  accordingly. 
New  trial  granted. 

QuvRON  or  F^oT  uiov  Wbigh  teebm  is  a  Spabx  or  BviiiMWis,  musk  be 
salnnitted  to  the  Jozy:  Btmk  </ PUidmrgh  y.  IFAIteAearf,  86  Am.  Deo.  186. 

EsTorraL!  See  Thampton  ▼.  toiftom,  86  Am.  Deo.  480^  note  488;  wbi&n 
other  oaeee  are  odllected. 

OwRXBOvTwoTmBiNiIireKBBsriKBQAT  hwtherii^itoeooliBBehiriB 
her  nnal  employment:  J%om$  ▼.  ScMmtdt  26  Am.  Deo.  487. 


Bbainabd  bt  al.  t;.  Habbb. 

Ginire  Taa  iob  Patkbht  or  Judomint  n  Good  OumoamjmoK  tot  a 
note  giyen  by  the  judgment  debtor  to  the  plaistmattoniey  lor  hli  Itei. 

Bill  in  chanoezy  to  enjoin  a  judgment.    The  faete  are  stated 
in  the  opinion. 

Edrri8t  for  the  defendant. 

No  argument  for  complainants. 

By  Court,  Hsecboock,  J.  The  only  question  which  seems  to 
be  presented  in  this  case  is,  whether  there  was  any  su£Beient 
consideration  for  the  note  upon  which  the  judgment  at  law  was 
rendered.  Harris  was  the  attorney  for  the  Earmers'  Bank  of 
Canton.  As  such,  he  had  recoyered  a  judgment  against  the 
complainants.  They  were  anxious  to  obtain  time  for  the  pay- 
ment of  this  judgment.  He  was  willing  to  giTe  the  time,  pro- 
Tided  they  would  pay  him  his  fees,  or  secure  the  judgment. 
There  was  nothing  unreasonable  in  this  proposition.  The  com- 
plainants were  willing  to,  and  did  comply  with  it.  They  thus 
thought  the  consideration  was  ample.  And  it  seems  to  us,  there 
can  be  no  doubt  of  the  validily  of  the  contract.  On  this  ground 
we  sustain  the  demurrer,  and  dismiBS  the  bill,  without  i^gwiwng 
whether  the  remedy  of  the  complainants,  if  they  haye  any, 
not  at  law. 

Bill  dismissed. 


Lboal  Cohsidkration,  What  Sutiioixnt:  See  Ckkk  t.  IVtvtttp  87 
Dbc  68,  note  69.  where  other  casee  are  collected. 


626  Trikble  v.  Boothbt.  [Ohio^ 

Tbdiblb  v.  Boothbt  bv  au 

[IAObio.109.) 

Pnaoir  hatdto  Ivtsbsbt  nr  Lands  Priob  to  Suit  Bbouobvto  BaoofTift 
TBBCt  mutt  be  mftde  %  pM*^  thereto,  and,  if  not  made  a  pnty,  will  re- 
tidn  the  right  to  olothe  hla  eqni^  with  the  l^gal  title,  aa  though  no  aoit 
were  in  eriiitenoe. 

To  Junrr  Appuoation  ov  Doctbikx  ov  Lib  Pjwdbiib,  the  proaecntlon  of 
the  rait  must  have  been  oloee  and  oontlnnooa. 

PAnonr  to  Lavm  Issuxd  to  Pnaov  aitbe  Suit  tbodedoe  a^dnat  hfan 
haa  beoome  donnant»  elothea  him  with  the  l^gal  title,  whieh  will  innre 
to  the  benefit  of  thoae  to  whom  he  haa  pfeviooaly  eonieyd,  with  gen- 
enl  oovenant  of  wananty* 

UaniD  SxATiB  Patent  iob  LAinMi»  Ihubd  or  Namb  or  Dmbabbd  Pkb* 
flov  wfao^  while  lining,  oonveyed  with  wamaty,  veela  the  legal  title  fai 
thoae  to  whom  he  ao  oonveyed  them. 

BnonmT.    The  opinion  states  the  osae. 

J.  H.  Thampmm  and  T.  L.  Homer ^  for  the  pleintMk 

M.  IbrAaU  and  H.  L.  Penn^  for  the  defendftnts. 

By  Court,  Bnan,  J.    The  defendftnts  hold  under  Eeir.    Kexr 
hftd  oontraoted  to  sell  the  land  in  question.    Possession  had 
been  taken,  and  consideration  money  paid  prior  to  1812,  when 
Moore's  devisees  filed  their  bill  in  the  cirouit  court  of  the 
United  States,  to  compel  from  Eeir  an  assignment  of  the  nuli- 
taiy  land  'warrants,  by  Tirtue  of  which  the  logal  title  was  to  be 
perfected  to  defendants  and  those  under  whom  thqr  hold,  under 
said  contract  of  purchase  from  Eeir.    Eezr,  in  performance  of 
this  contract,  in  1814  and  1817,  executed  deeds,  with  general 
ooTenants  of  warranty,  pending  said  suit.    The  legal  title  was 
stall  in  the  United  States.    In  1827,  a  decree  was  rendered  in 
said  cirouit  court  of  the  United  States,  in  favor  of  Moore*s  dev- 
isees.   Kerr  never  complied  with  said  decree,  nor  was  it  in  any 
manner  enforced  prior  to  1889.    On  the  tenth  of  April,  1838, 
patents  for  the  land  in  question  issued  in  the  name  of  Joseph 
Eerr,  then  deceased.    The  decree  in  favor  of  Moore's  devisees 
and  the  entire  chancery  proceedixig,  lay  dormant  and  abated,  by 
the  death  of  Eeir,  until  1889,  when  Trimble,  as  assignee  of 
Moore's  devisees,  was  permitted  to  make  himself  a  party,  by 
supplemental  bill  and  revivor,  and  obtained  a  decree,  by  con- 
sent, i^gainst  Eerr's  heirs;  and  in  compliance  with  such  decree, 
a  conveyance  from  them  to  him,  and  a  patent  from  the  United 
States.    Two  legal  questions  arise  as  to  the  doctrine  of  hs  pen' 
denie  patcbaaerB;  and  the  eiEBct  of  the  act  of  congress  of  I8M9 
concerning  patents  issuing  in  the  name  of  deceased  psnons. 
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If  the  intfiKest  in  these  lands,  aoqoixed  by  poibhase  fiom  EezT, 
was  to  be  aflbcted  bjihe  suit  of  Moore's  devisees — saoh  interest 
existing  prior  to  the  commencement  of  said  suit — ^the  persons 
so  interested  should  haye  been  made  parties.  Not  having  been 
made  parties^  it  was  their  right  to  dose  their  eqniiy  with  the 
l^gal  title,  as  though  sach  suit  had  not  existed,  and  as  decided 
in  respect  to  a  like  state  of  &cts,  at  the  term  of  this  conrt,  Barr 
et  al.  V.  this  plainti£F.  Bat  it  most  be  observed  that  the  legal 
title  to  the  warrants,  had  not  been  divested  from  Eerr  or  his  heirs, 
prior  to  the  issoing  of  the  patent  for  these  lands  in  his  name, 
as  the  decree  of  1827  had  not  been  complied  with.  At  the  time 
the  patent  issoed  in  Kerr's  name,  the  suit  was  not  pending;  it 
had  been  dormant  for  many  years  and  had  abated  by  the  death 
of  Eerr.  And,  to  authorize  the  doctrine  of  Us  pendens,  as  to 
Kerr's  heirs,  the  prosecution  of  the  snit  mnst  have  been  dose 
and  continuous. 

Had  Kerr,  then,  been  in  life  in  1888,  when  the  patent  issoed, 
he  would  have  been  dothed  with  the  legal  title,  which  would 
have  inured  to  the  benefit  of  his  grantees,  under  the  general 
covenants  of  warranty.  To  whom  dse  could  it  inure  ?  Moore's 
devisees  had  nothing  but  an  equity.  And,  admitting  even  that 
the  deeds  of  Eerr,  of  1814  and  1817,  could  not  have  prevailed 
against  deeds  made  by  Eerr,  in  compliance  with  the  decree  of 
1827,  in  consequence  of  the  doctrine  of  Us  pendens;  yet  the 
covenants  in  said  deeds  would  be  in  fuU  force  and  life  against 
Eerr:  and,  if  Eerr  should,  after  such  suit  had  been  suAored  to 
become  dormant,  acquire  the  legal  title,  it  would  inure  to  his 
oovenantees;  because  the  doctrine  of  inurement  is  nothing  more 
than  an  estoppd,  to  prevent  an  eviction  which  would  authorize 
a  suit  for  breach  of  covenants — or,  more  comprehensivdy,  and 
by  embracing  the  covenant  of  seisin — a  performance  of  cove- 
nants by  operation  of  law,  instead  of  resort  to  action.  Eerr, 
then,  could  not  have  evicted  these  defendants  under  his  patent, 
because  estopped  by  his  covenants.  Had  he  deeded  these  lands 
to  these  defendants  in  1838,  such  deed  would  have  been  good  as 
against  Moore's  devisees;  because,  at  that  time,  no  suit  respect- 
ing them  was  in  dose  and  continuous  prosecution,  nor  had 
been  since  1887.  Hence  the  covenants  of  1814  and  1817,  being 
in  life  against  Eerr,  attached  at  the  time  of  his  acquiring  the 
legal  title  by  patent,  and  have  the  same  force  and  effect  of  a 
deed,  with  covenants  of  general  warranty,  if  then,  for  the  first 
time,  made.  Hence,  the  legal  title  in  1838,  vras  in  these  de- 
fendants; and  if  Moore's  devisees,  or  TrimUe,  their  assignee. 
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held  the  equity,  ihej  would  be  compelled  to  make  them  parties, 
to  compel  legal  title,  if  Eeir  had  been  in  life.  Does  the  death 
of  Keir,  at  the  time  the  patent  iflsoed,  make  any  diffeienoet 
As  between  Kerr's  heirs  and  these  defendants,  there  is  no  ques- 
tion but  the  act  of  congress  of  1886,  Tests  the  legal  title,  hy  the 
patent,  in  these  defendants;  how  does  Trimble,  the  assignee  of 
Moore's  devisees,  daim  that  it  does  not?  Upon  the  principle 
that  a  continuous  suit  was  in  prosecution  against  Keir,  and  that 
thegr  had  a  right  to  a  decree  against  his  heirs,  and  that  these 
defendants  thrust  fhemselTes  ui,  and,  if  pennitted  to  hold, 
would  defeat  the  objectof  the  oziginal  suit.  Tbeanswer  to  this 
is  two-fold;  that  the  suit  was  not  a  suit  in  dose  continuous 
prosecution,  at  the  time  the  legal  title  was  Tested  in  these  de- 
fendants, nor  at  the  time  of  the  commencement  of  the  suit,  had 
Eeir  the  legal  title;  and  that  the  bill  sought  no  such  relief. 

The  act  of  congress,  then,  in  no  sense  can  Test  Kerr's  heirs 
with  the  legal  titie,  nor  does  it  execute  a  ample  trust;  but  di- 
Tests  the  legal  titie  conf ened  bj  the  patent,  in  the  channel  of 
inheritance  or  purchase.  If  not,  the  eflbct  of  the  law  would 
haTc  been  to  iuTest  Moore's  devisees,  or  Trimble,  their  assignee, 
with  the  legal  title;  and  there  would  haTe  been  no  need  to  haTe  re- 
TiTed  the  suit  against  Kerr's  heirs.  But  it  is  only  daimed  that  the 
law  conferred  the  legal  titie  upon  Kerr's  heirs,  for  the  benefit 
of  Moore's  dcTisees,  or  their  assignee.  But  the  inheritance  of 
Kerr's  heirs  was  cut  off  by  the  deeds  of  their  ancestor. 

Thus  the  legal  titie  was  in  the  defendants,  by  Tirtue  of  the 
deeds  of  Kerr  and  patent,  before  Trimble  obtained  deeds  from 
Kerr's  heirs,  and  patent  for  himself;  and  if  Trimble,  the  plaint- 
iff, have  any  remedy,  it  is  in  equity. 

Judgment  for  defendants. 


IircumaAirGBBs  must  bb  Mabb  Pabxbs  toB  nil,  whan  tholr  daioui  bton 
before  the  oommenoemeat  thereof,  but  not  where  th^  eraee  pmdmit 
MUler  V.  KenhaWf  23  Am.  Deo.  183. 

Lis  Pendbkb:  See  Fletcher  ▼.  Ihrrd,  35  Am.  Deo.  148»  note  154^  wh< 
other  ceaes  are  ooUected. 

Thb  principal  gasb  is  oitbd  in  Fox  ▼.  Beeder,  S8  Ohio  St.  188^  end  in 
Herringtanr.  if eCbOiim,  73  HL  484,  to  the  point  tfast  to  aathorise  the  doo- 
trine  of  2m  jKBdou,  the  praeeotttion  of  the  salt  most  be  oloee  and  emitinnoqa. 
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Glare  v.  Pabb. 

[U  Omo,  118.] 

Bvui  ow  Damaoeb  tor  Bbbaoh  ov  CovBirANT  ov  Wabbastt  ci  title,  it 
the  oomdderation  money,  with  iDtereet,  bat  where  the  oovenantee  has 
oooapied  the  pxemisea,  each  occupation  will  be  considered  aa  eqaivalent 
to  the  interest  on  the  consideration  paid,  and  he  can  recover  only  the  in- 
terest for  four  years,  that  being  the  extent  of  time  for  which  the  plaintitf 
in  ejectment  coold  recover  i^gainst  him  in  trespass  for  mesne  profits. 

OoviNAHT  on  wananiy  of  title.  A  default  was  taken,  and  the 
oaee  reserved  here  to  determine  the  role  of  damages.  The  other 
iMts  appear  from  the  opinion. 

Smyihe  and  Sprague^  for  the  plaintiff. 

No  oonnsel  for  the  defendant. 

By  Oourty  Wood,  C.  J.  In  actions  on  covenants  of  seisin  and 
quiet  enjoyment,  the  role  of  damages,  though  it  has  exceptions, 
has  been  adjudged  to  be  the  consideration  money  and  interest, 
and  this  rule  has  been  applied  to  suits  on  the  warranty  of  title: 
Backus  T.  McCoy,  8  Ohio,  211  [17  Am.  Dec.  685];  King  t.  Kerr, 
5  Id.  154  [22  Am.  Dec.  777].  But  in  the  case  at  bar,  the  plaintiff 
occupied  the  premises  from  the  date  of  the  conveyance;  and 
such  enjoyment  is  considered  as  equivalent  to  the  interest  on 
the  consideration  paid:  Id.  As  the  plaintiff  may,  however,  b» 
compelled  to  account  for  the  rents  and  profits  to  the  plaintiff  in 
ejectment,  in  an  action  of  trespass  for  mesne  profits,  and  as- 
such  action  is  barred  by  the  statute  in  four  years,  and  the  plaint- 
iff in  trespass  for  mesne  profits,  can  not  recover  beyond  thafc 
period  from  the  ejectment,  the  plaintiff,  on  the  account  of  wax^ 
ranty,  ought  not  to  recover  interest  for  any  longer  period  on  the 
oomdderation. 


Brkach  or  WABsaimr  or  Titlb,  Bulb  or  Dakagss  voa:  See  WioU  v. 
Thompson,  40  Am.  Dec.  830,  note  632^  where  other  cases  are  ooUeoted.  Tlie 
prineipal  case  is  cited  in  McAlpin  ▼.  Woodr%ft  11  Ohio  St.  129,  to  the  point 
that  where  the  grantee  of  an  estate  in  fee  simple,  with  wanaaty,  is  evioted 
by  panuDoimt  .title,  the  mle  of  damages  is  settled  in  Ohio  to  be  tlie  anoml 
ef  the  oiigiiial  porehase  money  with  interest. 


SmomB  V.  Cmaimum. 

[liOaio,Ul.] 

Kamnaaa  Bbnsfits  icat  bk  OnsET  against  Valub  ov  FaonatT  Tanv 
for  pnblio  uses,  in  the  exercise  of  the  right  of  eminent  domain. 
Aic  X>sa.  Vol.  XLV— M 
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Aoiunr  on  the  case  to  reooTer  the  value  of  a  portion  of  the 
plaintifb*  lot  of  land  taken  by  the  defendant  in  the  widening  of 
a  street.  The  second  and  third  reasons  assigned  in  the  motion 
for  a  new  trial  axe  as  follows:  *'2.  That  the  court  would  not  ad- 
mit in  eridenoe  the  difference  in  Talne  of  the  plaintiflfs'  premises^ 
before  and  since  the  opening  of  the  street.  8.  That  the  court 
instructed  the  jury  that  they  must  leave  out  of  yiew,  in  estimat- 
ing the  plaintiflh'  damages,  the  benefits  which  accrued  to  the 
remainder,  after  the  appropriation  of  the  twentynnx  feet  of  the 
piftintiflh*  lot."    The  other  facts  appear  from  the  opinion. 

Bart  and  Pught  for  the  defendants. 

OhairieB  Iba,  for  the  plaintiffs. 

Wood,  0.  J.  The  principal  question,  in  the  case  before  us, 
has  its  origin  in  the  second  and  third  reasons  assigned  in  the 
motion  for  a  new  trial:  Whether  the  defendants  can  set  off 
against  the  value  of  the  plaintiffs'  property,  appropriated  for 
public  uses,  any  increased  benefit,  arising  from  the  improve- 
ments, made  by  the  city,  to  the  balance  of  the  lot? 

It  is  insisted  by  the  defense,  that  the  court  erred  in  rejecting 
the  evidence  offered  on  the  trial,  of  the  difference  in  value  of 
the  plaintiffs'  premises,  before  and  after  the  improvement  made, 
by  widening  the  street;  and  that  the  court  should  have  in- 
structed the  jury  to  consider  the  benefits  resulting  from  the  im- 
provement to  the  residue  of  the  lot,  in  estimating  the  damages. 
It  is  not  denied  by  the  plaintiffs,  but  that  their  properly  is  sub- 
ject to  the  public  use,  when  the  necessity  of  the  community  de- 
mands its  surrender.  The  right  of  eminent  domain,  is  an  inci- 
dent to  sovereignty,  and  exists  in  every  government.  Private 
mischief,  rather  than  public,  of  necessity  must  be  endured.  The 
obligation  to  make  compensation,  however,  follows  this  right, 
as  the  shadow  does  the  substance,  and  is  concomitant  with  it. 
It  is  not  in  all  countries  a  legal  obligation;  but  it  is  an  obliga- 
tion of  natural  equity  and  justice  everywhere.  That  this  right 
of  eminent  domain  may  be  conferred,  not  only  on  municipal 
corporations,  but  private,  can  not  at  this  day  be  questioned, 
without  upsetting  the  legislation  of  Ohio  for  hidf  a  century,  and 
the  repeated  adjudications  of  our  own  courts  and  those  of  our  sister 
states:  1  Kent's  Com.  218.  It  is,  however,  incorporated  into 
our  organic  law,  that  compensation  in  money  shall  be  made  to 
the  owner,  whenever  his  property  is  appropriated  for  the  public 
welfare.  Not  as  a  condition,  precedent  to  the  appropriation; 
but  provision  must  be  made  by  law  for  the  assessment  of  the 
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damageB  the  owner  of  the  property  will  Bostainy  in  some  fair 
and  equitable  manner,  and  before  some  competent  tribunal, 
where  the  parties  oan  be  heard;  and  payment  must  be  provided 
for,  from  an  unquestionable  fond,  bylaw,  before  penoanent 
possession  of  properly  oan  be  taken,  or  its  appropriation  made, 
in  the  ezerdse  of  this  inddent  to  soTereign  power. 

It  is  contended  by  the  plaintifb'  counsel,  that,  hj  compensa- 
tion to  the  owner  in  money,  as  the  words  are  employed  in  the 
constitution,  is  signified  the  actual  Talue  of  the  properly  appro- 
priated, in  money,  subject  to  no  deduction  whatever.  We  can 
not  adopt  this  opinion.  If  such  were  the  intention  of  its  authors, 
they  probably  would  have  used  language  like  this:  Provided  the 
value  of  the  properly  be  paid,  in  money,  to  the  owner.  That 
just,  full,  and  adequate  compensation  must  be  made,  and  in 
money,  is  certain;  more  can  not  be  required;  but  if,  in  appro- 
priating properly  of  the  value  of  four  thousand  dollars,  when,  hy 
the  same  appropriation,  the  value  of  what  remains  is  increased 
two  thousand  dollars,  and  the  value  of  the  properly  taken  is  the 
rule  of  damages,  the  owner  actually  takes  two  thousand  dollars 
without  the  least  consideration,  and  receives  more  than  the  con- 
stitution enjoins  to  be  paid,  because  it  is  more  than  a  compen- 
sation. Other  cases  may  occur  where  the  full  value  of  the  prop* 
erty  will  not  be  a  just  compensation.  His  house  may  be  taken 
down,  and  he  and  his  family  thrown  out  of  employment,  and  in 
addition  to  the  value  of  his  house,  he  would  clearly  be  entitled 
to  consequential  damages,  or  he  would  not  receive  full  compen- 
sation. The  word  compensation  imports,  that  a  wrong  or  injury 
has  been  inflicted,  and  which  must  be  redressed  in  money. 
Money  must  be  paid  to  the  extent  of  the  injuiy,  whether  more 
or  less  than  the  value  of  the  properly;  and  then  in  our  view,  is 
the  language  of  the  constitution  satisfied. 

We  a^  confirmed  in  our  opinion  of  the  correctness  of  the  con- 
struction we  place  on  the  word  compensation  as  employed  in  the 
constitution,  from  the  fact  that  such  construction  has  obtained 
and  been  acquiesced  in,  from  a  period  not  far  short  of  the  organ- 
ization of  the  state  government.  In  the  opening  of  roads,  con- 
structing turnpikes,  and  appropriating  lands  for  canals,  benefits 
conferred  have  been  constantly  and  unceasingly  deducted  from 
the  value  of  the  properly,  or  damages  otherwise  sustained.  Long 
contemporaneous  constamction  of  an  instrument  is  seldom  eiro' 
neous,  and  is  always  deserving  of  great  consideration,  when  the 
meaning  of  the  instrument  is  obscure.  Under  a  similar  provis- 
ion, the  supreme  court  of  Eentud^  is  the  only  tribunal  of 
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which  ^76  axe  aware,  that  has  come  to  a  different  conclusion: 
Blanchard  t.  MaymAJde  etc.  T.  Co, ,  1  Dana,  86.  We  think  the 
court  erred  in  rejecting  the  testimony  offered,  and  in  the  in- 
struction it  gaTe  the  jury;  and  that  a  new  trial  should  be 
granted. 

It  is,  therefore,  unneoessaxy  to  consider  the  other  points 
made. 

Bbad,  J.,  dissented. 


How  Fab  BEBTBvm  mat  bs  Oohsidkrid  as  Oman  vsmB  Eminexvt 
DoiCAiv  Aon. — It  is  imposnble  to  reoondle  the  varioiu  uid  oonflictmg 
TiewB  upon  thii  labject.  The  older  doetrine,  and  the  one  still  sustained  by 
many  respectable  authorities,  is,  that  benefits  may  be  set  ofiT  against  dam- 
ages, and  STen  against  the  value  of  the  land  taken.  Under  this  view,  it  is 
oonsidered  proper,  in  determining  the  question  of  jnst  oompensation,  to 
take  into  aoooont  both  the  damages  and  the  benefits,  so  &r  as  the  latter 
are  special  and  peeoliar  to  the  owner  of  the  land  taken  or  injured:  Goolejr's 
Const  lim.  666  (marg.  p.);  LMngtlUm  v.  Ifoyor  ete.  qf  New  Tark^  22  Am, 
Deo.  622;  Whiieman*$  Eac^n  ▼.  WUmmgtm  A  8.  S.  B.  Co.,  S3  Id.  411;  8<m 
Frotnneiaeo,  A.  A  8.  R.  B.  Co.  t.  CaidweU,  31  Cal.  367;  RooCt  Com,  77  Fla. 
St.  276;  OrtmMe  A  C,  R.  R.  Co.  ▼.  PcurOow,  6  Bich.  428;  8UU€  t.  BlauveU. 
84  N.  J.  L.  261;  CommManen  <f  PottaofaUomU  Co.  v.  0'8ulUvan,  17  Kan. 
58.  Brewer,  J.,  In  delivering  the  opinion  of  the  court,  in  the  case  last  dted, 
thus  presents  the  arguments  usually  offered  in  support  of  this  view:  "But 
this  compensation  Is  secured  if  the  individual  receive  an  amount  which, 
with  the  direct  benefits  accruing,  will  equal  the  loas  sustained  by  the  appro- 
priation. We,  of  course,  exclude  the  hidireot  and  general  benefits  which 
result  to  the  public  as  a  whole,  and,  therefore,  to  the  individual  as  one  of  the 
public;  for  he  pays  in  taao^tion  for  his  share  of  such  general  benefits.  But 
if  the  proposed  road  or  other  improvement  inures  to  the  direct  and  special 
benefit  of  tlie  individual  out  of  whose  property  a  part  is  taken,  he  receives 
something  which  none  else  of  the  public  receive,  and  it  is  just  that  this 
should  be  taken  into  account  in  determining  what  is  compensation.  Other* 
wise  he  is  favored  above  the  rest,  and  instead  of  simply  being  made  whole, 
he  profits  by  the  appropriation,  and  the  taxes  of  the  others  must  be  in- 
creased for  his  spedal  advantage.  Upon  general  principles,  then,  and  with 
due  regard  to  rif^t  and  justice,  it  should  be  held,  that  the  public  may 
show  what  direct  and  special  b^iefits  accrue  to  an  individual  claiming  road 
damages,  and  that  these  speda]  benefits  should  be  applied  to  the  reduction 
of  the  damages  otherwise  shown  to  have  been  sustained."  And  if  an  ad- 
justment made  on  these  principles  shows  that  the  benefits  are  equal  to  the 
damages,  the  owner  is  awarded  nothing,  but  is  regarded  as  having  received 
full  compensation  in  benefits:  Cooley's  Const  lim.  670  (marg.  p.);  Whitmtm 
V.  Boaon  S  M.  R.  R,,  3  Allen,  133;  ITiekoU  v.  BridffqMn^,  23  Oonn.  189; 
TrinUy  CoUege  v.  Hoftford,  32  Id.  462;  Puinam  v.  Do^ku  Co.,  0  Or.  328; 
LMngtUm  v.  Ma^or  etc.  qf  New  York,  22  Am.  Deo.  622;  WkUman  v.  Boston 
Jb  M.  R.  R.,  8  Allen,  133;  WUuma  S  8U  P.  R.  R.  Co.  v.  WaJUhrm,  11  Minn. 
616;  Livermare  v.  Jamaica,  28  Vt  361;  Bigk^  v.  Arton,  88  HL  688i  Mills  on 
Bminent  Domain,  sea  151. 

It  must  be  understood  that  in  estimating  benefits  and  injuzies,  those  only 
are  to  be  considered  which  are  special  and  peculiar  to  the  owner  of  the  land 
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taken  or  Injured.  Those  that  he  snatains  or  receives  in  common  with  the 
neighborhood  or  community  generally  can  not  be  taken  into  account:  Cooley 
Const.  Lim.  566  (marg.  p.);  St.  Louis  iff  SL  J.  B.  B.  Co.  y.  Biehardaon^  45  Mo. 
466;  Wyandotte,  K.,  C.ds  N.  W.  B.  W.  Co.  v.  fToftio,  70  Id.  629;  Hormtein 
▼.  GretU  Western  R.  B.  Co.,  51  Pa.  St  87;  Boo^s  Case,  71  Id.  276;  Dickenson 
▼.  FUeMmrg,  13  Qray,  546;  Carpenter  v.  LabMlaff,  4f  N.  H.  218;  Commissioners 
qf  Asheville  v.  Johnston,  71  N.  G.  398;  KeUhOfwrg  <Cr  E.  B.  B.  Co,  v.  Henry, 
79  HL  290;  CarU  y.  SOOwaier  A  St.  P.  B.  B.  Co.,  16  Minn.  260;  Vicksbwrg,  8. 
S  T.  B.  B.  Co.  V.  Calderwood,  15  La.  Ann.  481;  Mills'  Em.  Dom.,  sec.  153. 
Nor  can  benefits  to  one  piece  of  land  be  set  o£F  against  damages  to  another 
pieoe^  although  the  two  may  belong  to  the  same  owner.  And  different  blocks 
in  a  town  are  regarded  as  separate  parcels:  Todd  y.  KanbakeeA  I.  B.  B.  Co,, 
78 CL  530;  Bt^alo,  Bayou, B.AO.  B. B.  Co. ▼.  Farris,  26 Tex.  588;  Koestis^ 
hader  v.  Pehxe,  41  Iowa,  204.  And  an  Inoorporated  company  which  owns  a 
lot  in  the  vicinity  of  a  public  improvement  is  not  liable  to  be  assessed  for 
benefits,  if,  by  the  terms  of  the  grant  by  which  the  lot  is  held,  it  can  be  ap- 
propriated only  to  a  specific  purpose,  which  can  not  by  any  possibility  be 
rendered  more  advantageous  by  the  opening  of  a  street  or  square:  Owners  of 
Chrownd  ete.  v.  Mayor  etc  of  AJbatty,  15  Wend.  874;  Mills'  Bdl  Dom.,  see. 
157. 

Judge  Cooley,  in  a  note  on  page  570  (marg.)  of  his  work  on  constitutioDal 
limitations,  says,  in  reference  to  the  rule  allowing  benefits  to  be  set  off 
against  damages:  "  It  has  sometimee  been  objected,  with  great  force,  that  it 
was  unjust  and  oppressive  to  set  off  benefits  against  the  loss  and  damage 
which  the  owner  of  the  property  sustains,  because  thereby  he  is  taxed  for 
such  benefits,  while  his  neighbors,  no  part  of  whose  land  is  taken,  enjoy  the 
same  benefits  without  the  loss."  And  this  objection  would  seem  to  have 
peculiar  force  in  cases  where  the  property  is  taken  by  a  private  corporation, 
to  be  used  solely  for  the  profit  and  advantage  of  the  individuals  who  compose 
the  corporation. 

Casks  Dxntiko  Bight  to  Bit-oif.— In  some  states  the  ri^^t  to  set  off 
benefits  is  not  allowed  in  any  case  whatever.  In  these  cases  it  is  held  that 
payment  must  be  made  in  money,  and  can  not  be  made  in  benefits  of  any 
kind:  Bobbins  t.  MUwanhee  S  H.  B.  B.  Co.,  6  Wis.  636;  loom  ▼.  MistUsippi 
C.  B.  B.  Co.,  36  Miss.  300;  Penrlee  v.  WaiUs,  37  Id.  172;  Ifew  Orleans,  J.  A 
Q.  N.  B.  B.  Co.  V.  Moye,  39  Id.  374;  Wooc^folk  v.  NaskoUU  A  C.B.B.  Co., 
2  Swan,  422;  Alabama  A  Flo.  B.  B.  Co.  ▼.  Burkett,  42  Ala.  83.  In  the  last 
case  it  was  decided  that  ''just  compensation,"  within  the  meaning  of  the 
constitution  of  Alabama,  must  be  made  in  money,  and  any  increased  value 
of  the  lands  of  the  owner  arising  from  the  public  works  for  which  such  lands 
are  taken,  can  not  be  considered  in  assessing  the  amount  of  compensation  to 
be  paid  for  the  portion  taken.  And  in  Israel  v.  JeweU,  29  Iowa,  475,  it  was 
decided  that  in  assessing  the  damages  occasioned  by  the  taking  of  private 
property  for  public  use,  the  advantages  that  may  result  to  the  owner  on  ac- 
count of  the  improvement  for  which  the  property  is  taken,  can  not  be  con- 
sidered.   See  also  Frederick  v.  Shane,  32  Id.  254. 

SET-07F    AGAINST   DAMAGES    0NI.T,    KOT  AGAINST  VaLUS  OV   LaNS.— The 

rule  which  is  by  some  regarded  as  the  fairest,  in  dealing  with  benefits  and 
disadvantages,  is  to  allow  benefits  to  be  set  off  against  damages  only,  but  not 
against  the  vidue  of  the  land  actually  taken.  In  the  application  of  this  role 
the  value  of  the  land  taken  must  be  paid  in  money.  But  if  the  land  not 
taken  is  specially  injured,  the  special  benefits,  if  any,  that  it  receives  may 
be  deducted  from  the  amount  of  the  damages,  in  order  to  detennine  what  is 
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jntt  oompeimtion  for  the  iajoiy  to  the  land  not  taken:  Mills'  Em.  Dom., 
■ec.  158;  MUcheU  t.  ThonUon^  21  Qratt.  164;  Jame»  River  and  Kan,  Co, 
T.  Turner,  9  Leigh,  818;  SkijilBy  ▼.  BaUimort  A  P.  R.  R.  Co.,  84  Md.  886i 
RaleighSA.  A.  L.R.  R.  Co.  ▼.  fPidber, 74 N.  0.  220;  Maffor eU.  <^ AOamia 
▼.  Central  R,  R.  A  B.  Co.,  63  Qa.  120;  City  ComieU  of  Attffutia  ▼.  iforb,  60 
Id.  612;  The  Mayor  etc.  o/.SoMmnah  v.  HairtMge,  87  Id.  113;  JoneeY.  WUU 
VaJOey  R.  R.  Co.,  80  Id.  43;  NeweaeOe  A  R.  R.  R.  Co.  ▼.  Brumbaxh,  6  Ind. 
648;  SvAimiey  v.  FariWofyne,  M.  A  C.  R.  R.  Co.,  60  Id.  206;  WUwn  ▼.  J?odb- 
fwrd,  R.  I.  S  8L  L.  R.  R.  Co.,  69 DL  278;  Todd  v.  KankaheidtL  R.  R.  R.  Co.^ 
78  Id.  680;  Wagner  ▼.  Gage  Co.,  8  Neb.  287;  8vtUm*$Beim  ▼.  Loirimritte,  5 
Dan*  (Kj.),  28;  RMneon  v.  Robinson,  1  Day.  162;  Henderwm  S  N.  R.  R. 
Co.  ▼.  Dickautm,  17  B.  Hon.  178;  LonimfUle  S  N.  R.  R.  Co.  ▼.  CRaubnyok,  1 
Bnah,  825;  EUzabethiown  S  P.  R.  R.  Co.  ▼.  HOm,  8  Id.  681;  TfoMffoGbv. 
NaehvOU  A  C.  R.  R.  Co.,  2  Swan,  422;  State  ▼.  MiUer,  28  N.  J.  L.  888{ 
Bii^alo,  Bayou,  B.  A  C.  R.  R.  Co.  ▼.  FarrU,  26  Tex.  688;  VkiUlmrg,  S.  A  T. 
R.  R.  Co.  Y.  Caiderwood,  16  La.  Ann.  481;  New  OHeane  O.  A  O.W.R.  R. 
Co.  Y.  Lagarde,  10  Id.  160;  Chapman  Y.OtkkoBk  A  Mim.  R.  R.R.  Co.,  nvnn, 
629. 

GovBTiTunoirAL  PBOvmoira. — ^In  many  of  the  veoent  oonstitations  the  qnea- 
tion  of  letting  off  benefita  is  set  at  rest  by  ezplioit  provisiona  on  the  sabJeoL 
The  constitation  of  Ohio,  adopted  in  1861,  haa  two  provisions  on  this  snbjeot 
In  article  1,  section  19,  it  provides  that,  "where  private  property  shall  be  taken 
for  pnblio  use,  compensation  therefor  shall  be  first  made  in  money,  or  first  se- 
cured by  a  deposit  of  money;  and  such  compensation  shall  be  assessed  by  a 
jary,  withont  dednction  for  benefits  to  any  property  of  the  owner.'*  And 
article  13,  section  5,  provides  that  '*  no  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation,  until  full  compensation  therefor  shall  be  first  made 
in  money,  or  first  secured  by  a  deposit  of  money  to  the  owner,  irrespective  d 
any  benefit  from  any  improvement  proposed  by  such  corporation.''  These 
provisions  were  construed  by  the  supreme  court  in  the  case  of  Oiesy  v.  Om- 
dnnati,  W.  A  Z.  R.  R.  Co.,  4  Ohio  St.  808,  and  were  decided  to  be,  in  legal 
effect,  identioaL  And  it  vras,  in  that  case,  held  that  when  land  is  taken  nn* 
der  either  section,  its  fair  market  value  in  cash,  at  the  time  it  is  taken,  must 
he  paid  to  the  owner;  and  the  jury,  in  assessing  the  amount,  have  no  right  to 
consider  or  make  any  use  of  the  fact  that  it  has  been  increased  in  value  by 
the  proposal  or  construction  of  the  improvement.  It  was  said  by  counsel,  in 
arguing  this  case,  that  the  framers  of  the  constitution  intended  to  overthrow 
the  rule  of  law  laid  down  in  the  principal  case.  And  Maxwell,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  Wagfmer  v.  Cage  Co.,  3  Neb.  243,  said  that  the 
first  provision  given  above  seemed  to  have  been  incorporated  into  the  constitu- 
tion in  consequence  of  the  decision  in  the  principal  case,  and  in  the  case  of 
Brwm  V.  Cmeinnatl,  14  Ohio,  541.  But  in  Cleveland  v.  Wick,  18  Ohio  St.  803, 
it  was  decided  that  an  assessment  upon  lands  fronting  on  a  street,  to  reim- 
burse the  owner  of  lands  taken,  is  not  in  violation  of  the  foregoing  provisions 
of  the  constitution. 

The  CoNsnruTioK  ov  Kansas,  article  12,  section  4,  provides  that "  no  right 
of  way  shall  be  appropriated  to  the  use  of  any  corporation  until  full  compen- 
sation therefor  be  first  made,  irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation."  In  ComnUeeionere o/PottawaUomie  Co* 
V.  0*8ullivan,  17  Kan.  58,  this  provision  was  construed  to  apply  oniy  to 
sanals,  railroads,  and  other  similar  cases  in  which  some  corporation  takes  a 
use  or  benefit  in  the  proposed  way  other  than  the  use  and  benefit  enjoyed  by 
the  public.    And  it  was  there  held  that  where  the  land  is  taken  by  thepublie 
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for  a  pablio  oae,  it  may  show  what  direct  and  special  benefits  aoome  to  an  Ib- 
dividnal  claiming  damages,  and  that  these  special  benefits  may  be  applied  to 
the  redaction  of  the  damages  otherwise  shown  to  have  been  sustained. 

The  Caluobhia  Constitution  of  1879,  article  1,  section  14,  provides  tha* 
**  no  right  of  way  shall  be  appropriated  to  the  nse  of  any  corporation  other 
than  mnnicipal  ontil  fall  compensation  therefor  be  first  made  in  mooey,  or  as- 
certained and  paid  into  coart  for  the  owner,  irrespectiye  of  any  benefit  from 
any  improvement  proposed  bysaoh  corporation."  This  provision  overrides 
the  decision  of  the  sapreme  court  in  San  Franetseo,  A,  A  8,  B,  JS,  Co,  v.  Gald* 
weU,  21  CaL  867,  in  the  case  of  private  corporations,  bat  of  course  leaves  the 
doctrine  there  laid  down  unafifocted  In  cases  where  rights  of  way  are  appro- 
priate i  by  mtmidpal  corporations. 

Tex  Conbtitution  ov  Illinois  of  1870^  art  2,  sec.  13,  provides  that  "  pri* 
vate  property  shall  not  be  taken  or  damaged  for  pablio  use  without  Just  com- 
pensatioa."  In  Catymter  v.  Jennings^  77  CL  250,  it  was  decided  that,  under 
this  section,  the  full  value  of  land  taken  for  a  public  highway  must  be  paid 
in  money  alone,  disregarding  all  benefits  and  advantages  that  may  result  to 
that  portion  of  the  owner's  land  not  taken,  by  reason  of  the  establishing  d 
the  road;  and  it  is  not  in  the  power  of  the  legislatare  to  provide  otherwise. 
But  In  a  case  where  no  land  was  taken,  but  part  of  an  owner's  property  was 
damaged  and  a  part  benefited  by  an  improvement,  it  was  held  that  no  dam* 
af^e  was  done  to  the  owner,  if  the  benefits  were  equal  to  the  Injuries:  Shanh 
neOown  v.  Maton,  82  Id.  337. 

Thx  Tk3L4S  Ck)N8TiTUTi0N  of  1876  provldes,  art  1,  sec.  17,  that  "no  per- 
son's property  shall  be  taken,  damaged,  or  destroyed  for  or  applied  to  pablio 
use  without  adequate  compensation  being  made."  Fair  compensation  la 
money  must  be  first  made  to  the  owner.  Benefits  expected  to  result  to  him 
from  the  public  use,  can  not  be  ofihet  sgainst  the  compensation:  CfUy  qfParU 
V.  Mtuon,  37  Tex.  447. 

Ths  Arkansas  Constitution  of  1874  provides,  art  2,  seo.  22,  that  "pri- 
vate property  shall  not  be  taken,  appropriated,  or  damaged  for  public  use^ 
without  just  compensation  therefor."  The  legislature  can  not  authorize  the 
setting  off  of  benefits  in  reduction  of  damages:  WhUekead  v.  Arbanaas  O.  H, 
B.  Co.,  28  Ark.  460. 

Thx  Missouri  Constttution  of  1875  provides,  art  2,  seo.  21,  that  "pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation." In  Wyandotte,  K,  (7.  A  N.  W.  B,  W,  Co.  v.  Waido,  70  Mo.  629, 
It  was  decided  that  in  estimating  damages  the  jury  should  consider  the  quan- 
tity and  value  of  the  land  taken,  and  the  damages  to  the  tract  of  which  it 
forms  a  part,  by  reason  of  the  road  running  through  it,  and  from  the  sum  of 
these  deduct  the  benefits,  if  any,  peculiar  to  that  tract,  arising  from  the  run- 
ning of  the  road  through  it 

'  Thx  Iowa  Oonstxtution  of  1857»  art.  1,  sec  18,  provides  that  "dam- 
ages shall  be  assessed  by  a  jury,  who  shall  not  take  into  consideration  any 
advantages  that  may  result  to  said  owner  on  account  of  the  improvements  for 
which  it  is  taken."  Under  this  provision  the  jury  can  not  take  into  account 
any  advantage  or  benefit:  Frederick  v.  Shane,  32  Iowa,  254;  lerael  v.  JewetU 
29  Id.  475. 

In  Indiana,  it  Is  decided,  under  the  statute  of  that  state,  that  no  deduo* 
tion  can  be  made  for  any  benefit  that  may  be  supposed  to  result  from  the 
oontemplated  work:  Qrand  Bapide  A  L  B,  B.  Co,  v.  Horn,  41  Ind.  479. 

ExpXNSE  or  Fenctnc.  along  the  line  of  a  railroad  is  a  proper  item  to  be 
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taken  into  aooonnt  in  estimating  damagea^  unless  the  company  is  bound  ta 
fence  its  road:  OreemnUe  ^  C.  B.  S.  Co.  ▼.  Partlow,  5  Bich.  428;  fTtnofia  S 
8i.  P,  E.  R.  Oo.  ▼.  Waldron,  11  Minn.  516;  BuUe  County  ▼.  Bo^dttum^  10  P. 
C.  L.  J.  682. 

Tncs  ov  EBTDCATnro  VALnB.^The  value  is  to  be  estimated  as  4>f  tbe  tima 
of  filing  tiie  petition,  and  not  as  of  the  time  of  the  trial  and  verdict:  Bwri  ▼. 
Merthamt^  Ins,  Co,,  115  Mass.  1.  Bat  the  joiy  are  not  confined  to  the  con* 
■ideration  of  the  state  of  facts  as  they  existed  at  the  time  the  land  was  taken, 
bat  may  consider  the  sabject  in  the  light  of  the  facts  as  they  eadst  at  the  tima 
of  the  trial:  Hay»  v.  Ottawa,  O.  S  F.  R,  V.  B.  B.  Co.,  54  BL  373. 

Lbqissjltubm  gam  not  Fix  Amount  ov  Bxhbvixs  to  be  allowed.  That  is  a 
question  to  be  determined  by  a  Judicial  proceeding  similar  to  that  used  in  as* 
oertaining  damages:  Camon  v.  Coleman,  11  N.  J.  Eq.  106;  Cotter  v.  THde 
Water  Co.,  18  Id.  54. 

CoMFiNSATiOK  MUST  BB  DT  MoNXT,  and  can  not  be  partly  in  otfasr  things: 
Ceidral  Ohio  B.  B.  Co.  v.  HoOer,  7  Ohio  St  220. 

Pbopbbtt  Liabli  to  Contbibutb. — ^The  right  of  way,  ri^^t  of  oecupaaoy, 
franchise,  and  interest  of  a  street  railway  oompany  having  a  track  in  a  street 
under  a  charter  from  the  legislature,  and  under  a  contract  with  a  city  coun- 
eil,  is  a  property,  and  as  such  is  liable  to  be  assessed  for  benefits  in  the  widen- 
ing of  the  street  upon  which  it  runs  its  cars,  the  same  as  any  other  prop- 
erty benefited  by  the  proposed  improvement:  Ciieago  OUy  B.  W.  Co.  v.  CM- 
eago,  90  HL  578;  Parmelee  v.  CkitoaQO,  60  Id.  267;  Chicago  vk  Boer,  41  Id. 
106. 

BlOBT  TO  SbT  OfW  BBNBmS  IB  NOT  TO  BB  BbVBBBBD  TO  TaXENO  P0WBB» 

but  to  that  of  eminent  domain:  Mills'  Em.  Dom.,  sec  149;  Oooley's  Constb 
Urn.  560  (marg.  p.);  StOUm'e  Heire  v.  CUy  qfLouiniUe,  5  Dana  (Ey.),  28. 

Citations. — ^The  principal  case  is  cited  to  the  point  that  benefits  may  be 
ofiEset  sgainst  damages,  in  the  following  cases:  Brown  v.  Cincinnaii,  14  Ohio^ 
641;  Kramery.  Cleveland  A  P.  B.  B.  Cb.,50bioSt.  145;  Cdumbua,  P.  dil.B. 
B.  Co.  V.  Simpson,  Id.  253;  In  re  dncmnaU,  H.  dt  St.  L.  B.  B.  Co.,  6  W.  L.  J. 
853;  MaUme  v.  ToUdo,  34  Ohio  St.  650;  San  FrawAsco  A.  A  8.  B.  B.  Co.  v. 
Caidiwea,  81  Gal.  874;  and  in  Beelmer  v.  Warner,  22  Ohio  St  291,  as  authorify 
for  the  proposition  tiiat  the  right  to  trial  by  Jury  does  not,  in  Oliio,  seem  to 
extend  to  actions  or  prooeedings  for  the  appropriation  of  private  piroperty  ta 
public 
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[14  Ohio,  232.] 

Ikfant  vndbb  Aob  ov  Fourtbek  is  Pbesubcbd  to  BB  Ingapablb  d  tlia 
crime  of  committing  or  attempting  to  commit  rape.  Such  presumption 
may  be  rebutted  by  proof  that  he  had  arrived  at  the  state  of  puberty, 
and  was  capable  of  consummating  the  crime  of  which  he  is  accused. 

Indicttment  for  rape.  At  the  trial  the  defendant  produced  evi- 
dence tending  to  show  that,  at  the  time  of  the  alleged  commis- 
flion  of  the  offense,  he  y/bb  under  the  age  of  fourteen  years. 
The  Btate  adduced  evidence  tending  to  show  that  he  had,  at  the 
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time  alleged,  arriyed  at  the  age  of  puberty.  The  oonrt  charged 
the  jtiiy  that  the  fact  of  the  defendant  being  under  fourteen 
years  of  i^e  "was  presumptive  evidence  that  he  had  not  arziTed 
at  physical  puberty,  and  that  this  presumption  must  be  repelled 
by  the  state;  and  that  if  they  found  that  the  defendant  had  in 
ffkct  amyed  at  physical  puberty,  the  circumstance  of  his  being 
imder  fourteen  would  not,  in  law,  authorize  them  to  acquit  him. 

Pierpont  and  Sparrow,  for  the  plaintiff. 

Lewis  Heyl,  tot  the  state. 

By  Court,  Bbad,  J.  Our  statute  fixes  no  age  within  which  a 
person  is  incapable  of  committing  or  attempting  to  commit  the 
crime  of  rape.  The  common  law,  presuming  that  an  infant* 
under  the  age  of  fourteen  years,  is  unable  to  commit  the  crime 
of  rape,  and  therefore  he  can  not  be  guilty  of  it,  or  of  an  as- 
sault with  intent  to  commit  a  rape;  and,  if  he  be  under  that 
age,  no  evidence  is  admissible  to  show  that,  in  point  of  fact,  he 
oould  commit  the  crime.  This  has  been  the  established  law  of 
England  for  many  hundred  years,  nor  has  it  been  departed  from 
in  the  United  States,  except  in  a  single  instance  in  the  state  of 
Massachusetts,  where  it  was  held  that  a  boy  imder  the  age  of 
fourteen  years,  could  be  convicted  of  an  attempt  to  commit  this 
offense.  This  doctrine  proceeds  upon  the  ground  of  impotenqy, 
rather  than  want  of  discretion;  because  all  persons,  in&nts,  and 
even  females,  may  be  convicted  of  aiding  and  assisting  in  this 
offense,  as  well  as  in  oth^r  crimes,  if  there  be  proof  that  the  in- 
fant had  a  mischievous  discretion.  The  question  is,  shall  this 
presumption  of  the  common  law  prevail  in  Ohio,  to  exempt  the 
person  under  fourteen  years  from  punishment  for  the  actual  com- 
mission of  a  rape  or  an  attempt  to  commit  a  rape  ?  And,  if  not, 
to  what  extent  will  it  be  recognized?  And  will  proof  of  posi- 
tive capacity  to  commit  the  offense,  authorize  the  conviction  of 
a  person  under  the  age  of  fourteen  years,  of  the  crime  of  rape, 
or  an  attempt  to  commit  it  ?  We  admit  that  we  have  much  hesi- 
tation in  departing  from  long-established  principles  of  law, 
which  have  had  the  sanction  of  the  wisest  judges  and  the  test 
of  years.  But  the  principles  of  the  common  law  respecting  evi- 
dence and  the  capacity  to  commit  crime,  are  founded  in  the 
very  reason  of  things,  the  nature  of  man  and  social  life,  and  are 
adopted  from  their  innate  truth  and  good  sense.  Those  princi- 
ples of  law  which  are  of  binding  force  only  from  the  authority  of 
truth,  maybe  justly  styled  the  perfection  of  reason;  and  the  obli- 
gation of  the  rules  of  the  common  law  having  this  foundation,  it 
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is  «  maadm  that,  when  fhe  reason  out  of  which  the  role  giTen, 
ceases,  the  rule  itself  ceases. 

Rape  is  defined  to  be  fhe  having  unlawful  and  carnal  knowl- 
edge of  a  woman,  by  force  and  against  her  will.  To  constitute 
this  carnal  knowledge,  there  must  be  both  penetration  and 
emission;  both  these  are  necessary  elements  in  the  crime  of 
rape.  Hence,  before  an  infant  has  arxiyed  at  the  age  of  puberty; 
or  before,  by  the  physical  laws  of  human  nature,  he  can  emit 
seed,  he  is  incapable  of  committing  the  crime  of  rape.  If, 
then,  it  be  a  &ct  that,  prior  to  the  age  of  fourteen,  a&  infant  ia 
incapable  of  emission,  the  rule  of  law  which  fixes  that  as  the 
age  within  which  an  infant  can  not  be  conyicted  of  rape  or  an 
attempt  to  commit  it,  is  founded  in  reason,  and  is  of  binding^ 
authority;  because  it  proceeds  upon  the  &ct  that  the  infant  has 
not  committed  the  crime  and  could  not  commit  it.  If  it  were 
an  invariable  law  of  human  nature  that  an  infant  under  the  age 
of  fourteen  years  could  not  emit  seed,  it  would  be  a  reasonable 
rule  that  evidence  should  not  be  permitted  to  contradict  it;  be- 
cause it  would  be  worse  than  idle  to  introduce  evidence  to  con- 
tradict that  which  is  necessarily  true. 

But  if ,  in  a  vast  majoriiy  of  cases,  infants  under  the  age  of 
fourteen  years  are  incapable  of  emitting  seed,  then  it  is  a  rea- 
sonable and  necessary  presumption  of  law  that  any  named  in- 
fant under  that  age,  is  incapable  of  committing  the  crime;  and 
the  presumption  is  strong  or  weak  just  in  proportion  to  the  rare- 
ness or  frequency  of  the  exceptions.  Now,  in  the  moist  and 
cold  climate  of  England  and  most  of  the  countries  of  northern 
Europe,  it  is  so  seldom  that  an  infant  under  the  age  of  fourteen 
is  capable  of  emission,  that  it  is  assumed  as  a  fact  that,  prior  to 
that  age,  he  is  never  capable;  and  hence,  under  that  age,  no  one 
can  be  convicted  of  rape.  This  rule  there,  may  have  reason. 
But,  in  tropical  climates,  where  the  male  usually  arrives  at  pu- 
berty before  the  age  of  fourteen,  the  rule,  instead  of  being 
founded  in  reason,  would  contradict  both  reason  and  fact.  It 
is  an  admitted  law  of  physiology,  that  climate,  habit,  and  con- 
dition of  life,  have  much  influence  in  hastening  or  retarding  the 
age  of  puberty.  Different  races  of  men  differ  as  to  the  age  of 
puberty. 

In  our  climate,  the  age  of  puberty  is  frequently  earlier  than 
in  that  of  England  or  the  more  northern  states  of  this  union. 
We  have  among  us  almost  every  variety  of  the  races  of  men.  To 
adopt  the  rule,  then,  which  exists  in  England  and  more  northern 
countries,  where  the  climate,  condition,  and  habits  of  the  peo- 
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pie  are  different,  and  the  population  mosflj  of  one  race,  would 
not  only  be  a  departure  from  reason  and  good  sense,  but  would 
be  in  yiolation  of  the  statute  itself,  by  withdrawing  persons  who 
had  actually  violated  it,  from  punishment.  In  England  they  do 
not  propose  to  permit  guiliy  persons  to  escape,  but  assume  the 
physical  impossibiliiy  of  an  in&nt  under  fourteen  years,  being 
capaUe  of  being  guilty.  In  our  state,  we  know  that  many  in- 
fants under  fourteen,  are  capable  of  being  guiliy;  but  that  a 
majority  are  not  capable,  under  that  age.  Hence  we  are  com- 
pelled to  suit  the  rules  of  law  to  the  fact,  as  the  rule  itself  has 
no  authority  but  in  fact.  The  reason  of  the  rule,  excluding 
proof  that  an  infant  under  the  age  of  fourteen  years  is  capable 
of  committing  the  crime  of  rape,  ceasing,  the  rule  itself  ceases. 
Modified,  then,  to  our  own  circumstances  and  condition,  the  law 
is  this:  An  infant  imder  the  age  of  fourteen  years  is  presumed 
to  be  incapable  of  committing  the  crime  of  rape,  or  an  attempt  to 
commit  it;  but  that  presumption  may  be  rebutted  by  proof  that 
he  has  arriyed  at  the  i^e  of  puberty  and  is  capable  of  emission 
and  consummating  the  crime. 

The  charge  of  the  court  below  was,  therefore,  correct;  and  we 
refuse  to  reverse  the  judgment. 


CiTBD  in  Blaeklmm  ▼.  State,  22  Ohio  8t.  HI,  m  »  OMe  in  which  it  teemed 
to  be  held  that  emiarion  ii  a  necessary  element  in  the  crime  of  rape;  in  ^itt* 
Mddle  ▼.  StaiCf  86  Id.  65,  to  the  point  that,  in  Ohio,  the  preaomption  that  a 
boy  under  fourteen  can  not  commit  the  crime  of  rape,  may  be  rebutted. 


0VIA3!T  V.   BbOWN  EI  AL. 

[14  Omo,  386.] 

OovsT  ov  Equctt  will  not  Set  Aside  Sheriff's  Sale  ov  Land  in  order 
to  let  in  an  equitable  claim  thereto  of  a  third  person,  when  the  effect  d 
doing  so  would  be  merely  to  place  him  in  the  same  position  that  he  was 
in  before  the  sale  was  set  aside. 

Title  ov  Purohaseb  or  Land  at  Shsbifv's  Sale  Vests  in  Him  vbom  Day 
ov  Sale,  although  the  deed  be  not  executed  until  a  subsequent  date. 
And  if  he  buys  in  good  faith  without  notice  of  a  dormant  equity,  he  wiU 
be  regarded  as  a  bonajide  purchaser,  although  he  afterwards  reoeivo  suok 
notice  prior  to  the  execution  of  the  deed. 

Bill  in  ohanceiy.    The  opinion  states  the  ease. 
William  S.  C,  OHs  and  P.  B,  WUcox,  for  the  complainant. 
E.  Whedon,  Hitchcock,  and  fPUder,  for  the  defendants. 
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Bj  Court,  Bibgbabd,  J.  The  object  of  tMs  bill  is  to  reach  an 
equity  in  certain  land  sold  on  an  execution  in  favor  of  Gajlord, 
and  purchased  by  Chamberlain,  who  has  the  legal  title.  Much 
testimony  has  been  taken,  numerous  points  of  law  ndsed,  and 
great  pains  taken  in  preparing  the  very  elaborate  arguments 
upon  several  questions  of  fact,  and  of  conflicting  evidence  as 
well  as  of  law.  So  far  as  we  deem  it  important  to  a  correct  un- 
derstanding of  our  views  of  the  merits,  these  matters  of  fact 
and  mooted  points,  will  be  noticed  in  this  opinion.  And,  for 
the  sake  of  brevity,  those  only  will  be  noticed  which  we  con- 
sider important,  as  being  those  upon  which  the  merits  of  the 
controversy  depend. 

The  land  in  dispute  was  conveyed  by  deed  to  John  Brown,  on 
the  twenty-third  day  of  October,  1888.  Gaylord's  judgment  was 
a  lien  upon  all  of  Brown's  land,  from  the  twenty-seventh  day  of 
May,  1889,  the  first  day  of  the  term  of  the  court  of  common 
which  it  was  rendered.  On  the  seventeenth  day  of  June,  1889, 
Brown  mo^rtgaged  all  his  lands,  including  this  now  in  contro- 
versy, to  the  respondents.  Wells  and  Wadsworth,  to  secure  a 
large  sum  of  money.  August  29,  1889,  two  days  before  the 
rendition  of  judgment  in  favor  of  Gaylord  against  Brown,  in 
the  supreme  court,  Brown  assigned  all  his  property,  real  and 
personal,  to  De  Peysten,  in  order  to  prevent  a  levy  by  Gaylord. 
On  the  seventeenth  of  September,  1887,  the  Western  Beserve 
Bank  obtained  the  judgment  set  forth  in  the  bill  against  Brown 
and  his  sureties,  which  was  paid  on  execution  by  complainant. 
October  12, 1840,  the  land  in  dispute  was  sold  on  the  execution 
in  favor  of  Gaylord,  and  bid  in  by  Chamberlain  at  one  thousand 
six  hundred  and  eighty-one  dollars,  and  the  execution  was  re- 
turned satisfied  at  the  November  term,  1810,  of  the  Portage 
common  pleas.  After  the  return  of  the  writ,  and  between  that 
time*  and  the  execution  of  the  sheriffs  deed.  Chamberlain  had 
notice  that  the  complainant  claimed  to  hold  an  interest  in  the 
land  by  virtue  of  the  title  bond  set  forth  in  the  bill.  Whether 
he  had  such  notice  before  the  confirmation  of  the  sale,  or  at 
what  precise  time,  is  a  question  of  some  doubt. 

It  is  equally  doubtful  whether  this  title  bond  had  not  been 
surrendered  by  the  complainant  at  the  time  Brown  received  his 
deed  for  the  land.  Indeed,  it  is  difficult  to  reconcile  the  state- 
ments and  conduct  of  Oviatt,  as  disclosed  by  the  evidence,  with 
the  supposition  that  he  held  this  bond  from  the  date  of  the  re- 
ceipt attached  to  De  Peysten's  deposition.  But,  admitting  that 
he  so  held  it,  and  admitting  that  Chamberlain  had  notice  be- 
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tween  the  retam  of  the  writ  and  the  sabeeqaent  term  of  the 
court  at  whioh  the  sale  was  confirmed,  and  a  deed  ordered  hj 
the  court,  in  our  view,  the  complainant  is  not  entitled  to  the 
decree  whioh  he  seeks.  The  rights  and  the  acts  of  Gajlord  and 
Chamberlain,  and  the  situation  of  Oviatt's  eqniiy,  must  all  be 
taken  into  consideration,  when  coming  to  a  conclusion  as  to  the 
merits  of  their  claim  in  chancery. 

OriatVs  rights  to  this  equiiy  could  not  hare  availed  him  any- 
thing in  opposition  to  the  mortgage  to  Wadsworth  and  Wells, 
who  were  bona  Jide  purchasers  without  notice.  That  mortgage 
corered  two  other  tracts  of  land,  ample  to  satisfy  the  judgment 
of  Gaylord,  which  was  a  lien  prior  to  the  mortgage;  and,  had 
the  sale  been  set  aside  at  the  time  it  was  confirmed,  the  oonse* 
quence  must  have  been  a  le^y  of  an  dliaa  writ  by  Gktylord  upon 
the  other  land  covered  by  the  mortgage,  and  the  operation 
would  have  produced  a  sale  of  this  land  upon  the  decree,  in- 
stead of  the  execution.  Had  that  course  been  adopted,  com- 
plainant would  have  been  left  precisely  where  he  is  now,  without 
any  benefit  from  his  secret  bond.  The  proceeds  of  all  the  lands, 
without  any  such  bills  of  costs  as  this  useless  operation  would 
have  caused,  foimd  are  insufficient  to  satisfy  the  mortgage  and 
the  judgment.  What  was  done,  has  produced  the  precise  result 
that  ought  to  have  been  produced.  It  is  what  a  court  of  equity 
would  have  done,  if  all  the  parties  were  before  it  asking  a 
distribution  of  the  proceeds  of  the  lands  boimd  by  the  judg- 
ment of  Gktylord,  and  embraced  in  the  mortgage.  The  claim 
would  haye  been  marshaled  so  as  to  satisfy  Gaylord's  judgment 
first,  and  then  the  mortgage  to  the  extent  of  the  value  of  Uia 
remaining  lands. 

Another  view  of  the  case  is  equally  dedsive.  The  title  of 
Chamberlain  was  acquired  at  a  sheriff's  sale,  which,  by  statute, 
vests  in  him  the  title  from  the  day  of  the  sale.  The  deed  exe- 
cuted at  a  subsequent  date,  has  relation  back  to  that  date,  and 
is  as  effectual  as  if  then  made.  It  is  not  pretended  that  the 
purchaser,  at  that  time  (or  if  pretended,  it  is  a  mere  pretense), 
had  any  notice  of  complainant's  equity.  He  made,  then,  his 
purchase  in  good  faith,  without  notice;  satisfied  the  judgment 
without  notice,  and  has  title  by  operation  of  law  anterior  to  the 
notice.  So  that,  if  the  equity  of  Oviatt  were  ever  so  fully  estab- 
lished, it  would  fail,  because  that  of  Chamberlain  is  equal  to  his, 
and  is  coupled  with  the  l^gal  title,  untainted  by  fraud.  There 
is  an  essential  difference  between  a  sheriff's  sale  and  a  private 
sale  in  this.    The  purchase  at  the  former,  purchases  at  his  peril; 
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and  fhe  pmohaie  mon^  goes  to  the  areditor— 4M>t  to  the  owner 
of  the  land;  and^  if  the  title  fail^  he  loeeetheoonndezation.  He 
has  no  reoouxse.  The  pnxohaaer  at  pmato  lale  maj  ameBt  the 
ptoceeding  at  any  stBge  if  oanee  exiatB,  and  look  to  his  Tendor 
for  xedrees.  If  his  title  faOs^  he  maj  soe  and  leeofer  baek  the 
eonsiderfttion  paid. 
Bill  dismissed. 

HncBDoooK,  J.y  was  formerly  oonnsely  and  iheraioiis  took  no 
part  in  deciding  the  oanse. 


MoinSPT  V*  SiCAKB. 

Of  Nolls  PIuwbqui  without  PsisoHXB'ii  Oobsbbt;  sfbar  tht  Jozy 
an  ImpsimUid  and  sworn,  operates  aa  an  aoqvitlal  of  tha  soopsadt  and 
ban  a  aeoond  Indictment  to  tha  same  offenaa. 
ysBDioT  Itbblf»  dt  GiiiurNAL  Gasb,  GoKsnTfTSBB  Bab  to  a  aaoond 
tkm,  whathar  aoch  yerdiot  be  followed  by  Jadgmant  or  not 

CkHTBT  MAT  PAfla  SSMTSSCS  WlTHOITr  BAVIVQ  OaiOOrAL  iNDfOSHXST 

It,  and  if  the  original  be  atolen  from  the  files  its  plaoa  may  be  aoppUed 
by  a  oopy ,  like  any  othar  raoord  or  pleading. 

Isumi'imT  for  grand  laivMny.  The  facts  siiWoiently  appoar 
fJRim  the  opinion. 

Down  FiaU  and  A.  O,  Pncdan,  for  the  plaintiff  in  error. 
O.  H.  Brough,  for  the  state. 

By  Oonrty  Wood,  J.  It  oan  soaroely  be  neoesssiy  to  consider 
the  nmnerons  assignments  of  enor  made  upon  the  record}  sepa- 
rately, since  they  may  all  be  included  imder  the  two  following 
propositions:  1.  Wheilier  the  state,  in  a  criminal  prosecution, 
can,  without  the  prisoner's  consent,  enter  a  noUe  prosequi  on  an 
indictment,  after  the  jury  are  charged  with  his  case;  that  is, 
after  the  jury  are  impaneled  and  sworn?  2.  Whether  the  special 
plea  of  autrefoi8  convid  is  a  bar  to  the  second  indictment,  the 
first  not  being  defectiye,  although  the  couTiction  is  not  followed 
by  sentence  or  judgment  thereon  ? 

As  to  the  first,  we  entertain  the  opinion  that  a  noUe  prosequi  can 
not,  in  such  a  case,  and  under  such  drcumstances,  be  entered 
by  the  state,  without  operating  as  an  acquittal  to  the  accused. 
If  the  rule  be  otherwise,  eveiy  criminal  trial  becomes  at  once 
sulqect  to  numerous  exigencies,  which  may  arise  during  its 
progress,  either  from  defect  of  preparation,  insufilciency  of  tes* 
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timony»  the  unexpected  absenoe,  or  the  impeaohment  of  a  mi- 
neoB,  on  fhe  part  of  the  state,  and  which  a  aeoond,  third,  or 
more  trials,  might,  possiUj,  remedy.  Can  it  be  doubted  that, 
to  allow  such  a  course  to  be  talcen  with  a  prisoner,  would  place 
him  ''twice  in  jeopardy,  for  the  same  offense''?  It  may  be 
done  under  leaye  of  the  court;  his  destiny  is  controlled  hj  no 
fixed  rule,  but  his  &te  is  committed  to  an  uncertain  judicial  dis- 
cretion, too  unlimited  and  too  Tarious  to  furnish  a  just  and  safe 
guide,  and  which  every  cautious  and  prudent  judge  desires  to 
avoid.  I  take  the  true  rule  to  be,  that  a  noQe  prosequi  can  not 
be  legally  entered,  after  the  jury  are  sworn;  and  if  a  prisoner 
be  discharged,  under  pretense  of  such  entiy,  from  the  prosecu- 
tion, and  without  his  consent,  it  is  equivalent  to  an  acquittal, 
and  a  bar  to  a  second  indictment  for  the  same  crime.  The  rule 
should  be  so  in  principle,  and  we  think  is  so  upon  authority. 
In  South  Oarolina,  it  has  been  holden  that  such  entiy  can  not 
be  made  after  the  juiy  is  impaneled;  and,  on  a  trial  for  murder, 
a  question  being  put  to  a  juror,  and  his  answer  given,  the  solic* 
itor  general,  with  permission  of  the  court,  entered  a  noUe  prose- 
qui,  and  the  jury  were  discharged;  and  this  was  held  a  bar  to  a 
subsequent  indictment:  State  v.  MbKee,  1  Bail.  651-658  [21  Am. 
Dec.  499].  In  New  York,  after  the  jury  ia  sworn  and  evidence 
offered,  if  the  prosecutor,  without  the  prisoner's  consent,  with- 
draw a  juror,  merely  because  he  is  not  prepared,  the  prisoner 
can  not  be  again  tried  for  the  same  offense:  The  People  v.  Bar- 
reU,  2  Oai.  804  [2  Am.  Dec.  289].  In  Tennessee,  if  the  jury  be 
allowed  to  separate  without  the  rendition  of  a  verdict,  after  the 
prisoner  be  once  put  on  his  trial,  it  is  held  a  bar  to  a  second 
trial,  on  the  same  indictment:  Staie  v.  Oarr%gue8f  1  Hayw.  241. 
There  is  a  class  of  cases,  however,  in  which  it  has  been  holden 
that,  after  the  trial  has  dosed,  and  the  jury  have  retired  to  de- 
liberate, in  the  exercise  of  a  sound  discretion,  the  court  may 
discharge  the  jury,  continue  the  prosecution,  and  remand  the 
prisoner  for  another  trial,  on  the  same  indictment.  This  was 
done  in  The  People  v.  Goodwin,  18  Johns.  187  [9  Am.  Dec.  208], 
because  the  jury  were  unable  to  agree.  In  the  case  in  SouUi 
Carolina,  before  dted,  it  was  said,  that  authority  was  confined 
to  those  cases  only  in  which  there  was  the  consent  of  the  pris- 
oner, the  illness  of  one  of  the  jury,  the  prisoner,  or  the  court, 
the  absence  of  juiymen,  or  the  impossibility  of  their  agreement. 
It  was  also  said,  ihe  discretion  to  discharge  a  jury  and  remand 
a  prisoner  for  another  trial,  is  a  legal  discretion,  and  to  be  exer- 
cised according  to  known  rules:  Stale  v.  MoKee,  1  Bail.  651-658 
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[21  Am.  Dec.  499].  In  PennsylTania.  this  power  can  onlj  be 
exercised  in  cases  of  absolute  neoessitj.  The  illness  of  the  juiyp 
if  arising  from  privation,  and  removable  bj  food,  and  the  pris- 
oner consent  that  it  maj  be  supplied,  is  not  an  adequate  cause 
of  their  discharge;  and,  if  discharged,  under  such  circumstances, 
another  trial  will  be  barred:  CommonweaUh  y.  Chie^  8  Bawle, 
498,  600;  OammonweaUh  t.  Oook,  6  Serg.  &  B.  677  [9  Am.  Dec. 
466].  The  supreme  comrt  of  Pennsylvania  admit  its  decisions, 
and  those  of  some  of  the  other  states  are  in  conflict;  but  dedare 
the  constitutional  right  of  the  subject  not  to  be  put  in  jeopardy 
a  second  time,  ought  not  to  depend  on  the  arbitraiy  opinion  at 
judges.  In  Hurtey  y.  The  Siate^  6  Ohio,  404,  the  role  held  in 
The  People  y.  Goodwin,  18  Johns.  187  [9  Am.  Dec.  203],  was 
recognised  as  the  law  in  this  state.  But  we  are  unable  to  dis- 
cover, in  any  of  these  cases,  any  established  rule,  direct  or  anal- 
ogous, whidi  will  autfaorise  the  court,  after  full  trial,  and  con- 
viotion,  or  acquittal,  under  the  mere  pretext  of  a  fact  happening 
after  conviction,  with  which  the  plaintiff  had  no  connection, 
and  did  not,  per  fraudenif  produce,  to  put  a  prisoner  on  an- 
other trial.  To  us,  the  felonious  abstraction  of  the  indictment, 
after  conviction  and  before  sentence,  is  no  excuse  nor  justifica- 
tion for  the  leave  given  to  enter  the  noOe  proeequi;  and  the  dis- 
charge of  the  plaintiff,  under  such  entiy,  from  that  indictment, 
we  think  should  be  held  to  bar  the  subsequent  prosecution  for 
the  same  offense. 

By  the  adoption  of  this  rule,  we  do  not  intend  to  maike  any 
infringement,  nor  is  any  peroeived,  on  that  class  of  cases  in 
which  a  new  indictment  or  a  recital  of  a  former  one  is  allow- 
able. This  may  be  done,  when  the  indictment  is  insufficient, 
the  judgment  anested,  and  in  like  oases.  I  am  aware  that,  in 
some  of  the  states,  a  practice  has  grown  up,  of  entering  by  leave 
of  the  court,  a  noQe  prosequi,  after  the  jury  are  sworn  in  cases 
of  misdemeanors;  but  it  has  not  been  followed  in  others;  and  we 
do  not  feel  disposed  to  extend  it  to  cases  where  the  punishment 
on  conviction  is  imprisonment  in  the  penitentiaiy.  There  can, 
we  think,  be  no  question  of  the  right  of  the  state,  after  the  jury 
are  sworn,  to  abandon  any  count,  or  all  the  counts  of  an  indict- 
ment, even  against  the  defendant's  consent;  but  abandonment 
can  not  be  held  to  be  anything  more  than  the  expression  of  the 
opinion  from  the  l^gal  authority  of  the  state,  on  the  insufilcienqr 
of  the  evidence  to  produce  conviction,  in  the  case  made;  and 
it  is  equivalent  to  an  acquittal.  It  justifies  and  requires  from 
the  jury,  with  the  sanction  of  the  court,  a  verdict  of  not  guilty. 
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and  the  prisoner  may  of  right  demand  it.  An  abandonment^ 
therefore,  of  a  criminal  proseoution,  after  the  jury  is  sworn,  is 
tantamount  to  an  acquittal,  and  the  effect  is  the  same;  and  no 
error  is  perceiyed  by  us  in  the  exercise  of  this  right  by  the  state, 
in  reference  to  the  third  count. 

The  opinion  expressed  on  this  point,  disposes  of  the  whole 
case,  and*renders  it  onnecessazy  in  fact  to  consider  the  second 
proposition  stated,  to  wit«  whether  the  special  plea  of  autre^ 
foia  oanvid  is,  of  itself,  a  bar  to  the  second  indictment.  It 
seems,  howerer,  to  be  a  good  bar;  and  to  hold  otherwise,  would 
be,  in  the  language  of  the  bill  of  rights,  to  pat  a  prisoner  twice 
in  jeopardy  for  the  same  offense.  Here  are  an  indictment,  trial 
by  jury,  and  conviction  for  a  crime,  and  a  second  indictment, 
trial,  conyiction,  and  judgment,  for  the  same  crime.  It  is,  in- 
deed, said,  the  former  conviction,  not  being  pursued  to  judg- 
ment, is  inoperative,  and  constitutes  no  bar  to  the  present  in- 
dictment. Is  this  true?  Must  there  be  a  judgment  on  the 
conviction,  in  order  to  render  the  prisoner's  plea  in  bar,  an  an- 
swer in  bar  to  the  second  indictment?  Weholdnot.  The  ver- 
dict itself,  whether  of  conviction  or  acquittal,  formal  or  virtual^ 
constitutes  a  bar:  Stale  v.  Benham,  7  Conn.  414, 418,  etc. ;  Stale  v. 
NarveU,  2  Terg.  24  [24  Am.  Dec.  468].  In  this  last  case,  the 
verdict  was  held  a  bar,  where  the  judgment  was  improperly  ar- 
rested, on  a  good  indictment.  The  only  reason  assigned,  in 
this  case,  for  not  passing  sentence  on  the  prisoner,  on  his  first 
conviction,  is  the  felonious  abstraction  of  the  indictment,  and 
that  &ct  is  singularly  incorporated  into  the  replication  of  nul 
tUl  record^  as  if  a  fact  dehors  the  record  was  triable  by  the  rec- 
ord itself.  It  may,  perhaps,  be  treated  as  surplusage;  and, 
therefore,  the  demurrer  to  the  replication  of  md  tiel  record  was 
properly  overruled,  so  far  as  regarded  the  replication.  It  would 
then  reach  the  plea;  and,  were  it  necessary,  we  should  hold  with 
the  court  of  common  pleas,  in  ovemiling  the  demurrer  to  it, 
that  this  special  plea  is,  as  pleaded,  a  bar  to  the  present  indict- 
ment:  State  v.  Benham^  7  Conn.  414;  United  States  v.  Otbert, 
2  Sumn.  40.  The  difficulties  to  be  overcome  in  reaching  the 
plaintiff  in  error,  so  as  to  pass  sentence  upon  him,  would  by 
no  means  be  insurmountable,  were  it  not  for  the  noUe  prosequi^ 
on  the  former  indictment.  It  was  not  indispensable  to  the  sen- 
tence, that  the  original  indictment  should  be  before  the  court. 
If  lost  or  destroyed  by  accident,  or  by  the  fraud  or  design  of 
the  plaintiff  in  error,  or  stolen  by  him  or  anotiier,  and  the 
prosecution  were  not  in  fault,  its  place  might  have  been  sup- 
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plied  by  a  oopy,  like  any  other  record  or  pleading.  A  copy  of 
the  indictment  is  not  transmitted  mth  the  convict;  but  a  copy 
of  the  sentence  only. 

But  if  the  plaintiff  in  error  had  been  beyond  the  reach  of  pnn- 
ishmenty  by  the  loss  of  the  files,  it  were  far  better  to  let  him 
remain  so,  than  to  introduce  new  roles  which  might  be  easily 
converted  into  wrong,  through  the  means  of  judicial  discretion, 
and  thus  to  hazard  the  rights,  or  take  away  the  protection  be- 
longing to  persons  accused  of  crime.  New  agencies  demand 
new  rules  or  may  change  old  ones;  but  nothing  can  justify  us  in 
giving  to  tike  noUe  prosequi,  the  eflfoct  demanded  by  the  state,  un- 
til, at  least,  other  expedients,  less  objectionable,  are  resorted  to. 

The  judgment  is  reversed. 

Nolle  Pboswuti,  Bmov  ov  Bmtieiko:  See Aoliv.  JSTamiSy, 41  Am.  Bm. 
114,  note  821. 

Plba  ov  GosvionoN  uroir  Good  lumcatmm  u  Bab  to  a  Moond  Jndictnual 
for  the  aftnie  ofBanie,  although  no  Judgment  wm  ever  renderad  upon  nioh  oob- 
Hotion:  Siate  y.  Nmvdl^  24  Am.  Deo.  458,  note  402. 

Thb  PBUfoiPAZiOASi  IS  ciTSD  in  Poage  v.  iStote,  8  Ohio  St  289|  In  DoMm 
T.  SkUe,  14  Id.  500^  and  in  Hmu  v.  SUMie,  24  Id.  189,  to  the  point  that  the 
diflcretion  ezeroiaed  by  a  Judge  in  diiohaxging  a  Jury  without  a  Terdiet  ia  a 
legal  diMsretion;  in  Baier  ▼.  8UUe^  12  Id.  218,  and  in  Siewari  v.  fiState,  15  Id. 
159,  to  the  pdnt  that  the  entry  of  a  noOe  protequi^  or  the  dlaoharge  of  the 
fury  without  the  priaoner's  conaent,  diedhargea  him;  andin  B^wmfliiv.  People 
15  m.  517;  and  in  Loffg  ▼.  People^  8  Bcadw.  App.  Om.  102»  to  the  point  that 
a  verdiot  of  acquittal  or  oonviotion  ia  a  bar  to  a  anbeeqnent  proaeontion  lor  the 
ofienee,  although  no  Judgment  haa  been  entered  upon  it. 


ShtrtiET  v.  Atbbb. 

[U  Obio»  807.] 

AatuAL  DnjvsBT  ov  Died  nrro  Havds  ov  OaAints  u  vov  Ni 
order  to  olotfae  him  with  the  legal  title. 

Dmmd  Dkjvmbsd  am  Bbgrow  Tamjks  Kwwmos  ImoDiAnLT  ov 

ANcn  of  the  oondition;  and,  if  neoenaiy  to  protect  intervning  righti  of 
the  grantee,  it  wiU  be  held  to  take  eflbct  from  iti  firat  delivery  aa  an  ea- 


BiaoTKXNT.  The  premises  in  controversy  vers  sold  by  the 
proprietors,  from  whom  both  parties  claim  title,  to  Elijah  C. 
Case,  who  paid  part  of  the  purchase  money  down  and  gave  his 
note  for  the  balance.  A  bond  was  given  to  him  for  a  deed  on 
payment  of  the  note  and  return  of  the'  bond.  The  other  facts 
appear  from  the  opinion. 
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E.  Phelps,  for  the  plaintiff. 
B.  SianUm,  for  the  defendant. 

Bj  Oonrt,  Wood,  0.  J.  The  law  side  of  this  oonrt  is  not  the 
forum  to  settle  the  equities  between  these  parties.  If  Shirley, 
by  the  assignznent  of  the  title  bond,  in  Beeember,  1888,  ob- 
tained an  eqnify,  which  orerreadhes  the  lien  of  the  lery  whioh 
was  made  on  the  thirteenth  of  April,  1840,  and  to  wUch  Uia 
sheriff's  deed  relates,  he  most  assert  it  in  a  comrt  of  chanoeiy* 
This  assignment,  however,  bears  date  less  than  one  month  after 
Mrs.  Case  filed  her  petition  for  divoroe  and  alimony  in  the 
oonnfy  of  Ashtabula,  and  it  might  possibly  be  a  tight  fit,  to  an- 
swer faToraUy  to  such  an  equity,  whether  it  was  not  acquired  to 
defeat  a  decree  for  alimony,  which  might  thereafter  be  madet 
The  only  question  in  this  suit,  as  it  is  presented,  is,  whether  the 
deed  to  Case  was  deliyeredf  If  it  was  not,  there  was  no  legal 
title  in  Case,  on  which  the  levy  could  attach,  and  Ayres  took 
nothing  by  his  purchase  and  sheriff's  deed,  that  will  enable  him 
to  defend  in  ejectment.  If  there  was  such  deliyexy,  the  levy 
was  eighteen  months  anterior  to  the  conTcyanoe  to  ffliirley,  and 
can  not  be  affected  by  Shirley's  speed  in  placing  his  deed  first 
on  record,  because  he  had  full  notice  of  the  prior  deed  to  Case. 

It  seems  to  be  supposed  that  there  must  hare  been  an  actual 
deliYery  of  the  deed  into  the  hands  of  Case,  to  clothe  him  with 
the  l^gal  title;  but  it  is  not  required.  As  a  general  rule,  when 
an  instrument  is  placed  in  the  hands  of  a  third  person,  as  an 
escrow,  it  takes  effect  from  the  second  deUyery;  but  such  rule 
does  not  apply  when  either  justice  or  neoessify  requires  a  resort 
to  fiction,  in  order  to  avoid  injury;  as  in  case  of  intervening 
rights,  between  the  first  and  second  deliyery,  it  shall  have  rela- 
tion back,  and  take  effect  from  its  first  deUvery,  as  an  escrow:  4 
Kent* s.  Com.  464.  It  is  also  a  rule  of  law,  that  a  deliyery  to  a 
third  person,  for  the  use  of  the  grantee,  without  his  knowledge, 
is  yalid,  if  he  afterwards  assent  to  such  deliyery:  2  Stark.  Ey. 
47?,  note  1.  To  constitute  a  good  deliyery,  the  grantor  must,  it 
is  said,  do  some  act,  putting  it  beyond  his  power  to  reyoke.  The 
deliyery  need  not  be  to  the  paHy;  it  may  be  to  another  person, 
with  authority  from  the  party,  or  to  a  stranger,  for  and  in  be- 
half, and  to  the  use  of  the  party,  without  authority;  and,  in 
either  case,  if  unconditional,  the  deed  will  take  effect  instanter: 
Alsap  y.  Swaihely  7  Conn.  603.  If  deliyered,  as  an  escrow,  when 
the  condition  is  performed,  it  will  in  many  cases,  take  effect 
from  the  first  deliyery:  Buggies  y.  LavMon,  18  Johns.  286  [7  Am. 
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Deo.  875];  BeebmanY.  Froti,  18  Id.  544  [9  Am.  Dec.  246];  Grem 
T.  Winter^  1  Johns.  Oh.  26  [7  Am.  Dec.  475]»  and  cases  cited. 

In  June,  1886,  the  deed  was  in  Elliott's  hands,  to  be  giyen  to 
Case  when  he  paid  the  note  and  retained  the  bond.  Gase 
paid  part,  promised  to  pay  the  rest,  and  take  the  deed.  The 
balance  of  the  note  was  collected  of  Case,  and  Elliott  was  in- 
structed to  give  np  the  deed,  withont  anything  said  in  reference 
to  the  bond.  Elliott  informed  Case  of  this,  bat  Case  did  not 
take  the  deed.  Can  there  be  any  doabt  that  the  deed,  thus  in 
the  hands  of  Elliott,  is,  for  erery  legal  porpose,  in  tibe  hands  ol 
Case,  and  a  Talid  delivery  to  Case  f    We  think  not 

Judgment  for  defendant.     

GniD  in  JUcMft  ▼.  JJofC,  8ft  Ohb  81  212|  and  in  iVioe  ▼.  iWi^^  W. 
dl  a  J2:  J2.  Oo.,  84  HL  H  to  the  point  tfasl  a  daod  cbll?«rad  m  an  manw 
lakat  effect  on  iti  fint  deliveiy,  on  the  perfonusaee  of  the  oooditJon,  If  it  Is 
■eoeewy  In  order  to  proteot  the  grantee  against  IntflrvenlQg  ilghtii  in  Bttm- 
l^T.  ValeiUine,  79  Id.  548,  to  the  point  that  U  a  grantee  get  poawirion  of  an 
eeorow,  wiUumt  perlonnaaoe  of  the  oonditian,  he  obtalm  no  title  tlierabj} 
and  in  Boll  ▼.  .FVwvaMM,  87  Ohio  St.  189,  to  the  point  that  wfaeie  the  grantor 
plaoea  in  the  handa  of  a  depoaitary  a  deed  to  be  deliTcred  to  tiie  giantee  npon 
the  death  of  the  gnmtor,  inaai  ving  the  right  or  power  to  raoaU  the  deed  at 
any  time  boloie  his  deafch,  thne  ia  no  deliirecy,  and  tiie  deed  paaMa  no  title 
to  the  premlaea  therein  deioribed.  In  aaoh  oaaea  the  depositary  Is  the  ag— t 
of  the  grantor,  and  holds  the  deed  sabjeot  to  his  direotion  and  oontroL 

FoBKAL  DsuYiBT  ov  DxiD^  WBES  iTOT  Ebbhtial:  Bee  ifamorT.  BHdgm^ 
42  Am.  Deo.  439,  note  441,  where  other  oases  are  referred  to. 

BsGBOW:  Bee  Perry  y,  Pattereoa,  42  Am.  Deo.  42^  note  426|  ibiCarT.  Jf<Bnt> 
/eM,  87  Id.  164,  note  156;  Bidbv.  Oooiie,  Id.  877,  note  680,  iHmm  atiisi 
eaass  are  ooUeoted. 


Mat  t;.  Seaxb. 

[14  OBK>,4aiO 

iMMonmn  n  vov  Vtsuxkd  bt  Adding,  or  Pehch^  On  Iarbb  to  a 
word,  before  the  indictment  is  found  by  the  grand  Jury,  wlieve  the  letter 
BO  added  makea  no  difEerenoe  in  the  sound,  aenae,  or  effect  of  the  word 
to  which  it  is  Joined. 

Onsaioii  ov  Okb  Lkitkb  ov  Wobd  nr  ImnonmiT  Don  jtot  Amoubt  «o 
Vabxahob  between  the  indictment  and  the  written  instrament  whioli 
pnrporte  to  be  therein  eet  forth  tn  hoK  ve^M,  where  the  eoond,  the 
and  the  grammatical  constmotion  of  the  eentenoe  still  remain  the 

Qmibsion  ov  WoBD  '^THB,"  IK  Sbttibo  Out  Namb  ov  Babk  in  an  indiot- 
ment,  doee  not  amount  to  a  material  varianoe. 

EZTBBTS  MAT  BB  PBBmTTlD  TO  TSSTIVT  TO  GkNUIBBBBBS  OV  HABDiWBIt- 

mo,  althoagh  they  haye  never  seen  the  person  write. 
Whxbb  Two  Pxbsons  are  Engaged  in  Common  CBDmrAL  BmBBnon 
of  uttering  and  publishing  counterfeit  bilU,  one  of  them  may  be  qi 
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ttonad  twiflWng  tiie  part  ti^MP  by  the  othar  in  the  piwing  orytdcmptton 
of  the  bob. 
Wbibb  Bqii  ov  BzoiRiam  was  hot  Show  mux  Abbwbb  was  Oivss 
to  a  questioQ  which  is  ssoepfeed  to^  the  obJeotioDS  to  tho  questioQ  osa  not 
bo  oonsidorad* 

Ebbqb  to  the  oozDxnon  pleas  of  Portage  ooimiy.  The  plaint- 
iff was  indiotedy  tried,  and  oonTioted  of  nttering  and  pabliahing 
a  ten-dollar  foxged  and  oonntexfeit  bank  note,  purporting  to  haTe 
been  issued  by  the  Lafayette  Bank  of  Oineinnatiy  with  intent  to 
detrandy  and  knowing  the  same  to  be  forged  and  counterfeited, 
and  was  sentenced  to  three  years'  imprisonment  in  the  peniten- 
tiaiy.  From  the  first  bill  of  exceptions  it  appears  that  the  letter 
**  s ''  had  been  added  with  a  lead  pencil  to  the  word  "  promise'* 
in  the  description  of  the  note,  and  the  prosecuting  attorney 
offered  in  CTidence  the  note  which  he  claimed  to  be  the  one  set 
out  in  the  indictment,  in  these  words:  ^'  The  Lafayette  Bank  of 
Cincinnati  promises  to  pay/'  etc.  This  evidence  was  objected 
to  on  the  ground  of  variance,  but  the  objection  was  OTerrnled. 
The  other  &ots  sufficientiy  api>ear  from  the  opinion. 

Bierce,  Wolootit  Spalding,  Day,  and  K  M.  SkmUm,  for  the 


Boberi  F.  Pome,  for  the  state. 

By  Oourt,  Wood,  0.  J.  The  first  assignment  of  error  goes  to 
the  sufficiency  of  the  indictment.  It  is  not  contended  that  any 
alteration  was  made  in  it  by  the  prosecutor,  after  it  was  re- 
turned into  court  by  the  grand  juiy.  The  fact  we  suppose  to 
be,  that  in  looking  over  the  form  of  the  indictment,  before  the 
same  was  submitted  to  the  grand  jury,  the  pleader  added  the 
letter  '*  s  "  to  the  word  promise,  to  avoid  all  question  of  variance 
when  the  note  should  be  offered  in  evidence,  as  the  word  in  the 
note  is  promises.  The  question  then,  is,  does  this  letter  ''s," 
in  pencil  mark,  vitiate  the  indictment?  No  encouragement 
should  be  given,  it  is  true,  to  a  departure  from  well-established 
forms  in  criminal  pleading,  but  it  is  the  substance  of  the  form, 
and  not  its  shadow,  to  which  it  is  important  to  adhere.  The 
court  might  not  feel  disposed  to  tolerate  the  practice  of  drawing 
an  entire  indictment  with  a  lead  pencil,  because  it  is  more  liable 
tobeeffiwsedandobliterated,  than  if  drawn  with  ink;  butthereia 
no  statute  in  Ohio,  nor  any  rule  of  common  law,  nor  any  prin- 
ciple of  ordinary  sense,  that  will  avoid  an  indictment,  merely 
because  one  letter  in  the  whole  indictment  is  added  to  some  one 
word  in  pencil,  and  that  letter  making  no  difference,  neither  in 
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Bound,  sense,  nor  effect,  in  the  word  to  which  it  is  joined.  An 
indictment  is  usually  written,  but  it  may  be  printed;  and  is 
neyertheless  mlid.  It  is  commonly  drawn  with  black  ink;  but 
if  written  in  red,  blue,  or  yellow,  who  is  bold  enough  to  say 
that  it  is  such  a  departure  from  usage,  that  it  Titiateo  the  in- 
dictment? We  apprehend  no  one.  Why,  then,  should  a  single 
letter,  in  a  legible  pencil  mark,  haTe  such  an  effect? 

The  second  assignment  is  founded  on  the  supposition  that 
there  is  a  repugnancy  in  the  record,  fatal  to  the  judgment  of  the 
court  of  common  pleas.  In  the  caption  it  is  stated,  the  court 
of  common  pleas  was  b^gun  and  holden  on  the  third  day  of 
NoTcmber,  1845;  and,  in  the  indictment,  it  is  arerred  the 
offense  was  committed  on  the  fifth  of  the  same  month;  and,  as 
the  record  does  not  expressly  aver  the  continuance  of  the  court 
from  day  to  day,  from  the  third  to  the  fifth  day  of  Noyember, 
it  is  insisted  that  the  record  shows  the  finding  of  the  indictment 
before  the  offense  was  committed.  If  this  be  so,  there  is  a  re- 
pugnancy not  to  be  oTeroome.  It  is,  however,  a  rule  of  law, 
that  the  whole  term  of  a  court  of  record  is  to  be  considered  as 
but  one  day,  except  in  special  cases,  and  for  the  purposes  of 
justice,  particular  days  of  the  term  will  be  regarded;  but  neyer, 
when  it  will  work  injuiy  or  effect  wrong.  But  the  record,  taken 
altogether,  shows  no  apparent  inconsistency.  The  caption  is 
in  these  words,  so  far  as  it  is  material:  ''At  a  term  of  said  court, 
begun  and  held  at  the  court-house  in  the  town  of  Bavenna," 
etc.,  *'  on  the  third  day  of  NoTember,  1845."  Then  follow  the 
proceedings  before  a  justice  of  the  peace,  copied  into  the  record, 
which,  among  other  things,  shows  a  warrant  issued  for  the 
plaintiff  by  said  justice,  the  return  of  the  constable,  that  he  had 
the  plaintiff  in  custody,  and  an  order  of  the  justice,  made  on 
the  sixth  day  of  NoTcmber,  that  the  plaintiff  be  retained  in  cus- 
tody until  disposed  of  by  the  grand  jury  of  said  couniy,  then 
in  session.  The  record  then  proceeds  thus:  ''Afterwards,  at 
the  same  term  aforesaid,  the  jurors  of  the  grand  juiy,"  etc., 
"  returned  into  court  their  bill  of  indictment  against  Michael 
May."  The  record,  therefore,  shows,  with  absolute  certainty, 
that  the  indictment  was  found  after  the  offense  was  committed^ 
when  the  whole  is  taken  together,  and  no  continuance  of  the 
court  from  day  to  day,  need  appear  in  the  record;  because  the 
whole  term  is,  in  law,  but  one  day,  and  it  does  appear  that  the 
term  continued  until  after  the  indictment  was  retoxnMl  into 
eourt. 

The  third  assignment  for  error,  is  the  admission  of  the  note 
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in  eridenoe.  It  is  supposed  there  is  a  fatal  Yarianoe  between 
the  note  described  in  the  indictment  and  the  one  ofiTered  to  the 
juiy  in  support  of  it.  The  note  is  set  out  in  hoBc  verba^  which 
binds  the  pleader  to  a  literal  copy,  according  to  the  older  au- 
thorities; but  the  rule  of  late  has  been  much  relaxed.  This 
assignment  may,  howeyer,  be  considered  as  substantially  dis- 
posed of » 1^  what  has  already  been  said  in  relation  to  the  first 
assignment.  With  the  letter  '^s/'  in  pencil  marks,  there  is  no 
variance,  if  that  letter  is  held  to  form  a  part  of  the  indictment; 
and  we  incline  to  the  opinion  that  it  does.  But  if  not,  the 
sound  and  sense  are,  in  substance,  still  the  same.  Indeed,  the 
grammatical  construction  of  the  sentence  is  the  same.  Bank  is 
aoollectiTenoun;  its  Terb  may  be  singular  or  plural;  promise,  or 
promises,  is  all  the  same  in  substance,  sense,  and  sound;  and  the 
note  is  sufficiently,  in  our  opinion,  described,  to  go  in  eridence 
to  the  juiy:  Stevens  t.  StebbinSf  3  Scam.  26;  Quigley  t.  Hie 
People,  2  Id.  802. 

The  fourth  assignment  is  based  upon  the  supposed  error  of 
the  court  in  admitting  the  note  to  go  in  CTidence  when  it  varied 
from  the  one  described,  in  this,  that  the  word  *'  the"  is  upon 
the  note  offered,  thus:  The  Lafayette  Bank  of  Cincinnati;  and 
in  the  one  described  it  is  omitted,  thus:  Lafayette  Bank  of  CSin- 
cinnatL  Bules  of  evidence  are  the  same  in  civil  and  in  criminal 
proceedings;  and  at  the  present  day,  courts  are  not  confined  to 
the  rigid  rule  of  idem  eorums;  but  the  inquiry  is,  whether  the 
variance  be  material  or  immaterial;  and  it  can  not,  with  any 
propriety,  be  insisted  that  the  word  ''  the''  either  adds  to  or  de- 
tracts from  the  force,  effect,  or  validity  of  the  notes  of  the  bank, 
or  its  obligation  to  redeem  them. 

As  to  the  fifth  assignment,  it  can  l^  no  means  be  sustained. 
The  law  permits  experts  tp  be  called  to  testify  to  the  genuine- 
ness of  handwriting,  though  they  have  never  seen  the  person 
write.  Indeed,  any  person  who  has  been  accustomed  to  see, 
receive,  and  pay  out  bank  paper^  may  be  called  to  prove  its 
character,'  though  his  knowledge  is  entirely  derived  from  his 
observation  of  the  paper  only,  and  its  currency  in  the  com- 
munity, and  he  may  never  have  seen  the  officers  of  the  bank, 
who  signed  the  bill,  write,  nor  know,  persomdly,  that  the  bank 
over  redeemed  one  of  the  bills  he  has  seen  in  circulation:  Oow. 
k  Hill's  Notes  to  Ph.  Ev.,  vol.  8,  pp.  1884-1887. 

The  sixth  assignment  is  not  tenable.  Tbe  evidence  given  was 
such  as  to  lead  to  the  impression  that  the  plaintiff  and  his  com- 
rade perfectly  understood  each  other,  and  were  engaged  in  a 
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common  criminal  enterprise,  and  that  the  act  of  the  one  was 
the  act  of  both.  It  was,  therefore,  competent  for  the  pros- 
ecutor to  put  any  inquiry,  that  would  show  the  part  taken  by 
either  in  the  passing  or  the  redemption  of  the  bill,  to  establish 
the  plaintiff's  guilt,  to  ascertain  where  the  bill  was,  and  its 
identity.  The  eyidence  would  have  been  competent,  if  the  bill 
had  passed  into  the  hands  of  a  perfect  stranger,  in  order  to 
trace  it  to  the  hands  of  the  prosecutor,  and  identify  it,  on  the 
trial,  as  the  note  uttered  and  published  by  the  plaintiff. 

The  seventh  assignment  is,  that  the  court  permitted  the  ques- 
tion to  be  put,  **  whether  said  bill  was  genuine,  the  bill  not 
being  produced,  nor  traced  to  the  possession  of  the  prisoner." 
On  this  assignment,  it  is  sufficient  to  say,  that  the  bill  of  excep- 
tions does  not  show  that  any  answer  was  given  to  the  inquiry. 
Whether  legal  or  illegal,  therefore,  we  are  left  entirely  in  the 
dark,  whether  the  answer  was  such  as  probably  to  influence  the 
jury  either  against  or  in  favor  of  the  prisoner.  This  witness 
may  have  testified,  from  anything  that  appears,  that  the  note 
was  genuine,  and  other  testimony,  not  set  forth,  may  have  con- 
victed the  prisoner. 

We  may,  therefore,  dismiss  the  case,  with  the  application  of 
that  most  appropriate  maxim,  lex  non  curat  de  minimis,  and  by 
affirming  the  judgment. 

Judgment  affirmed. 

MisspBLLiKO  ov  WoBD  IK  Inbiotmxnt  does  not  render  it  invalid,  when  the 
miepelled  word  is  not  changed  into  one  of  diffarent  eignifieatioii,  or  where  the 
word  misspelled  ie  saiplnsage  merely:  StaU  v.  Horrubif,  41  Am.  Deo.  90& 

Gebtaintt  Rbqitiubd  in  iNBioiMEirr:  See  State  ▼.  Jonet^  36  Am.  Deo.  257» 
note  264. 

Thb  pbinoifal  gasb  is  citsd  in  Dodd  v.  SUUe^  10  Tex.  App.  374»  to  the 
point  that  a  letter  added  to  a  word  in  an  indictment,  in  pencil  mark,  before 
the  indictment  is  found  by  the  grand  Jnry,  does  not;  vitiate  the  indictment;  in 
Soovem  v.  Stalt^  0  Ohio  Stw  295,  to  the  point  that  to  jnatify  the  reversal  of  a 
judgment,  not  only  error,  bat  prejudice  to  the  party  complaining,  must  be 
shown;  and  in  United  States  v.  Maaon,  12  Blatchf.  499,  and  in  Turpin  v. 
Stalef  19  Ohio  St.  545,  to  the  point  that  a  variance  that  may  be  falriy  oon- 
■idered  literal  la  not  considered  a  material  one. 


Habman  v.  EIellet  bt  al. 

[U  OSBO.  S09.] 

DiiiAin>ANT,  TO  Maintain  Suit  fob  Pabtitiom,  hubt  Pbotb  Jonrr  Owveb- 
8mp  of  all  the  tenants,  in  the  whole  of  the  premlaea  of  whidh  partitioB 
iasooi^t. 
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CoBRRCT  DidsioN  WILL  VOT  BB  Rbvebbed  beoanse  it  was  nutalmed  bj  bad 
reasoos. 

Real  Owhxbs  ov  Laitd  Souobt  to  b«  Pabhitiokid  icat  Comb  in  akb 
Rbsut  the  demandant's  daim  for  partitian  although  ha  may  haTe  mia* 
f^^soribed  them  in  his  petition. 

I>Ui:i^i>A3iT  IB  PABTinoH  MUST  Sbt  Fobke  tbb  OwiTBBBHiP,  and  the  state 
of  the  title,  aooording  to  the  tnith,  so  that  ereiy  person  interested  as 
owner  of  the  land  of  which  partition  is  demanded  may  have  an  oppor- 
tonity  to  be  heard.  « 

JBtibbngb  ov  Adtbrsb  P08SBSBOBT  TiTLB  TO  Pabv  ov  PBBingBB  sought  to  be 
partitioned,  is  admissible  to  defeat  the  partition. 

OovTBTANOB  VROx  Tbuskbb  TO  GBsm  QuB  Tbubi  IS  Fbbsdiod  when  the 
latter  has  been  for  a  long  time  in  possession  of  lands  whioh  the  focmsr 
onght  to  haye  conveyed;  bat  saoh  presumption  is  not  raised  in  IsTor  of 
him  who  attacks  or  holds  in  opposition  to  the  equitable  ri^t. 

OiEBTiOBABi  to  the  common  pleas  of  Oolumbiaiia  county.'  The 
plaintiff  filed  his  petition  for  partition^  setting  forth  that  ha 
owned  in  common  "with  Eelley,  Payne,  and  certain  nnknown 
owners  certain  lots  of  land;  and  that  his  title  was  by  deed  from 
the  surviving  trustee  of  the  Oonnecticut  Land  Company.  No- 
tice was  given  by  publication,  and  the  heirs  of  John  O.  Willard 
appeared  and  were  made  parties  defendant,  and  filed  answers 
denying  plaintiff's  title  to  part  of  the  premises,  and  averring 
that  they  were  the  owners  thereof  in  fee  simple.  The  cause  vras 
heard  upon  the  petition,  answers,  exhibits,  and  proofs,  and  the 
court  dismissed  the  petition.  The  other  facts  appear  from  the 
opinion. 

H.  Ibote^  AOen,  and  Stetoon,  for  the  phdntifll 

No  argument  for  the  defendant. 

By  Oourt,  Bibghabd,  J.  The  answers  state  that  the  plaintiif 
in  error  was  not  tenant  in  common  with  the  defendants,  in  all 
the  lands  of  which  partition  was  demanded;  but  that  some  of  the 
defendants  were  interested  in  particular  lots  only.  If  such  were 
the  facts,  the  suit  was  rightly  dismissed.  The  point  decided  1^ 
this  court  in  PrenHss'  Case,  7  Ohio,  p.  129,  pt.  2  [30  Am.  Dec. 
203],  settles  this  cause,  and  we  need  look  to  no  further  authority. 

From  the  record  it  appears  that  the  answers  of  the  defendants 
stood  uncontradicted.  The  court  had  but  one  thing  to  do,  and 
that  was  to  dismiss  the  bill,  if  the  proof  sustained  the  answer. 
The  plaintiff  claimed  the  right  to  prosecute  his  particular  suit 
on  the  ground  that  he  owned  an  undivided  interest  in  the  entire 
premises,  and  in  common  with  certain  others  who  ovmed  also 
the  residue  of  the  undivided  entire  interest.  To  support  his 
case,  proof  of  the  alleged  joint  ownership  1^  the  parties  named^ 
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was  indispenflable.    The  deed  offered  by  him,  at  best,  only 
proved  his  own  title  to  the  undiyided  interest  of  Beuben  Dres- 
ser.   It  had  yery  little  tendency  to  establish  the  ownership  of 
the  remaining  undivided  interest.     It  in  no  sense  connected 
either  Payne,  Kelley ,  or  the  WUlards  with  the  title.     The  records 
of  the  several  proceedings  in  partition,  which  were  offereid,  had 
no  tendency  to  enlighten  the  court  upon  the  subject.     They 
showed  only  that  certain  persons,  who  were  once  entitled,  as 
would  appear  by  the  book  of  drafts  of  the  Connecticut  Land 
Company,  had  ceased  to  have  any  interest  in  these  lands,  prior 
to  the  commencement  of  the  suit.    The  remaining  evidence  in- 
troduced by  the  plaintiff,  was  this  record  of  a  certain  proceed- 
ing in  ejectment,  to  which  the  defendants  were  not  parties,  1^ 
which  they  were  not  bound,  and  against  whom  it  proved  noth- 
ing.   For  the  plaintiff,  it  might  be  considered  proof  of  his  own 
interest,  and,  as  to  the  parties  to  that  record,  should  be  regarded 
conclusive  of  that  fact;  but  it  did  not  tend  to  establish  the  fact 
that  this  remaining  interest  in  all  of  these  lands,  was  held  in 
common  with  the  plaintiff  by  the  defendants.    We  do  not  learn 
from  the  transcript  that  anything  was  offered  tending  to  prove 
that  Henry  B.  Payne  or  Irad  Eelley  owned  any  interest  what- 
ever in  lots  94, 96,  or  97 ;  and  we  see  not  how  the  court,  in  the  ab- 
sence of  such  proof,  with  the  sworn  answer  of  the  other  defend- 
ants, denying  that  they  had  any  such  joint  interest,  could  have 
done  otherwise  than  dismiss  the  petition.    Having  come  to  this 
conclusion,  it  would  follow  that  all  of  the  other  matters  assigned 
for  error  must  fail  to  work  a  reversal  of  the  judgment  of  the 
court  below.    It  is  manifest,  then,  that  plaintiff  has  not  been 
injured  by  any  other  decisions  that  were  made  pending  the 
trial.    Even  if  they  were  erroneous,  they  are  to  be  regarded  in 
the  light  of  bad  reasons  given  to  sustain  correct  decision,  and 
for  the  giving  of  which  a  revisory  court  will  never  reverse  the 
judgment.    The  object  of  a  proceeding  in  error  is  to  reach  the 
judgment,  and  to  avoid  it  when  it  does  not  possess  the  elements 
upon  which  alone  all  judgments  should  stand.    I  know  of  no 
case  where  a  court  has  ever  set  aside  a  judgment  upon  the  ex- 
amination of  a  record,  oonclusively  showing  that  it  was  cor- 
rectiy  rendered  and  sustained  by  the  proof,  merely  because  the 
inferior  tribunal  had  erred  on  somd  abstract  point,  in  no  way 
affecting  the  general  merits  of  the  suit.    As  we  view  the  matter, 
independently  of  anything  offered  1^  the  defense,  the  case  was 
with  the  defendants  upon  the  pleadings,  and  the  plaintiffs 
proofs. 
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It  is  objected  that  the  defendants,  WillaidB,  are  mere  Tolnn- 
teers,  and  shotdd  not  be  regarded  as  parties.  That  the  petition 
did  not  make  them  so;  that  it  pnt  in  issue  no  title  or  interest 
whioh  they  olaim;  did  not  name  them,  and  that  the  unknown 
owners,  notified  1^  the  adTertisement  to  oome  in  and  defend^ 
were  those  unknown  persons  only,  who  were  tenants  in  common 
with  Oxrin  Harman  of  the  whole  premises.  This  position  may 
be  met  in  more  ways  than  one.  If  it  were  sound,  the  better 
way  would  have  been  to  take  the  objection  l^a  motion  to  strike 
the  answers  from  the  file  before  going  to  a  hearing,  or  by  de- 
murrer. But  if  sound,  it  is  difficult  to  see  wiiat  was  the  object 
of  the  legislature  in  requiring  unknown  owners  to  be  informed 
by  publication  of  the  pendency  of  the  suit.  It  is  very  certain 
that  any  parly  demanding  the  partition  of  real  estate,  may,  if 
desirous  of  having  an  ex  parte  proceeding,  set  forth  that  any 
two  or  more  own  a  tract  of  land  in  common  with  him;  and  if 
they  do  not  so  own,  and  each  has  title  in  seyeraliy,  that  he  may 
also  say  that  the  persons  who  do  so  own  as  tenants  in  common, 
are  unknown  to  him.  If,  then,  he  may  OTerlook  and  by  such  a 
false  pretense  avoid  the  actual  notice  to  the  real  owner,  and  ad- 
yertise  for  the  pretended  unknown  owners,  and  when  the  real 
owners  come  in  to  resist  him,  turn  them  out  of  court,  because 
he  has  misdescribed  them  in  his  petition,  I  inquire,  what  is  the 
object  of  a  notice?  What  good  purpose  does  it  serve?  The 
framers  of  the  law  intended  to  afibrd  every  person  interested 
as  owner  in  a  tract  of  land  of  which  partition  is  demanded,  an 
opportunity  of  being  heard,  and  of  showing  the  demand  unjust; 
for  that  the  notice  was  required,  and  for  that  and  other  things, 
the  demandant  should  have  set  forth  the  ownership  and  the 
state  of  the  title,  according  to  the  truth.  It  would  be  a  reproach 
to  the  law  itself,  if  it  would  permit  one  to  defeat  the  policy  of 
the  statute,  and  secure  an  advantage  1^  reason  of  his  ignorance 
of  the  facts  of  his  case,  or  his  own  cunning  in  suppressing  or 
misstating  them.  We  do  not  find  that  the  court  made  the  de- 
cision stated  in  the  fourth  assignment. 

The  third  is,  that  the  court  erred  in  permitting  evidence  of  an 
adverse  possessory  title  to  a  part  of  the  premises.  It  is  not 
easy  to  assign  a  reason  for  sustaining  this  objection.  It  is  very 
dear  that  proof  of  an  absolute  title  in  fee  of  the  entire  interest 
in  a  part  of  the  land  of  which  partition  was  demanded,  was  a 
perfect  bar  to  that  part  of  the  demand.  A  deed  from  Orrin 
Harman  to  the  WUlards,  subsequent  to  the  date  of  his  deed 
from  the  surviving  trustee  of  the  Oonnectiout  Land  Oompany, 
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would  hftve  defeated  him,  and  on  the  ground  that  it 
the  title  inonmhent  npon  him  to  snstainy  in  order  to  make  out  his 
case.  So  any  other  good  and  "valid  title  in  the  defendants,  in- 
consistent with  the  one  which  he  was  bound  to  maintain  and 
proTe,  must  haTe  had  the  same  effect.  It  would  equally  defeat 
his  daim,  because  it  would  disproTS  it.  By  showing  that  they 
owned  all  the  land,  the  defendants  established  the  fact  that 
plaintiff  did  not  own  the  eight  tweniy-thiid  parts.  This  they 
had  a  right  to  show,  by  the  production  of  the  kind  of  proof  ap- 
propriate to  make  their  right  manifest.  Whether  they  suo- 
ceeded  or  not,  is  another  matter,  depending  upon  the  facts 
proved,  and  the  influence  which  they  had  upon  the  mind  of  the 
court.  If  they  found  them  sufficient,  we  can  not  correct  that 
finding  in  this  proceeding.  We  do  not,  on  a  proceeding  in 
error,  undertake  to  correct  the  judgment  of  the  common  pleas 
in  weighing  evidence.  We  can  only  reach  such  mistakes  as 
amount  to  errors  in  law.  This  seems  to  dispose  of  what  is  said 
concerning  the  statute  of  limitations;  for  we  know  not,  from  the 
record,  that  any  such  consideration  influenced  the  court  in  anir- 
ing  at  their  conclusion. 

The  remaining  question  is,  whether  or  not  the  court  erred  in 
presuming  a  conyeyance  from  the  trustees  to  Beuben  Dresser, 
prior  to  the  quitclaim  deed  to  Harman.  This  point  has  been 
fully  and  ably  argued.  The  correct  doctrine  upon  the  subject 
of  presumption  of  the  existence  of  deeds,  was  stated  in  the  case 
of  Kinsman's  Leasee  t.  Loamis  and  Wood,  11  Ohio,  475.  It  is 
this:  When  a  cestui  que  trust  has  for  a  long  time  been  in  posses- 
sion of  lands  which  the  trustee  ought  to  have  conveyed  to  him, 
the  conveyance  may  be  presumed,  but  the  presumption  is  not 
raised  in  his  favor  who  attacks,  or  holds  in  opposition  to  the 
equitable  right.  Now,  if  the  proof  satisfied  the  common  pleas 
that  the  Willards,  and  those  under  whom  they  claimed,  were 
originally  in  possession,  under  a  claim  from  Dresser,  there  was 
no  error;  otherwise  they  were  perhaps  mistaken.  Their  posses- 
sion dated  back  to  1813,  and  had  been  undisturbed.  Even  to 
this  day,  so  far  as  we  know,  neither  Beuben  Dresser,  the  person 
entitled  in  equiiy,  as  far  back  as  1802,  nor  his  heirs,  have  ever 
set  up  any  daim  to  the  property.  The  proof  offered  by  Harman, 
as  stated  in  the  bill  of  exceptions,  connects  him  only  with  the. 
naked  legal  title,  and  does  not  place  the  Willards  in  hostility  to 
the  equity  of  the  cestuis  que  trust.  The  possession  of  Willards 
goes  back  thirty-three  years,  was  adverse  to  all  the  world,  origi- 
nating in  a  possession  of  Bartlett,  who,  as  the  bill  of  exceptions 
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•tatee,  entered  claiTning  tifle.  What  title  he  olaimedy  or  under 
whom  he  claimed,  is  not  stated  in  the  bill;  perhaps  it  was  not 
stated  to  the  court.  They  may  haTe  concluded,  from  the  fact 
that  Dresser  never  set  up  any  claim  to  the  land,  from  the  length 
of  the  defendant's  possession,  and  from  the  fact  that  these  lots 
had  been  assigned  to  Dresser  on  the  former  proceedings,  for 
partition,  and  also  the  fiict  that  he  had  been  adjudged  in  those 
proceedings,  made  evidence  by  the  plaintiff,  the  owner  in  com- 
mon  of  an  undivided  interest  in  the  land  which  remained;  that 
the  claim  of  title  set  up  by  Bartlett  was  under  Dresser;  and,  in 
so  doing,  may  or  may  not  have  been  mistaken  in  a  matter  of 
fact.  Assuming  that  they  found  the  fiict  that  the  Willaxds  held 
under  Dresser,  and  there  was  no  error  in  presuming  the  execu- 
tion of  the  deed  forly-three  years  after  the  time  it  ought  to  have 
been  executed.  On  the  contrary,  assuming  the  fact  found  the 
other  way,  the  correctness  of  their  opinion  might  be  doubted. 
I  employ  this  language  designedly,  for  the  bill  of  exceptions 
does  not  definitely  inform  us  as  to  the  precise  grounds  upon 
which  the  presumption  of  a  prior  deed  was  intended  to  be 
placed.  The  words  of  the  exception  are,  "  but  the  court  held 
that,  under  all  the  circumstances  of  the  case,  a  conveyance  from 
the  trustees  of  the  Connecticut  Land  Company  to  the  said 
Beuben  Dresser,  might  be  presumed."  Now,  it  should  be  re- 
collected that,  of  the  evidence  offered  by  the  plaintiff,  were  cer- 
tain proceedings  in  partition,  to  which  Dresser  was  a  party. 
Those  proceedings  may  and  probably  did  aver  such  a  convey- 
ance to  him;  and  showed  that  he  was  adjudged  the  legal  owner 
of  the  undivided  interest,  and  charged  with  his  share  of  the 
costs,  in  consequence  of  that  ownership.  He  could  not  have 
been  so  proceeded  against,  if  the  tide  was  in  the  trustees  of  the 
Connecticut  Land  Company,  and  not  in  him;  yet  the  plaintiff 
regarded  that  proceeding  as  valid  and  conclusive  upon  Dresser's 
legal  rights,  and  was  compelled  to  do  so;  otherwise  he  would 
have  failed  to  show  that  he  had  any  such  title  and  interest  as 
that  set  forth  in  his  petition.  This  may,  with  the  others,  have 
been  one  of  the  material  circumstances  from  which  the  court 
presumed  the  execution  of  the  deed;  and  if  so,  I  am  not  pre- 
pared to  say  they  erred  on  this  point* 
Judgment  afflbnned. 


Pabtitiov  oak  iroT  bb  had  whxbb  All  DwwEsnujKTB  ravs  hot  Ck>ii- 
HON  InTBBisr  in  the  whole  of  the  property:  BrmmeU  v.  Bradleift  42  Am. 
Dm.  498.  note  SOO. 
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Bill  in  Bquttt  fob  Partition  must  State  Complaihavt^  Titub  and 
the  title  of  the  defendant:  Jiamaaiy  t.  Bell,  42  Am.  Dec.  188. 

Coimunifo  Tnut  nr  Pabtition  Suit:  See  BrowmM  ▼.  AradZey,  42  Am. 
Dec  488,  note  000,  where  other  oaaes  are  referred  to. 

PUESUMPnoH  ov  Okamt  vbox  Long  Posbbbsiov:  See  AnM  ▼•  Siwrntt 
U  Am.  Deo.  806,  note  811. 


FtQMAN  V.  State. 

[UOno.6B5.] 

Ova  Ghaboxd  with  PAisnira  ComfriBnEiT  Bill  mat  Show  vbas  Ha 
WAS  Dbuhx  at  the  thne»  for  the  pnipoae  of  wiaMfag  the  Jaiy  to  oor- 
reotly  determine  whether  or  not  he  knew  that  the  Ull  WM  a  eoontesf eit. 

Ebbob  to  the  oommon  pleas  of  Marion  ootiniy.  The  plaintifl 
ivas  indicted,  tried,  conyicted,  and  aentenoed  for  attering  a 
oonnteifeit  bank  bill.  The  error  chiefly  relied  apon  was  that 
fhe  court  roled  oat  evidence  ofEbred  by  the  accused,  to  show 
that  he  was  drunk  at  the  time  he  passed  the  bQl,  and  did  not, 
therefore,  know  what  he  was  doing,  or  that  the  bill  was  ooon- 
terteit. 

James  H.  Chdman,  tor  the  defendant 

No  argument  for  the  plaintiff. 

By  Cknirt,  Bsad,  J.  Drunkenness  is  no  excuse  for  crime; 
yet,  in  that  daea  of  crimes  and  offenses  which  depend  upon 
guilty  knowledge,  or  the  coolness  and  delibeiration  with  which 
th^  shall  have  been  perpetrated,  to  constitute  their  commission, 
or  fix  the  degree  of  guilt,  it  should  be  submitted  to  the  consid- 
eration of  the  jury.  If  this  act  is  of  that  nature  that  the  law 
requires  it  should  be  done  with  guiliy  knowledge,  or  the  degree 
of  guilt  depends  upon  the  calm  and  ddiberate  state  of  the  mind  at 
the  time  of  the  commission  of  the  act,  it  is  proper  to  show  any 
state  or  condition  of  the  person  that  is  adverse  to  the  proper  ex- 
ercise of  the  mind,  and  the  undisturbed  possession  of  the  facul- 
ties. The  older  writers  regarded  drunkenness  as  an  aggravation 
of  the  offense,  and  excluded  it  for  any  purpose.  It  is  a  high 
crime  against  one's  self,  and  offensive  to  society  and  good  mor- 
als; yet  every  man  knows  that  acts  may  be  committed  in  a  fit  of 
intoxication  which  would  be  abhorred  in  sober  moments.  And 
it  seems  strange  that  any  one  should  ever  have  imagined  that  a 
person  who  committed  an  act  from  the  effect  of  drink,  which  he 
would  not  have  done  if  sober,  is  worse  than  the  man  who  com- 
mits it  from  sober  and  deliberate  intent.    The  law  regards  an 
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act  done  in  sodden  keat,  in  a  moment  of  freaaj,  when  paasion 
has  detbxoned  raason,  as  less  oziminal  than  the  same  act  when 
performed  in  the  oool  and  nndistnrbed  possession  of  all  thefaonl- 
ties.  There  is  nothing  the  Liw  so  much  abhors  as  the  cool,  de- 
liberate^and  settled  purpose  to  do  mischief.  Thatis  theqnaliiy 
of  a  demon;  whilst  that  which  is  done  on  great  ezcitement,  as 
when  the  mind  is  broken  up  by  poison  or  intoxication;  although, 
to  be  punished  may,  to  some  extent,  be  softened  and  set  down 
to  the  infirmities  of  human  nature.  Hence,  not  regarding  it  as 
an  aggrayation,  drunkenness,  as  anything  else,  showing  the  state 
of  mind  or  degree  of  knowledge,  Should  go  to  the  jury.  Upon 
this  principle,  in  modem  cases,  it  has  been  permitted  to  be 
shown  that  the  accused  was  drunk  when  he  perpetrated  the  crime 
of  killing,  to  rebut  the  idea  thatit  was  done  inacooland  delib- 
exate  state  of  the  mind,  necessaiy  to  constitute  murder  in  the 
first  degree.  The  principle  is  undoubtedly  right.  So,  on  a 
charge  of  passing  counterfeit  money ;  if  the  person  was  so  drunk 
that  he  actually  did  not  know  that  he  had  passed  a  bill  that  was 
counterfeit,  he  is  not  guiliy.  It  oftentimes  requires  much  skill 
to  detect  a  counterfeit.  The  crime  of  passing  counterfeit  money, 
consists  of  knowingly  passing  it.  To  rebut  that  knowledge,  or 
to  enable  the  jury  to  judge  rightly  of  the  matter,  it  is  competent 
for  the  person  charged,  to  show  that  he  was  drunk  at  the  time 
he  passed  the  bill.  It  is  a  droumstanoe,  among  othfliBy  entitled 
to  its  just  weight. 
Judgment  roYorsod,  and  cause  remanded. 

ImoxiGAXioir:  Bee  H^On  qf  F^reneh  ▼.  /Vmdk,  81  Am,  Dea  441,  note  4I8| 
note  to  Wkktford  ▼.  OommtmweaUhf  18  Am.  Deo.  782. 

Thx  nmroirAL  oabm  a  oitid  in  NkhoU  ▼.  Aote,  8  Ohio  St.  4S8;  end  la 
Xftfe  ▼.  BitUet  81  Id.  200,  to  the  point  that  if  an  aoooied  penon  WM  eo  dmak 
se  not  to  knew  wliat  he  wM  doing,  the  hat  of  intonrioatlon  may  he  given  in 
fvldenee  to  ahow  that  he  did  not  intend  to  do  what  he  in  fact  did  do. 


Datib  et  al.  v.  Svaxb. 

[10  OnuH  n*) 

Wnmn  Wm  Jonni  with  hxb  Husbavd  nr  Commnov  ov  Gum  vadm 
the  degree  of  murder,  ihe  iapresamed  to  have  acted  nndarhiaoompninon, 
and  oan  not  be  oonvioted,  but  to  entitle  an  aoonaed  woman  to  the  benefit 
of  anoh  preaamption,  her  oovertare  most  be  dearly  proved. 

OouBT  MAT  PxBMn  JuRT  IN  CBDniiAL  Oabm  TO  Sxtabats  duriogthe  progreaa 
of  the  trial,  and  before  rerdiot. 

(SHxurr  NxxD  not  be  Spsoxallt  Sworn  upon  Tamukq  f^Amam  ov  Juvr 
when  they  retire  to  oonsider  of  their  verdietb 
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Ebbob  to  the  oommon  pleas  of  LogBn  oonniy.  The  pl^nHflh 
in  enor  were  oonTioted  of  arson,  and  sentenoed  to  the  peniten- 
tiaiy  for  ten  years.  The  facts  axe  sufficiently  stated  in  the 
opinion. 

SUmkm  and  Walher,  for  the  plaintiflb  in  error. 

H.  Sianbery,  attorney  general^  and  WiXHam  Lawrenee^  for  the 
state. 

By  Oonrt,  Bbad,  J.  The  enoxs  complained  of,  axe,  in  sab- 
stance,  a  violation  of  law  in  the  conTiction  of  Martha  Davis;  a 
lum-obserTance  of  the  roles  of  condneting  a  criminal  proseca- 
tion;  and  a  refusal  to  grant  her  a  new  trial  for  the  canaes  set 
forth  in  her  affidavit.  These  errors  look  to  the  entire  discharge 
of  Martha  Davis,  and  a  new  trial  as  to  one  or  both. 

As  to  the  entire  discharge  of  Martha  Davis.  It  is  claimed 
that  she  was  the  wife  of  William  Davis,  and  joined  with  him  in 
the  comnussion  of  the  crime,  and,  therefore,  was  not  gniliy,  as 
the  law  presomes  that  she  acted  1^  the  command  and  coercion 
of  her  husband.  The  legal  principle  claimed  for  her  benefit,  is 
admitted ;  bat  the  fact  of  coverture ,  necessary  to  bring  her  within 
its  operation,  was  not  established.  The  fiict  of  her  being  the 
wife  of  William  Davis,  was  submitted  to  the  jury  and  found 
against  her.  Hence  her  conviction  was  legal.  True,  the  facts 
and  circumstances  tienrling  to  prove  her  married,  were  objected 
to  1^  the  prosecuting  attorney  after  being  detailed  in  evidence, 
but  the  record  does  not  show  that  they  were  ruled  out  or  with- 
drawn from  the  consideration  of  the  jury. 

As  to  the  error  in  refusing  to  grant  a  new  triaL  New  trials 
axe  granted  for  some  error  or  misconduct  in  the  conducting  of  a 
trial,  or  for  facts  or  circumstances  which  lie  without  the  record, 
but  which,  when  established,  induce  the  belief  that  the  accused 
has  not  had  a  full  and  fair  opportunity  to  disprove  the  charge, 
or  to  claim  the  benefit  of  those  safeguards  and  principles  se- 
cured by  the  law  to  every  person  upon  trial  for  crime.  Motions 
for  new  trials  are  said  to  be  addressed  to  the  sound  discretion 
of  the  court,  and  its  decision  upon  such  motions  will  not  be 
disturbed  by  a  revising  court.  This  depends  upon  the  grounds 
upon  which  the  motion  for  a  new  trial  rests.  If  a  new  trial  be 
asked  because  of  error  in  the  proceedings,  which  appear  of  rec- 
ord, and  it  be  refused,  it  is  error,  and  the  judgment  will  be  re- 
versed. But  if  the  grounds  of  the  new  trial  are  matters  of  facts 
which  are  extrinsic  to  the  record,  and  are  to  be  established  by 
proof  other  than  the  record,  the  credibility  of  witnesses,  and 
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{he  effect  of  fhe  eTidenoe  is  neoeBflarilj  submitted  to  the  court. 
If  they  find  against  the  facts  claimed,  and  refuse  a  new  trial, 
such  finding  and  refusal  are  the  legitimate  exercise  of  a  discre- 
tion reposed,  which  is  final,  and  can  not  be  reviewed  or  reversed. 
Of  such  nature  was  the  application  of  Martha  Davis  for  a  new 
trial,  for  the  grounds  set  forth  in  her  affidavit,  made  after  ver- 
dict, that  she  was  a  married  woman,  and  could  establish  the  fact 
if  permitted  the  opportunity,  on  a  new  trial.  The  court  un- 
doubtedly were  not  satisfied  that  her  statements  were  true,  look- 
ing to  the  whole  evidence  as  disclosed  on  the  trial. 

As  to  the  errors  claimed  to  have  been  committed  in  the  mode 
of  conducting  the  prosecution.  It  is  claimed  as  error,  that  the 
jury  were  permitted  to  separate  and  disperse  during  the  prog- 
ress of  the  trial,  and  before  verdict,  and  were  not  sent  out  in 
charge  of  an  officer  specially  sworn,  when  they  retired  to  con- 
sider of  their  verdict.  Whether  jurors  shall  be  permitted  to 
disperse  during  the  progress  of  a  trial,  is  a  matter  committed  to 
the  sound  discretion  of  the  court.  It  is  no  longer  an  open 
question.  This  was  decided  in  the  case  of  SargerU  v.  The  State 
of  Ohio,  11  Ohio,  474;  and  also  in  the  case  of  lite  State  of  Ohio 
V.  Englea,  13  Id.  492.  In  the  latter  case  it  was  decided,  further- 
more, that  the  jury  might  be  permitted  to  disperse  after  they 
had  agreed,  and  return  a  sealed  verdict.  The  reasons  for  relax* 
ing  antiquated  strictness,  are  fully  given  by  the  court  in  those 
oases.  It  is  said  that  the  officer  having  chargeof  the  jury  when 
they  retired  to  consider  of  their  verdict,  was  not  specially  sworn. 
The  jury  retired  under  the  charge  of  the  sheriff.  He  is  an  offi* 
cer  sworn  to  discharge  his  duiy;  and  to  take  charge  of  all  juries 
constitutes  a  part  of  his  duties.  It  is  not  necessary  to  adminis- 
ter to  him  an  oath  to  discharge  his  whole  duty,  and  a  special  oath 
to  discharge  each  particular  duty.  One  of  the  objects  of  ad- 
ministering the  special  oath  to  officers  having  charge  of  juries, 
in  ancient  times,  appeared  to  be,  to  secure  an  observance  of 
those  senseless  and  harsh  measures  which  looked  oftentimes  to 
the  compelling  of  a  verdict  by  physical  suffering,  rather  than  a 
conviction  of  reason,  which  both  officer  and  jury  were  disposed 
to  disregard.  That  has  passed  away,  and  with  it  the  means  re- 
sorted to,  to  enforce  it.  Jurors  are  now  considered  as  honest 
men— -disposed  to  discharge  the  obligations  of  their  oath  and 
do  justice;  and  it  is  not  going  very  far,  to  presume  that  they 
would  resist  all  efforts  to  corrupt  them  by  improper  influences, 
as  much  as  a  sworn  constable.  But  in  this  case  there  appears 
to  be  nothing  wrong,  even  in  form.    It  is  not  claimed  that  there 
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was,  in  point  of  fact.  So  far  as  the  juiy  were  oonoemed,  it  ap> 
pears  to  be  conceded  that  they  acted  honestly  and  fkirly.  The 
sheriff,  who  was  the  proper  officer,  took  the  juiy  in  charge. 
The  fact  that  he  permitted  a  constable,  who  was  in  attendance 
on  the  court,  to  watch  the  door  in  his  temporary  absence,  we 
do  not  think  each  a  Tiolation  of  principle  as  wonld  demand  a 
new  trial.  Besides,  under  the  statute,  the  sheriff  is  entitled  to 
the  assistance  of  constables  during  the  term  of  court,  and  when 
so  acting  he  is  bound  by  his  official  oath,  and  need  not  be  spe- 
cially sworn. 
Judgment  affirmed. 


Wrbt  Jubt  must  SB  KsFT  voaaEBsat  Bee  McKkmt^  ▼•  FtopU,  43  Am. 
Deo.  66^  note  76»  iHiera  the  nibjeofc  is  diiooMed  at  leogUk 

Luaiurr  or  Hvibahd  iob  Tobt  or  Wnrs  Commattsu  nr  ma  Paassssusi 
flee  JfefiMwii  ▼.  JMnms.  10  Am.  Deo.  (MW;  note  to  aowispwisM  ▼.  Ned.  • 
ia.107. 


FosDiOK  t;.  Rdedl 

[15  Ono,  tA.] 

Whxbb  Mobtoaoeb  RaooTBtti  Judgmxht  fOB  Debt  Sbodbbd  bj  the  mort> 
gage,  takee  out  ezeoation,  and  mUb  thereunder  the  premiiei  mori^gnged, 
the  imrohMer  eoquiree  an  indefeasible  title,  although  the  prioe  obtained 
is  not  enffioient  to  aatialy  the  entire  debt 

Tte  WoBDB  '*  Sbalid  and  Dblzvxred  cr  PBBSBiroB  or**  the  rabaorifaiag 
witnem,  oonatitate  a  anffident  attestation  of  a  deed. 


Ejxotkbbt.  Defendant  Bisk  had  conyeyed  the  land  in  oon- 
troTerqr  to  one  Huddart,  taking  back  from  him  a  mortgage  to 
secure  a  note  for  the  purchase  money  unpaid.  Afterwards 
Bisk  recoTered  judgment  on  this  note,  took  out  execution  there- 
on, under  which  the  premises  were  sold  to  Fosdick,  for  a  sum 
less  than  the  amount  of  the  mortgage  debt.  The  court,  by 
consent  of  the  parties,  instructed  the  jury  to  find  a  verdict  for 
the  defendant,  subject  to  be  set  aside,  if  V6b  court  should  be  of 
opinion  that  the  law  was  with  the  plaintiff.  The  other  facts 
appear  from  the  opinion. 

F.  WorOiwgUm^  for  the  plaintiff. 

A.  N,  Biddies  Carry ,  and  BuMett,  for  the  defendant* 

By  Court,  Hitohoook,  J.  The  facts  stated  in  this  case  show 
that  Bisk,  the  defendant,  held  a  note  secured  by  mortgage, 
against  Huddart,  for  one  thousand  three  hundred  dollars.  That 
he  commenced  suit  tipon  this  note  and  recoTcred  a  judgment. 
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That  he  took  oat  ezeootioii  upon  this  judgment,  and  oaoaed  the 
same  to  be  levied  i^n  the  mortgaged  premises,  which  were 
sold  to  the  lessee  of  the  plaintiff;  Bisk  at  the  time  of  the  levy 
and  sale  being  in  possession  of  those  premises.  The  question 
arising  upon  these  facts,  is,  as  to  the  nature  of  the  title  acquired 
by  the  purchaser.  It  is  claimed  by  counsel  for  defendant,  that 
iTiaBinuch  as  the  money  produced  by  the  sale  was  not  sufficient 
to  satisfy  the  entire  debt  secured  by  the  mortgage,  that  the  lien 
of  the  mortgage  still  continued  for  the  satisfaction  of  the  res- 
idue of  the  debt  It  is  admitted  by  the  opposite  counsel,  that 
had  this  sale  been  made  on  an  execution  in  &Yor  of  a  judgment 
creditor,  who  was  not  a  parly  to  the  mortgage,  and  upon  a  judg- 
ment junior  thereto,  that  the  purdhaser  would  only  have  ac- 
quired the  equity  of  redemption.  But  it  isinsisted,  that  as  the 
judgment  was  upon  the  identical  note  secured  by  the  mortgage, 
and  the  execution  levied  upon  the  mortgaged  premises,  the 
mortgagee  being  in  possession,  that  the  purchaser  acquired  an 
indefeasible  titie  to  the  premises. 

To  support  the  position  assumed  by  the  defendanfscounsel,  the 
case  of  Lease  of  Jackson  ex  dem.  Irdandy.  SuU,  10  Johns.  481,  is 
cited.  In  this  case,  the  supreme  court  of  New  York  decree,  that 
where  a  creditor,  secured  by  mortgage,  brought  his  action  for 
the  debt  so  secured,  recovered  judgment,  and  issued  execution, 
which  was  levied  on  the  mortgaged  premises,  and  the  premises 
sold,  that  the  purchaser  acquired  nothing  but  the  equity  of  re- 
demption; the  purchaser  at  the  time  of  purchase  having  notice 
of  the  mortgage,  and  that  it  was  unpaid.  It  must  be  remem- 
bered that,  in  the  state  of  New  York,  lands,  like  personal  chat- 
tels, are  sold  without  appraisement;  and  in  the  case  cited,  prop- 
erty mortgaged  to  secure  seven  hundred  dollars,  was  sold  for 
seventy  dollars.  The  court  refer  to  tins  fact  and  say,  that  it  is 
manifest  that  this  mode  adopted  I7  the  creditor  in  the  pursuit 
of  his  remedy,  did  not  work  any  injury  to  the  purchaser.  In 
this  state,  however,  lands  can  not  be  sold  without  appraisal,  and 
for  no  less  sum  than  two  thirds  the  appraised  value;  and  this 
court  have  decided  that  they  must,  if  sold  at  law,  be  sold  as  if 
unincumbered:  Baird  v.  KirUand  et  a/.,  8  Ohio,  21.  In  Ohio, 
then,  a  purchaser  at  sherifPs  sale  could  not  acquire  even  the 
equity  of  redemption  of  mortgaged  premises,  without  paying 
the  full  value  of  the  land.  And  it  would  seem  that,  when  the 
mortgagee  himself,  by  his  ovm  action,  as  in  the  present  case, 
causes  the  mortgaged  premises  to  be  sold,  it  would  be  the 
height  of  injustice  to  permit  him  to  pocket'  the  money  made  I7 
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such  sale,  and  still  hold  on  to  the  premiaes  until  he  could  extort 
from  the  purchaser  a  further  sum  to 'relieve  the  land  from  his 
own  mortgi^.  Courts  may  sometimes  be  compelled,  by  some 
rigid  rule  of  law,  to  do  injustice,  but  we  are  not  aware  that  any 
rule  exists  which  will  compel  us  to  do  manifest  injustice  in 
this  case.  In  truth,  should  a  judgment  creditor  direct  an  ex- 
ecution to  be  levied  upon  his  own  land,  and  should  the  land  be 
sold  in  pursuance  of  such  levy,  we  apprehend  the  purchaser 
must  be  protected.  The  creditor  would  be  estopped  fromassert- 
ing  any  claim  to  the  land. 

It  is  further  objected  by  defendant's  counsel,  that  thesherifPs 
deed  is  defective,  inasmuch  as  it  is  not  properly  attested;  and  it 
18  said  the  attestation  is  **  sealed  and  deUvered  in  presence  ot** 
{be  subscribing  witnesses;  whereas  it  should  have  been  "  signed, 
sealed,  and  delivered."  True,  the  words  of  the  statute  axe, 
that  the  witnesses  shall  attest  the  **  signing  and  sealing;"  but, 
vaally ,  to  require  the  strictness  insisted  upon  by  the  defendant's 
counsel,  would  be  going  a  great  length;  it  would  be  taking  one 
step  more  towards  that  point  to  which  we  seem  to  be  progress- 
ing with  railroad  speed — ^the  point  of  declaring  all  the  land 
titles  in  the  state  doubtful,  defective,  or  uncertain.  The  same 
technical  niceiy  is  not  required  in  the  exertion  and  acknowl- 
edgment of  deeds  as  in  special  pleadings.  If  deeds  are  ex- 
ecuted and  acknowledged,  substantially,  in  accordance  with  the 
statute,  it  is  all  that  can  be  required.  The  signing  and  sealing 
of  deeds  is  usually  done  at  one  and  the  same  time,  unless,  per- 
chance, the  scrivener  who  writes  them  shall  have  attached  the  seal 
at  the  time  of  writing,  and  previous  to  the  signature.  In  such 
ease  the  sealing  is  adopted  by  the  signature  of  him  who  executes 
the  instrument.  It  is  not  customary  for  a  man  to  sign  on  one 
day,  and  on  another  make  his  scrawl,  or  attach  a  wafer.  There  is 
not,  I  presume  to  say,  one  case  in  a  thousand  in  which  the  same 
person  who  witnesses  the  sealing,  does  not  witness  the  signature 
also.  And  after  all,  it  is  the  delivery  which  gives  e£EBct  to  the 
instrument. 

The  court  are  of  opinion  that  had  the  attestation  been  such 
as  defendant's  counsel  suppose  it  to  have  been,  it  would  have 
been  sufficient.  But  upon  examination  of  the  deed,  we  find  that 
the  attestation  is  in  the  proper,  the  most  approved  form.  It  is 
as  follows:  *^  Signed,  sealed,  and  delivered  in  presence  of;"  and 
is  subscribed  by  two  witnesses.  It  is  true,  that  the  deed  from 
Bisk  to  Huddart  is  merely,  "  sealed  and  delivered,"  and,  ao- 
ooxding  to  the  theory  of  defendant's  counsel,  no  title  eves 
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rested  in  Huddart.  And  if  so.  Bisk  stands  in  the  sitaation  of 
a  man  who  has  caused  his  own  hind  to  be  sold  on  an  execution 
in  his  own  favor  to  satisfy  his  own  debt,  and  would  be  estopped 
from  setting  up  his  title  against  the  purchaser.  We  have  no 
doubt,  however,  that  the  deed  was  sufficient,  and  conveyed  a 
good  title  to  Huddart. 
A  new  trial  is  ordered,  the  costs  to  abide  the  event  of  the  suit. 


GnsD  in  WUUama  v.  Mobeonj  6  Ohio  St.  618,  to  the  point  that  an  stteitiitlott 
in  tlia  fonn  '*  sealed  and  deliverad  in  presenoe  of"  aabacEifaing  witoeHia»  iaa 

MDuount  atteatatiOD* 

DiaruwuiiunD  in  FUkkm  v.  Oonote,  17  Ohio  St  ISA. 
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[15OlDO,108.] 

Bbiubal  or  Tbiaii  Coubt  to  Ghabox  upon  Axseraov  Lmul  Vmoffoaanm 
not  appealing  from  the  record  to  liave  been  involved  in  the  ease,  will  nol 
be  reviewed  by  the  saprene  court. 

OoWXTAirGB,  BT  PXBSOM  OUT  OF  PO88I88IOK,  OV  LaBDS  UT  AdVXBSB  FMOS* 

BiON  of  another,  claiming  title  thereto,  ia  not  void. 
OoBVXTAirax  of  Land  bt  Infaht  n  Mxbblt  VomABLB  and  holds  good 

onto  some  act  has  been  done  by  him  to  avoid  it,  althongh  there  has  been 

no  express  act  of  aflSlnnanoe,  after  liii  arrival  at  full  age;  bat  he  has  the 

whole  length  of  time  allowed  fay  the  statute  of  lindtations,  within  wUdh 

todinflhni. 
8uB8BQinaiT  CoNvxTAVOB  OF  Samb  Lahd  to  Abotbbb  PBBflOB,  made  fay 

an  infant  after  he  attains  his  majority,  is  a  dinffirmanoe  of  his  deed  exe- 

oated  dnring  infancy. 
Mhbb  Lafsb  of  Tdcx  Lxss  thak  TwBMTr-oirB  Tbabs  does  not  amoont  to 

an  afBrmanoe  on  the  part  of  a  grantor  of  a  deed  made  in  infancy,  fant  the 

lapse  of  a  lees  period  of  time,  taken  in  oonneotian  with  other  oiroinD- 

stanoes,  may  amonnt  to  a  confirmation  thereol 
Gbabtob  of  Lakd  is  not  Bound  to  Bbfund  Pubchasb  Monxt  befove  duh 

a£Brming  his  deed  made  daring  minority. 

EnoTMEHT.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  proaeoated  a  writ  of  ezxor.  The 
other  facta  are  stated  in  the  opinion. 

Umbsiafier  and  StanUm,  for  the  plaintiff  in  error. 

James  Mason  and  A,  L.  Brewer,  for  the  defendant  in  eiror. 

HiTGHOOOK,  J.  The  several  facts  of  this  case,  as  exhibited  in 
the  bill  of  exceptions,  are,  that  William  B.  Lupton,  in  the  year 
1815,  died  seised  of  the  premises  in  controversy.  On  the  twenti- 
eth of  September,  in  the  year  1832,  Elisha  F.  Lapton,  Cynu 
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0.  Lapton,  and  William  H.  Lupton,  all  of  Baltimore,  in  the 
state  of  Maryland,  and  heirs  of  said  William  B.  Lapton,  oon- 
yejed  the  same  land  to  Peter  Kline,  of  Tromboll  county,  by 
deed  dnly  executed,  the  plaintiff  in  error  daimed  title  undeor 
oonveyanoes  from  Kline.  At  the  time  of  the  cdnveyanoe  to 
Kline  hy  the  Luptons,  Gyrus  C.  and  William  H.  were  infants, 
within  the  age  of  tweniy-one  years.  The  defendant  in  error 
claimed  title  under  a  deed  executed  to  his  lessee,  hj  Cyrus  0. 
and  William  H.  Lupton,  on  the  fifteenth  of  April,  1848,  con- 
veying to  him  their  interest  in  the  premises.  He  also  gave  eyi- 
dence  as  to  the  consideration  paid  by  Kline,  and  condueing  to 
prove  that  payment  was  made  to  the  brother,  who  was  of  full 
age;  and  furOier,  that  his  grantors  were  dtisens  and  residents 
of  the  state  of  Maryland.  In  order  to  ascertain  whether  the 
court  of  common  pleas  conmiitted  any  error  in  the  charge  com- 
plained of,  it  will  be  necessary  to  examine  particularly  what 
that  court  was  requested  to  charge,  and  what  they  did  actually 
charge. 

1.  The  court  was  requested  to  dhazge,  "  that  if  a  person  un- 
der the  age  of  twenty-one  years,  but  above  the  age  of  discretion, 
and  apparently  twenty-one  years  of  age,  represents  himself  to 
be  of  that  age,  and  thereby  induces  another  person  to  purchase 
land  from  him,  take  a  conveyance,  and  pay  the  purchase  money, 
or  part  of  it,  the  party  making  such  representations  is  estopped 
from  claiming  back  such  land  and  proving  that  he  was  not  of 
age,  if  the  purchaser,  believing  such  statement,  acted  upon  it, 
paid  the  purchase  money  accordingly,  and  has  in  his  conduct 
been  perfectly  fair  in  tilie  transaction;'*  which  instruction  the 
court  refused  to  give,  but  charged  that  such  was  not  the  law. 
It  will  be  seen  from  an  examination  of  the  bill  of  exceptions, 
that  no  evidence  had  been  given  to  the  jury  conducing  to  prove 
that  the  two  younger  Luptons,  or  either  of  them,  had,  at  the  time 
of  the  conveyance  to  Kline,  represented  themselves  as  being  of 
full  age,  thereby  inducing  him  to  purchase  the  land,  nor  that  he 
acted  upon  any  such  belief.  This,  then,  was  a  mere  abstract 
proposition,  entirely  out  of  the  case;  and  if  the  court  were  mis- 
taken upon  the  point  of  law,  it  would  make  no  difference  in  the 
result.  Under  such  circumstances,  we  never  interfere  with  the 
judgment  of  an  inferior  court.  We  would  not  be  understood  as 
saying  that  here  was  any  mistake;  but  if  there  was,  it  was  in  a 
matter  upon  which  the  plaintiff  had  no  right  to  ask  the  instmo- 
tion  of  the  court. 

2.  The  court  were  next  asked  to  charge  the  jury, '*  that  the  pur* 
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ohii8el)j  Welch,  andxeceiTinga  deed  frompersoxiBoatof  poeaes- 
BJon,  of  lands  in  the  actual  adverae  poaeesmon  of  persons  claiming 
title,  is  an  act  of  champeriy  and  maintenance,  illegal  and  void.'' 
This  instrootion  the  court  refased,  and  charged  that  such  -was 
not  the  law.    The  question  here  presented  is  not  one  which  now 
comes  before  the  court  for  the  first  time.    It  is  well  known  that, 
in  England,  a  sale  and  conveyance  of  land  by  a  person  ont  of 
possession  of  land,  the  same  lands  at  the  time  being  in  the  pos- 
session of  another,  claiming  title,  would   be  void,  as  being 
against  the  policy  of  the  law.    Whether  this  is  a  principle  of  the 
common  law,  or  whether  it  is  based  upon  some  statute,  is  a  ques- 
tion which  has  been  much  controyerted.    But  this  is  a  matter  of 
little  consequence,  so  long  as  such  is  the  law.    In  many,  proba- 
bly in  most  of  the  states  of  this  union,  the  same  principle  preTaQs; 
but  in  this  state  the  decisions  have,  from  the  earliest  period  of  our 
judicial  history,  been  difEerent,  and  such  sales  and  conveyances 
have  been  held  to  be  valid.    This  identical  question  was  before 
this  court  in  the  case  of  EdU  ei  al.  v.  AMy  et  al.,  9  Ohio,  96  [34 
Am.  Dec.  424],  and  the  title  acquired  under  such  drcrmistances 
was  held  to  be  good.    The  case  referred  to  is  the  first  brought 
before  the  court  in  bank,  in  which  this  question  was  agitated,  and 
the  decision  was  merely  in  affirmance  of  what  was  understood  to 
be  the  rule  of  law  as  established  by  frequent  determinations  on 
the  circuit.    Now,  I  have  no  hesitation  in  saying,  that,  in  my 
opinion,  the  rule  contended  for  by  plaintiffs  counsel  would  be 
beneficial  and  highly  conducive  to  the  public  interest.    It  would 
prevent  the  practice  of  purchasing  doubtful  titles.   It  might  inter- 
fere with  the  interest  of  keen-sighted  speculators,  who  make  it  a 
business  to  hunt  up  and  purchase  in  such  titles,  but  it  could  do 
no  injury  to  the  honest  man.    But  although  such  is  my  opinion, 
still,  acting  in  a  judicial  capacity,  I  can  not  consent  to  change 
the  rule.     Such  change  would  interfere  with  a  multitude  of  land 
titles  heretofore  acquired,  and  acquired  too  with  a  knowledge  of 
the  law,  as  expounded  by  the  court.    But  there  is  a  body  which 
can  apply  a  remedy  which  shall  operate  hereafter;  that  body  is 
the  general  assembly.    And,  to  me,  it  is  a  matter  of  surprise, 
that  we  have  not  an  act  upon  our  statute  books  declaring  void 
sales  made  under  the  circumstances  referred  to  by  counsel  in 
their  second  request  to  the  court.    But  until  some  statute  of 
the  kind  is  enacted,  we  feel  ourselves  bound  by  the  law  as  here- 
tofore settled. 

3  and  4.  The  third  and  fourth  instructions  requested  of  the 
court  were,  in  substance,  that  the  execution  by  Cyrus  0.  Lupton 
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and  William  H.  Lnpton,  of  the  deed  to  the  defendant  in  enor, 
did  not,  on  their  part,  amount  to  a  disafSrmanoe  of  the  fonner 
deed  to  Eline,  by  them  executed  while  infants.  This  the  court 
refused  to  do,  and  held  that  such  was  not  the  law.  Much  has 
been  said  in  the  books  with  respect  to  the  deeds  of  infants  con- 
Teying  land,  whether  thej  were  void  or  merely  Toidable.  The 
better  opinion,  as  we  believe^  is,  that  thej  are  merely  voidable; 
and  it  was  so  held  in  the  case  of  Drake  and  Wife  v.  Bamsay  et  oL^ 
6  Ohio,  251.  Such  being  the  law,  the  deed  of  an  infant  will 
bold  good  until  some  act  has  been  done  by  him  to  avoid  it,  al- 
though there  has  been  no  express  act  of  affirmance,  after  his 
arriyal  at  full  age.  But  what  the  act  of  disaffirmance  shall  be, 
is  a  matter  of  more  doubt.  If  it  be  one  of  equal  solenmiiy  with 
the  original  act  of  conveyance,  it  would  seem  to  be  suffioieni. 
Thus  in  England,  if  a  feoffinent  be  made  by  an  infant,  he  can 
only  avoid  it  hj  entzy.  He  must  be  in  possession  in  order  to 
make  the  f eoffioient,  for  that  is  not  done  without  livery  of  seisin. 
He  must  then  again  enter  to  avoid  the  feo£Ement;  and  perhaps 
this  alone  would  not  be  sufficient.  But  in  this  country,  and  ea- 
pecially  in  this  state,  this  mode  of  conveyance  is  not  adopted. 
Lands  here  are  conveyed  by  deed  of  bargain  and  sale,  and  deeds 
of  other  descriptions.  Livery  of  seisin  is  not  known  in  prac- 
tice, and  is  entirely  unnecessary.  Li  the  case  of  Drahe  and 
Wife  V.  Bamsay  et  al.,  before  referred  to,  the  judge,  in  deliver- 
ing the  opinion  of  the  court,  says:  "  Some  of  the  books  appar- 
ently suppose  that  the  act  of  avoidance  must  be  of  equal 
solenmiiy  with  the  act  of  grant;  but  I  can  not  find  it  to  be  ex- 
pressly decided,  except  in  cases  of  feoffinents,  where  a  peculiar 
feudal  principle  renders  it  necessary.  We  believe  that  an  entry, 
suit,  or  action,  a  subsequent  conveyance,  an  effort  to  restore  the 
parties  to  their  original  condition,  or  any  act  unequivocally  man- 
ifesting the  intention,  would  render  the  evidence  effectual,"  etc. 
It  is  said,  however,  that  this  question  did  not  properly  arise  in 
that  case,  and,  therefore,  that  this  dictum  of  the  court  can  not 
be  relied  upon  as  authority.  It  was  the  deliberate  opinion  of  the 
court,  in  a  case  where  one  of  the  principal  questions  was,  what 
act  would  amount  to  the  avoidance  or  disaffirmance  of  a  deed 
executed  by  an  infant.  True,  the  act  relied  upon  in  that  case, 
and  which  was  held  to  be  sufficient,  was  the  commencement  of 
an  action  of  ejectment.  That  a  subsequent  conveyance  would 
amoimt  to  a  disaffirmance,  has  been  decided  in  the  supreme  court 
of  New  York  and  of  the  United  States:  Jackson  v.  Carpenter,  11 
Johns.  541;  Jackson  v.  Burchin,  14  Id.  124;  Tucker  v.  Moreland^ 
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10  Pet.  59.  In  fact,  I  can  not  well  conceive  what  would  be  a 
more  deeLdve  act  of  dieaffirmance  than  the  conveyance  of  the 
same  land  to  another  person.  It  wotdd  be  conclusiTe  eridence, 
that  the  person  making  snch  convejance  did  not  intend  to  be 
boond  by  his  deed  made  in  infancy. 

5.  The  court  was  next  requested  to  charge  the  jury,  **  that 
lapse  of  time  less  than  twenty-one  years,  after  the  minor  comes 
of  age,  may  furnish  evidence  of  acquiescence,  and  confirm  the 
title/'  In  response  to  which  request,  the  court  charged,  that 
the  lapse  of  time  less  than  twenty-one  years  was  not  of  itself 
evidence  of  acquiescence,  but  might  be  evidence  of  such  acqui- 
escence in  connection  with  other  facts  and  circumstances.  In 
this  particular,  I  understand  the  court  to  have  stated,  in  sub- 
stance, that  lapse  of  time  alone  would  not  amount  to  an  affirm- 
ance, on  the  part  of  the  grantor  of  the  deed  executed  in  infancy, 
unless  that  lapse  of  time  amounted  to  tweniy-one  years.  Such 
was  the  opinion  of  this  court,  as  expressed  in  the  case  of  Drake 
and  Wife  v.  Bammy.  But  in  that  case,  as  in  this,  the  court  held 
that  the  lapse  of  a  less  period  of  time,  taken  in  connection  with 
other  circumstances,  might  amount  to  a  confirmation.  The 
idea  might  have  been  conveyed  in  diffarent  language,  but  I  do 
not  see  wherein  the  court  violated  any  principle  of  law  in  this 
particular. 

6.  The  next  request  made  to  the  court,  was,  to  charge,  "  that 
the  right  to  disaffirm  a  deed  made  during  minority,  may  be  ex- 
tinguished by  any  act  done  under  a  knowledge  of  his  right, 
which  demonstrates  a  willingness  to  be  bound  by  the  contract; 
or,  by  continuing,  after  acquiring  such  knowledge,  to  enjoy  any 
benefit,  profit,  or  privilege,  under  the  contract,  after  tiiey  at- 
tained full  age.''  The  court  admitted  such  to  be  the  law,  but 
added,  '*that  retention  of  the  purchase  money  in  this  case, 
was  not,  of  itself,  an  act  demonstrating  a  willingness  to  be 
bound  by  the  contract;  and  that  a  minor  was  not  bound  to  re- 
turn the  purchase  money  before  disaffirming  his  deed  made 
during  minority." 

It  can  hardly  be  supposed  that  any  one  will  seriously  contend, 
that  an  infant  who  has  conveyed  hmd  during  infancy,  can  not 
disaffirm  his  contract  before  returning  the  money  wldch  he  has 
received  upon  that  contract;  nor  that  the  retention  of  the  money 
is  demonstrative  evidence  of  a  willingness  to  be  bound  by  the 
contract.  If  I  am  correct  in  this,  then  it  follows  that  there  was 
nothing  erroneous  in  the  opinion  expressed,  in  itself  consid- 
ered.    It  was  not  a  violation  of  law.    Whether  it  was  proper, 
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under  the  dionmstanoeBy  to  make  the  Btatement^  is  another  qnea- 
tion;  and  in  order  to  Bolve  this,  it  is  neoessaxy  to  look  to  the 
bill  of  exceptions.  From  that,  it  appears  that  the  in&nts  had 
not  ''reoeiyed  any  benefit,  profit,  or  privilege,"  from  the  con- 
tract, neither  before  nor  after  they  arrived  at  full  age,  except 
the  purchase  money,  and  it  is  left  doubtful  whether  they  hare 
even  received  that  much.  The  court  were  pressed  to  say,  that 
the  grantor  of  a  deed  made  during  infancy*  by  continuing,  after 
acquiring  a  knovrledge  of  his  rights,  *'  to  enjoy  any  benefit, 
profit,  or  privilege,  under  the  contract,''  after  arriving  at  full 
age,  would  confirm  the  deed;  and  this,  too,  in  a  case  where  the 
fiicts  shovired  that  the  only  "  benefit,  profit,  or  privilege,''  was 
the  retention  of  the  purchase  money.  The  court  admitted  the 
correctness  of  the  general  proposition,  qualifying  it,  however, 
by  saying,  in  substance,  that  the  retention  of  the  purchase 
money  was  not  such  a  **  benefit,  profit,  or  privilege,"  as  would 
be  equivalent  to  a  confirmation  of  the  contract;  or,  in  other 
words,  that  it  is  not  necessary  that  a  person  who  has  conveyed 
his  land  by  deed  during  infancy*  should,  as  a  condition  prece- 
dent, refund  the  purchase  money  before  he  disaffirms  his  con- 
tract of  conveyance.  I  do  not  perceive  that  there  is  anything 
wrong  in  this. 

7.  Counsel  for  plaintiff  in  error  next  requested  the  court  to 
charge  the  jury,  "  that  the  silence  of  the  party  after  coming  of 
age,  might  be  evidence  of  acquiescence  and  confiimationy  al- 
though for  a  less  period  than  twenty-one  years  after  coming  of 
age."  This  is  but  a  reiteration,  in  substance,  of  the  request 
which  had  been  before  made,  and  which  is  noted  on  the  bill  of 
exceptions  as  being  the  fifth.  The  words  are  not  identical,  but 
there  is  no  difference  in  substance.  The  court  also  responded 
as  before,  stating,  '*  that  silence  for  a  less  period  than  twenty- 
one  years,  was  not,  in  itself,  unless  connected  with  other  facts 
and  circumstances,  evidence  of  assent  to,  or  confirmation  of  a 
deed  made  during  minority." 

As  to  these  three  last  points,  I  do  not  see  that  there  was  any- 
thing substantially  wrong.  The  ideas  might  have  been  conveyed 
in  different  language,  and,  possibly,  in  language  more  appro- 
priate. The  whole  substance  and  effect  of  it  is  this,  that  where 
an  infant  conveys  land  by  deed,  although  the  contract  is  void- 
able, and  must  be  disaffirmed  after  he  arrives  at  full  age,  yet, 
that  he  has  the  length  of  time  allowed  by  the  statute  of  limita- 
tions, within  which  to  disaffirm.  But  if,  in  the  mean  time,  he 
has  done  other  acts  which  show  a  manifest  intention  to  confirm 


Dec  1846.]  Thatsb  t;.  EiNO.  571 

the  deed  bo  ezeoated,  those  acts,  taken  in  oonneotion  with  the 
lapse  of  time,  although  that  be  less  than  twenty-one  years,  will 
amount  to  a  confinnation.  It  was  so  held  by  this  conrt  in  the 
case  of  Drake  and  Wife  y.  Bamsayf  and  so  held  in  the  oases 
dted  from  Johnson's  reports. 

The  only  other  matter  ruled  hj  the  court  upon  one  of  these 
three  last  points,  was,  that  an  individual  who  would  disaffirm  a 
conveyance  made  by  him  during  infancy*  need  not,  as  a  condi- 
tion precedent  to  the  disaffirmance,  refund,  or  ottesr  to  refund, 
the  purchase  money.  These  are  not  the  words,  but  it  is  the 
substance  and  effect  of  the  ruling.  Upon  the  whole,  we  see 
nothing  erroneous  in  the  dhazge  of  the  court  complained  of » 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 

BiBGEABD,  J.,  dissented. 

Ck>iTBT  n  HOT  BiQunixD  TO  Inbtbuot  ov  AvTEAor  QmsHoss!  PeofU 
T.  Cwmmgham,  43  Am.  Deo.  709»  note  718,  wImto  other  ouet  on  thli  mbjeol 
aneoUeoted. 

CONYKTAKGB  OF  LaNDB  TV  AdTEBSI  PoSSBSSION  OF  AVOTHKB  18  VaUDS 

ff€Ur$  Lea§ee  y.  AMy,  d4  Am.  Dec.  424»  note  426,  where  other  caoee  ere 
cited. 

iNFAinr  CAN  HOT  Rbxajh  Benxfit  of  Ck>irrBAOT  Which  Ha  Bbpudzatis: 
Kitchen  y.  Lee^  42  Am.  Dea  101,  and  note  103;  also  Oorey  y.  ^uriofi,  82 
Mich.  31,  citing  the  principAl  oaee. 

Dissent  of  Infaht  fbok  OoNraAcr  of  Enustmbnv  most  be  expreeeed 
within  a  reasonable  time  after  he  oomee  of  age,  or  it  will  be  treated  aa  ratip 
.  fied:  StaU  y.  Dimiek,  37  Am.  Dec  197. 

EATiFiaATiOK  OF  GasTJULCT  OF  TswAXTT:  See  ^oU  y.  UnderkUl^  32  Am* 
Dec.  380,  note  382. 

AyoiDANOX  OF  ImfANT^s  Dbkd:  See  Bool  y.  Mw,  31  Am.  Dec  28S,  note 
295.  The  principal  case  is  dted  in  Kouniz  y.  Ikivis,  34  Ark.  596,  to  the  pomt 
that  an  infant  has  the  period  of  limitations  in  which  to  disaffixm  his  oonyey- 
ance,  upon  coming  of  age;  and  in  Hcutings  y.  DoUarhide,  24  Gal.  214,  to  the 
point  that  lapse  of  time  may  frequently  famish  eyidenoe  of  aoqaiesoenoe  oa 
the  part  of  an  infant,  bnt  does  not,  of  itself,  take  away  the  right  to  ayoid 
until  the  statate  of  limitations  has  ran 


Thayeb  et  All.  u  Kaa. 

[16  Ohio,  aia.] 

Nsoo^nABLS  Nois  was  Lost  aftkb  It  Fill  Ddi^  the  owner  may 
maintain  an  action  thereon  at  law;  bat  if  it  is  lost  before  it  ooinee  due, 
he  most  sue  in  chancery,  where  he  can  be  compelled  to  indemnify  the 
maker. 


672  Thayer  v.  Kino  [Ohio,- 

AflSDHPSiT.  The  plaintiffs  declared  upon  certain  promissoz^ 
notes,  which  they  showed  to  haTe  been  lost  before  they  fell  due. 
The  defendant  moyied  for  a  nonsuit  upon  the  ground  that  an 
action  at  law  can  not  be  maintained  upon  a  lost  note,  and  this 
question  was  reserred  for  the  decision  of  the  oourt  in  bank. 

OdHn  and  Schenck,  for  the  plaintiffin. 

E.  PamonSf  for  the  defendant. 

Bbad,  J.  This  case  was  reserved  for  the  detemdnation  of  the 
single  question,  whether  a  reooyeiy  could  be  had  upon  lost  ne- 
gotiable paper,  at  law,  or  whether  the  remedy,  in  such  case,  was 
in  equity.  Upon  this  question,  there  is  a  conflict  of  decisions, 
both  in  England  and  the  United  States.  In  the  decisions  which 
have  been  made,  different  and  various  reasons  have  been  as- 
signed in  support  of  either  side;  but  fnmi  a  careful  review  of 
the  authorities,  and  a  full  comprehension  of  the  principles  of 
law  controlling  the  transfer  and  fixing  the  right  of  holders  of 
negotiable  paper,  it  would  seem  that  the  only  difficulty  in  the 
case  grows  out  of  the  question  of  indemnity.  All  other  matters, 
and  the  rights  of  parties,  can  be  governed,  controlled,  and 
modified  in  a  court  of  law  as  well  as  equity. 

It  is  a  necessary  and  fundamental  principle  of  negotiable 
paper,  that  the  innocent  holder  receiving  it  before  due,  is  enti- 
tled to  its  proceeds.  This  is  the  essence  and  life  of  its  nego- 
tiability. Hence,*if  the  maker  should  be  compelled  to  pay  in 
case  of  negotiable  paper  lost  before  due,  such  payment  would 
be  no  bar  to  the  recovery  in  the  hands  of  an  innocent  holder, 
who  hacl  received  it  before  due;  and  in  such  case  a  double  re- 
covery might  be  had  upon  the  same  instrument.  But  if  former 
payment  or  recovery  would  be  a  complete  bar  to  any  subsequent 
payment  or  recovery,  the  reason  of  the  rule  ceases,  and  the  objec- 
tion to  a  recovery  by  the  owner,  no  longer  exists.  Hence,  if  the 
circumstances  of  the  case  are  such  that  the  negotiable  paper  can 
never  be  produced  for  payment  a  second  time,  or  if  produced 
would  permit  no  right  of  recovery  in  the  hands  of  the  holder, 
no  indemnity  in  such  case  being  required  to  guard  against  a 
second  payment,  recovery  may  be  had  in  a  court  of  law.  Thus, 
if  the  instrument  be  totally  destroyed,  or  if  it  pass  into  the 
hands  of  the  holder,  charged  with  all  the  equities  which  exist 
against  the  original  holder,  the  action  may  be  at  law.  Now,  it 
is  a  well-recognized  principle,  that  negotiable  paper  received 
after  it  is  due,  is  charged  with  all  the  equities  existing  between 
the  original  parties.     So,  if  payment  be  made  to  the  original 
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holder,  and  a  xeooyexy  be  had  by  him,  it  would  constitate  a 
complete  bar  to  another  action  brought  by  any  person  who 
should  receiye  it  after  due.  But  if  it  be  lost  before  due,  and 
the  original  holder  commence  suit,  there  is  a  possibility  that 
the  paper  may  be  outstanding  in  the  hands  of  an  innocent 
holder — ^upon  which  recoyery  could  be  had;  and  hence  the  law 
will  not  permit,  in  such  case,  a  recoyexy  to  be  had  until  com- 
plete indemniiy  is  furnished  against  such  possibility.  Now,  a 
court  of  law  has  not  the  power  to  compel  this  indemniiy;  and 
hence  is  forbidden  to  giye  judgment  or  to  entertain  jurisdiction 
of  the  case.  A  court  of  law  proceeds  upon  fixed  principles,  and 
if  the  party  is  entitled  to  judgment,  he  is  entitled  to  execution 
without  limit  or  restraint.  But  a  court  of  equity  being  called 
upon  to  giye  its  aid,  will  guard  the  rights  of  all  parties,  and 
will  not  permit  a  recoyexy  until  the  party  seeking  it  will  guard 
the  opposite  party  from  a  dangerwhich  exists  by  the  misfortune 
of  the  yeiy  person  seeking  its  aid.  It  will  say.  You  haye  been 
unfortunate  in  the  loss  of  your  instrument — ^we  will  relieye  yon 
from  this  difficulty,  jxroyided  you  will  fully  guard  the  other 
party  from  all  harm  which  may,  by  possibility,  result  from 
what,  except  from  our  aid,  would  be  a  misfortune  to  you.  It 
has  the  power  to  determine  the  nature  of  the  indemnity  and  the 
security.  Hence,  in  those  cases  in  which  indemnity  is  to  be 
giyen,  relief  must  be  had  in  equity.  A  court  of  law,  it  is  true, 
might  do  the  same  thing,  if  it  had  the  power;  and  there  is  no 
direct  impossibility  to  preyent  its  haying  such  powers;  yet,  as 
such  is  not  the  case  in  the  distribution  of  law  and  equity  juris- 
diction, as  the  systems  now  stand,  relief  can  only  be  had  in 
equity. 

In  the  case,  howeyer,  before  the  court,  no  such  difficulty  ex* 
ists,  as  those  notes  were  lost  after  they  were  due. 

Judgment  for  plaintiffs. 

BxBCHABD,  J.,  aigued  that  judgment  should  be  entered  for  the 
plaintiffs,  but  doubted  the  accuracy  of  the  position  taken  by 
the  majority  of  the  court.  He  held  that  the  weight  of  the  eyi* 
dence  showed  that  the  notes  sued  for  were  lost  and  out  of  cir- 
culation. Also,  that  the  court  might  order  a  stay  of  execution 
until  an  indemnifying  bond  should  be  filed  hj  the  plaintiff. 
On  the  hypothesis  that  the  n0gotiable  paper  had  been  found  and 
put  in  circulation,  and  had  come  to  the  possession  of  a  bona  fide 
holder,  for  a  yaluaUe  consideration,  in  the  regular  course  of 
trade,  without  notice,  he  was  of  opinion  that,  under  the  rules 
of  the  Commercial  code,  such  holder  might  collect  it.    That  the 
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deCandaat,  wbMnat  the  paper  was  past  due  whan  negotiated  or 
not,  oonld  not  set  up  as  a  defense  any  matter  that  arose  sobse- 
qnently  to  the  good  title  aoqnized  ^7  the  bona  fide  holder. 

Aonoir  ov  Lost  Kon:  Sm  LaaeU  y.  LamU^  86  Am.  D«o.  862,  note  864^ 
where  other  ouee  are  referred  to.  The  prindpel  caee  is  dted  in  Sarffmt  y. 
BaarwMd,S2  Ohio  St  464^  to  the  point  thftt  in  Ohio  an  aotlon  at  Uw,  with- 
out indeninity«  may  he  maintained  on  a  deatroyed  note;  and  in  AUm  y. 
RMiff  16  KoY.  4e0»  to  the  point  that  in  an  aotion  agamat  the  maker  of  a 
loat  negotiable  note,  wlddh  waa  part  due  at  tlie  time  of  the  lom^  the  detod- 
mt  ie  not  entitled  to  daim  indemnity. 


WiLBoir  BT  All.  t;.  Ghalfasv. 

[lS0ne,Mt.] 

Om  Bmnaa  oh  AifoibibIb  Lavd  itndXr  Pabol  Liiuuisi»  givmi 
for  a  ooneidermtlop  paid,  and  ereoti  etraotoree  thereon,  he  may  maintain 
an  aefeion  against  the  owner  of  the  hnd  for  destroying  them. 
Fabol  Liomru  Bzsootxd  n  IssiYoaAXLa,  and  the  right  of  possession  of 
the  lioensee  theieander  is  eandusiYe,  and  may  be  maintained  against  the 
owner  of  the  freeiiold,  agsinst  whom  trespaw  wiU  lie  lor  any  wroogfol 
hiYBBionof  it. 

Tbbspass  guare  dau8um  fregii.  It  appeared  from  the  bill  of 
ezoeptions  ttiat  Ohalfant  had  oonstmcted  two  abatments  of  a 
mill-dam  on  the  land  of  B.  Wilson,  by  the  parol  lioense  of  the 
latter,  giTen  for  a  consideration,  part  of  which  had  been  paid; 
and  that  Wilson  had  entered  and  destroyed  said  abutments. 
The  evidence  being  closed,  Wilson's  counsel  prayed  the  court 
to  instruct  the  jnzy  that  Ghalfant  could  not  maintain  the  action. 
The  court  refused  to  give  this  instruction,  but,  on  the  contrary, 
chazged  the  jury  that  the  action  would  lie.  The  other  facts  ap> 
pear  from  the  opinion. 

T.  Ewing,  for  the  plaintiffs  in  error. 

P.  Van  2Vufi^,  for  the  defendant  in  error. 

Wood,  0.  J.  Whether  the  declaration,  as  originally  filed  in 
this  case,  was  sufficient  to  maintain  this  action,  is  now  of  no 
moment.  The  new  assignment  in  the  replication  places  it  before 
the  court,  as  to  the  whole  cause  of  action,  in  trespass  quare 
clausumJrefU.  In  such  case,  the  gistof  the  action  is  the  breach 
of  the  close,  and  other  wrongs  laid  are  merely  in  aggravation  of 
the  damages. 

The  other  assignments,  all  of  them,  may  be  considered  as 
presenting,  substantially,  the  same  question,  whether  thece  was 
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a  breach  of  the  close  of  the  defendant  in  errorf    Whether  the 
locus  in  quo  was  merely  the  right  of  the  defendant  in  enor  to  an 
easement  in  E.  Wilson's  land,  or  a  freehold,  it  would  not  aid  us, 
in  this  case,  to  inquire;  bat  had  he,  in  plain  English,  a  right  of 
possession,  as  against  the  owner  in  fee,  or  a  wrong-doerT    This 
is  necessary,  or  the  action  fiuls.    It  is  argued,  that  the  license 
being  by  parol,  and  no  note  or  memorandmn  in  writing,  it  is 
void  and  does  not  authorize  an  entiy  under  it.    If  this  be  so, 
it  follows,  that  the  defendant  in  enor  was  himself  a  trespasser, 
in  the  entiy  and  erection  which  he  made  on  the  land  of  the 
plaintiff  in  enor,  E.  Wilson;  was  liable  to  an  action,  and,  if  sued, 
his  license  could  not  have  been  pleaded  in  bar.    On  this  sub- 
ject, the  decisions  of  the  judicial  tribunals  of  our  sister  states 
differ:  MiUer  y.  The  Auburn  A  8.  B.  B.  Oo.,  6  Hill,  61;  MsKOl^ 
T.  MBlUienny,  4  Watts,  817  [28  Am.  Dec.  711];  Le  Ibvre  t.  Le 
Fevre,  4  Bezg.  ft  B.  241  [8  Azn.  Dec.  696];  Bam  t.  Olairk,  10 
Johns.  426.    But  in  Ohio,  we  think  itcan,  at  this  day,  be  hardly 
considered  as  an  open  question.    Part  performance  of  parol 
contracts,  especially  when  the  non-execution  would  operate  as  a 
fraud  on  the  rights  of  the  Tender,  has  repeatedly  been  enforced 
in  equiiy ,  and  a  parol  license  executed  has  been  held  to  be  irrer- 
ocable,  in  numerous  instances  upon  the  circuit,  at  law.     A 
license  to  ditch  and  flow  water  through  a  race,  to  dam  a  stream 
and  set  back  water  on  the  plaintiff's  land,  are  instances  within 
my  own  knowledge,  where  a  license  executed  was  held  to  be  irrer- 
ocaUe,  and  a  bar  both  in  trespass  and  in  case.    In  the  case  at 
bar,  the  license  was  executed  and  consideration  paid,  and  as  the 
defendant  in  error  had  the  right  to  make  the  abutment,  it  fol- 
lows, as  incident  to  that  right,  that  he  acquired  the  lawful  pos- 
session of  the  loouM  in  quo  tot  that  purpose,  and  the  right  of 
egress  and  regress  to  keep  it  in  repair  and  control  it,  so  long  as 
it  remains  for  the  purpose,  at  least,  for  which  it  was  constructed. 
This  right  of  possession  is  exdusiye,  and  may  be  maintained 
against  the  owner  of  the  freehold,  at  law,  and  trespass  against 
him  for  any  wrongful  invasion  of  such  possession,  ip  imr  opin- 
ion, lies.    The  court  were,  therefore,  right  in  oTarruling  the 
demurrer  to  the  replication,  and  in  sustaining  the  demurrer  to 
the  rejoinder,  and,  also,  in  the  charge  giTon,  and  refused  to  be 
given  to  the  jury. 
Judgment  affirmed. 

BmoHABD,  J.,  doubted  whether  the  parol  license  was  not  Toid, 
under  the  proTinons  of  the  act  for  the  pretention  of  frauds  and 
perjuries. 
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BziouTED  LiOBNea  is  not  Eevocablb:  Dyer  y.  Sa^ford^  4A  Am.  Dec 
899;  Addiaon  v.  Hack^  41  Id.  421,  note  426;  JReriek  r.  Kern,  16  Id.  497,  note 
601,  where  this  eabjeot  is  disoneeed  at  length;  elao  •/imction  B,  E.  Co,  ▼. 
Btigg^,  7  Ohio  St.  6;  and  Meek  y.  BreehenHdife,  29  Id.  6601  both  dting  the 


^^^      ■ 

GiBNA  V.  BbAOH. 

[18  000.800.] 

SiEyioB  upov  AnoBirsT  Ama,  his  Client's  Death  is  Intalid. 

Writ  ov  Errob  is  an  ADyERBART  Su^it,  a  new  rait,  and  nuuit  haye  the 

requisite  parties. 
WHENEysR  Brror  Assioned  is,  that  Defendant  in  Ebbor  was  Dbao 

WHEN  Judgment  was  Rendered,  the  ezeoator  or  administrator  mnsl 

be  cited  to  come  in  and  defend. 


Wbtt  of  error  coram  nobiB.  The  error  assigned  was,  that  the 
defendant  in  error,  who  was  phiintifF  in  the  original  suit,  had 
died  prior  to  the  day  upon  which  the  judgment  sought  to  be 
reyersed  was  rendered.  The  citation  and  seryioe  in  this  case 
were  seryed  upon  the  attorney  of  record  in  the  original  suit. 

Edward  Jrchbold^  for  the  plaintiff  in  error. 

Benjamin  S.  Goweuy  ior  the  defendant  in  error. 

By  Court,  Bibghabd,  J.  Our  first  inquiiy  is,  whether  the 
proper  parties  are  in  court?  We  are  not  adyised  that  in  this 
state,  a  court  was  eyer  before  called  upon,  seriously,  to  pa84 
upon  the  precise  question  now  presented  for  adjudication.  The 
statute  authorizes  seryice  of  citation  in  error  to  be  made  upon 
the  opposite  party,  or  "his  attorney.'  The  idea  that  these 
words  will  permit  seryice  to  be  made  upon  one  who  was  attor- 
ney of  the  defendant  in  error,  while  liying,  is  noyel.  The  the- 
oiy  upon  which  it  is  supported  will  not  bear  much  comment 
The  maxim,  ^*  Quifacit  per  alium  facU  per  9e,"  is  applicable  tc 
the  liying  only.  So,  seryice  of  process  upon  the  liying,  is  not 
notice  to  the  dead.  Death  is  a  iyrant  that  disregards  all  the  re- 
lations between  attorney  and  client;  his  stroke  dissolyes  them. 
Hence  the  statute  was  not  intended  to  affect  cases  like  this.  The 
proceeding  is  therefore  ex  parte,  and  must  be  dismissed.  A  writ 
of  error  is  an  adyersary  suit;  it  is  a  new  suit,  and  must  have  the 
requisite  parties.  This  action  is  groundless,  if  the  error  assigned 
is  untrue.  If  well  assigned,  and  the  issue  should  be  found  for 
the  plaintiff,  the  judgment  to  be  rendered  will  be  as  faulty  aa 
the  one  sought  to  be  reyersed,  without  the  proper  parties  axe 
before  the  court. 
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Senioe  npon  an  attorney  has  not  the  mibstanoe  of  a  legal  fiiy 
tion,  tinder  the  ciroomstanoeB.  It  can  not  affect  the  attorn^, 
anymore  than  it  can  bring  the  deceased  from  thegraye^and  en- 
able him  to  support  the  issue  that  he  is  stQI  liying.  There  is 
an  authority,  Tidd's  Praoticey  1116,  cited  I7  plamtifTs  counsel, 
directly  in  point.  It  settles  the  question  against  him,  and  shows 
that,  whenever  the  issue  in  fact— that  defendant  in  error  was 
dead  at  the  rendition  of  judgment — ^is  tendered,  the  executor  or 
administrator  must  be  cited  to  come  in  and  defend*  The  on^ 
exception  is,  where  the  sheriff  returns  that  he  is  alxfo,  and  has 
been  personally  served,  in  which  case  he  may  appear  bj  attor- 
ney, or  in  person. 

Writ  dismissed. 


Malcoe  v.  Skbwakf  id  Uz. 

[IS  Ohio,  819.] 
To  Oau*  a  Womah  a  HsBKAPHBoniTx  n  A0noHABL%  wtthoBl  alkflif 

WoxDs  SPOKxir  or  Fxhaia  Whiok  hats  TnriHnranrvo  Womm  Bxa  Ful- 
INOB,  bring  li0r  into  oontompt,  md  prowit  hor  from  ooonpjini^  tnoli 
pontion  in  ■odo^M  b  h€r  right  M  a  woman,  aie  Aotioiiabis  in  tiMoi^ 

Oasi  for  slander.  The  declaration  charged  that  defendant, 
Olive  Stewart,  had  said  of  the  plaintiff  that  she  was  a  hermaph- 
rodite. Defendants  interposed  a  general  demurrer,  which  tha 
court  sustained,  and  gave  judgment  for  the  defendants.  ISm 
plaintiff  prosecuted  this  writ  of  error. 

Stanion  and  MsCooh^  for  the  plaintiff  in  error, 
ifiuon  (md  Moody  ^  for  the  defendants  in  error. 

By  Court,  Bead,  J.  It  is  contended  that  the  words  charged 
in  llie  declaration  are  not  actionable.  The  court  of  common 
pleas  took  tiiis  yiew,  and  sustaiiied  the  demurrer.  It  is  said 
that  the  charge  imports  neither  crime,  guilt,  nor  moral  turpi- 
tude. It  is  a  well-established  principle  of  law,  that  words 
which  impute  a  charge  necessarily  tending  to  injure  a  man,  or 
his  trade,  or  occupation,  or  profession,  or  to  exclude  him  from 
sooieiy,  are  actionable  in  themselves.  A  more  gross  or  indeli- 
cate slander  could  not  well  have  been  uttered  agunst  a  female — 
especially  a  young  girl — or  one  more  calculated  to  wound  her 
feelings  and  do  her  mischief.  It  unsexes  her;  makes  her  a 
thing  to  be  stared  at;  converts  her  into  a  monster,  whose  very 
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existence  is  shoddng  to  nature,  and  would  be  certain,  among 
the  young  or  thoughtless,  to  bring  her  into  ridicule  and  con- 
tempt; and  exdudes  her  from  social  intercourse,  and  all  hopes 
of  marriage.  It  is  infinitely  worse  than  a  charge  of  inconti- 
nence, as  to  its  injurious  results,  to  the  feelings  and  prospects 
of  the  female. 

To  hold  that  there  was  no  remedy  for  a  case  of  this  sort, 
would  be  an  utter  disgrace  to  the  law  and  ourselyes.  It  is 
said  that  if  the  plaintiff  wonld  inquire  round,  and  if  she  could 
ascertain  that  she  had  been  specially  injured  to  a  certain 
amount,  in  dollars  and  cents,  the  law  would  assist  her  to  re- 
oorer  it:  in  other  words,  that  it  is  a  case  where  the  action  must 
be  sustained  upon  the  ground  of  special  damage.  It  is  said 
the  common  law  has  not  gone  further — ^that  the  Wnglish  courts 
haye  not  gone  further.  It  is  sufficient  to  reply,  that  this  court 
will  not  permit  so  gross  a  wrong  to  pass  without  a  remedy. 
We  shall  apply  the  spirit  of  the  law  to  embrace  ereiy  case  prop- 
erly falling  within  it.  It  is  precisely  that  sort  of  charge  calcu- 
lated to  do  infinite  mischief,  and  of  that  Tague  and  indefinite 
kind  which  can  neither  be  met  nor  answered.  The  case  falls 
dearly  within  the  oldest  and  soundest  principles  of  the  law, 
when  properly  understood  and  rightly  applied.  It  is  admitted 
that,  if  words  are  spoken  to  injure  a  man,  to  the  Talue  of  a  few 
dollars  and  cents,  in  his  trade,  it  is  actionable;  but  contended 
that,  to  speak  words  of  a  young  girl,  which  necessarily  inflict 
fhe  deepest  wound  upon  her  feelings,  break  up  her  hopes,  and 
exclude  her  from  sodely,  is  not  actionable.  Such  a  conclusion 
can  not  be  tolerated.  This  court,  in  protecting  reputation — a 
remedy  for  an  injury  which  is  guaranteed  by  the  constitution — 
will  be  careful  that  the  judicial  decisions  of  the  land  shall  re- 
flect that  same  delicate  and  profound  respect  for  female  char- 
acter and  feeling,  which  constitute  the  proudest  and  dearest 
characteristic  of  our  people. 

We  hold  it  a  sound  prindple  of  law,  that  words  spoken  of  a 
female,  which  have  a  tendency  to  wound  her  feelings,  faring  her 
into  contempt,  and  preyent  her  from  occupying  such  position  in 
sodety  as  is  her  right,  as  a  woman,  are  actionable  in  themsdyes. 

Judgment  reyersed,  and  remanded  for  further  proceedings. 


CiTBD  in  Alfde  v.  Wright,  17  Ohio  St.  241,  to  the  point  that  worda  having 
a  tendency  to  wound  a  woman's  feelings,  bring  her  into  oontempt,  and  pve- 
▼ent  her  from  occupying  such  position  in  society  as  is  her  right#  are  action- 
able in  themselves.  In  Dami  v.  Brown,  27  Id.  329,  it  is  said  that  the  prin* 
oipal  case  is  a  case  that  stands  by  itself. 
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MOBNINOBTAB  EI  AL.   V.   SSSLBT  BT  AL. 

[16  Ono,  SAS.] 

Oousr  ov  Chanobrt  in  Ohio  bib  ko  JuRisDionoN  to  Estabubb  lost  or 
spoliated  wilL  The  Jarisdiction  in  such  matten  belongt  to  tbe  comt  of 
common  pleM  of  the  proper  oonnty. 

BiLi.  in  chanoexy  to  eetabUsh  a  spoliated  will,  alleged  to  haT« 
been  made  by  John  Qeorge  MorningBtar,  deceased. 

T.  Ewing,  Smiih^  and  Probasoo,  for  the  complainants. 

J.  B.  Swan,  J.  W.  Andrews,  J.  JUUUm  WUHama,  BM,  and 
OampbdL,  for  the  defendants. 

By  Ooort,  BfnoHABD,  J.  Preliminaxy  to  tbe  consideKation  of 
any  of  the  many  questions  which  ha^e  been  so  folly  litigated  in 
this  case,  we  are  called  upon  to  determine  whether,  in  Ohio,  a 
court  of  chancexy  has  jurisdiction  in  matters  of  probate,  and 
may  entertain  a  bill,  the  sole  object  of  which  is  to  establish 
and  prove  a  lost  or  spoliated  last  will  and  testament.  For  it  is 
manifest,  that,  if  no  such  power  exists,  it  is  not  required  and 
would  be  improper  to  pass  upon  any  of  the  facts  mooted  in  this 
controversy.  The  sole  object  of  tiie  bill,  is  to  establish  such 
lost  or  spoliated  will.  Upon  this  question  of  jurisdiction,  we 
necessarily  have  torecur  to  the  original  source  of  all  our  power — 
the  constitution  of  the  state.  Article  8,  section  1,  vests  the  judi- 
cial power  of  the  state, ''  both  as  to  matters  of  law  and  equity," 
**  ina  supreme  court,  in  courts  of  common  pleas  for  each  counly, 
in  justices  of  the  peace,  and  in  such  other  courts  as  the  legis- 
lature may,  from  time  to  time,  establish."  By  section  2,  the 
supreme  court  '*  has  original  and  appellate  jurisdiction,  both  in 
common  law  and  chancexy,  in  such  cases  as  shall  be  directed 
by  law."  By  the  third  section,  the  courts  of  common  pleas, 
within  their  respective  counties, ''  have  common  law  and  chan- 
cexy jurisdiction  in  all  cases  directed  by  law."  Section  6  is  in 
these  words:  ''  The  court  of  common  pleas,  in  each  county, 
shall  have  jurisdiction  of  all  probate  and  testamentazy  mattexs, 
granting  administxation,  the  appointment  of  goazdians,  and 
such  other  cases  as  shall  be  prescribed  by  law."  From  one  or 
the  other  of  these  several  sections,  the  authority  to  entertain 
this  bill  must  be  deduced.  If  not  contained  there,  or  if  the 
spirit  of  these  sections  and  the  legitimate  legislation  consistent 
with  them  have  not  conferred  it,  we  shall  be  forced  to  say,  it 
does  not  exist. 

That  the  fifth  section  authorizes  a  chancexy  proceeding  in  a 
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case  like  this,  is  a  positioii  that  can  not  be  maintained.  Its 
terms  confer  jurisdiction  of  all  probate  and  testamentary  matters 
npon  the  common  pleas  courts,  and  not  a  word  is  contained  in 
the  instroment  in  conflict  with  this  general  grant  of  power. 
**Iiepre88io  unius  est  exchimo  dJUeriua^**  is  a  maxim  clearly  appli- 
cable to  this  section,  so  far  as  matters  pnrely  of  a  probate  and 
testamentary  character  are  concerned.  The  express  giant  of 
power  forbids,  by  inference,  an  implied  one  in  connection  there- 
with. The  jnrisdiction  is,  therefore,  exdnsiTe,  as  to  all  matters 
merely  probate  in  their  nature.  This  opinion  is  not  new  in  this 
court  In  pronouncing  the  dedsion  in  HunUer^s  TPiB,  6  Ohio 
601,  Wright,  J.,  commenting  npon  these  articles  of  the  consti- 
tation,  observes,  that  they  indicate  '*  a  determination  to  keep  the 
eodesaastical,  common  law,  and  chancery  jurisdictions  as  sepa- 
rate  and  distinct  as  our  jndidal  qn^tem  will  permit;*'  and,  again, 
that  the  probate  of  a  will  ''  belongs  neither  to  the  common  law 
nor  equity  jurisdiction  conferred  upon  the  court  of  common 
pleas,  but  appertains  to  the  eodesiaBtical  jurisdiction  of  tha 
Wngiish  courts,  which  is  specially  conferred  upon  our  courts  of 
common  pleas  as  courts  of  probate.''  Again  in  Swamyr,  Blady 
man,  8  Id.  19,  this  language  is  held:  **  By  our  law,  a  particular 
tribunal  is  appointed  to  receive  probate  of  a  will.  Itdoeanot  sig^ 
nify,  that  it  is  not  by  name  a  court  of  probate — ^that  it  is  the  court 
of  common  pleas,  with  a  probate  side  to  it.  The  same  court  has 
jurisdiction  of  both  chancexy  and  common  law  oontroversieB, 
and  yet  this  mixture  of  powers  would  not  avail,  as  an  argument 
to  prove  that  its  equUy  jurisdiction  was  diflEerent  in  kind  from 
that  of  courts  of  chancery  in  England." 

Consistent  with  these  renuurks,  and  the  third  article  of  the 
constitution,  is  the  **  act  to  organize  the  judicial  courts."  Sec. 
4:  ''  The  court  of  common  pleas  shall  haye  power  to  examine 
and  take  the  proof  of  wills,  grant  letters  testamentary  thereon, 
etc.,  and  to  hear  and  determine  all  causes  of  probate  and  testa- 
mentary nature."  All  the  chancery  powers  of  that  court  are 
granted  in  other  words.  The  act  relating  to  wills  still  keeps  up 
and  sustains  the  same  separation  of  jurisdictions.  The  probate 
is  of  the  original  jurisdiction  of  that  court,  and  so  recognized 
by  the  act  in  which  the  proof  is  prescribed,  the  mode  of  pro- 
ceeding, and  the  effect  of  the  record.  And  in  Swan's  Stat.,  sec. 
88,  p.  996,  it  is  declared,  that  <'  no  will  shall  be  effectual  to  pass 
real  or  personal  estate,  unless  it  shall  have  been  duly  admitted  to 
probate,"  etc. ,  as  provided  by  the  act.  The  act  makes  no  mention 
of  any  method  of  establishing  a  will  by  a  chancery  proceeding. 


Dec.  1846.]  Mobiongstab  u  Selbt.  681 

The  probate  is  treated  as  a  jodioial  act  at  law,  binding  upon  all 
parties,  and  final  and  condosiTe  upon  all  parties.  There  is  no 
appeal  from  the  decision,  no  writ  of  error  or  bill  of  review;  no 
way  of  vacating  it,  except  the  peculiar  one  provided  by  our 
statute:  Hall  v.  JMy,  9  Ohio,  96  [84  Am.  Dec.  424];  Bailey  v. 
Bailey,  8  Id.  239. 

To  test  the  propriety  of  encroaching,  in  any  manner,  upon  a 
jurisdiction  so  peculiar,  and  which,  from  its  nature,  ought  to 
be  exclusive,  let  us  anticipate  some  of  the  difficulties  that  might 
flow  from  entertaining  this  bill:  1.  A  decree  in  chanceiy  is  not 
the  probate  of  a  will.  Hence  a  decree  establishing  a  will  can 
not  operate  to  give  it  vitality  and  is  utterly  powerless,  or  else 
the  thiriy-third  section  of  the  statute  relating  to  wills  must  be 
tsken  and  held,  jpro  ianto,  repealed  by  the  decree.  The  decree  and 
the  statute  would  speak  different  language  on  the  same  subject. 
One  would  say,  the  will  of  Momingstar  is  effectual  to  pass  real 
and  personal  properly,  without  admission  to  probate,  as  the  act 
provides;  the  other,  that  it  is  of  no  effect.  The  conflict  is  irre- 
concilable, and  the  weaker  in  the  contest  must  give  way.  Again, 
what  would  be  the  effect,  if,  after  rendering  a  decree  either  for  or 
against  the  validity  of  the  supposed  lost  will,  a  real  and  differ- 
ent will  should  be  produced?  Is  the  litigation  a  bar  to  its 
probate  ?  Does  it  oust  the  court  of  common  pleas  of  jurisdic- 
tion ?  Might  not  the  will  then  be  called  for,  be  produced,  be 
proved,  and  admitted  of  record,  and  would  it  not  be  effectual 
to  vest  titles  according  to  the  devises  and  bequests  of  the  tes- 
tator ?  We  think  it  would,  because  the  chanceiy  proceeding 
would  be  regarded  wholly  coram  non  judice  and  void,  and  be- 
cause the  statute  would  enforce  its  production,  and  is  express 
as  to  the  effect  of  the  probate. 

But  it  is  urged,  that  the  spoliation  of  the  supposed  will,  with 
intent  to  destroy  the  alleged  devises  to  complainants,  affords 
grounds  of  equity  jurisdiction — ^that  the  power  to  establish 
spoliated,  suppressed,  and  destroyed  wills  was  one  of  the  powers 
knovni  to  courts  of  chancery  at  the  adoption  of  our  constitution, 
and  sundry  authorities  are  cited  to  sustain  the  position.  A  word 
as  to  these:  1.  The  New  York  cases,  by  inference,  at  least,  if  not 
directly,  make  against  the  complainant.  Section  63  of  their  statute 
(Bev.  Code,  vol.  2,  p.  66)  confers  upon  the  court  of  chanceiy  the 
same  power  to  take  the  proof  of  the  execution  and  validity  of  a 
lost  or  destroyed  will  and  to  establish  the  same,  as  in  the  case 
of  lost  deeds;  and  the  constitution  of  the  state  of  New  York 
contained  nothing  in  conflict  with  the  act.     The  grant  of  the 
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power,  however,  shows  that  the  jurisdiction  was  not  then  un- 
derstood as  being  inherent  in  the  chancery  courts,  otherwise  we 
should  have  seen  no  such  specific  grant  of  jurisdiction.  All  the 
other  oases  cited  are  commented  upon  in  the  case  of  Oaines  et 
Ux.  T.  Chew  elal.,2  How.  (U.  S.)  647.  Those  authorities,  care- 
fully examined,  will  show  that  a  court  of  chancery  has  no  in- 
herent power,  either  in  England  or  America,  to  establish  a  lost 
will.  It  is  true,  that  the  United  States  supreme  court  did  not, 
professedly,  decide  the  point.  They  however  did  decide,  that 
a  will  must  be  proved  before  a  title  could  be  set  up  under  it, 
and  that,  by  the  general  law,  a  court  of  probate  must  take  the 
proof:  Id.  646;  and  a  discoveiy  was  ordered  in  that  case,  as  it 
would  seem,  for  no  other  purpose  than  to  aid  the  appropriate 
probate  tribunal  in  establishing  the  lost  will.  If  we  have  cor- 
rectly comprehended  the  subject,  there  is  no  ground  to  sustain 
this  bill.  It  is  not  framed  for  the  purpose  of  a  discovery,  in 
aid  of  a  probate  court.  Its  only  basis  of  relief  is  under  a  sup- 
posed title,  which  can  not  be  made  manifest  in  this  court  with- 
out showing  the  will  itself,  duly  admitted  -to  probate,  which  it 
seeks  to  have  established,  and  which  can  not  here  be  established; 
and,  should  it  ever  become  a  matter  of  probate,  there  will  then 
be  no  cause  for  sustaining  the  bill,  inasmuch  as  the  remedy  at 
law  in  that  event  will  be  plain  and  adequate. 

Again,  it  is  further  said,  that  the  remedy  must  be  in  chancery, 
because  the  statute  has  pointed  out  no  mode  of  proving  a  spoli- 
ated will;  and  we  are  asked,  if  there  can  be  so  great  a  wrong  as 
the  destruction  of  a  paper  divesting  another  of  title,  and  vesting 
it  in  the  fraudulent  spoliator,  without  a  remedy  ?  In  general, 
it  may  be  said,  that  there  is  no  wrong  without  a  remedy;  and 
were  we  to  say  that  this  case  was  not  without  a  remedy,  it  would 
not  follow  that  this  is  that  remedy.  It  may  be  that  the  court  of 
common  pleas,  by  the  grant  of  power  in  the  third  article,  section 
five,  of  the  constitution,  is  dothed  with  general  powers  adequate 
to  give  the  appropriate  relief;  if  not,  the  legislature  can  dothe 
those  courts  with  ample  power.  It  is  sufScient  for  us  to  say 
that,  in  either  eseent,  this  court  will  not  have  appellate  jurisdic- 
tion, as  from  a  court  of  probate,  to  revise  their  decision.  Nor 
till  after  the  will  shall  have  been  proved,  approved,  and  admitted 
to  record,  can  this  court  act  in  any  manner  touching  or  concern- 
ing its  validity,  and  then  only  in  the  manner  prescribed  by 
statute.  That  mode  of  proceeding  will  not  have  for  its  object, 
to  establish  the  will,  but  to  determine  whether  it  may,  or  may 
not,  have  been  improperly  established  by  a  competent  court 
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As  the  question  should  have  been  presented  by  demnzrer  to 
the  bill,  the  expense  incuized  by  zespondents  has  been  made  in 
their  own  wrong. 

Bill  dismissed.    Bach  parly  to  pay  their  own  costs. 

GlxiD  in  Mati€rqf8indair^$  Wm,  50hio  St.  290,  whero it  is itated  Vy  the 
ocmrt  that  the  next  general  aaeembly  after  the  pabUoation  of  the  deoinon  fai 
the  prindpal  oaw  prorided  that  the  common  pleas  shoold  hare  power  to  ad* 
mit  to  probate  lost  or  spoliated  wills,  in  oertain 
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£15  Ono,  401.] 
CkUVOBBT  WILL  ENCTBaEAZir  SUIT  BT  SUBBTT  TO  RbACB  CrXDITB  OT  PbDTOI* 

PAL  sad  apply  them  to  the  payment  of  a  judgment  obtained  against  them 
Jointly,  where  the  principalis  insolvent,  although  the  sorety  has  not  paid 
the  Judgment. 

Bill  in  chancery  filed  by  the  complainant,  who  was  a  snretj 
against  the  principal  debtor  and  others  in  whose  hands  the 
principal  debtor  had  credits.  It  stated  that  judgment  at  law 
had  been  rendered  against  both  principal  and  surety;  that  the 
principal  debtor  is  insolvent;  and  it  prays  to  haye  the  credits  of 
the  principal  in  the  hands  of  the  debtors  appropriated  to  the 
satisfaction  of  the  judgment. 

John  Wehhf  for  the  complainant. 

O.  B.  Ooddard,  for  the  defendants. 

By  Court)  Wood,  0.  J.  The  question  raised  by  counsel  is, 
whether  a  court  of  equity  will  entertain  jurisdiction  in  a  case  like 
this  ?  It  is  insisted,  in  argument,  that  the  complainant  is  with- 
out remedy  in  any  form,  until  the  actual  advice  of  the  monej 
due  from  his  principal.  At  law,  the  position  is  doubtless  cor- 
rect. An  action  to  recover  for  money  paid  for  another,  does  not 
lie,  unless  payment  is  made  and  proved  on  the  trial,  nor  can  the 
principal  debtor  be  made  liable  at  law  for  subjecting  his  surely  to 
the  peril  of  paying  his  debt,  until  the  injury  actually  accrues  by 
payment.  This  is  all  very  true;  but  there  is',  nevertheless,  a 
great  varieiy  of  circumstances  where  equity  steps  in,  for  the 
reason  that  the  law  affords  no  adequate  redress,  and  prevents 
impending  or  threatened  injury.  The  surety,  however,  occupies 
ground  peculiar  to  his  own  relation,  and  is  favored  in  both 
legal  and  equitable  tribunals.  Numerous  cases  are  cited  by 
counsel,  where  principles  analogous  to  those  sought  to  be  ap- 


684  McC5oNNELL  V.  Scott.  [Ohio, 

plied  here  have  been  recognized  in  equity;  and  we  think  the 
complainant  is  within  the  anthoritjr  of  such  adjudications.  In- 
deed in  Stump  ▼.  Rogers^  1  Ohio,  633,  the  precise  question  now 
raised  received  the  sanction  of  this  court,  and,  in  our  view,  the 
authority  of  that  case  should  not  be  shaken. 

What  are  the  obligations  of  the  principal  debtor  to  his  surety  ? 
Certainly  to  save  him  harmless  from  eyexy  injury  which  may  re- 
sult from  such  relation;  and  a  promise  is  implied  to  this  effect, 
as  valid  as  if  made  in  express  terms,  between  the  parties:  Ward 
Y.  Henry ^  6  Oonn.  696  [18  Am.  Dec.  119].  There  is  no  adequate 
remedy  at  law,  when  the  principal  debtor  is  insolvent,  by  which 
his  effects  and  credits  in  the  hands  of  others  can  be  made  to  be 
applied  for  the  benefit  of  the  surely.  Certainly  not,  as  we  have 
already  said,  without  the  surety  first  pays  the  debt.  And  such 
payment  may  be  attended  with  great  inconvenience  and  severe 
sacrifices  of  property;  burdens  which  surely  ought  not  to  be 
imposed,  if  they  can,  with  propriety  and  justice,  be  avoided. 
In  Wrighi  v.  Simpson,  6  Yes.  734,  it  is  said,  "  that  equity  will 
compel  the  principal  to  pay  the  debt,  after  due,  at  the  instance 
of  the  surety."  In  Tankersky  v.  Anderson,  4  Desau.  47,  **  that 
it  would  be  hard  on  sureties,  if  they  were  compelled  to  wait  till 
judgment  against  them,  or  they  had  paid  the  debt,  before  they 
could  have  recourse  to  their  principal,  who  might  waste  his 
effects  before  their  eyes."  Other  cases  might  be  cited  to  the 
same  import.  If,  then,  the  principal  debtor  may  be  forced  to 
pay  the  debt  at  the  instance  of  the  surety,  it  would  seem  to  fol- 
low, that  the  property,  credits,  or  effects  of  such  principal  may 
be  followed  into  the  hands  of  others.  It  must  not  be  under- 
stood that  the  judgment  creditor  can  be  delayed  in  his  remedy 
against  the  surety.  He  has  his  judgment,  and  may  take  out  his 
execution  at  pleasure;  but  if  he  has  not  collected  his  money  of 
the  surety,  and  the  surety  has  made  it  out  of  the  property  or 
credits  of  the  principal,  equity  will  decree  its  application  in 
discharge  of  the  creditor's  judgment  against  the  surety. 

Decree  for  complainant. 

SuBSTT,  AOAursT  Whom  Judobcknt  HAS  BSXN  Rbndibbd,  may,  without 
having  made  payment  himself,  proceed  in  equity  against  his  principal  to  sub- 
ject  the  estate  of  the  latter  to  the  payment  of  the  debt:  Haie  v.  Wttmortt  4 
Ohio  St.  600;  Qranl  ▼.  Ludlow,  8  Id.  81;  StiU  v.  Harvey,  10  W.  L.  J.  482, 
all  citing  the  principal  case.  See  also  Pdk  v.  QaUauU,  M  Am.  Dec  410^ 
note  413. 


Dec  1846.]       Paine's  Lessee  v.  Mooreland.  585 

PaINB'b    LE88EB  V.   MOOBELAHD. 

[ISOBlObtfS.] 

▼nmoR  ov  Land  Who  has  Ezsoutbd  a  Ddxotivb  Dbxd  thsbxtob.  whidi 
hM  not  been  reoorded,  still  haa  an  interest  therein  oapable  of  being  at- 
tabbod;  and  if  the  land  ia  attached  and  sold  as  his  property,  an  innooent 
porohaser  withoot  notioe  takes  a  good  title. 

Coma  AoQUiBxa  JuBisDionoN  in  ATVACHiaNT  bt  Ikviko  Pbogbs,  and 
attaching  the  property,  and  if,  after  acquiring  Jurisdiction,  it  renders 
Judgment  without  the  publication  of  notioe  required  by  law,  such  Judg- 
ment is  irregular  only,  and  can  not  be  attacked  coDateially,  bat  oanonly 
be  corrected  by  writ  of  error. 

EraonoERT.    The  opinion  states  the  faots. 

George  B.  Smyths^  for  the  plainti£F. 

8,  D.  Kxng^  for  the  defendant. 

By  Court,  Bsab,  J.  Both  parties  deriTe  title  from  Kchols — 
the  plaintiff  by  direct  purchase,  and  the  defendant  under  a  sale 
in  attachment.  The  deed  to  Paine  was  defeotiTey  for  want  of 
seal.  Its  date  was  the  twenty-fifth  of  October,  1881.  This  de- 
fect in  the  deed  was  barred  by  decree  in  chanoeiy  against 
Nichols,  in  the  year  1839.  This  deed  was  not  put  upon  record. 
Eight  months  after  its  execution  and  deliveiy,  to  wit,  on  the 
twentieth  of  June,  1832,  a  writ  of  attachment  was  sued  out 
against  Nichols,  at  the  instance  of  John  Elder,  and  such  pro- 
ceedings were  had  in  this  suit,  that  the  land  conveyed  to  Paine 
was  sold,  bought  by  Elder,  and  subsequently,  l^  competent 
conveyance,  transmitted  to  defendant.  The  judgment  in  at- 
tachment remains  unreversed,  and  the  defendant  was  not  a 
party  to  the  suit  against  Nichols,  to  correct  the  deed;  and,  at 
the  time  of  the  purchase  tmder  the  attachment.  Elder  had  no 
notice  of  Paine's  equity.  The  determination  of  the  following 
propositions  must  dispose  of  this  cause:  1.  Had  Nichols  an  in- 
terest in  the  land  subject  to  attachment?  2.  Were  the  pro- 
ceedings in  attachment  void? 

If  Nichols  had  no  interest  in  the  land,  or  if  the  proceedings 
in  attachment  were  void,  then  the  plaintiff  must  recover.  But, 
if  he  had  an  attachable  interest,  and  the  proceedings  in  attach- 
ment are  not  void,  the  defendant  must  recover.  As  to  the  de- 
cree in  chanceiy,  perfecting  the  title  from  Nichols  to  Paine,  it 
is  of  no  binding  effect  as  to  the  defendant,  as  he  claimed  title 
to  the  land,  and  was  in  possession  at  the  time  suit  was  brought, 
and  was  not  made  a  party.  Yet,  the  proceedings  in  such  suit 
were  competent  evidence;  as  in  one  aspect  of  the  case,  to  wit. 
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if  the  prooeedings  in  the  attachment  should  be  held  void,  it 
would  warrant  a  recoveiy,  as  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  and  show  that  he  had  acquired  the 
legal  title  from  Nichols.  Beyond  this,  the  chancery  proceed- 
ing can  have  no  effect.  As  to  the  question,  whether  the  land 
was  subject  to  attachment  as  the  property  of  Nichols:  Nichols 
was  the  admitted  owner  of  the  land,  unless  he  had  divested 
himself  of  title  by  the  conveyance  to  Paine.  It  is  not  con- 
tended that  the  defective  deed  to  Paine  transferred  to  him  more 
than  an  equity.  Nichols  was  still  clothed  with  the  l^gal  title, 
and  had  the  power  to  transfer  the  whole  interest  in  the  land  to 
any  person  purchasing  for  valuable  consideration,  without  no- 
tice. In  fact  he  was  the  true  owner,  so  &r  as  third  persons 
were  concerned,  without  notice.  It  would  not  be  contended, 
that,  had  he  made  sale  to  an  innocent  purchaser,  without  no- 
tice, that  it  would  not  have  transmitted  the  whole  title.  Pur- 
chasers at  judicial  sales,  without  notice,  axe  treated  as  innocent 
purchasers.  They  fall  within  the  same  principle  of  protection 
that  is  extended  to  private  purchasers.  Hence,  the  land  was 
subject  to  attachment  as  the  property  of  Nichols.  This  doctrine 
is  settled  in  numerous  reported  decisions:  Lessee  of  Parker  v. 
MiUer^  9  Ohio,  108,  and  Scribner  v.  Lockwood,  Id.  184. 

Are  the  proceedings  in  attachment  void?  It  is  contended 
they  are  void,  because  no  notice  of  the  pendency  of  the  attach- 
ment was  given,  as  required  by  the  statute.  If  the  jurisdiction 
of  the  court  once  attached,  subsequent  irregularities  would 
render  the  judgment  voidable  only;  and  it  would  remain  valid 
until  reversed,  and  can  not  be  impeached  coUateially.  What, 
then,  gives  the  court  jurisdiction  in  a  proceeding  in  attachment  t 
The  filing  the  proper  affidavit,  issuing  the  writ,  and  attaching 
the  property.  The  moment  the  writ  goes  into  the  hands  of  the 
officer,  he  is  authorized  and  required  to  seize  the  property. 
When  this  is  done,  the  property  is  taken  out  of  the  possession 
of  the  debtor  into  the  custody  of  the  law.  The  court  have  au- 
thority, at  any  time  after  the  return  of  the  writ,  to  direct  prop- 
erty of  a  perishable  nature  to  be  sold.  It  is  not  until  after  the 
return  of  the  writ  that  the  clerk  is  directed  to  make  out  the  ad- 
vertisement, which  the  plaintiff  is  required  to  have  published, 
as  the  statute  directs.  If  he  neglects  to  have  such  notice  pub- 
lished, for  six  weeks  successively,  the  statute  directs  that  O^ 
attachment  shall  be  dismissed  with  costs.  Here,  then,  for  a 
period  of  six  weeks,  at  least,  if  the  publication  of  the  notice  only 
gives  jurisdiction,  the  ooorl  both  httie,  and  have  not  juriadifllMi 
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oyer  the  pxoperirjr  seized  in  attaohxnent.  It  is  contended  the 
court  has  no  jurisdiction,  and  yet  the  statute  authorizes  the 
court  to  exercise  a  judicial  act  oyer  property  attached,  namely, 
to  determine  whether  it  is  perishable,  and  if  so,  to  direct  its  sale. 

Will  it  be  contended,  then,  that  the  court  has  jurisdiction 
oyer  perishable  property  before  notice  consummated,  but  not 
oyer  property  not  perishable  ?  This  is  a  distinction  not  author- 
ized by  Uie  statute.  A  court  acquires  jurisdiction  by  its  own 
process.  If  the  process  of  the  court  be  executed  upon  the  per- 
son or  thing,  concerning  which  the  courtaze  to  pronounce  judg- 
ment, jurisdiction  is  acquired.  The  writ  draws  the  person  or 
thing  within  the  power  of  the  court;  the  court  once  haying  by 
its  process  acquired  the  power  to  adjudicate  upon  a  person  or 
thing,  it  has  what  is  called  jurisdiction.  This  power  or  juria- 
diction  is  only  acquired  by  its  process.  To  giye  jurisdiction  is 
the  object  of  process.  The  mode  of  executing  or  serving  pro* 
cess,  is  sometimes  directed  or  permitted  to  be  by  notice  by  pub- 
lication. Allprocessissuesunder  the  seal  of  the  court.  Notice 
by  publication  is  not  process,  but,  in  certain  cases  in  contem- 
plation of  law,  is  equiyalent  to  seryice  of  process.  The  process 
in  attachment  is  the  writ  authorizing  and  directing  a  seizure  of 
the  property.  No  process  is  issued  against  the  person;  because 
the  proceeding  is  in  rem.  The  statute,  howeyer,  regards  it  but 
just  that  notice  should  be  giyen  to  the  debtor,  not  for  the  pur- 
pose of  giying  the  court  jurisdiction  oyer  the  subject-matter, 
but  to  permit  the  debtor  to  haye  an  opportunity  to  protect  his 
rights,  and  directs  that  the  writ  shall  be  quashed  if  it  be  not 
giyen.  The  distinction  is  between  a  lack  of  power  or  want  of 
jurisdiction  in  the  court,  and  a  wrongful  or  defectiye  execution 
of  the  power.  In  the  first  instance,  all  acts  of  the  court  not 
haying  jurisdiction  ot  power,  are  yoid — ^in  the  latter,  yoidable 
only.  A  court,  then,  may  act:  1.  Without  power  or  jurisdic- 
tion; 2.  Haying  power  or  jurisdiction,  may  exercise  it  wrong- 
fully; or,  8.  Irregularly.  In  the  first  instance,  the  act  or  judg- 
ment of  the  court  is  wholly  yoid,  and  is,  as  though  it  had  not 
been  done.  The  second  is  wrong,  and  must  be  reyersed  upon 
error.  The  third  is  irregular,  and  must  be  corrected  by  motion. 
The  latter  is  where  the  power  is  rightfully  exercised,  but  in  an 
irregular  way.  Hence  there  is  a  yast  distinction  between  a  de- 
fect of  power,  a  wrongful  exercise  of  power,  and  an  irregular 
exercise  of  power. 

Now,  what  happened  in  this  instancet  The  ccmrt  had  ih* 
power,  by  the  senrioe  of  its  process,  to  proceed  and  give  judg^ 
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mexkt;  bat  a  dioomstance  oooozred  after  having  aoquized  sach 
power,  which  forfaid  them  the  exercise  of  it;  but  having  it,  they 
didexeroifle  it,  which  was  error.  But  it  can  only  be  corrected  by 
a  writ  of  error.  Snch  appears  to  have  been  the  decision  of  the 
coart  in  Parker  y.  MUler^  9  Ohio,  108,  and  cases  there  cited. 
The  case  in  10  Pet.  419,  Voorhees  y.  Jackson  ex  dem.  The  Bank 
of  the  United  States,  recognizes  these  principles.  It  is  tme,  that 
it  has  been  decided  in  Warner  y.  Webster,  18  Ohio,  606,  that  a 
judgment  in  attachment,  if  notice  had  not  been  given,  was  void. 
That  case  was  rightfully  decided,  although  a  wrong  reason  was 
assigned.  The  truth  is,  in  that  case,  an  equity  was  attached, 
when  the  statute  tmder  which  that  proceeding  was  had,  only 
authorized  an  attachment  against  a  l^gal  estate.  The  process, 
therefore,  not  having  been  executed  upon  a  subject-matter  with- 
in its  rightful  action,  brought  nothing  before  the  court  upon 
which  they  had  power  to  act,  and,  therefore,  the  judgment  was 
void  for  want  of  jurisdiction. 

But  it  is  contended  that  the  purchaser  under  the  sale  bond  in 
the  attachment,  took  nothing,  because  the  sale  was  upon  a^./a. 
and  not  an  order  of  the  court.  The  act  allowing  and  regulat- 
ing writs  of  attachment,  of  June  24, 1824,  directs  that,  after 
judgment,  the  property  attached  shall  be  sold  by  order  of  the 
court.  It  is  contended  that,  in  this  case,  the  land  was  not  sold 
by  order  of  the  court,  and  therefore,  that  the  officer  making 
sale,  had  no  power  to  sell,  and  that  hence  the  sale  did  not  divest 
Nichols  of  the  legal  title.  Judgment  had  been  rendered  against 
the  debtor  in  attachment,  to  be  satisfied  out  of  the  property  at- 
tached, if  there  was  sufficient,  and  if  not,  execution  could  issue 
for  the  residue,  as  in  other  cases.  A  general  execution  issued 
in  the  first  instance,  which  would  have  authorized  the  sale  of 
any  and  all  property  of  the  judgment  debtor,  other  than  that 
attached.  The  officer  making  the  sale,  hence,  was  clothed  with 
power  to  sell;  the  difficulty  was,  not  defect  of  power,  but  too 
much  power.  In  its  exercise,  however,  he  conformed  strictly 
to  the  limitations  of  the  statute,  and  sold  only  the  land  seized 
in  attachment.  The  court  failed  to  restrict  the  power  of  sale, 
conferred  upon  the  officer  by  the  general  writ;  but,  on  the  re- 
turn of  the  writ,  finding  that  the  power  of  sale  had  been  right- 
fully exercised,  the  act  of  the  officer  was  recognized  as  right  and 
the  sale  confirmed.  We  regard  this  as  a  mere  irregularity.  And 
it  is  doubtful,  even,  whether  the  court,  had  motion  been  made  to 
correct  it,  and  the  confirmation  of  sale  had  been  resisted  on 
that  ground,  would  have  entertained  the  motion,  for  the  reason. 
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that  no  one  had  sustaiiied  any  injuiy  by  the  irregulariiy.  All 
had  been  done  which  should  have  been.  The  genend  power 
of  sale  had  been  limited  by  the  act  of  exercise^  although  not 
restricted  by  express  order.  To  have  set  the  sale  aside  for 
this  ground,  would  have  been  to  create  the  delay  and  expense 
of  having  the  same  thing  done  over  again,  precisely  as  it  had 
already  been  done.  This  is  not  at  all  like  the  case  of  executors 
and  administrators.  The  power  to  sell  the  land  here  results 
from  the  judgment.  The  order  of  the  court  is  merely  to  restrict 
and  direct  the  execution  of  this  power.  The  power  to  sell  re- 
sults to  executors  and  administrators  alone,  from  the  order  of 
the  court  to  sell.  Hence,  if  there  be  in  that  case  no  order  to 
sell,  it  is  like  a  case  of  sale  on  execution  without  judgment. 
The  order  to  sell  lands  under  attachment  liiniting  the  sale  to 
the  lands  attached,  is  a  limitation,  not  a  grant  of  power.  The 
order  to  administrators  and  executors  to  sell  lands,  confers  the 
power  to  sell.  The  lack  of  the  one  is  a  mere  inegularity  of  the 
other — a  total  defect  of  power.  '  Hence  the  difference  as  to  the 
results. 

There  has  been  much  ingenious  and  able  aigument  in  this 
case,  to  show  what  could  be  proTed  by  parol,  and  what  must  be 
established  by  record — ^what  will  be  presumed,  and  what  must 
be  established  by  positiye  proof.  We  rest  the  case,  nakedly, 
upon  the  ground,  so  far  as  the  proceedings  in  attachment  are 
concerned,  that  there  was  a  judgment  of  a  court  of  competent 
jurisdiction,  unreyersed,  conferring  the  power  to  sell  the  land 
in  question,  which  can  not  be  impeached  in  this  collateral  way; 
that  the  defects  and  irregularities  complained  of,  should  have 
been  remedied  by  writ  of  error,  or  motion.  In  this  view  of  the 
case,  then,  the  defendant,  by  the  proceedings  in  attachment,  is 
clothed  with  the  legal  titie;  and  hence  judgment  must  be  ten- 
dered in  his  favor. 

Judgment  for  defendant. 

Attachmbht  or  Pbopebtt,  What  Nmbwaby  to  Oohwituts;  8m  Bkk^ 
ner  v.  Moorcj  30  Am.  Dee.  155,  note  168. 

Thb  pbincifal  0A8B  IS  oiTXD  in  Heighwajf  v.  Pendldom^  16  Ohio  St.  765, 
md  in  Liebman  v.  AshbcuJxr,  36  Id.  100,  as  a  oaae  in  wliioh  it  was  held  that 
a  sale  on  ezecntion  was  a  substantial  compliance  with  the  statnte,  after  the 
intervention  of  many  years,  although  the  law  required  an  order  to  be  Issoed 
for  the  sale  of  the  land  attached;  in  Leasee  qf  Cochran*»  ffein  v.  Loring,  17 
Id.  423,  to  the  point  that  the  acts  of  a  court  not  having  jurisdiction  are  void, 
but  acts  done  in  a  wrongful  or  defective  execution  of  power  are  voidable 
only,  and  must  be  reversed  upon  error;  and  in  the  same  case  at  page  431,  to 
the  point  that  the  court  acquires  jurisdiction  in  attachment  by  the  issuing  ol 
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prooeM  npon  tho  req[iiisit6  affidatit,  and  the  attaching  of  the  proparty;  in 
Moort  y.  8tart$,  1  Id.  379,  to  the  point  that  the  abaenoe  of  the  notioe  re- 
qnired  in  attaohment»  only  makes  the  judgment  voidable;  in  SheUUm  v. 
Kewtatit  8  Id.  SOi,  and  in  Benton  v.  CUlep^  8  Id.  615,  to  the  point  tha*  pio- 
oeedinga  in  attachment  are  m  rem,  in  which  jnriadiotion  is  acquired  by  the 
eaiinre  of  the  proper^;  in  PeiuiffwU  ▼.  Ibote^  27  Id.  618,  and  in  Sipe»  ▼. 
WkUney,  90  Id.  74,  to  the  point  that  a  Judgment  may  be  oontnuiioted  as  to 
the  facts  necessary  to  give  the  oonrt  Jurisdiction,  and  if  it  be  shown  that  such 
facts  did  not  exist,  the  record  will  be  a  nullity,  notwithstanding  it  may  recite 
that  they  did  eadst;  in  JtOd  r.  Darteh,  U  Arlu  405,  to  the  point  tha*  notioe 
to  the  defendant  U  not  *  jurisdictional  requisite,  so  far  as  the  property  al- 
ready attached  is  ooncened;  in  BeU  t.  Ohio  L.  S  T.  Co.,  I  BIm.  269,  and  in 
AtOcmy.  Kindiiger,  2  Ahb.  (K.  8.)  108,  to  the  point  that  if  *  court  once  ao- 
quires  Jurisdiction,  subsequent  irregularities  will  render  the  Judgment  Toid* 
i^e  only;  and  in  ^Voey  t.  ^Voey,  5  McLean,  467,  to  the  point  that  il^  aftar 
Judgment  and  lory  on  laodsy  the  Judgment  becomei  donnant^  the  rerlral  el 
tlM  judgmsni  dost  not  opsmts  to  the  prejudice  of  a  mortg^pe  lien* 
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pi  One,  MS.] 

TO  CSommr  Land  is  Voxdabu  OnXp  mot  Voni^  §ad 
if  such  an  agreement  is  subseqnentiy  carried  out  in  good  faith,  tlM 
giantee'k  title  can  not  be  albcted  by  a  Judgment  against  tlie  graator, 
iriiioh  was  rendered  aftar  the  making  of  the  agreemsnt,  and  befon  tlM 
esMiution  of  tlie  couveyanoe,  in  performanoe  thereof 

Bill  in  ohanceiy.  The  bill  alleged  Uiat  in  Maibh,  1889, 
Olark  &  Willey  oonTejed  the  l^gal  title  to  the  land  in  diq[mte 
to  0.  N.  Willey,  in  tnist,  and  subject  to  their  oontrol  and  dis- 
posal. In  April,  1889,  Olark  &  Willey  made  a  parol  agreement 
iriih  the  oomplainant,  to  procure  from  their  trustee  a  oonT^- 
ance  to  him,  in  disohazge  of  a  debt  which  tfaqr  owed  to  him; 
that  under  this  agreement  possession  was  immediately  taken, 
and  on  the  twentyHMiventh  of  May,  1889,  a  oonTcyanoe  was 
made  in  full  eswoution  of  the  agreement.  On  the  thirtieth  of 
April,  1889,  Morse  &  Dodge  recovered  judgment  against  0.  N. 
Willey,  caused  it  to  be  sold  under  execution,  and  bought  it  in, 
but  the  sale  was  not  confirmed.  The  bill  prayed  that  the  leyy 
be  pezpetually  enjoined,  and  that  complainant's  title  be  quieted. 
The  defendant,  Morse,  answered,  denying  the  trust  in  0.  N. 
Willey.  Proof  was  taken  in  support  of  the  allegations  of  the 
bill  and  answer.    The  other  facts  are  stated  in  the  opinion. 

Eiichoocky  WiUson,  and  Wade,  for  the  complainant. 
Alien  and  8tei907i,  for  defendant  Morse. 
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By  Court,  BnunuBD,  J.  The  only  question  litigated  ia,  which 
has  the  better  title  ineqtiily  t  Morse  &  Dodge  recovered,  at  the 
same  time,  jndgments  against  Clark  &  Willey ,  for  the  same  debt, 
they  being  principals  and  C.  N.  Willey  the  surely.  The  judg- 
ment against  C.  M.  Willey  only,  had  been  levied  on  lot  99. 
Clark  k  Willey  were  much  embarrassed,  and  the  transfer  to  C. 
N.  Willey,  by  Clark  &  Willey,  was  made  to  enable  them  to  con- 
vey the  leal  estate  in  payment  of  their  debts,  discharged  of  all 
judgment  liens.  J.  W.  Willey  died  insolvent,  and  Clark  is  in- 
solvent. It  is  not  claimed  they  had  any  fraudulent  intention  in 
making  or  promising  to  be  made  any  of  these  transfers;  but  it 
is  admitted  they  had  not,  and  such  is  the  proof.  The  convey- 
ances to  C.  N.  Willey,  being  without  consideration,  are  claimed 
to  have  been  void  as  against  creditors;  and  Morse  &  Dodge, 
having  obtained  judgment  against  both  the  trustee  and  cestui 
qtie  truMf  insist  that  they  had  a  tight  to  pursue  the  property 
on  the  judgment  against  either.  ^Hiis  position  is  one  to  which 
we  readily  yield  our  assent.  It  brings  us  to  a  consideratLon  of 
the  effect  of  the  parol  agreement,  and  the  deed  executed  in  ful- 
fillment of  it. 

The  statute  for  the  prevention  of  frauds  and  perjuries,  has  not 
been  brought  forward,  by  way  of  plea  or  answer,  to  defeat  the 
parol  agreement.  It  is,  however,  relied  upon  in  argument  as  a 
defense.  It  may  be  admitted  here,  that  on  a  bill  against  Clark 
A  Willey,  for  spedfio  performance,  filed  by  layers  &  Minns,  of 
the  date  of  Morse  &  Dodge's  judgment,  a  defense,  presented 
in  proper  form,  tmder  the  statute,  might  have  been  sustained. 
Then  there  had  been  no  such  part  performance  as  would  have 
required  a  decree  of  specific  performance,  to  prevent  the  stat- 
ute against  fraud  from  becoming  an  instroment  in  aid  of  a  fraud. 
Nothing  had  then  been  done  under  the  contract  but  delivery  of 
possession.  The  authorities  cited  by  defendant's  counsel,  fully 
sustain  this  position.  From  this,  however,  it  does  not  neces- 
sarily follow  that  no  equity  was  thereby  acquired.  The  fifth 
section  of  the  act  only  forbids  the  maintenance  of  an  action  to 
enforce  the  parol  contract.  It  does  not  purport  that  it  shall  be 
absolutely  void.  By  implication  it  admits,  that  as  between  the 
parties,  the  jMurol  contract  may  give  rise  to  equities  as  binding 
upon  the  conscience  as  if  the  same  were  evidenced  by  writing. 
It  was  created  as  a  rule  which  public  policy  required.  It  was 
in  this  view  that  courts  of  equity,  instead  of  holding  such  con- 
tracts absolutely  void,  have  sometimes  sustained  and  enforced 
them,  in  cases  where  the  contract  has  been  admitted  ip,  the  an- 
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Bweae,  and  the  def enae  arisiiig  from  the  statate  waived,  hj  a  neg- 
lect to  zdy  upon  it:  Woods  y.  JHOe,  11  Ohio,  465;  2  Stores  Eq. 
67;  Newton  t.  Suxuey^  8  M.  H.  9;  Pym  t.  BUuMmm^  8  Yes.  89,  n. 

In  sooh  cases,  the  parol  contract  is  the  basis  of  the  decree,  as 
it  is  also  in  all  instances  whero  part  perf ormance  takes  the  con- 
tract oat  of  the  operation  of  the  statute.  Hence  it  would  seem 
to  follow  that  the  parol  contract  to  conT^  was  ToidaUe  only, 
and  was  binding  upon  the  consdenoe;  and  if  admitted  and 
affirmed  in  answer,  would  and  must  haye  been  enforced  by  de- 
cree against  Olark  &  Willey,  at  the  date  of  respondent's  judg- 
ment. They,  therefore,  in  proooring  the  conyejance,  only  did 
Tolnntarily  what  a  ccHirt  of  eqnily,  upon  their  own  confession, 
would  have  forced  from  them.  Shall  the  act  thus  done  in  good 
faith,  in  performance  of  a  moral  dnty  arising  from  an  express 
agreement,  when  ezecoted,  be  lees  efficient  than  a  judicial  de- 
creet  Shall  the  equity  thus  created  and  perfected  yield  to  the 
force  of  an  intervening  judgment  lien,  which  only  operated  upon 
sooh  interest  as  remained  in  the  contracting  parly,  after  enter- 
ing into  the  agreementt  In  equity,  that  is  considered  as  done 
which  the  parties  hare  agreed  to  do,  and  which  tfaqr  ought  to 
have  done.  Olark  &  Willey  could  not,  as  honest  men,  refuse  a 
conTcyance  of  lot  99,  at  any  time  after  April  17th.  They  had 
then  phMcd  Minns  in  possession  of  the  premises.  They  sought 
not  the  aid  of  the  statute  of  frauds  and  perjuries  to  enable  them 
to  perpetuate  a  fraud,  to  violate  their  promise;  and  we  will  not 
permit  the  defendants  to  say  that  the  law  violates  it  for  them,  by 
urging  a  defense  that  they  never  made,  and  which  th^  could 
not  make  as  honest  men. 

Now  what  interest  had  the  judgment  debtors  in  this  land  at 
the  date  of  the  judgment,  upon  which  it  operated  as  a  lient 
The  answer  is,  a  legal  title,  subject  to  a  parol  contract,  partly 
executed,  which  the  parties  had  a  right,  and  in  conscience  were 
bound  to  execute,  but  could  not  be  compelled  to  act  involunta- 
rily in  the  matter.  In  acting  freely  and  without  fraud,  they  ful- 
filled their  contract  by  transferring  the  legal  title,  and  perfecting 
and  establishing  the  original  equity.  The  consequence  is,  that 
the  complainant  has  the  elder  equity,  and  the  legal  title  and  the 
junior  judgment  lien,  which  was  contingent,  depending  upon 
Ihe  good  or  bad  faith  of  Olark  &  Willey,  must  yield. 

Decree  for  complainant. 

Cited  in  Harsh  v.  Klepper,  28  Ohio  St.  206,  and  in  TVwotlqf  t.  Jfooiv,  SS 
Id.  101,  to  the  point  that  there  are  certain  oontraots  notabaolntoly  Toid,  npoa 
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whioh  an  aotion  o«n  not  be  oudntained,  under  the  statute  of  fraadfl;  in  Otbm- 
tseS  T.  McKaig,  11  Neb.  227,  to  the  point  that  the  statute  of  frands  does  not 
make  a  parol  oontraot  yoid,  bat  only  voidable,  at  the  option  of  either  party, 
by  withholding  a  right  of  action  thereon;  bnt  it  does  not  require  either  par^ 
to  Ignore  oonsideratioiis  of  moral  obligation,  equity*  and  good  faith,  hy  plead- 
ing it. 


Girr  OF  GmonmAXE  t;.  Bhxbok. 

[16  Ohio,  OS.] 

Gnrr  O&^mcai  ow  Gdvodinaxi  kat,  in  SzBBom  ov  rb  Powxb  to  Lraiim 
and  regolate  draymen,  require  a  reasonable  sum,  hy  way  of  ezotse,  for 
gmnting  such  license.  And  the  power  to  license  and  regulate  dmys  an- 
tfaorins  the  assessment  and  collection  of  a  fine  from  any  one  running 
such  vehicle  without  a  license. 

CsABAoro  Fn  wok  LionNSi  m  not  an  BxxBom  ov  thn  Tazino  Powm. 

Erbob  to  the  oommon  pleas  of  Hamilton  cotiniy,  prosecuted 
to  proonxe  the  reyersal  of  the  judgment  of  that  court  reyersing 
the  judgment  of  the  mayor  of  Oinoinnatiy  rendered  by  that 
officer  in  an  action  against  the  defendant  for  a  yiolation  of  a 
diy  ordinance.  The  mayor  rendered  judgment  against  the  de- 
fendanty  and  imposed  a  fine  upon  him,  and  the  common  pleas 
reversed  the  judgment.    The  other  &cts  appear  from  the  opiaion. 

8.  M.  Hartf  for  the  plaintiff  in  error. 

Storer  and  Qvoyvme^  for  the  defendant  in  error. 

Btbohabd,  J.  Our  inquiry  is  directed  to  the  Talidily  of  the 
ordinances  adopted  by  the  ciiy  coundl.  Their  powers  are  tl^ose 
expressly  conferred  by  the  act  of  incorporation,  and  such  as  are 
necessary  to  carry  them  into  effect.  By  the  eighth  section  of  the 
act  passed  March  1, 1884,  the  council  has  **  power  to  make  and 
publish  all  such  laws  and  ordinances  as  to  them  sball  seem  nee- 
essazy  to  provide  for  the  safety,  preserve  the  health,  and  improve 
the  morals,  order,  comfort,  and  convenience  of  said  ciiy."  Bj 
the  thirteenth  section  it  is  enacted  thus:  **  They  shall  have  power 
to  license  and  regulate  all  carts,  wagons,  and  drays,  and  evexy 
description  of  two  and  four-wheeled  carriages  which  may  be 
kept  in  said  ciiy  for  hire.''  The  objection  to  the  ordinance  rests 
solely  on  that  provision  which  auiliorices  the  demand  of  a  fee, 
as  a  prerequisite  to  the  licensing  of  a  drayman.  In  general,  the 
authority  to  license  carries  with  ii  the  power  to  impose  the 
terms  and  conditions  upon  which  it  shall  be  granted.  It  would 
seem  that  the  right  to  license  and  regulate,  and  to  provide  by 
Lce  for  the  carrying  into  effect  the  powers  expressly  oon- 
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ferred  upon  them,  are  BoiBcient  to  justify  all  reasonable  acta  in- 
ddent  to  the  business. 

As  usually  reoeiyed  by  manlriiid,  particularly  when  applied  to 
a  municipal  corporation,  ''to  license  and  regulate"  draymen, 
etc.,  impUee  the  right  of  fixing  the  terms  upon  which  they  shall 
be  permitted  to  exercise  their  calling,  and  of  forbidding  the  ex- 
ercise upon  any  other  than  upon  the  terms  and  in  the  manner 
prescribed.  Such  appears  to  have  been  the  view  of  this  court 
in  City  of  Otncinnati  y.  Buchmgham,  10  Ohio,  261,  wherein  it 
was  held  that,  under  the  grant  of  a  power  to  regulate  the 
markets,  the  council  had  the  right  to  exact  a  tax  from  the 
owners  of  the  market  wagons  using  the  market.  That  case  ap- 
pears, in  principle,  not  to  be  distinguishable  from  this.  In 
Boston  y.  Schemer,  9  Pick.  419,  suit  was  brought  to  recoyw  one 
thousand  dollars,  exacted  for  granting  a  license  to  theatrical 
exhibitions.  The  court  said,  "  if  the  one  thousand  dollars  were 
to  be  regarded  as  a  tax,  it  was  not  competent  for  the  legislature 
to  grant  to  the  ciiy  of  Boston  the  power  to  collect  it."  '*  That 
it  was  not  a  tax;  it  was  in  the  nature  of  an  excise  on  a  partio- 
ular  employment."  "  The  levying  of  an  excise  has  been  prac- 
ticed in  regard  to  other  occupations,  and  the  constitutionality 
had  neyer  been  doubted."  The  court  in  that  case  held  that  it 
was  proper  that  towns,  when  put  to  expense  by  the  exercise  of 
particular  employments,  should  be  compensated.  So  in  this 
case,  the  employment  of  drays,  hacks,  onmibuses,  and  other 
heavy  yehides,  upon  their  pavements,  causes  no  inconsiderable 
amount  of  expenditure  to  the  ciiy  in  the  way  of  repairing  the 
streets  and  alleys.  It  is  manifest  to  evexy  one  that,  in  a  large 
city,  vehicles  of  this  description  cause  great  destruction  to  the 
public  ways;  far  greater  than  the  usual  ordinary  travel  of  citi- 
zens otherwise  employed.  There  is,  therefore,  no  injustice  in 
exacting  a  reasonable  portion  of  the  expenses  which  such  special 
occupations  cause  to  the  communify;  and  those  who  enjoy  the 
special  privilege  can  refuse  to  bear  a  reasonable  portion  of  the 
burden,  but  with  an  ill  grace.  But  aside  from  all  this,  it  is  un- 
questionable that  the  power  to  license  and  regulate  dxajB^  etc., 
authorized  the  assessment  and  collection  of  a  fine  from  any  one 
running  such  vehicle  without  a  license.  It  was  for  this  offense 
that  the  fine  was  assessed  by  the  mayor. 

The  case  made  by  defendant  shows  that  he  did  not  even  ask  a 
license.  The  cify  council  had  a  dear  right  to  exact  all  reason- 
able expenses;  and  if  the  ordinance  provides  for  anything  be- 
yond what  was  reasonable  under  the  drcumstances.  the  fact 


Dee.  1846.]     Gmr  of  Cincinnati  t;.  Bbtbon.  695 

■honld  have  so  appeared  affixmatiyely.  It  should  not  be  left  to 
be  made  ontapon  the  inference  of  the  conrt^  as  a  matter  of  in- 
genious speonlationy  or  npon  the  statements  of  counsel.  It 
matters  little  bj  what  name  the  sum  to  be  paid  for  license  is 
called,  if  it  be  bat  a  reasonable  charge;  and  if  it  were  unreason- 
able, the  appropriate  and  reasonable  sum  should  haTC  been  ten- 
dered and  the  license  demanded.  Instead  of  doing  this,  the 
whole  ordinance  and  city  authority  were  set  at  defiance.  Biy- 
son  had  no  right  to  disregard  those  parts  of  the  ordinance  which 
were  strictly  legal,  and  which  a  court  would  enforce,  e^en  if 
some  parts  of  it  were  illegal,  and  such  as  a  court  might  not  en- 
force. His  rule  of  construction  is  one  that  no  court  would 
adopt;  for  in  construing  statutes,  the  rule  is  to  enforce  them  so 
fur  as  they  are  constitutionally  made,  rejecting  only  those  pro- 
lisions  which  show  an  excess  of  authority  by  the  enacting  power. 
The  same  rule  of  construction  must  goyem  in  passing  upon  the 
Talidity  of  the  ordinance  duly  enacted  by  the  city  council.  Biy- 
son  might  haye  paid  the  fee  required  of  him,  under  protest,  and 
haye  taken  his  license,  and  then  contested  the  question,  whether 
it  was  reasonable  or  unreasonable,  in  an  action  to  recoyer  back 
the  three  dollars  thus  paid.  He  chose  to  take  the  construction 
into  his  own  hands,  and  assume,  in  the  first  instance,  that  the 
city  council  had  exceeded  its  authority,  and  that  the  entire  ordi- 
nance was  yoid;  and  he  must  abide  the  consequence  of  running 
his  dray  without  any  license  in  defiance  of  the  city. 

But  it  is  again  urged  that  the  whole  ordinances  are  yoid,  be- 
cause they  are  in  restraint  of  trade  and  levy  a  tax.  If  this  were 
the  true  chamcter  of  the  ordinances,  they  could  not  be  sustained. 
We,  howeyer,  do  not  yiew  them  in  any  such  light.  The  employ- 
ment giyee  the  drayman  or  hackman  special  priyileges,  which 
he  enjoys  to  the  prejudice  of  the  city,  in  the  injuiy  necessarily 
done  to  her  streets  and  payements,  to  an  amount  far  greatcnr 
than  any  benefit  to  be  deriyed  from  the  price  of  the  license,  ex- 
cluding the  necessaiy  burden  of  superyision.  Nor  does  the 
case  show  that  three  dollars  is  too  much  to  pay  as  a  reasonable 
fee  for  issuing  the  license,  and  the  keeping  the  necessary  regis- 
ters. 

Judgment  reyersed,  and  the  judgment  rendered  whibh  slionkl 
baye  been  rendered  by  the  court  of  common  pleas. 

Bbad,  J.,  dissented. 

ated  in  ifoya  t.  Cfnienwaii,  I  Ohio  St  274,  to  the  poinl  flMl 
Uoenw  and  regnlftto  dnymen  oonf en  no  tezfam  power. 
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Babtholom£W  V.  Bentley  et  al. 

[16  OBIO,  609.] 

iraoiAL  Acrnoir  on  thb  Case  hat  bb  Maintaqtbd  bob  Evxbt  Fraud  or 
dooeit,  which  remits  in  oooaeqaentud  dama^  to  a  party,  and  it  ia  no  de- 
fense to  taoh  action  that  the  fraadolent  acts  were  done  by  penona  acting 
in  the  oapadty  of  oorporatora. 

Whbrb  DBnoB  IB  TO  Dbvbaud  Pubuo  Obnbrallt,  any  perBoo  who  haa 
■offBred  injnry  thereby  may  nuuntain  his  action. 

DiOLASATlON  19  AonOV  BOB    FRAUD    SHOULD   CSABOB    THB    FkAUDULBRT 

Ibtbbt  in  positive  terms,  and  not  leave  it  to  inferenoe. 

Oabi  reserved  in  Wayne  cotuxtj^  and  brought  before  ihis  court 
upon  a  demurrer  to  the  deolaration.  The  deelaxation  alleged 
that  the  defendants  associated  themselTes  together,  with  snn- 
dxy  other  persons,  under  the  name  of  the  Qerman  Bank  of 
Wooeter,  and  assumed  to  act  as  a  company  duly  incorporated 
by  ]a!w;  that,  while  so  associated,  and  pretending  to  act  as  a 
duly  incorporated  bank,  they,  through  the  agency  of  their  ofB- 
cers  in  said  pretended  bank,  did  issue  and  put  in  circulation  as 
bank  notes  and  bills,  duly  authozised  by  law  and  correct  bank- 
ing usage,  the  several  notes  and  bills  thereafter  set  forth,  in 
each  of  which  the  defendants  bound  themselves  in  the  name  and 
siyle  of  the  President,  Directors,  and  Oompany  of  the  German 
Bank  of  Wooster,  to  pay  to  the  persons  therein  named,  or 
bearer,  the  amount  thereof  on  demand.  And  then  followed  a 
description  of  the  notes  and  bills  on  which  the  phuntiff  claimed 
to  recover.  The  dedazation  then  averred  that  the  plaintiff,  con- 
fiding in  the  pretensions  and  professions  of  the  defendants,  re- 
ceived in  good  faith,  and  for  a  valuable  consideration  became 
the  holder  of  the  aforesaid  notes  and  bills,  and  that  he  was  still 
the  holder  thereof.  The  dedazation  then  further  alleged  that 
the  law  under  which  the  defendants  had  pretended  to  ozganize 
as  a  corporation  had  been  violated,  and  said  corporation  had  be- 
come liable  to  a  decree  of  forfeiture,  for  abuse  and  non-user  of 
the  corporate  franchise,  prior  to  the  time  when  the  defendants 
so  associated  themselves  together;  and  that  defendants,  when 
ihey  issued  and  put  into  circulation  the  said  notes  and  bills, 
were  not  duly  organized,  nor  acting  either  in  the  proper  cor- 
porate name,  or  by  a  board  of  directors  duly  elected  in  con- 
formiiy  to  the  act  of  incorporation;  that  they  were  not  possessed 
of  a  proper  and  suitable  bona  fide  capital  for  said  bank,  and  did 
not  conduct  the  business  of  their  said  bank  in  good  faith,  but 
deceitfully  and  fraudulently  confederating  and  combining  to- 
gether, and  contriving  to  cheat  and  defraud  the  oommuniiy  at 
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large,  as  well  as  the  plaintiff,  after  putting  into  droolation  notes 
and  bills  to  a  large  amount,  and  contracting  a  large  indebted- 
ness to  sundry  persons  for  money  deposited  in  said  bank,  and 
otherwise,  the  defendants  closed  their  said  bank,  and  professed 
that  it  had  become  insolvent,  and  refused  to  redeem  its  notes 
and  bills  so  held  by  the  plaintiff.  It  also  averred  that  the  de- 
fendants, the  more  effectually  to  defraud  the  plaintiff,  and  their 
creditors  generally,  after  having  lent  out  the  funds  of  the  bank 
to  several  of  the  defendants  individually,  discharged  or  pre- 
tended to  dischazge  the  said  liabilities  by  authorizing  each  of 
the  defendants,  so  indebted  to  the  bank,  to  transfer  to  it  the 
amount  of  stock  therein  held  by  them  respectively,  although 
the  same  had  become  wholly  worthless.  By  means  of  which 
said  several  premises,  the  defendants  fraudulently  deceived  the 
plaintiff,  and  caused  him  to  lie  out  of  a  large  amount  of  money, 
and  otherwise  greatly  injured  him.  The  defendants  fileda  gen- 
eral demurrer,  and  tiie  cause  -wbs  reserved  for  decision  here. 

T.  W.  BarOey,  for  the  plaintiff. 

John  Harris  and  Levi  Oox^  for  the  defendants. 

BnoHABD,  J.  Two  questions  are  presented  for  our  considera- 
tion by  this  demurrer:  1.  Oan  a  special  action  on  the  case  for 
fraud,  which  has  resulted  in  damage  of  the  plaintifb,  be  main- 
tained in  a  case  like  this,  upon  sufficient  declaration  Y  2.  Is  this 
declaration  good  upon  demurrer? 

It  may  be  regarded  as  a  well-settled  principle,  that  for  evezy 
fraud  or  deceit  which  results  in  consequential  damage  to  a 
parly,  he  may  maintain  a  special  action  on  the  case:  Vjpikm  v. 
VaUy  6  Johns.  182  [6  Am.  Dec.  210].  The  principle  is  one  of 
natural  justice,  long  recognized  in  tiie  law:  Barney  v.  Dewey ^  18 
Id.  286  [7  Am.  Dec.  872].  And  it  matters  not,  so  fur  as  the 
right  of  action  is  concerned,  whether  the  means  of  accomplish- 
ing the  deception  be  complex  or  simple— a  deep-laid  scheme  of 
swindling  or  a  direct  falsehood — a  combined  effort  of  a  number 
of  associates  or  the  sole  effort  of  a  solitary  individual — ^provided 
the  deception  be  effected  and  the  damage  complained  of  be  the 
consequence  of  the  deception.  A  valid  act  of  incorporation,  or 
an  invalid  and  pretended  right  to  exercise  corporate  franchises, 
is  alike  powerless  to  secure  the  guiliy  from  the  consequences  of 
their  fraudulent  conduct,  where  it  has  been  knowingly  resorted 
to  as  the  mere  means  of  chicane  and  imposition,  and  used  to 
facilitate  the  work  of  deception  and  injury.  Were  it  otherwise, 
it  would  be  a  reproach  to  the  law.    If  the  defendants,  with  the 
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design  to  de&and  the  public  generally,  haye  knowingly  combined 
together  and  held  forth  false  and  deceptiTe  colors  and  done  acta 
which  were  wrong,  and  have  thereby  injured  the  plaintiff,  they 
must  make  him  whole  by  responding  to  the  full  extent  of  that 
injury,  and  they  can  not  place  between  him  and  justice,  with  any 
success,  the  charter  of  the  Oerman  Bank  of  Wooster,  whether  it 
be  valid  or  void,  forfeited  or  in  esse.  Neither  a  good  nor  a  bad 
thing  may  be  falsely  used  for  purposes  of  deception  and  made  a 
scapegoat  for  responsibility.  Nor  is  it  material  that  there 
should  haTe  been  an  intention  to  defraud  the  plaintiff  in  par- 
ticular. If  there  was  a  general  design  to  defraud  all  such  as 
could  be  defrauded  by  taking  their  paper  issues,  it  is  sufficient, 
and  the  plaintiff  may  maintain  his  suit,  provided  he  has  taken 
the  paper  and  suffers  from  the  fraud:  JHen  y.  Addington,  7 
Wend.  22;  Wmiams  y.  Wood,  U  Id.  126. 

The  act  incorporating  the  president  and  directors  of  the  Ger- 
man Bank  of  Wooster,  admitting  it  to  be  in  force,  conferred  no 
authority  upon  any  person  to  hold  out  false  colors  to  deceive 
the  public,  no  authority  to  issue  bills  without  the  means  of  re- 
deeming them,  and  those  who  combined  to  use  it  for  the  pur- 
poses of  swindling,  acted  for  themselves  rather  than  as  agents  of 
the  bank.  They  would  make  themselves  liable,  at  all  events, 
upon  the  general  principle  applicable  to  natural  persons.  The 
agent  may  bind  himself,  if  he  exceed  the  authority  of  the  princi- 
pal, and  conduct  himself  fraudulently  when  the  principal  is  a 
natural  person.  The  same  rule  applies  to  the  agents  of  artificial 
persons.  In  Vose-v.  Orant,  15  Mass.  519,  it  is  said:  ''If  the 
stockholders  of  a  bank,  whilst  their  charter  is  in  force  and  their 
bills  in  free  circulation,  should  suddenly  determine  to  divide 
and  withdraw  their  capital,  and  if  the  funds  left  in  the  bank 
should  be  insufficient  to  pay  their  debts,  it  would  appear  impos- 
sible to  reconcile  their  conduct  with  honesty  and  good  faith,  and 
they  would  be  liable  to  all  persons  injured  by  the  measure. 
*  *  *  If  any  number  of  persons  combine,  with  intent  to  injure 
and  defraud  another,  they  can  not  defend  themselves  against  an 
action  by  showing  that  they  did  the  act  in  the  character  of  cor- 
porators, under  any  charter  whatever."  These  are  safe  princi- 
ples, founded  in  good  sense,  which  we  recognize  as  law. 

On  a  question  of  so  much  importance  in  point  of  principle,  and 
of  some  novelty,  we  owe  it  to  the  profession  to  notice  the  objec- 
tions urged  in  argument  to  sustaining  an  action  in  a  case  of  this 
nature.  It  is  first  said,  that  to  allow  bill-holders  who  have  been 
defrauded  to  sue  the  members  of  the  company  individually  at 
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laWy  will  produce  endless  liiigaiion,  and  when  applied,  the  rem- 
edy can  not  bj  possibility  do  equal  justice  to  all  the  creditors, 
or  to  the  members  of  the  company.  It  may  be  that  numerous 
suitB  will  be  prosecated;  and  if  the  averments  of  the  declaration 
are  tme,  and  over  one  hundred  and  twenty-fiye  thousand  dollars 
in  paper  was  fraudulently  put  in  circulation^  it  is  more  than 
probable  that  a  great  many  persons  have  been  defrauded  by  it, 
and  have  sustained  injury,  for  which  they  will  prosecute  those 
who  oontriyed  to  cheat  them.  And  yet  the  doctrine  that  because 
they  have  cheated  thousands  they  are  safer  than  they  would  be 
if  only  one  man  had  suffered,  does  not  obtain  in  courts  of  justice. 
Concerning  the  other  branch  of  the  argument,  "  the  impossi- 
biliiy  to  do  equal  justice  to  all  the  creditors,'*  there  may  be  some 
mistake.  So  far  as  a  right  of  action  is  giyen  to  each  there  will 
be  equality.  And  if  equal  vigilance  is  pursued,  no  one  will  gain 
any  advantage  of  the  other  bill-holder.  Again  it  is  said  the 
fund  sought  is  a  trust  fund,  and  a  bill  in  chancery  is  the  proper 
remedy.  There  would  be  much  propriety  in  the  position,  were 
it  in  point  of  fact  true,  that  a  pariy  who  has  been  defrauded  by 
the  act  of  another  has  no  redress  save  out  of  a  fund  composed 
solely  of  the  proceeds  of  the  imposition.  In  that  case  strict 
equity  might  require  that  all  those  whose  injuries  had  been  the 
source  of  the  fund  should  share  equitably  in  it.  But  the  rule 
that  a  person  sustaining  damage  by  fraudulent  acts  of  another 
can  only  look  to  a  particular  fund  of  the  wrong-doer  for  redress, 
never  enlisted  anywhere.  Whenever  the  judgment  shall  be 
obtained,  the  sheriff  will  collect  it  out  of  any  property  liable  to 
sale  which  he  can  find  belonging  to  the  defendants.  This  is 
applicable  to  all  judgments  recovered  in  special  actions  on  the 
case.  In  this  case  the  damages  to  be  recovered  should  be  com- 
mensurate with  the  injury  done  to  the  plaintiff,  which  will  not 
in  any  sense  depend  upon  the  state  of  the  assets  of  the  bank,  or 
its  solvency.  The  judgment,  therefore,  that  may  be  recovered 
will  not  affect  trust  funds,  strictly  so  called,  but  general  funds, 
the  rights,  credits,  and  effects  of  the  individuals  instrumental  in 
committing  the  fraud  complained  of.  The  rules  of  right  are  not 
80  narrow  as  to  compel  the  plaintiffs  to  put  up  with  less  than  a 
fuU  compensation  in  damages,  and  the  extent  of  that  damage  in 
no  sense  depends  upon  the  profits  of  the  banking  speculation  en- 
tered upon  by  the  defendants.  It  is  not  of  any  moment  that  the 
defendants  should  have  made  a  profit  by  their  frauds.  That  is 
an  inquiry  that  can  not  affect  the  plaintiffs  rights.  The  gist  of 
his  complaint  is,  that  they  by  their  acts  have  imposed  upon 
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him,  and  that  he  has  sustained  an  injozy  by  means  at  the  im- 
position. 

The  second  bzanoh  of  our  inquiiy  relates  to  the  suffioien^^  of 
the  declaration.  For  my  own  part  I  should  not  find  much  dif- 
ficulty in  holding  upon  general  demurrer,  that  it  contains  a  sub- 
stantial cause  of  action.  Two  of  my  brethren  are  clear  in  the 
opinion  that  the  declaration  is  insufficient,  and  out  of  respect  to 
them,  and  entertaining  some  doubts  upon  the  subject,  I,  with 
the  other  members  of  the  court,  unite  with  them,  much  prefer^ 
ing  to  subject  the  party  to  the  expense  and  trouble  of  amending, 
than  that  he  should  run  any  risk  of  a  trial  upon  an  insufficient 
declaration;  and  this  the  more  readily,  inasmuch  as  it  will  not 
delay  the  final  disposition  of  the  cause.  The  objection  taken 
by  counsel  is  a  want  of  certainly.  The  action  is  founded  on  a 
fraudulent  combination,  and  for  holding  out  false  colors  at  the 
commencement  of  the  banking  operations,  and  at  various  sub- 
sequent periods.  The  only  direct  charge  of  a  fraudulent  inten- 
tion is  in  the  withdrawal  of  the  funds,  and  this,  for  aught  that 
appears,  may  have  been  long  since  the  bills  in  plaintiffs  hands 
were  issued.  Besides,  the  declaration  does  not  directly  charge 
that  the  false  pretense  of  acting,  under  the  charter  of  1816,  was 
made,  or  that  the  association  was  entered  into  with  a  fraudulent 
intent,  nor  that  the  ezcessiTe  issue  of  paper  was  so  made.  It  is 
thought  that  the  averment  of  a  fraudulent  design  should  have 
been  made  in  positive  terms,  as  to  each  specific  act  relied  upon 
to  sustain  the  action.  That  although  it  may  appear,  by  infer- 
ence, that  the  original  design,  or  those  subsequently  formed, 
was  to  impose  upon  communiiy,  inasmuch  as  deception  must 
necessarily  result  from  the  alleged  pretenses,  which  the  declara- 
tion falsifies,  yet,  that  the  court  will  not,  in  support  of  pleading, 
infer  a  criminal  intention  where  the  pleader  has  not  ventured  di- 
rectiy  to  afBrm  that  it  existed.  The  issue  of  the  bills  which  have 
come  to  the  plaintiffs  hands  was  the  cause  of  his  loss.  These 
bills  were,  in  fact,  f raudulentiy  issued,  if  put  forth  without  cap- 
ital to  sustain  them;  and  to  pretend  that  the  charter  of  1816  au- 
thorized the  assumed  operation  under  it,  when  it  did  not  in  &ot 
confer  such  authoriiy,  owing  to  the  causes  assigned  in  the  dec- 
laration, was  doubtless  the  employing  of  false  pretenses  well 
calculated  to  deceive  the  public;  and  the  charge  should  be  made 
in  direct  terms,  that,  in  using  these  means,  the  design  was  to 
defraud.     It  should  not  be  left  to  inference. 

On  motion,  leave  was  given  to  amend  the  declaration,  and  the 
cause  continued. 
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GxraajLL  Obasoi  ov  FBAUDmxsv  Combinatioh  n  vov  Sumuiuiv? 
I(M0W  T.  Lewk,  43  Am.  Deo.  540. 

•"^nnatAL  Ttmjl  of  Fraud  is  Bad:  Hpnaon  ▼•  DiMfi»  41  Am.  Dm.  100| 
Boto  to  i;;rilet  ▼.  H^iZ&MM,  87  Id.  694. 

Acnov  JOB  Fraud:  See  Oartwrighi  t.  Omrpmter,  40  Am.  Deo.  06^  note 
70,  where  other  cases  are  ooUeeted. 

Ths  PBnraiPAL  cash  is  octbd  in  BaHkohmew  t.  Senffay,  1  Ohio  St  4^ 
to  the  point  that  neither  a  valid  nor  a  pretended  aot  of  tnoorporation  oaa 
protect  parties  from  the  oonseqnenoes  of  their  frandnlent  oondnot;  in  MidM 
T.  CoSUer,  16  Id.  611,  and  in  Baanh  of  MatUreal  ▼.  Thaifer,  7  Fed.  Bep.  627» 
to  the  point  tliat  they  who  oooasion  injury  to  others  by  the  fnndnlent  use  ol 
eorporate  powws  are  personally  liable  in  damages  therefor. 


Babnum  t;.  Sieazb. 

[16  Ohio,  n7.] 

AxsBROiQi  wnR  Im'irnt  to  Dxtraud,  Ssitlbmsiit  ov  Book  Aooomnp,  aa 
as  to  make  it  indnde  a  olaim  that  aoomed  after  the  settlement  wm 
signed,  is  forgery;  and  the  ezistenoe  of  sneh  olafan  may  be  proved,  al« 
though  there  was  no  book  of  original  entry,  or  bookof  aoooimti  in  wliloh 
the  items  thereof  were  charged. 

To  COKBTITUTX  FOBGXRT  TBI  InBTRUMBMT  MUST  Bl  BUCB,  WBBT  VOBOMD^ 

as  to  tend  to  prejudice  the  rights  of  another. 
To  SusxADT  iNDionoDiT  lOB  FoBfiORT,  Ixmn  TO  Ddraud  MUm  Bl 

AvxBBBD  and  proved. 
SviDBMUB  Tkin>nro  to  Show  tbat  Ibhtrumbht  Fobobd  oouiiD  bov 

PRBJUDioa  the  rights  of  any  one,  imder  any  oireomstanoes,  is  oompa* 

tent  to  go  to  the  Jnry. 

Ebbob  to  common  pleas  of  Lake  coimly.  The  opinion  atataa 
iheoaae. 

B.  BUohoooh^  Perkins^  and  Osbam^  for  the  plaintiff  in  eixor. 

JSr.  Stanbery,  aUorney  general,  for  the  state. 

Bj  Oonrt,  Wood,  0.  J.  The  reooid  in  ibis  ease  shows  the  in- 
dictment of  the  plaintiff  in  error,  at  a  previons  term,  and  his 
trial  and  conviction  in  the  court  of  common  pleas  of  Lake 
conniy,  at  the  September  term,  1846,  for  the  crime  of  forgezj, 
and  that  sentence  followed  on  this  conviction,  to  hard  labor  in 
the  penitentiaiy  for  the  term  of  four  years.  The  indictment 
originally  contained  seven  counts.  The  first,  fourth,  and  seventh 
were  quashed  by  the  court  of  common  pleas,  and  the  plaintiff  in 
error  was  convicted  on  the  second,  third,  fifth,  and  sixth. 

In  the  second  count  it  is  averred,  that  on  the  thirtieth  daj  of 
April,  1845,  Bamum,  the  plaintiff  in  error,  had  in  his  posses- 
sion an  account  against  Pearly  Ayer,  charged  on  his  book  pre- 
vious to  March  1, 1841,  across  which,  on  ttiat  day,  was  written 
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an  aoqnittftiioe  and  disohaxge  of  fbe  aooonnt,  and  all  demands. 
in  theee  words:  **  This  account  is  settled  in  full  this  date,  and 
all  demands^  March  1, 3L841.  D.  Bttmnm,  Pearly  Ayer;"  and 
that  afterwards,  on  the  thirtieth  of  April,  1845,  the  plaintiff  in 
error  altered  the  date,  hy  changing  the  figure  one  at  the  close, 
into  a  fiigore  four,  so  as  to  read  1814,  Ayer  then  **  holding  and 
having  an  unsettled  account  against  the  plaintiff  in  error,  with 
the  intent  to  defraud  Ayer,''  etc.  The  third  count  avers,  that 
on  the  thirtieth  day  of  April,  1845,  the  plaintiff  in  error  forged 
an  acquittance  of  a  certain  account  which  Pearly  Ayer  then  had 
against  the  plaintiff  in  enor,  which  last  anquittanoe  is  as  fol- 
lows: ''This  account  is  settled  in  foil  this  date,  and  all  de> 
mands,  March  1,  1844.  D.  Bamum,  Pearly  Ayer;"  with  the 
intent  to  defraud  Ayer.  The  fifth  count  avers,  that  on  the  first 
day  of  March,  1844,  Ayer  had  an  account  against  the  plaintiff 
in  error,  under  the  date  of  June,  1848,  and  consisting  of  several 
items  of  hats  and  three  and  one  half  yards  of  cloth,  and  that 
the  plaintiff  in  error,  on  the  thirtieth  day  of  April,  1845,  forged 
a  certain  acquittance  of  said  account,  which  is  set  forth  in  the 
same  words  as  in  the  second  and  third  counts,  and  vdth  the  in- 
tent to  defraud  Ayer.  The  sixth  count  charges  the  forgery  of 
an  acquittance,  by  persons  unknovm  to  the  jurors,  and  that  the 
plaintiff  uttered  and  puUished  it  as  true  and  genuine,  knowing 
it  to  be  false,  with  intent  to  defraud  Ayer.  This  count  also 
charges  the  uttering  and  publishing  the  said  acquittance  to  have 
been  on  the  thirtieth  of  April,  1845. 

The  first  assignment  for  error  is,  in  substance,  the  supposed 
insufficiency  of  all  the  above  counts.  The  second  and  third  as- 
signments are  the  same,  with  the  exception  that  they  refer  to 
the  several  counts  specifically,  and  aver  their  insufficiency.  A 
bill  of  exceptions  was  taken,  during  the  trial,  the  material  parts 
of  which  are,  that  to  maintain  the  issue  on  the  part  of  the  state, 
the  prosecution  offered  in  evidence  a  paper  purporting  to  be  an 
account  of  the  witness.  Pearly  Ayer,  against  the  plaintiff  in 
error,  in  the  words  and  figures  follovmig: 

''1848,  June.    Daniel  Bamum  to  Pearly  Ayer,  Dr. 

8  hats  at  $3.50 $10  60 

2  do.  at  $3 6  00 

13  do.  at  $2.50 32  60 

2  do.  at  $2 4  00 

8i  yds.  ciot!i  at 8  60 

1  hat  for  s»lf ,  $8.60.  $66  60 

«« Marked  A.*" 
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The  proflecation  than  called  Ayer,  who  testified  that  he  kept 
a  book;  that  this  account  was  not  on  it,  bat  was  made  under 
the  following  ciicumBtances:  "  That  in  the  month  of  June,  1843, 
the  witness  left  with  Bamnm  tweniy-one  hats  to  be  disposed  of, 
thus:  The  witness  owed  one  Bell  abont  eight  dollars,  and  the 
witness,  in  company  with  Bell,  left  the  hats  with  Bamum  to 
sell,  or  to  keep  enough  on  hand  to  pay  Bell  said  debt;  that  Bell 
had  a  right  to  turn  out  on  execution  said  hats  if  the  debt  was 
not  paid,  and  the  plaintiff  in  error  to  sell  such  as  were  not 
turned  out  on  execution  by  Bell,  and  to  account  to  Ayer  for  the 
proceeds  of  the  sale,  after  deducting  certain  commissions,  or 
return  the  hats.  Bell  turned  out  scTenteen  of  them  o::  execu- 
tion, which  were  sold  for  scTcn  dollars,  and  plaintiff  in  error 
sold  four.  The  witness  paid  Bell  the  other  dollar,  to  balance 
his  account;  and  that  the  plaintiff  in  error  had  not  accounted 
to  Bell,  nor  Ayer,  for  the  four  hats  sold  b^  him,  though  re- 
quested to  do  so."  The  witness  stated:  ''A  receipt  was  drawn 
up  by  him,  containing  the  agreement  on  which  the  hats  wars 
left,  but  not  signed,  and  that  the  paper  offered  in  evidence  was 
the  only  account  eyer  made  of  the  hats,  except  the  receipt, 
which  was  previously  made,  but  unexecuted."  This  receipt  was 
given,  by  the  counsel  for  the  plaintiff  in  error,  in  evidence  to 
the  juiy,  to  show  the  agreement  on  which  the  hats  were  left, 
and  that  the  account  offered  in  evidence  was  not  in  the  originaL 
The  counsel  for  the  plaintiff  in  error  then  objected  to  the  ad- 
mission of  the  account  marked  A,  on  the  ground:  1.  That  it 
was  not  Ayer's  original  account.  2.  That  it  was  not  on  book. 
8.  That  it  was  not  a  subject-matter  of  account,  as  the  hats  were 
left  on  commission.  4.  That  the  witness  had  no  right  to  charge 
the  hats  in  account,  but  only  the  moneys  received  on  their  sale, 
less  the  commission,  and,  therefore,  had  no  such  account  as  is 
charged  in  the  indictment;  but  the  objection  was  oveiTuIod,  and 
exception  taken.  This  ruling  of  the  court  is  assigned  as  the 
fourth  grotmd  of  error,  and  it  may  as  well  be  disposed  of  as  we 
proceed. 

The  charge  in  the  first  count  is,  when  stripped  of  the  verbi- 
age the  law  has  throvm  around  it,  that  Bamum  had  an  account 
against  Ayer,  in  Jtme,  1841,  which  was  settled  in  full,  on  his 
books,  and  signed  by  both  the  parties,  and  purported  to  be  in 
full  of  all  demands,  and  that,  on  the  thirtieth  of  April,  1845, 
the  plaintiff  in  error  fraudulently  altered  the  figure  1  into  a 
figure  4,  so  that  it  read,  settled  in  full  of  all  demands,  in 
June,  1844 — the  said  Ayer  then  holding  the  amount  for  hats 
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and  oloih,  eto.,  against  the  plaintiff  in  error,  whioK  had  accrued 
between  1841  and  1844,  and  was,  therefore,  designed  faiaelj  to 
be  brought  within  the  terms  of  the  settlement,  and  to  be  cut  off, 
or  discharged,  by  it.  These  objections,  doubtless,  appeared 
formidable  to  the  learned  counsel,  but  we  are  not  able  to  per- 
ceiye  their  force.  It  was,  in  fact,  of  no  importance  whether  Ayer 
had  any  book,  on  which  there  was  an  original  entry  of  his  claim 
against  Bamum,  or  not.  It  might  have  existed  in  that  form,  or 
upon  a  separate  scrap  of  paper,  as  a  mere  memorandum,  or  it 
might  haye  existed  without  either,  by  yirtne  of  the  delivexy  of 
the  hats,  their  sale,  and  an  express  promise  to  pay,  or  an  implied 
assumption  to  that  effect.  In  either  case  it  would  have  been  a 
demand  in  fayor  of  Ayer,  and  equally  affected  by  the  forgery, 
and  competent  eyidence  to  sj^stain  the  count.  In  either  aspect 
it  would  haye  been  a  claim — a  demand — a  right  to  call  upon 
Bamum  to  account  for  the  proceeds  of  the  sale,  and,  in  fact,  an 
account  in  fayor  of  Ayer,  though  not  on  book.  Nor  do  we  per- 
ceiye  that  the  instrument  which  was  drawn  up  as  a  receipt,  but 
not  signed,  was  any  better  evidence,  on  account  of  its  being 
previously  drawn  up,  than  the  account  itself,  for  neither,  per  se, 
was  prima  facie  proof  of  any  indebtedness  at  all.  The  witness 
then  testified  the  hats  were  Iiis,  when  he  deliyered  them  to  Bar- 
num,  in  1848;  and  diyers  other  matters  axe  stated  by  the  witness 
not  necessary  to  be  noticed. 

The  state  then  gave  in  evidence  the  ledger  of  the  pLiintiff  in 
error,  containing  the  account  between  him  and  Ayer,  and  across 
which  was  the  writing,  set  up  in  the  reepectiye  counts  claimed 
to  be  forged,  and  the  prosecution  insisted  the  same  was  proyed. 
The  counsel  for  the  plaintiff  in  error  then  gave  in  evidence  cer- 
tain papers  and  records,  which  tended  to  prove  the  plaintiff  was 
a  certificated  bankrupt,  and  that  his  schedule  bore  date  January 
28, 1848,  with  his  certificate  of  bankruptcy.  And  the  testimony 
being  closed,  the  court,  among  other  things,  charged  the  jury, 
that  they  must  not  take  into  consideration  the  proceedings  in 
bankruptcy,  as  evidence  tending  to  prove  that  Ayer  had  no  valid 
claim  against  the  plaintiff  in  error,  but  consider  the  same  as 
vdthdrawn,  and  the  plaintiff  in  error  excepted  to  the  opinion. 
In  this  charge  of  the  court  we  think  error  intervened. 

To  constitute  forgery,  there  must  be  the  fraudulent  making 
or  alteration  of  the  instrument,  with  the  intent  to  defraud  some 
one.  That  intent  must  be  laid,  and  the  person  on  whom  it  was 
designed  to  operate,  and  the  indictment  must  charge  both  truly; 
and  the  instrument  must  be  such  that  it  may  have  the  tendanoy. 
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precisely,  wliich  is  STeired.  If  A.  make  a  release  of  all  claims 
of  B.  against  him,  and  no  Baoh  claims  exist,  it  is  no  foigexy,  for 
the  want  of  something  on  which  the  intended  frand,  as  charged, 
may  operate.  By  the  bankrupt  law,  all  the  claims  and  demands 
of  Ayer  against  Bammn  Tested  in  the  assignee,  and  could  not, 
by  possibility,  be  affected  by  the  supposed  forgeiy  on  the  thir- 
tietti  of  April,  1845,  which  was  after  the  right  of  action  was 
transferred  from  Ayer  to  his  assignee.  The  altered  settlement 
of  June,  A.  D.  1844,  was  likewise  several  months  after  the  trans- 
fer, and  it  was  not  therefore  possible  that  any  prejudice  could 
arise  to  any  right  of  Ayer,  by  such  change  in  the  date  of  the 
settlement.  The  daam  in  the  hands  of  the  assignee  was  wholly 
unaffected  by  such  alteration,  in  any  imaginary  state  of  dronm- 
stances. 

There  are  several  other  assignments  of  error,  founded  on 
the  bill  of  exceptions,  but  they  need  not  be  noticed,  as  the  opin- 
ion already  expressed  destroys  entirely  the  foundation  on  which 
the  prosecution  is  based,  and  no  new  trial  can,  therefore,  be  had 
on  this  indictment.  To  the  general  l^gal  suffidenoy  of  the  S6v« 
end  counts,  on  which  the  conviction  is  founded,  we  see  no  sub- 
stantial objection.  Such  is  the  unanimous  opinion  of  the  court. 
In  withdrawing  from  the  jury,  however,  the  evidence  which 
tended  to  prove,  on  the  poft  of  the  plaintiff  in  error,  that  no 
legal  forgery  was  committed,  in  our  opinion,  the  rights  of  the 
accused  were  invaded,  and  the  judgment  and  prooeedinga  of  the 
court  of  common  pleas  must  be  reversed. 

FdaosBT,  What  n,  axb  iMnionuDrT  woki  See  SkU^  v.PAe^  M  Am.  Deo. 
872,  Bote  675,  where  other  oases  ere  ooUeofced. 

Thk  fbivgipal  CA8B  IB  COKD  In  People  ▼.  IbnttMon*  85  Gbd.  5079  to  the 
point  that  in  case  of  forgery  the  indiotment  most  show  that  the  instrameDt 
in  qnestlon  ooold  he  made  available  in  law  to  work  the  tntanded  tand  or 
injury. 


Alubok  t;.  MoGinnL 

[UOmOtTM.] 
BnoAL  Aonov  <m  vam  Case  Jams  AOAoaa  Oirs  loa  fiWiiniwi  ]!€■»- 
OAoa  SsovBiTT  of  another  by  removhig  fixtnres  from  the  aMir(M{ed 


AimoH  on  the  case  reserved  in  Waahinglcm  «ooiilgr. 
Ofinion  states  th«  case. 

C  B.  Ooddard,  for  the  plaintiff: 
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/.  PariA,  for  fhe  defendant. 

WooDi  0*  J.    It  is  urged  bj  the  ooonael  for  the  defendant, 
that  this  action  is  not  snstainaUe  by  any  known  and  well-setUed 
principle  of  law.    The  absence  of  direct,  or,  at  least,  analogous 
authority,  it  is  certain,  with  a  careful  judge,  tends  to  create  un- 
oertainiy  and  doubt,  not  unfrequently,  whether  a  position  as- 
sumed as  the  basis  of  a  right  to  recoTcr  can  besustained.    But 
cases  do,  however,  often  occur,  in  the  multifarious  relations  and 
transactions  of  mankind,  when  it  is,  by  no  means,  an  insuper- 
able objection  to  the  remedy  sought  to  be  obtained,  that  there 
is  no  direct  adjudication  in  point.    Bulee  of  law  must  some- 
times, of  neoessiiy,  be  extended  to  suit  the  local  condition  and 
meet  the  exigencies  of  CTsry  people.    The  cooamon  law  of  Eng- 
land, imported  by  our  ancestors,  as  is  said,  is  in  force  in  Ohio, 
but  it  rests,  ncTertheless,  in  the  sound  discretion  of  the  court  to 
say  how  far  it  is  applicable  to  our  condition.    It  is  one  of  the 
maTiTHfl  of  the  common  law,  that  for  eyexy  injuzy  a  remedy  is 
given,  and  when  the  justice  of  a  cause  stares  me  fully  in  the  face, 
I  will  say,  with  Mr.  Justice  Eyre,  that  '*  I  do  not  feel  myself 
pleased  to  be  knocked  down  with  formal  objections. "   If  there  is 
no  known  mode  of  redress,  it  is  the  duty  of  the  court,  in  such 
case,  to  open  some  new  channel  through  which  a  remedy  may 
be  obtained.    But  I  am  not  aware  that  the  plaintiff,  in  the  case 
at  bar,  is  driven  to  the  extremiiy  to  ask  of  the  court  the  adop- 
tion of  any  such  course.    It  appears  to  us,  the  action  may  be 
sustained  upon  the  ordinary  principles  applicable  to  a  special 
action  on  the  case,  in  general.    Such  an  action  lies  to  recover 
damages  for  an  act  done  l^  another,  either  lawful  or  unlawful, 
with  force  or  without,  when  the  damages  are  not  immediate,  but 
as  a  consequence  resulting  from  some  intervening  act,  produced 
by  that  which  is  the  gist  of  the  action.    Examples  in  the  books 
are  known  to  every  lawyer.    The  action,  by  a  singular  provision 
of  the  statute  of  Ohio,  has  been  extended  to  cases  where  trespass 
will  lie,  and  is  now  a  l^gal  remedy  to  recover  for  an  assault  and 
battery.    But  take  the  action  of  case,  as  defined,  with  the  general 
principle  that  the  law  gives  redress  for  every  injury  (but  to  which 
rule  there  are,  doubtless,  exceptions),  why  is  the  plaintiff,  on  prin- 
ciple, not  entitled  to  maintain  his  action  ?   To  simplify  the  facts, 
the  agreed  case  shows  he  was  a  mortgagee  of  Andrew  Allison;  the 
condition  of  the  ihortgage  was  broken,  and  the  defendant  was  a 
subsequent  judgment  creditor  of  Andrew.    As  against  Andrew, 
the  lien  of  the  plaintiffs  mortgage  was  older  than  that  of  the 
defendant's  judgment.    Under  these  circumstances,  the  defend- 
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ant,  with  his  exeoation,  iasoed  upon  his  judgment,  interferes 
and  lessens  the  plaintiffs  seonritj,  by  removing  the  fixtozes  and 
destroying  the  mill  ooyered  by  the  plaintiff's  mortgage,  so  that 
the  mortgage  lien  is  an  insoffieient  seonriiy  for  the  plaintiffs 
debt,  and  Andrew  Allison  has  no  other  properly  of  any  descrip- 
tion. In  onr  opinion,  on  principle,  where  such  seouriiy  is  thus 
diminished,  and  damages  resnlt  from  the  act,  to  the  plaintiff, 
the  action  lies.  For  anthority ,  we  have  examined  only  the  cases 
dted.  SmUh  y.  Ooodwin,  2  Qreenl.  178,  presents  a  case  directly 
analogous:  ILmortgaged  to  W.,  and  afterwards  erected  a  house 
on  the  land.  M.  sold  the  premises  to  another,  and  he  sold  the 
house  to  the  defendant,  who  removed  it.  The  mortgage  was  as- 
signed to  the  plaintiff,  and  it  was  held  he  might  recover  the 
value  of  the  house.  StowdL  v.  Pite,  Id.  887,  is  a  similar  case, 
but  the  action  was  trespass. 

There  is,  however,  no  difference  in  principle.  Possession  or 
right  of  immediate  possession  is  not  always  necessary  to  main- 
tain cases  for  an  injury  either  to  real  or  personal  property.  It 
will  lie  for  an  injury  to  a  reversionary  interest,  in  either  per- 
sonaliy  or  realiy,  though  in  trespass,  without  the  aid  of  the 
Ohio  statute,  the  rule  would  be  different.  But  it  is  said,  the 
machinery  of  the  mill  was  not  real^  or  fixtures,  and  did  not 
pass  with  the  mortgage;  but  the  evidence  shows,  it  was  placed 
there  for  pennanent  use;  that  it  was  attached  to  the  mill  and 
the  freehold;  and,  in  this  case,  the  facts  show,  inevitable  loss 
will  probably  result  to  the  plaintiff,  though  permitted  to  recover 
in  this  action. 

Judgment  for  plaintiff. 

BnoBABD,  J.,  dissented. 

CnvD  in  Tec^  y.  HewUt^  1  Ohio  St.  012;  and  In  Jbrsusi  t.  Qcepipmr^  14 
U.  607,  to  the  point  that  steun-enginei  and  boOfln  bolted  and  firmly  fixed 
spoil  tfanben,  and  stone  and  biiok  f oondationa  laid  in  the  earth,  and  adapted 
to  the  pfodnotiop  of  the  motive  power  lor  a  mamifaotory,  aie  fixturess  in 
8miUh  T.  AUiUk,  U  Id.  877,  and  in  OarpenierY.  Omud  Ob.,  85  Id.  817,  to  the 
point  that  a  mortgagee  may  recover  from  the  purchaser  from  hla  mortgagor, 
the  Talne  of  fixtnrea  aerered  and  removed  from  the  mortgaged  premiaea, 
whereby  the  valne  of  the  ■eooiity  ia  ^innfaUiMtii  to  the  injniy  of  the  mort- 

In  BuUer  t.  Page^  89  Am.  Deo.  757,  it  waa  decided  that  fixtnrea  phoed  on 
mortgaged  land  by  the  mortgagor  are  permanently  annexed  to  the  freehold; 
and  if  sold  by  the  mor^agee  before  payment  of  the  mortgage,  and  removed 
by  the  porohaaer,  the  mortgagor  or  hla  lepteeeutatlvia  oaa  not  malntals 
trover  againat  aneh  pnmhaeer. 
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9I02VEB  AND  BaRB'b  AfFBAL. 

[2  PsmnTL^ASiA  Staib,  4M.] 

IvnomoN  or  ▲  Tbrator  as  Gathered  wbom  tbi  Ertibi  Wnx 
oontrol  the  ooostraction  thereof. 

BuBTivoBfl  WILL  u  CoNBSRVBD  TO  Mbak  Pibboval  BMnamoPunfWMf 
where  a  testator,  unfamiliar  with  the  nee  of  legal  terms,  makes  a  be- 
quest to  his  brother  and  ststers  by  name,  or  their  sorvirors. 

AspBAL  from  a  decree  of  the  orphans'  oonxt.    The  opmioB 
■tatee  the  facts. 


and  Stevens^  for  the  appellanta. 
Beigart,  for  the  appellee. 

By  Oonrt,  Bubmbidb,  J.  John  Barr,  b^te  of  Ts^ncantwr  oonntj* 
deceaaedy  by  his  will»  dated  the  second  of  JnnCy  ISAO,  directed 
his  executor  therein  named  to  sell  his  real  estate,  andcolleot  his 
personal  property^  and  then  devises  the  whole  sum,  viz. : 

''Item  first.  He  gives  and  bequeathes  to  Margaret  Barr, 
daughter  of  Elizabeth  Barr,  formerly  Elizabeth  Clows,  the  full 
sum  of  six  cents  forever. 

"  Item  second.  It  is  further  his  will,  that  the  residue  of  his 
property  shall  be  equally  divided  among  his  brothers  and  sis- 
ters, *  which  I  shall  hereinafter  mention,  or  their  survivors.' 
Item  first,  Margaret  Stoner;  item  second,  Elizabeth  Ferree; 
item  third,  Owen  Barr;  item  fourth,  George  Barr;  item  fifth, 
Jacob  Barr;  item  sixth,  Nancy  Spangler;  item  seventh,  Francis 
Snider;  and  lastly,  he  nominates  Thomas  Houston,  of  East 
Donegal  township,  in  Lancaster  county  and  state  of  Penni^l- 
vania,  or  the  survivor  of  him,  to  be  his  executor/' 
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The  will  was  proved  the  sixteenth  of  May,  1843.  and  letters 
testamentary  issued  to  the  executor,  who  sold  the  testator's  real 
estate,  and  collected  the  personal  property  as  the  will  directed, 
and  settled  his  administration,  exhibiting  a  balance  of  three 
thousand  and  five  dollars  and  tweniy-four  cents,  for  distri- 
bution, subject  to  the  collateral  inheritance  tax.  The  will  was 
eridently  written  by  some  person  who  did  not  know  the  mean- 
ing of  legal  terms,  most  probably  an  Irish  schoolmaster,  with  a 
book  of  forms  before  him  that  he  did  not  understand.  The 
testator  names  his  brothers  and  sisters,  and  he  leaTcs  them  all 
equal.  They  all  UTed  or  had  UTed,  near  him,  and  he  knewthat 
some  of  them  were  many  years  dead.  He  put  the  dead  and  the 
living  on  the  same  footing.  He  directed  his  leaiduazy  estate  to 
be  equally  divided  among  them  by  name,  or  their  sunivon. 
He  Imew  they  had  families;  for  they  all  had  issue.  It  is  not 
given  to  the  survivors  of  the  seven,  but  to  each  individual  and 
their  survivors.  He  clearly  intended  that  each  one  named 
should  take  a  seventh  part,  and  that  that  part,  when  the  devisee 
was  dead,  should  go  to  his  or  her  family.  I  am  aware,  that  in 
strict  legal  sense,  the  word  survivor  means  the  longest  Uver  of 
two  joint  tenants,  or  of  any  two  persons  joined  in  the  right  of 
a  thing;  he  that  remains  alive  after  that  the  other  be  dead:  8 
Com.  L.  Die.  66;  Bro.  Abr.  88. 

It  has  even  been  held  to  be  the  lawinPennqrlvania,  that  the  in* 
tention  of  the  testator  shall  govern  in  the  construction  of  a  will, 
in  all  cases,  except  the  law  overrule  the  intention,  and  this  is 
reducible  to  four  instances:  1.  Where  the  devise  could  make  a 
perpetuity.  2.  Where  it  would  put  the  freehold  in  abeyance. 
8.  When  chattels  are  limited  as  inheritance.  4.  Where  a  fee  is 
limited  on  a  fee.  From  the  whole  will  the  intention  is  to  be  col- 
lected: BtuUm  V.  BvsUm,  2  Dall.  244  [1  Am.  Dec.  288];  8.  0.,  2 
Teates,  60.  The  law  requires  every  sentence  and  word  in  a  will 
to  be  considered  in  forming  a  judicial  opinion  upon  it:  IhirbeU  v. 
TurbeU,  8  Yeates,  187  [2  Am.  Dec.  869].  The  intention  is  deemed 
the  fundamental  rule  in  its  construction:  Mndlay  v.  Biddle,  8 
Binn.  149  [6  Am.  Dec.  866].  These  rules  have  at  all  times  been 
scrupulously  maintained,  and  without  departure  in  our  judicial 
decisions.  To  me,  the  intention  of  the  testator  is  clear.  He 
directed  his  whole  estate  to  be  turned  into  personal  after  his 
death.  For  reasons  best  known  to  himself,  the  girl  that  bore 
his  name  was  disposed  of  with  six  cents  forever.  He  then  gave 
an  equal  portion  to  each  brother  and  sister  by  name;  knowing 
that  some  of  them  were  dead,  and  their  survivors,  that  is,  their 

Am.  Dxo.  Vox*.  XLY— 89 
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legal  xepzesentatiTeSy  on  his  death,  when  the  will  took  eflbot.  So 
he  empowers  his  executor  Houston,  or  the  sniiiTor  of  him,  to 
execute  the  trust.  Etcu  in  deeds,  the  intention  of  the  grantor 
has  been  carried  as  far  as  in  this  case.  In  MbWiUiam  y.  MaarUn^ 
12Serg.  &B.  269  [UAih.  Dec.  688],  it  was  held  that  a  deed, 
conveying  all  debts,  dues,  and  demands,  real,  personal,  or  mixed, 
which  are  due  and  owing,  or  of  right  belonging  to  the  grantor 
hy  Tirtue  of  inheritance,  l^gadee,  bonds,  notes,  book  debts,  or 
otherwise  to  the  grantor  and  his  heirs  and  assigns,  passes  real 
estate. 

The  primary  inquiry,  then,  being  the  intention  of  the  testa- 
tor, and  that  appearing  on  the  &oe  of  the  will,  and  is  not  con- 
trary to  any  rule  of  law,  the  court  is  bound  to  construe  it  ac- 
cording to  the  intention.  He  gave  the  estate  equally  to  his 
brothers  and  sisters,  a  special  devise  to  each  by  name  or  their 
surviror;  each  took  the  portion  devised.  The  intention  was 
that  the  heir  of  each  should  take,  although  dead  before  the  tes- 
tator, and  this  I  gather  from  the  whole  wilL 

The  decree  of  the  orphans'  court  is  reversed;  and  this  court 
decree  the  estate  to  be  divided  into  seven  parts,  and  the  exeoo- 
tor  pay  over  one  of  the  parts  to  each  of  the  devisees  in  the  will, 
or  their  legal  representatives* 

iHTSHTXOir  or  TlBKJLTOB  AS  OaTHXBSD  FROM  WhOUI  WiLL  DrIBMIHSI 

OB  Ck>M8XBUcnov:  TwiheU  ▼.  Twrbett^  2  Am.  Deo.  809|  Myen  ▼.  ifyen^  16 
Id.  648;  aaMnAowa  ▼.  Bhukr^  21  Id.  73;  AuH»'<  Appeal^  pod^  641. 

Wosn  ^'Hubs"  will  bb  Coh8tb0bd  to  Mxak  PmaoirAL  BanannnA- 
Bvn,  WBur:  See  Bmd  v.  BueUey,  40  Am.  Deo,  631;  Batklm*9  Appmi^  pod^ 
641. 


Floby  t^.  Bbokeb. 

[t  PBHmZLTAIXA  SSAIB,  470.] 

IhsniBonvB  Srabi  or  a  Wm  nr  hxb  Fathxb's  Kbtati  ie  a  olioee  is 
sotion  to  wfaioh  the  is  entitled,  nneffected  by  the  debti  of  her  hwhaad, 
luleis  prior  to  hie  death  he  hee  reduced  the  aeme  to  hit  poeeeiriop. 

AfiMINIBTaATOBB  ABB  PBBSOKALLT  LlABLB  rOB  ANT  MUAmJOAnOB  of  ths 

Meets  of  the  eitate  made  without  an  wder  of  oonrt. 

SoEBB  VAGiAs,  to  reoovor  a  baknoe  due  the  plaintiif  on  her 
distributive  share  of  her  father's  estate.  The  furtber  facts 
appear  in  the  opinion. 

Eamsey,  for  the  plaintiff  in  error. 

BamiU^  for  the  defendant  in  error. 
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By  Court,  Boobbs,  J.  The  intestate,  Miohael  Bayxniller,  was 
surety  for  John  FI017,  the  husband  of  Oatharine  FI017,  in  a 
note  to  Jacob  Imenheiser,  and  on  payment  of  the  debt  by  the 
administrator,  Hoiy  became  indebted  to  the  estate  to  the  amount 
paid.  If,  therefore,  Eloiy  had  brought  suit  to  recover  hisinfe's 
distributive  share,  the  administrators  would,  according  to  the 
ease  of  Yolie  r.  Bamei,  1  Binn.  364,  have  had  a  defense;  for 
Floiy  would  not  be  entitled  to  recover,  except  on  the  terms  of 
paying  the  debt  to  the  estate,  particularly  when  he  was  insolv- 
ent. Whenever  a  husband  seeks  the  aid  of  the  court,  he  will 
be  compelled  to  do  justice,  by  allowing  the  set-off.  But  untQ 
he  reduces  his  claim  into  possession,  the  right  of  survivorship 
ecdsts,  and  on  his  death  she  takes  them  discharged  from  hia 
debts.  Marriage  is  only  a  qualified  gift  to  the  husband,  of  his 
wife's  choses  in  action,  viz.,  upon  condition  that  he  reduce  them 
into  possession  during  its  continuance;  for  if  he  happens  to  die 
before  his  wife,  without  having  reduced  such  property  into  pos- 
lession,  she,  and  not  his  personal  representatives  will  be  entitled 
to  it:  Co.  lit  861;  Bop.  Husb.  and  W.  204.  On  his  death,  her 
right  is  the  same  as  diim  9ola.  The  husband  may,  but  he  is  not 
bound  to  reduce  his  wife's  choses  into  possession,  and  even  in  a 
suit  against  her  he  can  not  be  compelled  to  make  the  set-off. 
This  case  is  not  distinguished  from  Mnk  v.  Mahe^  6  Watts,  181. 
In  that  case,  the  principle  is  recognized  that  a  wife's  distributive 
share  is  a  chose  in  action.  It  is  also  expressly  ruled,  that  the 
debt  of  a  husband,  during  coverture,  can  not  be  set  off  after 
divorce,  against  the  distributive  share  of  the  wife  in  her  father's 
estate,  although  the  decree  of  divorce  was  subsequent  to  the 
death  of  the  intestate.  No  difference  is  perceived  in  principle, 
whether  the  marriage  is  destroyed  by  death  or  by  the  sentence 
of  the  law. 

Did,  then,  the  husband  reduce  his  wife's  distributive  share 
into  possession  during  the  continuance  of  the  marriage?  This 
is  not  pretended,  and  consequentiy  she  is  entitied  to  a  distribu- 
tive share  of  her  father's  estate,  unafSacted  by  the  debts  of  her 
husband.  In  1826,  on  setUement  of  the  accounts,  as  adminis- 
trators, the  defendant  obtained  a  credit  of  three  hundred  and 
nineteen  doUars  and  thiriy-nine  cents,  paid  by  them  on  this 
account.  But  this  can  not  alter  the  right  of  survivorship,  for 
the  money  being  paid  on  a  note,  which  was  a  debt  against  the 
intestate,  the  administrators  were  entitied  to  a  credit  for  money 
paid,  for  it  necessarily  forms  part  of  the  administration  account. 
It  is  the  common  case  of  the  loss  of  a  debt  due  the  estate,  and 
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nmst  be  bome  equally  by  all  the  heirs,  although  one  happens  to 
be  the  wife  of  the  insolvent  debtor.  The  setUement  referred  to 
iras  nothing  more  than  an  ordinaiy  administration  account,  and 
can  not  justify  the  act  of  the  administrators  in  attempting  to 
ezdnde  tilie  wife,  who  smryiTed  her  husband,  from  her  distribu- 
tiTe  share.  The  decree  of  the  orphans'  court  merely  affirms  the 
administration  account.  There  is  no  decree  of  that  court  dis- 
tributing the  estate  among  the  heirs,  to  the  exclusion  of  the 
plaintiff.  Had  the  orphans'  court,  on  notice,  decreed  that  the 
debt  of  the  insolTent  husband  should  be  deducted  from  the 
wife's  share,  as  it  would  seem  from  the  case  of  Tdie  t.  Bamei, 
mipra^  they  would  have  power  to  do,  it  would  present  a  difSBrent 
question.  But  this  has  not  been  done,  and  the  plaintifTs  daim 
stands  on  the  principle  of  surriTorship,  unaffected  by  the  action 
of  the  husband,  or  the  decree  of  the  court.  The  distribution  of 
the  estate  was  the  act  of  the  administratoTB,  without  the  inter- 
Tention  of  the  orphans'  court,  and  as  they  have  misapplied  the 
assets,  they  aje  personally  answerable. 
Judgment  reversed,  and  a  vemre  de  novo  awarded. 


ItascBiBirnvs  Shabi  or  ▲  Win  nr  av  Kbtati,  befoce  radaetton  to 
don  by  her  husband,  oan  not  be  AttMhed  for  hif  dabti:  ifioMnaon  v.  Wodpftr, 
20  Am.  Deo.  44,  and  note. 

AdXINISTBATOBS  OB  BXIOUTOBB,  WHBf  LlABUB  lOE  MZBAnUXUTIOirQltiM 

aaaets  of  the  eatato;  for  hiring  oat  property  of  the  eatate,  withont  taking 
aeoority:  Lamb  ▼.  Lambt  40  Am.  Deo.  618;  for  paying  debtaoat  of  their  l^gal 
Qfder:  Lemoir  ▼.  Wkm,  6  Id.  097;  for  aelling  property  exempt  from  aale;  Jack' 
torn  V.  Brpan^  20  Id.  142.    In  general:  Tkomaa  v.  WkUe^  14  Id.  66,  and  noteu 

Thb  PBDrdPAL  GAJ»  IS  GiTiD  in  Kuch  V.  Bmekarit  10  Fla.  St.  248,  to  the 
effect  that  the  oonfirmation  of  an  exeoator'a  aoooont  will  not  bar  tlie  claim  of 
a  widow  to  her  distribative  ahare,  beoanae  of  a  credit  allowed  for  payment  of 
her  hnaband'a  debt  on  aoooont  of  her  ahare;  and  in  MtUUmmt  t.  MatUmovn^ 
4Wright,  166,tothee£feotthfttAdivoroewaAaaaflntiieAaepaiationof  tiM 
■poosea  as  death. 


Lloyd  v.   Habt. 

(3  PmnmYLTASiA  SxAn,  471.] 
SuRFLUB  ov  A  FuvD  OBTAINED  FBOM  Salb  of  a  lonatio'a  real  eatato,  made 
by  his  committee  nnder  an  order  of  court  for  the  payment  of  hia  debti^ 
remaina  real  estate  and  deeoends  to  his  heirs. 

Bbbob  to  the  common  pleas.  The  committee  of  C.  Evans,  a 
lunatic,  in  1839,  sold  certain  lands  belonging  to  him,  under  an 
order  of  court  for  the  payment  of  his  debts.  After  such  payment 
a  balance  of  three  thousand  dollars  remained  in  their  hands.    Ill 
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1816,  the  lunatio  died  without  issae.  The  plaintiflfk,  the  half- 
brothers  and  (risters  of  the  lunatic,  claimed  the  sarpluB,  as  per- 
sonal estate.  The  children  of  his  father's  farotiber  daimed  as 
heirs.    Judgment  was  giTen  for  the  plaintiff. 

Stevens,  for  the  plaintiff  in  error. 

Ikxmkiinf  for  the  defendant  in  error. 

By  Oourt,  Gibson,  C.  J.  The  present  is  not  a  case  which  de- 
pends on  an  arbitrary  exercise  of  will  by  the  party  who  made 
the  conversion,  or  upon  an  election  to  reconvert  the  property 
by  the  party  for  whom  it  was  made;  but  it  is  one  of  those  cases 
of  conversion  by  persons  in  atUer  droit,  which  are  treated  of  by 
Leigh  &  DalzeU,  in  the  seventh  chapter  of  their  disquisition. 
Even  under  the  head  to  which  it  belongs,  no  analogy  applica- 
ble to  it  can  be  drawn  from  conversion  by  assignees  in  bank- 
ruptcy, or  from  conversion  by  guardians;  or  even  from  the  con- 
version of  land  into  money  by  the  committee  of  alunatio  in  Eng- 
land, for  the  effect  of  it  there  is  regulated  by  statutes.  The  con- 
version of  a  lunatic's  personal  estate  into  real,  seldom  calls  for 
a  chancellor's  interference  with  its  legal  consequences,  because 
it  is  the  principal,  if  not  the  only,  duly  of  the  committee  to 
provide  for  the  lunatic's  personal  comfort  and  interest,  without 
regarding  the  ulterior  and  conflicting  interests  of  those  who 
may  be  entitied  to  the  succession;  a  respect  for  which,  it  is 
said,  might  divert  the  attention  of  the  committee  from  its  proper 
object.  It  would  be  the  interest  of  the  next  of  kin  to  have  the 
lunatio  put  on  the  smallest  possible  allowance  out  of  the  per- 
sonal estate  and  the  profits  of  the  land,  while  it  would  be  the 
interest  of  the  heir  to  have  as  much  of  it  as  possible  expended 
in  improvements  and  repairs;  and  by  attempting  to  do  justice 
between  these  eventual  interests,  the  present  interest  of  the 
lunatic,  who  is  entitied  to  the  produce  of  the  whole  estate,  in 
the  way  most  beneficial  to  himself,  might  be  prejudiced.  Be- 
sides, it  is  said,  if  those  interests  were  respected,  there  would 
be  a  running  account  between  the  personal  and  the  real  estate 
which  it  would  be  almost  impossible  to  adjust  on  any  equitable 
principle  whatever.  For  these  reasons  they  are  for  the  most 
part  put  out  of  view,  and  the  property  is  allowed  by  the  chancel- 
lor to  retain  the  legal  character  stamped  on  it  by  the  committee. 
But  the  principle  of  non-intervention  does  not  universally  hold, 
for  a  wanton  conversion  to  favor  the  heir  or  the  next  of  kin  will 
be  undone,  and  the  delinquent  committee  perhaps  punished  for 
a  breach  of  his  trust;  but,  it  is  said,  there  is  no  equity  on  any 
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narrower  ground.  A  committee  is  a  bailiff  whose  power  is 
limited  to  the  mere  care  of  thei  estate  under  the  direction  of  the 
court;  and  he  had  no  power  to  sell  the  land  for  payment  of 
debts  chaiged  on  it  till  it  was  given  to  him  by  the  43  Oeo.  m., 
c.  76,  which,  however,  expressly  directed  that  the  surplus  re- 
maining after  payment  should  be  applied  as  the  estate  would 
have  been  applied  had  the  statute  not  been  enacted,  and  conse- 
quently as  if  the  land  had  not  been  converted.  The  same  con- 
servative provision  is  found  in  11  Gteo.  IH.,  c.  20,  11  G^. 
lY.,  and  1  Wm.  lY.,  c.  65;  so  that  it  seems  to  be  a  principle 
of  policy  indicated  by  acts  of  legislation  in  England,  to  protect 
the  lunatic's  land  from  unnecessary  conversion;  and  in  this  re- 
qpect  there  would  seem  to  be  a  difference  there  between  real  and 
personal  estate. 

Our  own  statute,  empowering  the  committee  to  sell  the  land 
for  maintenance  and  payment  of  debts,  was  evidently  not  copied 
from  the  English  one,  or  suggested  by  it;  and  it  follows  not 
that  the  omission  of  the  English  provision  in  it  was  purposely 
intended  to  mark  a  departure  from  the  English  policy.  The 
case  before  us,  therefore,  is  unaffected  hf  precedent;  and  we 
are  left  at  large  to  interpret  our  own  statute  by  the  princi- 
ples of  reason  and  justice.  Adverting,  then,  to  what  we  may 
suppose  would  have  been  done  had  it  been  presented  to  the 
legislature  for  special  provision,  we  can  not  think  that  power  to 
convert  beyond  the  exigencies  of  the  occasion  would  have  been 
conferred,  since  had  it  not  been  for  those  exigencies,  the  legis- 
lature would  have  conferred  no  power  at  all.  The  power  was 
to  be  exercised,  not  for  the  sake  of  conversion  merely,  but  for  a 
purpose  beyond  it;  and  beyond  the  accomplishment  of  such  a 
purpose  it  is  not  to  be  supported.  This  interpretation  of  our 
sti^tute  coincides  with  the  interpretation  put  upon  wills,  direct- 
ing lands  to  be  sold  for  aspecial  purpose,  which  raised  a  result- 
ing trust,  for  the  heir,  of  the  unexpended  surplus,  in  EnMyn  v. 
I^reeman,  Free,  in  Ch.  541,  and  Boper  v.  Badcliffe,  10  Mod.  230;  S. 
C,  9  Id.  167, 181,  on  the  ground  that  the  devisor  intended 
that  his  land  should  be  no  further  converted  than  the  end 
should  require.  In  EtU  v.  Cock,  1  Yes.  Sl  B.  173,  when  the  pur- 
pose of  the  conversion  was  disappointed,  the  whole  produce  of 
it  was  treated  as  land;  and  in  Leigh  &  Dal.,  c.  6,  a  multitude  of 
cases  to  the  same  effect  are  coUected.  From  these  it  appears 
that  the  equitable  character  of  the  property,  when  legally  con- 
verted, depends  on  the  will  of  the  devisor,  collected  from  the 
purpose  to  be  answered  by  it;  but  the  committee  had,  in  thia 
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instanoe ,  no  will  to  exeircise,  or  power  to  oonvert,  as  a  Aeviaor  has » 
for  motiTes  of  mere  caprioe,  or  for  any  motive  at  all  not  author- 
ized bj  the  statute.  The  eale  was  for  maintenance  of  the  luna> 
tie  and  payment  of  his  debts;  consequently  what  remained  when 
that  was  accomplished  retained  the  impress  of  real  estate. 
Judgment  reversed,  and  entered  for  defendant. 


Eqititabli  CoirvBBSiON  or  BsAX/rr.  — Land  directed  to  beeold  oo  aoerttda 
oonditiaii  ii  not  thereby  ooiiverted  into  pemnal  estate,  bat  if  a  valid  aale  la 
made,  the  aarplmi  mnat  be  treated  aa  perMnalty:  Awm  ▼.  KkigAerry^  14 
Am.  Dea  779;  heir*B  intereet  in  the  land  of  hia  father  ia  an  intereat  in  realty, 
even  after  an  order  of  aale  haa  been  made  by  the  probate  oonrt,  nntU  the  aale 
baa  taken  place:  Wiihen?  Appeal^  16  Id.  488.  The  principal  caae  ia  cited  to 
the  effect  that  the  aurplna  fond  obtained  from  the  aale  of  a  Innatio'a  estate, 
after  the  payment  of  hia  debta,  ia  real  estate,  in  Haftf^App&d,  8  Fla.  St.  86| 
WrigheM Appeal,  Id.  5a  Ijdl PemM^ Appeal,  20  Id.  618»  itwaaaaid  that 
the  principal  case  decided  **  upon  the  peculiar  proviaiona  of  the  atatnte  relat> 
Ing  to  the  eatateaof  Innatioa,  and  upon  the  idioayncraqr  of  the  state  and 
ditfon  of  the  nnfortonate  obiecte  of  that  atatnte." 


Tatlob  v.  Jaoobt. 

£a  PaamiiTASiA  Btaxb.  4MJ 

Aonov  Qv  ▲  PaomaBOBT  Note  Patablb  Onx  Day  ajtib  Dam  oaa  not 
be  maintained  nntil  the  day  after  the  day  of  paymentb 

ILuuB  OF  ▲  PaoMiasoBT  KoTB  IS  Bntitlsd  to  the  whole  of  the  last  di^ 
to  make  paymentb 

Monov  to  set  aside  a  judgment  entered  on  a  promissoiy  note, 
dated  July  80, 1816,  payaUe  one  day  after  date.  Judgment  was 
entered  on  the  thiriy-first  of  July,  1816.  The  motion  was  de- 
nied. 

Bwnmde^  OurHnf  and  J.  T.  Eiale,  for  the  plaintiflh  in  error. 

JfeiUKs<0r,  for  the  defendant  in  error. 

Bj  Ooort,  QiBsos,  0.  J.  It  is  indisputable,  that  a  bond  oan 
not  be  put  in  suit  on  the  day  appointed  for  the  payment  of  it, 
and  that  the  obligor  has  the  whole  of  it  for  performanee  of  the 
condition.  It  looks  like  an  affectation  of  learning  to  quote  au- 
thoriiy  for  a  principle  so  familiar;  but  we  may  be  allowed  to 
say,  that  it  was  established  at  least  so  early  as  Budaon  ▼.  Barton, 
1  Boll.  189,  and  recognized  so  late  as  LefUey  v.  Mma,  1  T.  B. 
173.  It  is  a  general  principle  of  the  common  law,  and  it  is  ap- 
plicable not  only  to  cases  in  which  payment  is  performance  of 
a  condition  to  saTe  a  forfeiture,  but  also  to  rent,  which  is  shown 
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by  Chm*s  CoMe^  10  Bep.  127,  and  by  Duppa  v.  Mayo,  1  Saund 
288  Oy  to  be  demandable  only  at  the  last  instant  of  the  day. 
The  only  exception  to  it  is  the  case  of  a  bill  of  exchange,  which 
may  be  protested  within  a  reasonable  time  before  the  end  of  the 
last  day  of  grace;  but  the  exception  stands,  as  the  days  of  grace 
themselves  stand,  on  arbitraiy  and  inveterate  usage,  which 
makes  up  the  body  of  the  commercial  law.  On  what  day  then 
was  the  debt  in  question  payable  ?  for,  till  it  was  ended,  the 
plaintiff  could  no  more  sue  out  an  execution  on  his  judgment, 
than  he  could  have  sued  out  an  original  writ  on  his  bond,  had 
it  been  a  plain  one.  The  thing  that  causes  the  mind  to  pause 
at  the  threshold  of  the  inquiry,  is  our  own  decision  in  Lysle  ▼. 
Williams^  16  Serg.  Sl  B.  135,  which,  however,  is  right  in  princi- 
ple, whatever  may  have  been  its  application  to  the  particular 
case.  It  is  certain  that  the  questionable  words  in  this  bond  are 
to  be  received  in  the  sense  which  the  parties  ascribed  to  them» 
the  question  being,  in  cveiy  case  of  the  kind,  one  of  intention. 
But  the  intention  is  to  be  ascertained  by  rules  of  interpretation 
established  by  precedent.  It  is  entirely  clear,  from  PiLgh  v. 
The  Duke  of  Leeds,  Cowp.  714,  that  the  words  from,  or  after, 
the  date,  or  the  day  of  the  date,  include  the  day  when  they  are 
used  in  a  conveyance  to  create  an  estate;  but  it  is  just  as  clear, 
from  other  cases  about  to  be  noticed,  that  they  exclude  it  when 
they  are  used  in  an  instrument  to  perpetuate  the  evidence  of  a 
debt.  Indeed,  it  seems,  from  what  is  said  in  Preston  on  Con- 
veyancing, p.  387,  that  the  distinction  sprung  out  of  that  de- 
cision, previous  to  which  the  general  rule  was  to  exclude  the 
day  in  both  cases.  There  are,  however,  some  anomalous  and 
api>arently  discordant  decisions,  which  belong  to  neither  class, 
and  which  are  reducible  to  no  particular  head,  from  which,  de- 
pending as  they  do,  for  the  most  part,  on  special  enactment,  no 
principle  can  be  extracted;  at  least,  none  was  extracted  from 
them  by  Sir  William  Grant,  in  Lester  v.  Garland,  16  Ves.  253» 
when  he  passed  them  in  review. 

But  it  is  now  a  settled  rule,  that  as  the  law  rejects  fractions 
of  a  day,  it  views  it,  for  most  purposes,  as  an  indivisible  point, 
and  consequently,  that  ''the  date,'*  or  "the  day  of  the  date," 
being  co-extensive  with  the  entire  day,  excludes  it  when  it  oc- 
curs in  a  bill,  note,  or  bond.  The  law  is  certainly  so  in  the 
case  of  a  bill  of  exchange:  Bayl.  Bills,  154;  and  though  Mr. 
Chitty  puts  the  rule  which  governs  it  on  commercial  usage,  it 
was  applied  in  May  v.  Cooper,  Fortes.  87G,  to  a  note  where  the 
days  of  grace  were  not  allowed.    It  was  dated  the  twenty-first 
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cf  3  oij,  and  was  payable  ten  days  after  date.  The  money  was 
tendered  on  the  first  of  Angost,  and  the  court  said  it  was  one 
day  too  late.  It  is  scarce  necessaiy  to  remark,  that  the  tenth 
day,  the  date  being  excluded,  was  the  last  day  of  the  month. 
In  like  manner  it  was  applied  in  Coleman  v.  Sayer^  1  Bam.  803; 
8.  C,  2  Stra.  829,  to  the  day  of  sight,  in  a  Idll  of  exchange, 
though  the  contraiy  had  been  held  by  Powell  and  Neville,  in 
BeHams  v.  Nestor,  1  Ld.  Baym.  280,  but  against  the  opinion  of 
Ohief  Justice  Treby.  Hitherto  we  have  had  no  application  of 
it  to  a  bond,  probably  because  the  words  seldom  occur  in  such 
an  instrument;  but  it  was  applied  in  Henry  v.  cTim^s,  8  Mass. 
453,  to  a  promissoiy  note;  and  in  Avery  y.  Stewart^  2  (3onn.  73 
[7  Am.  Dec.  240],  to  a  note  which  was  not  negotiable;  in  both 
it  was  said  to  be  applicable  also  to  a  bond.  In  both,  too,  it  was 
said — ^in  the  latter  by  Mr.  Justice  Gould — ^that  a  different  inters 
pretation  would  make  a  note  payable  a  day  after  date,  demand- 
able  instanier;  and  he  might  haTe  added,  tiiat  such  a  note  is  not 
made  payable  on  demand,  for  the  very  purpose  of  giving  the 
party  an  entire  day  to  collect  the  means  of  meeting  his  engage 
ment.  The  case  put  to  illustrate  the  consequences  of  a  different 
rule,  is  the  veiy  case  before  us;  and  to  say  that  the  day  of  payment 
is  not  the  day  after  the  date,  but  the  day  of  the  date  itself,  would 
be  contrary  to  the  plain  meaning  of  the  words  and  obvious 
design  of  the  parties,  who  evidently  intended  that  the  debt 
should  be  payable  on  the  second  day;  and  as  the  defendant  was 
entitled  to  the  whole  of  it  for  performance  of  his  engagement, 
he  could  not  be  called  on  by  process,  original  or  judicial,  before 
it  had  expired. 
Judgment  reversed. 

Aonoir  ov  ▲  PaoMmaoBr  Nora  oav  iror,  nr  osztbbal,  be  Bboooht  ontll 
the  day  after  H  beoomes  due,  aa  the  maker  la  entitled  to  the  whole  of  the 
last  day  in  which  to  make  payment.  In  some  of  the  statee,  however,  notably 
in  Maine  and  MaaeachnsettB,  the  rale  is  otherwise,  and  an  action  can  be 
broaghty  after  demand  and  ref oaal  of  payment,  on  the  day  the  note  ia  pay- 
able. See  this  rabject  disonaeed  and  the  authorities  dted  in  the  notes  to 
8htd  V.  BreU^  11  Am.  Deo.  217;  Ortdey  ▼.  ThursUm^  16  Id.  288.  A  note 
which  is  drawn  on  Saturday,  payable  one  day  after  date,  where  no  days  of 
grace  are  allowed,  can  not  be  sued  on  until  the  following  Monday:  Scmden 
▼.  OcMUree^  30  Id.  651.  In  computing  time  on  a  note,  payable  a  certaia 
number  of  days  after  date,  the  day  of  the  date  is  excluded:  WoodJMdQC  v. 
Brigham,  7  Id.  86|  Avery  r.  Siewmn,  Id.  240. 
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MooBE  V.  Shenk. 

[t  PsawiXiTAiix4  SxA-n.  IS.] 

Bmev AXT  Ihtbustid  with  TBS  Manaoxmsnt  and  Dnrooaiov  of  a  trrwii, 
is  a  oompetent  witness  in  an  action  by  the  owner  thereof,  to  proye  tbs 
foroible  taking  of  one  of  the  horses  by  the  defendant. 

Btidivoi  that  thb  Pbopxbtt  was  Takxn  by  f oroe,  nuy  be  given  in  aD 
action  of  replevin,  to  enhance  the  damages,  although  issne  is  joined  on 
the  qvestion  of  ownership. 

Pabtt  to  a  GoKTBAcrr  ow  Exohanox  of  Hob8B8»  by  the  terms  of  which 
the  right  to  pat  an  end  to  the  bargain  by  giving  back  what  lie  had  re- 
ceived under  it,  was  expressly  reserved,  may,  after  making  a  valid  ten* 
der,  repossess  himself  of  his  original  horse  by  force,  although  by  so  doing 
he  renders  himself  liable  to  an  action  of  trespass. 

PLAiMnFr  nr  ah  Aonov  ow  Bxpums,  when  he  soocseds  on  the  issoe  d. 
property,  reooven  the  whole  in  damages,  and  a  oonditioQ  in  a  bond  given 
by  the  defendant,  to  retnm  the  property  to  the  plaintiff  if  it  shoold  be 
so  adjudged,  is  void. 

Beplbtin  for  a  gray  mare,  receiyed  bj  the  defendant  in  error 
from  the  plaintiff  in  error  in  exchange  for  a  horse  of  the  latter. 
At  the  time  of  the  exchange,  it  was  agreed  that  if  the  horses 
were  not  found  to  be  as  represented,  either  party  might  rescind 
the  bargain  upon  restoring  to  the  other  the  consideration.  Some 
time  afterwards,  Moore  discoTered  that  the  horse  received  by 
him  was  not  as  represented,  and  demanded  back  from  the  team- 
ster of  Shenk,  in  whose  possession  it  then  was,  his  original 
horse,  at  the  same  time  tendering  him  the  consideration  receiyed. 
Upon  the  teamster's  refusal  to  surrender  the  horse,  Moore  took 
it  from  him  by  force,  whereupon  Shenk  brought  this  action. 
On  the  trial  the  teamster  was  offered  as  a  witness  for  the  plaint- 
iff, to  prove  the  forcible  taking.  The  defendant  objected  to  him 
on  the  grounds  that  he  was  an  interested  party,  and  that  in  an 
action  of  replevin  no  evidence  of  forcible  taking  was  permissi- 
ble. The  court  overruled  the  objection,  and  gave  judgment  for 
the  plaintiff,  awarding  a  return  of  the  property,  upon  which  a 
writ  de  retomo  habendo  was  issued.  The  defendant  moved  to 
quash  this  writ,  but  his  motion  was  denied. 

Ibrdney,  for  the  defendant  in  error. 

Frazer^  far  the  plaintiff  in  error. 

By  Court,  Gibson,  C.  J.  We  can  not  say  that  tiie  witness, 
Ohristian  Shenk,  was  improperly  received.  He  was  no  more 
than  the  plaintiff's  wagoner,  intrusted  with  the  management  and 
disposition  of  the  team,  whatever  may  have  been  understood  bj 
Ihoaa  who  heard  Mm  speak  of  it  as  his  own;  and  it  oaa  u&k  ka 
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peroeived  that  he  could  be  benefited  or  prejudioed  bj  the  event 
of  the  suit.  A  wagoner,  in  charge  of  a  teem,  usually  conducts 
himself  as  if  he  were  the  owner  of  it,  and  is  sometimes  allowed 
even  to  exchange  the  horses  which  compose  it,  as  the  witness 
seems,  in  this  instance,  to  have  been;  for  that  he  was  so,  may 
be  inferred  from  the  ratification  of  the  bargain  on  which  the  ac- 
tion is  founded.  But  it  follows  not  that  he  had  an  interest  of 
ids  own  in  the  transaction,  or  any  part  in  the  ownership  of  the 
horse  sought  to  be  recoTered;  or  that  he  would  be  liable  to  the 
plaintiff  in  the  event  of  his  failure  to  recover.  Nor  is  there 
more  weight  in  the  objection  to  the  evidence  of  force  in  the  re- 
caption on  the  ground  that  the  issue  involved  a  question  not  of 
force,  but  of  property.  To  determine  the  right  of  property,  the 
whole  transaction,  with  its  circumstances,  was  proper  for  the 
consideration  of  the  juiy.  For  property  taken  by  force,  the 
plaintiff  may  waive  the  trespass,  and  maintain  trover  and  re- 
plevin for  the  value;  but  such  a  waiver  does  not  exclude  evi- 
dence of  ciroumstances  inseparably  connected  witii  the  transao- 
tion.  Besidee,  damages  beyond  tiie  value  of  the  property  may 
be  given  for  the  taking  and  detention,  even  in  replevin;  as  is 
shown  in  Gilbert  on  Replevin,  69, 160. 

But  the  direction  that  the  property  was  not  revested  in  the 
defendant  by  his  demand  of  it  and  offer  to  restore  it,  because  he 
repossessed  himself  of  it  by  force,  was  wrong.  Each  party  had 
expressly  reserved  a  right  to  put  an  end  to  the  bargain  by  giv- 
ing back  what  he  had  received  under  it.  When,  therefore,  the 
defendant  signified  his  determination  to  rescind,  and  tendered 
the  animal  with  the  money  he  had  received,  the  parties  were  ^mo 
fado  remitted  to  their  original  rights.  The  remitter  was  so  en- 
tire that  the  defendant  could  have  maintained  trover  or  re* 
plevin  on  the  wagoner's  refusal  to  deliver.  Was  it  disturbed 
or  prevented  by  any  act  of  force  subsequentiy  committed  in  re- 
gaining the  possession  pursuant  to  it?  It  is  true  that  the  right 
of  recaption  can  not  be  pleaded  in  justification  of  violence.  ' '  If , 
for  instance,"  says  Sir  William  Blackstone,  3  Com.  6,  ''my 
horse  is  taken  away,  and  I  find  him  in  a  common,  a  fiiire,  or  a 
public  inn,  I  may  lawfully  seize  him  to  my  own  use:  but  I  can 
not  justify  brealdng  open  a  private  stable,  or  entering  on  the 
grounds  of  a  third  person  to  take  him,  but  must  have  recourse 
to  an  action  at  law:''  in  other  words,  the  right  of  recaption  will 
not  justify  a  collateral  trespass  committed  in  the  prosecution  d 
it.  But  veeaption,  being  founded  on  a  title  alnady  existing,  te 
not  an  aet  neoeeeary  to  revest  the  title,  like  an  entqr  on  laadte 
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a  condition  broken;  but  it  is  a  xemedj,  like  an  action  to  regain 
the  poflseesion  hf  Tirtae  of  a  title  complete.  If  it  were  the 
f onner,  an  action  coold  not  be  maintained  without  at  loast  an 
attempt  at  recaption  precedent  to  it.  The  defendant's  original 
titie  was  restored  by  the  tender,  and  no  principle  of  the  common 
law  declares  his  illegal  enforcement  of  it  to  be  a  f orf eitore  of  it. 
Even  a  right  of  entry  on  land  might  have  originally  l^een  en- 
forced by  Tiolence,  and  possession  thns  gained  be  held  with  a 
strong  hand:  2  Bl.  Oom.  148;  it  is  only  by  special  jirovialon 
in  the  statutes  of  forcible  entry  and  detainer,  that  a  party  de- 
forced may  have  a  writ  of  restitution.  As  regards  chattels,  the 
common  law  principle  is  unchanged.  Though  the  defendant 
could  not  hare  defended  himself  against  an  action  of  trespass 
for  the  force,  he  certainly  can  defend  himself  against  an  action 
for  the  property. 

We  might  stop  here,  were  it  not  proper  to  reassert  the  prin- 
ciple of  our  own  decisions  on  a  point  of  practice,  tfhich  was 
thought  to  be  entirely  settied  by  them.  In  replevin,  at  the 
common  law,  only  the  defendant  can  have  judgment  de  retomo 
habendo,  because  from  him  only  can  the  properly  be  taken  to  be 
delivered  to  the  opposite  party;  and  even  he  can  have  it  only 
where  he  has  not  prevented  the  execution  of  the  writ  in  the  first 
instance  by  interposing  a  claim  to  the  property.  When  the 
plaintiff  foils,  the  law  places  the  parties  ezactiy  where  they 
stood  when  suit  was  brought:  where  he  succeeds  on  the  issue 
of  property,  he  recovers  the  whole  in  damages.  So  is  the  com- 
mon law  clearly  laid  down  in  Fitz.  N.  B.  169, 160;  and  that  the 
statute  of  Westminster  2,  made  no  difference  in  this  respect, 
may  be  seen  in  Gilbert  on  Bepl.,  c.  2,  sec.  5.  Our  own  statute, 
which  is  copied  from  11  Oteo.  11.,  c.  19,  sec.  2,  introduced 
no  new  provision;  and  though  inveterate  use  has  sanctioned  the 
practice  of  taking  a  bond  from  a  defendant  claiming  property 
in  replevin,  it  was  held  in  Chaffee  v.  Sangston^  10  Watts,  265, 
that  a  condition  in  it  to  return  the  property  to  the  plaintiff  if  it 
should  be  so  adjudged,  was  simply  void,  because  there  can  be 
no  such  judgment.  To  the  same  effect  is  Easton  v.  WorihingUm^ 
5  Serg.  &  E.  180;  Etter  v.  Edwards,  4  Watts,  63;  Mdrsk  v.  Pier,  4 
Bawle,  290  [26  Am.  Dec.  131];  and  EvjeUm  v.  WOem,  8  Watts, 
288,  by  which  the  point  has  been  too  firmly  settied  to  be  shaken. 

Judgment  reversed. 


AGXNT    18  A    COMPKTSNT  WiTKXSS    FOK    HIS    PbIKOXPAL:  CTMom  Bokk  ▼. 

I 
i 


Kmq>p,  15  Am.  Deo.  181;  DowtU  v.  SimpBon,  27  Id.  338;  Rk9  v.  Oove,  33  Id. 
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724;  MtdXmry  ▼.  ITotem,  89  Id.  726;  8coU  t.  WdU^  40  Id.  068;  Wakiwrigid 
T.  Stirawj  Id.  675;  Hendenm  ▼.  IT.  JV.  i:  /.  On.,  48  Id.  176. 

BXXMPLABT   DaMAOBS,    WHSIT    ALLOWXD   DT  AH    AOXIOV    OV  RkFLIVIVI 

See  the  note  to  Merrilli  ▼.  TarifMan.  Oa.^  27  Am.  Dec  684.  The  prindpel 
oMe  If  cited  in  McDonald  ▼.  Seaife,  11  Pa.  81  886,  to  the  effect  th«t  the 
meesare  of  damagee  in  an  action  of  replevin  if  generally  the  value  of  the 
property  taken,  with  intereet  from  the  time  of  taking;  although  exemplary 
damagee  may  aometimee  be  given:  Jhnffth  v.  WeOSf  41  Id.  286.  The  effect 
of  a  judgment  for  the  plaintiff  in  an  action  of  replevin  is  to  tranifer  the  title 
to  the  defendant,  and  'a  proviaion  in  a  bond  given  by  the  defendant,  to  de- 
liver the  property  to  the  plaintiff,  if  a  verdict  ahonld  be  givwi  for  him,  fe 
void:  Bote  V.  Xyfe,  68Id^  64;  fferdiev.  Taing.  66  Id.  178|  L^mU  v.  Bmrk^ 
kvttt,44Id.l74. 


MiLBS    V. 

[S  PaanxLVAaiA  Bxixa,  9L] 

Beasikdt  in  av  AflEBwmwT  lOE  THX  Sau  ov  Lanih  **to  mihnM  twa 
bandied  acrea  at  the  harbor  of  Elk  creek,  beat  antted  for  the  aite  of  » 
dty,"  will  be  conatmed  to  be  a  repreaentation  that  there  waa  a  hafbor 
there,  which,  if  untrue^  will  vitiate  the  contract  on  the  ground  of  fraud. 

TkULVD  DT  Air  AoBmaHT  voK  nn  Sals  ov  Lakd  ia  »  queation  of  fact  for 
the  jury. 

OoHTBAOT  Maps  undxb  a  MmAxa  or  in  ignorance  of  a  material  faot^  la 
voidable,  and  relievable  in  equity;  and  the  rule  appliea  not  only  to  caaea 
where  there  haa  been  direct  concealment  of  facta,  which  would  amount 
to  fraud,  but  alao  to  many  caaea  of  innocent  ignorance  of  material  faoti^ 
and  mutual  miatake. 

OORKAOT  VOB  THB  SaUI  OV  LaXOS,  MaDX  UlTDSE  TBM  limXAKBT  IdKA  that 

the  legialative  power  would  pass  laws  which  would  greatly  enhance  the 
value  of  the  land,  which  expectation  waa  the  only  inducement  to  entir- 
ing  into  the  contract,  will  be  relieved  from  in  equity,  if  auch  lawa  are  not 
paiaed,  without  any  fault  imputable  to  the  partiea  to  the  contract. 

EaMOB  m  THB  Amosaiov  ob  Bubotiok  ov  Evidbtob,  or  in  the  charge  of 
the  court,  will  not  warrant  a  revenaL  if  auch  error  waa  not  prejudidal 
to  the  defeated  party. 

ViviKm  GAV  voT  BioovxB  nn  Pubohasb  Pbiob  ov  Lato  contncted  for, 
if  it  appeara  that  he  haa  no  title. 

Pabt  ov  A  DxrosinoN  mat  bs  Admittbd  in  BviDBiroB,  and  tiie  raat  ex- 
cluded, when  Buch  parts  are  wholly  independent  of  each  other. 

CmzBNB  ABB  NOT  Grasobd  WITH  KoTiGB  of  faotc  whioh  appear  on  the 
joumala  of  the  state  legislatnrea  or  of  oongreaa,  or  in  tiie  leporta  made 
under  their  authority. 

Dbbt.    The  opinion  states  the  facts. 

Ford  and  Penrose^  for  the  plaintiff  in  enor. 

IhiMer  and  Jenkins^  for  the  4^endant  in  error. 

By  Oonrt,  Booebs,  J.    This  is  an  action  of  debt  on  an  article 
of  ag;reement,  between  James  Miles  and  Thaddeus  Stevens,  who 
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BuzriTed  Gharles  Ogle,  to  zeoover  the  sum  of  five  thousand  dol- 
lars with  interest,  payable  the  first  of  August,  1837.  The  ex- 
ecution of  the  instrument  is  admitted  by  the  defendant,  who 
contends  that  he  ought  not  to  be  compelled  to  pay  the  money: 
1.  Because  there  was  fraud  or  misrepresentation  on  the  part  of 
the  plaintiff;  2.  That  the  contract  was  entered  into  under  an 
entire  misapprehension  and  mistake  of  material  facts;  and 
8.  That  the  plainti£f  has  no  title  to  the  property  he  undertook 
to  sell.    It  is  believed  that  these  grounds  embrace  the  whole 


The  first  point,  viz.,  that  there  was  fraud  and  misrepresentation 
on  the  part  of  tiie  plaintiff,  is  a  question  of  fact,  which  was 
properly  left,  and  has  been  passed  upon  by  the  jury.  It  is  based 
on  the  construction  of  that  part  of  the  agreement  in  the  follow- 
ing words:  **  The  said  Miles  agrees  to  sell  to  the  said  Steven» 
and  Ogle,  their  heirs  and  assigns,  the  undivided  half  part  of  two 
hundred  acres  of  land  situate  on  Elk  creek  in  the  couniy  of 
Erie,  including  the  mouth  of  said  creek;  said  two  hundred  acrea 
to  be  out  off  the  lands  of  said  Miles,  by  linea  hereafter  to  be 
designated  1^  said  Miles,  Stevens,  and  Ogle,  or  a  majority  of 
them,  so  as  to  embrace  within  said  two  hundred  acres  the  lands 
at  the  harbor  of  said  Elk  creek,  best  suited  to  the  site  of  a  city, 
intended  to  be  located  on  the  same,"  etc.  The  defendant  con^ 
tends  that  the  expressions,  ''the  lands  at  the  harbor  of  Elk 
creek,''  contain,  and  was  so  intended,  a  representation  that  there 
was  a  harbor  there;  whereas,  the  plaintiff  insista  that  it  is  a  mere 
description  of  the  plan  for  the  site  of  a  dtj,  which  the  parties 
intended  to  locate  there.  That  it  may  be  considered  a  part  of 
the  description  of  the  premises  sold  and  designed  for  a  particu- 
lar and  declared  purpose,  may  be  true;  but  I  do  not  consider 
this  view  of  the  case  as  inconsistent  with  the  allegation,  that  it 
also  contains  the  assertion  of  a  material  fact,  which,  if  untrue, 
irill  affect  the  contract,  and  attaint  it  vrith  fraud.  It  is  unques- 
tionably the  natural  interpretation  of  the  language  used,  that 
the  vendor,  who  alone,  as  appears  1^  the  evidence,  was  ac- 
quainted with  the  premises,  intended  to  assert  that  there  v?a8  an 
existing  harbor,  communicating  vrith  the  lake,  and  accessible  to 
it,  so  as  to  be  used  by  vessels  of  some  description  navigating 
those  waters,  and  whether  of  the  larger  or  smaller  class,  per- 
haps would  be  immaterial.  Indeed,  the  point  now  assumed  ap- 
pears to  have  escaped  the  notice  of  the  parties  on  the  trial;  for 
it  does  not  seem  that  they  requested  a  specific  direction,  that 
the  article  contained  nothing  more  than  a  description  of  the 
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locus  in  quo^  alfhough  it  is  inddentany  mentioiied  in  the  plaint^ 
iIPb  fleoond  point. 

Neither  plaintifF  nor  defendant  desired  tlie  oonrt  to  constma 
the  article  in  this  aspect;  but  they  hare  thrown  themselTes  npon 
the  jnxy  to  determine  from  a  Tiew  of  all  the  testimony,  whether 
there  was  a  false  representation,  and  if  so,  whether  tiie  defend- 
ant was  deoeiyed  by  it;  the  situation  and  condition  of  the  prem- 
ises being  well  understood  and  known,  as  the  plaintiff  contends, 
to  all  thepartiesto  thecontract.  In  the  answer  to  the  plaintifPs 
second  point,  that  the  letter  of  Oharles  Ogle,  of  the  twelfth  of 
Febmaiy,  1848,  in  which  he  says,  **  In  regard  to  the  harbor,  I 
haye  great  confidence  that  we  will  sncceed  in  obtaining  an  appro- 
priation of  thirty-fiye  thousand  dollars,"  it  is  condnsiyely  shown 
that  the  parties  understood,  that  the  erection  of  works  at  the 
month  of  Elk  oredc  by  the  genend  govemment,  was  required,  in 
order  to  make  a  harbor  at  that  place  a  perfect  one;  and  in  that 
case  patting  into  the  agreement  on  whidi  suit  is  brought  the 
words,  "  so  as  to  embrace  within  said  two  hundred  acres  the 
lands  at  the  harbor  of  Elk  creek,'' as  the  mere  description  of  the 
plan  for  the  site  of  a  ciiy,  which  the  parties  intended  to  locate; 
and  these  words,  thus  used,  famish  no  eyidence  of  fraud  on  the 
part  of  James  Miles,  although  it  is  now  proyed,  that  without 
such  works,  there  is  no  access  to  the  harbor  at  the  mouth  of  Elk 
ereek.  The  court  yezy  properly  say,  **  that  the  letter  mentioned 
in  this  point  appears  by  its  date  to  haye  been  written  nearly 
twelye  months  after  the  agreement  in  question.  It  speaks  ite 
purpose  plainly;  and  the  jury  must  determine  as  to  what  it 
tends  topioye.  In  rdation  to  the  words  quoted  from  the  agree- 
ment,  it  is  for  the  jury,  weighing  them  with  all  the  &cts  in  eyi- 
dence, to  say,  whether  they  tend  to  proye  that  James  Miles,  the 
plain  tiT,  misrepresented  the  condition  of  the  mouth  of  Elk  creek, 
fdatiye  to  a  harbor,  or  not."  A  harbor  in  Elk  creek,  but  inac- 
cessible from  the  lake,  neyer  entered  into  the  contemplation  of 
the  parties;  for  such  a  harbor,  if  harbor  it  may  be  called,  would 
be  usdese  for  the  purposes  of  the  contracting  parties.  There  is 
no  doubt  thejr  looked  to  the  lake  trade,  which,  it  was  supposed, 
would  render  the  intended  location  yaluable  as  a  mart  for  com- 
merce. So  in  answer  to  the  defendant's  sixth  point.  "  If  sudi 
misrepreeentation,  as  is  here  stated,  has  been  proyed  to  the  satis- 
faction of  the  jury,  the  plaintiff  can  not  recoyer.  The  article  is 
in  eyidence,  and  the  jury  will  of  course  draw  from  it  such  in- 
ferences with  respect  to  the  representations  of  the  fact  of 
harbor,  by  James  MUee,  as  its  langnage,  and  especially  the 
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{he  woidfl  of  the  stipulationy  whidh  oonrtitated  hie  part  of  {he 
contraoty  may  eeem  to  them  tp  wanaat.''  And  in  the  ohaxge, 
**  that  if  there  was  fraud  or  imposition  practiced  upon  the  de- 
fendants hy  the  plaintiff,  inducing  the  former  to  enter  into  the 
agreement,  soch  fraud  entirely  vitiated  the  contract  It  was  for 
the  jury  to  say,  whether  there  was  or  was  not,  such  a  misrepre- 
sentation in  regard  to  the  facts  of  an  existing  harbor/'  In  the 
change  of  the  court,  and  in  the  answer  to  the  points,  which  I 
haTC  carefully  examined,  I  have  failed  to  discover  any  error  of 
whidh  the  plaintiff  has  any  reason  tocomplain.  If  injustice  has 
been  done,  it  is  not  by  the  court,  but  the  jury;  amistake,  which, 
if  made,  we  can  not  correct.  The  plaintiff  complains  that  the 
court  referred  the  construction  o«  the  article  to  the  jury,  and  in 
telling  them  that  they  might  infer  from  it  misrepresentation  by 
the  plaintiff.  This  is  not  dealing  fairly,  for  the  court  did  not 
say  that  the  jury  might  infer  misrepresentation  from  the  article 
itself,  whidh  would  be  a  blunder,  but  they  leave  the  fact  of  fraud 
and  misrepresentation  to  be  decided  on  all  the  evidence.  If  the 
court  should  have  instructed  them,  and  we  think  they  might 
with  propriety  have  done  so,  that  the  artidee  contained  an 
allegation  by  the  plaintiff,  whidh  was  proved  to  be  untrue,  that 
there  was  a  harbor  at  that  point,  the  wrong  was  to  the  defend- 
ant, and  not  the  plaintiff. 

Second  point.  That  the  contract  was  entered  into  under  a 
mistaken  apprehension  of  &ots.  It  is  a  general  rule,  that  when 
an  act  is  done  or  contract  made  under  a  mistake  or  ignorance 
of  a  material  fact,  it  is  voidable,  and  relievable  in  equity;  and 
the  rule  applies  not  only  to  cases  where  there  has  been  studied 
suppression  or  concealment  of  &ots,  by  the  one  side,  which 
wotQd  amount  to  fraud,  but  also  to  many  cases  of  innocent 
Ignorance  and  mistake  on  both  sides.  It  is  true  that  it  is  not 
every  tnitrfa^lrA  which  will  enable  the  party  to  avoid  the  contract; 
(or,  to  have  this  effect,  it  must  be  of  its  essence,  the  Hne  qua 
non  of  the  contract,  or  as  it  is  expressed,  the  efficient  cause  of 
concoction.  These  principles  pervade  our  equitable  jurispru- 
dence, and  are  supported  by  a  train  of  authorities  which  it  is 
useless  to  dte,  as  they  are  well  illustrated  and  explained  by  Mr. 
Justice  Story,  in  his  equity  jurisprudence,  sees.  140, 141,  etc. 
If,  therefore,  the  agreement  in  question  was  made  under  a  mis- 
taken impression  that  facts  essential  to  the  contract  did  exist, 
or,  which  is  the  same  thing,  would  afterwards  exist,  and  they 
were  prevented,  by  causes  over  which  the  parties  had  no  control, 
it  is  relievable  against  in  equity.    We  perceive  no 
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either  in  principle  or  anthorify ,  where  the  parties  contract,  either 
with  a  Tiew  to  existing  facts,  or  &ct8  merely  in  contemplation 
between  the  parties,  dependent  on  future  eyonts  or  contingencies. 
In  either  case,  when  the  hasis  of  the  contract  fails  without  the 
assent  of  the  parties,  to  attempt  to  enforce  the  agreement  is  in* 
equitable. 

Thus  in  Quick  t.  Stwyvesard^  2  Paige,  84,  it  is  ruled,  that 
where,  from  a  defect  of  the  common  law,  want  of  foresight  of 
the  parties,  or  other  mistake  or  accident,  there  would  be  a  fail- 
ure of  justice,  it  is  the  dufy  of  a  court  of  equify  to  supply  the 
defects,  or  furnish  the  remedy.  And  therefore  it  was  ruled, 
that  where  one  person  couTeyed  land  to  another  for  the  purpose 
of  opening  a  street  in  the  cify  of  New  York,  and  there  was  no 
other  consideration  for  the  conTcyance  but  the  benefit  which  the 
grantor  was  to  deriTC  from  the  opening  of  the  street,  and  by 
subsequent  events,  beyond  the  control  of  both  parties,  the  street 
could  not  be  opened,  a  reconyeyance  of  the  land  was  decreed. 
This  case,  although  not  directly  in  point,  bears  a  strong  analogy 
here,  and  the  reasoning  of  the  chancellor  is  based  on  principlea 
applicable  to  this  case.  If,  therefore,  the  contract  in  question, 
as  the  jury  have  found,  was  made  under  the  mistaken  idea  thai 
the  legislatures  of  Pennsylvania  and  the  United  States  would 
pass  laws,  the  one  for  authorizing  the  canal  to  be  extended  to- 
the  mouth  of  Elk  'creek,  the  other  making  a  harbor  there;  thai 
the  main  and  only  reason  of  the  contract  was  the  mutual  expeo* 
tation  of  the  parties  that  the  land  immediately  adjacent  to  the 
mouth  of  Elk  creek  was  about  to  become  the  site  of  a  great  ciiy , 
as  the  direct  consequence  of  the  improvements  thereafter  to  be 
made,  which  utterly  fiuled,  without  any  fault  imputable  to  any 
person,  it  would  be  contrary  to  equity  to  compel  the  payment 
of  the  purchase  money.  The  only  doubt  which  attends  this 
part  of  the  case  is,  to  ascertain  the  intention  of  the  parties  as  to 
the  first  payment  of  five  thousand  dollars;  that  is,  whether,  as 
has  been  strenuously  contended,  Messrs.  Stevens  and  Ogle 
agreed  to  run  the  risk  of  the  location  of  the  canal  at  that  point, 
and  a  subsequent  appropriation  by  the  government  of  the 
United  States  of  an  amount  sufficient  to  make  a  commodious 
artificial  harbor  suited  to  accommodate  the  commerce  of  the 
lake.  For,  if  that  was  the  contract,  the  defense  utterly  fails; 
as,  whatever  might  be  the  termination  of  the  proposed  location 
of  a  ciiy,  a  prospect  which  seems  to  have  dasded  the  eyes  of 
all  parties  concerned,  the  vendees  would  have  to  pay  far  tha 
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chftnce  of  the  enormous  profits  whioh  it  was  hoped  and  confi- 
dently beliered  they  would  reap  from  the  q>eoulatlon. 

This  Tiew  of  the  case  is  not  without  difficulty;  but  after  a 
careful  examination^  we  haye  come  to  the  conclusion  that  this 
was  not  the  intention,  and  I  have  been  influenced  in  arriying  at 
this  result,  by  the  consideration,  that  the  construction  con- 
tended for  would  compel  the  defendant  to  pay  for  moonshine 
the  large  sum  of  fiye  thousand  dollars,  without  its  appearing 
that  the  plaintiff  received  the  least  injury,  or  the  defendants  the 
slightest  benefit,  from  the  contract  Miles  agrees  to  sell  to 
Stevens  and  Ogle  the  undivided  half  of  two  hundred  acres  of 
land.  In  consideration  whereof,  Stevens  and  Ogle  agree  to  pay, 
on  the  first  of  August,  the  sum  of  five  thousand  dollars.  And 
further,  to  allow  Miles  to  retain  out  of  the  purchase  money  aris- 
ing from  the  sale  of  the  lots  in  a  city  which  it  was  intended  they 
should  lay  out,  the  sum  of  ninety-five  thousand  dollars.  The 
whole  amount  of  the  purchase  money  was  one  hundred  thousand 
dollars,  to  be  paid  by  Stevens  and  Ogle  in  the  manner  set  out 
in  the  agreement.  Of  this,  the  five  thousand  dollars  now  in 
suit  constituted  a  part.  There  is  nothing  in  the  agreement 
which  clearly  indicates  that  it  is  put  on'  a  different  footing  from 
the  other  payments,  except  as  to  the  time  and  manner  it  is  to 
be  paid.  As  it  is  part  of  the  purchase  money,  there  is  no  reason 
for  making  any  distinction  between  the  zespective  amounts 
which  it  is  agreed  they,  in  a  certain  event  or  contingency,  are 
bound  to  pay,  or  what  the  plaintiff  may  retain.  Had  it  been 
the  design  that  this  money  was  to  be  paid  at  all  events,  for  the 
chance  of  the  speculation  or  participation  in  the  profits,  it  wotdd 
have  been  easy  to  have  said  so,  by  using  terms  specific  and  un- 
ambiguous; but  there  is  nothing  which  plainly  distinguishes,  in 
this  particular,  this  sum  from  the  payments  which  altogether 
make  up  the  purchase  money.  The  sum  which  they  agreed  to 
give  is  enough,  in  all  conscience,  without  resorting  to  the  con- 
jecture that  they  were  so  moon-struck  as  to  be  willing  to  give  so 
large  a  sum  for  the  right  to  share  the  anticipated  gains,  which* 
it  was  fancied  would  arise  from  the  location  of  tiie  intended 
city.  We  see  nothing  wrong  in  the  charge,  or  the  answer  to 
the  points.  The  charge  is  clear  and  explicit,  and  has  put  the 
case  on  the  true  issue.  We  entirely  agree  with  the  instructions, 
that  if  the  jury  believe  that  the  main  and  the  only  reason  of  the 
contract  was  tiie  mutual  expectation  of  the  parties  that  the  land 
immediately  adjacent  to  the  mouth  of  Elk  creek  was  about 
to  become  the   site  of   a  lexeat  dty,  as  the    direct   conse- 
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qnenoe  of  the  Erie  canal  being  taken  hj  Vbe  anthorify  of  the 
gOYemment  of  Pennsyl'^'ania  to  that  point,  and  terminating 
there;  and  of  an  appropriation  by  the  genend  goTemment  for 
opening  and  establishing  a  harbcv;  and  that  thia  event  was  no 
longer  possibley  the  canal  having  been  extended  to  the  borough 
of  Erie,  seyenteen  miles  from  the  mouth  of  Elk  oreek,  the  basis 
of  the  contraot  has  utterly  failed,  and  it  would  be  oontnucy  to 
equity  to  enforce  payment  of  any  part  of  the  purchase  monejr. 
If  the  building  and  growth  of  a  oiiy  was  the  sole  object  of  the 
contract,  the  practicaUliiy  of  which  was  entirely  dependent  on 
future  acts  and  events,  which  did  not  happen  as  all  the  parties 
expected  thejr  would,  and  that  the  basis  of  the  contract  has 
wholly  failed,  it  would  be  unjust  to  compel  the  defendant  to 
pay  the  money  demanded  in  this  action.  When  a  deedis  sought 
to  be  made  effisctnal,  on  an  event  unexpected  to  both  parties, 
the  party  seeking  to  enforce  it  is  unjust  and  unequitable  in  his 
demand.  And  when  parties  have  presupposed  some  facts  or 
rights  to  exist,  or  that  they  will  hereafter  exist,  as  the  basis  of 
their  proceedings,  which  in  truth  do  not  exist,  or  are  prevented 
from  happening  by  unforeseen  causes  ending  in  mutual  error, 
under  circumstances  material  to  their  character  and  conse- 
quences, the  contract  is,  on  general  principles,  inoperative  and 
invalid.  Moreover,  the  court  would  not  have  been  justified  in 
stating  to  the  jury,  that  there  v^as  not  sucha  case  as  is  stated  in 
the  defendant's  point. 

8.  Next,  as  to  the  title  which  the  plaintiff  undertakes  to  sell. 
In  answer  to  the  plaintiffs  sixth,  and  the  defendant's  eighth 
point,  the  court  instruct  the  juiy  that  the  plaintiff  was  not 
bound  to  tender  a  deed  before  suit  brought,  or  in  the  first  in- 
stance to  exhibit  his  title.  And  further,  that  the  title  of  plaint- 
iff, as  given  in  evidence,  of  a  continual  residence  on  the  premises 
eince  1829,  and  certain  improvements  made  by  him,  by  clearing 
about  two  hundred  acres  of  land,  and  erecting  two  dwelling- 
houses,  a  bam,  and  other  buildings,  constituted  a  right  by  set- 
tlement and  improvement,  sufficient  to  sustain  the  suit.  This 
was  a  direction  highly  favorable  to  the  plaintiff,  certainly  as 
much  BO  as  he  had  any  reason  to  expect,  as  it  deprived  the  de- 
fendant of  his  third  ground  of  defense.  It  follows,  therefore, 
that  even  admitting  the  admission  or  rejection  of  evidence  bear- 
ing on  this  point  vnis  error,  no  injury  was  done  to  the  plaintiff, 
and  there  is  no  reason  for  a  reversal  of  the  judgment.  We  have 
often  ruled  that  we  vrill  not  reverse  for  a  inistake  on  the  trial, 
whether  in  the  admission  or  rejection  of  evidence,  or  to  the 
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charge,  when  it  is  apparent  that  it  did  not  prejudice  the  t^aae  of 
the  exceptant 

Having  disposed  of  the  general  heads  on  which  the  case  tamo, 
we  must  now  examine  the  bills  of  exception.  1.  This  is  an  ex- 
ception to  the  admission  of  certain  depositions,  which  were  evi- 
dence for  the  purpose  of  contradicting  the  representation  of  the 
plaintiff  that  there  was  a  harbor  at  the  mouth  of  Elk  creek,  bj 
showing  there  was  none  there,  nor  was  there  the  slightest  prob- 
aUlify  that  any  would  be  made.  The  evidence,  so  far  from  being 
irrelevant,  was  pertinent  to  the  issue,  and  of  great  consequence 
as  having  a  direct  bearing  on  one  of  the  principal  points  of  de- 
fense. The  court  properly  discriminates  between  the  knowledge 
of  the  witness  and  his  opinion,  merely  suffering  the  fomuir  to 
go  to  the  jury,  and  excluding  the  latter. 

The  deposition  in  the  second  and  third  bills  was  excepted  to, 
for  the  same  reason  as  above,  with  this  addition,  that  the  jiaziy 
can  not  take  out  a  portion  of  the  deposition  and  part  of  a  sen- 
tence, leaving  what  stands  to  convey  a  different  meaning  from 
what  it  would  do  vrith  the  context.  That  the  evidence  offered 
of  title,  so  far  as  it  is  offered,  is  secondary,  and  that,  in  this  ac- 
tion, the  evidence  on  the  subject  of  title  is  immaterial.  From 
what  has  already  been  said,  it  will  be  perceived,  that  we  do  not 
consider  the  title  of  the  plaintiff  as  immaterial.  This  is  an  ac- 
tion to  recover  part  of  the  purchase  money  of  a  tract  of  land 
sold  by  the  plaintiff  to  the  defendants;  and  if  it  can  be  shown 
that  the  plaintiff  has  no  title  to  the  properly  sold,  it  is  a  com- 
plete answer,  both  in  law  and  equity,  to  the  plaintiffs  action. 
Now,  whether  the  testimony  was  secondary,  we  think  immate- 
rial; for  whether  right  or  wrong,  it  is  no  cause  of  reversal,  in- 
asmuch as  the  court,  in  the  charge,  ruled  out  the  defense,  on 
the  point  of  defect  of  title.  If  it  was  true  that  the  court  allowed 
the  defendant  to  take  out  a  portion  of  the  deposition,  and  part 
of  a  sentence,  leaving  what  stands  to  convey  a  different  meaning 
from  what  it  would  do  with  the  context,  it  would  be  palpable 
error.  But  that  is  not  the  case;  forit  seems  to  me,  that  the  part 
admitted  and  the  part  excluded  are  very  different,  and  wholly 
independent  of  each  other,  and  that  the  one  may  be  admitted, 
and  the  other  excluded,  without  impairing  the  sense  or  varying 
the  meaning  of  the  witness. 

The  plaintiff  offered  in  evidence  the  journal  of  the  house  of 
representatives,  together  with  a  letter  of  Lewis  Oass,  seoretuy 
of  war,  and  a  report  of  James  Kearney » topographical  engineer, 
reported  to  the  house  in  pursuance  of  a  resolution*  propec  7y  au- 
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ihenticated»  together  with  certain  letters  of  Messrs.  SteTens  and 
Ogle.  This  was  excepted  to,  the  eyidence  rejected,  and  forms 
the  ground  of  the  fourth,  fifth,  and  sixth  bills  of  exception. 
The  object  for  which  the  eyidence  was  o£Eered,  was  to  prove  that 
at  the  time  the  agreement  was  made,  Messrs.  Stevens  and  Ogle 
knew  that  there  was  no  harbor  at  the  mouth  of  EUc  creek,  and 
ihat,  consequently,  they  were  not  deceived  by  the  representa- 
tions contained  in  the  articles  of  agreement.  It  must  be  con- 
ceded that  it  was  pertinent  to  the  issue,  to  prove  knowledge  of 
this  important  fact  on  the  part  of  the  defendant,  for,  if  this  was 
brought  home  to  them,  it  would  go  very  far  to  remove  one 
ground  of  the  defense. 

The  only  objection  is,  to  the  medium  of  proof,  and  this  raises 
the  question,  whether  a  dtizen  is  affected  with  a  knowledge  of 
evezy  fact  which  appears  on  the  journal  of  either  house  of  con- 
gress, or  our  state  legislature,  and  of  the  facts  contained  in  the 
reports  made  under  their  authority.  It  will  be  recollected  that 
the  report  of  Oolonel  Kearney  was  made  in  1884,  and  the  con- 
tract in  1837.  It  is  now  sought  to  affect  the  defendants  with 
knowledge  of  the  report,  and  evezy  part  contained  in  it.  It  is 
not  proved,  that  either  Stevens  or  Ogle  ever  saw  or  heard  of  the 
report;  but  it  is  intended  to  infer  knowledge,  because  it  was  a 
matter  of  public  authority,  and  made  by  orders  of  the  govern- 
ment. The  object  to  be  attained  by  the  evidence  offared,  must 
be  borne  in  mind,  for  it  is  not  intended  to  deny,  that  documents 
of  a  public  nature,  and  of  public  authority,  are  generally  ad- 
missible in  evidence,  and  that  such  documents  are  entitled  to  an 
extraordinazy  degree  of  confidence  from  the  fact  that  it  would 
be  difficult,  and  sometimes  utterly  impossible,  to  prove  facts  of 
a  public  nature,  by  means  of  actual  witnesses,  examined  on 
oath;  such,  for  example,  as  the  passing  of  particular  acts  of 
congress,  and  making  public  surveys  and  the  like.  The  recital 
in  the  preamble  of  an  act  of  parliament,  of  a  public  fact,  is 
evidence  to  prove  the  existence  of  that  fact:  Bex  v.  SuMon,  4 
Man.  &  Sel.  682;  Stark.  Ev.  197.  The  journals  of  the  house 
of  lords  have  always  been  admitted  as  the  evidence  of  their  pro- 
ceedings, even  in  ancient  cases;  and  the  journals  of  the  house 
of  commons  are  also  admissible.  It  is  said,  that  the  journals 
are  not  evidence  of  particular  facts  stated  in  the  resolutions, 
which  are  not  part  of  the  proceedings  of  the  house;  as,  for  in- 
stance, a  resolution,  stating  the  existence  of  a  popish  plot, 
would  not  be  evidence  of  the  fact  in  a  criminal  case:  Jones  v. 
BandaU,  Cowp.  17;  The  King  v.  Edit,  6  T.  B.  446;  The  Kmt 
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T.  Ocrdan,  2  Doug.  593;  Stark.  Ey.  199;  Waikins  t.  Holman,  16 
Pet.  65.  In  this  coontzy,  in  all  public  matters,  the  journals  of 
congress  and  of  the  state  legislatures  are  eridenoe;  and  also  the 
reports  which  have  been  sanctioned  and  published  bj  authority. 
The  publication  does  not  malce  that  evidence  which  intrinsically 
is  not  so;  but  it  gives  us,  in  a  most  authentio  form,  certain 
papers  and  documents:  Watkins  y.  Bolman,  supra. 

That  the  public  documents  offered  were  evidence  that  there 
was  no  harbor  at  the  point  designated,  and  that  it  was  piaoticft- 
ble,  and  in  the  contemplation  of  goTemment,  to  make  an  artifi- 
cial harbor  there,  will  not,  and  can  not  be  denied  in  the  face  of 
the  authorities  cited,  and  on  which  the  plaintiffs  counsel  relied. 
Had  they  been  offered  for  that  purpose,  their  admission  would 
not  have  been  resisted,  as  the  fact  of  the  non-existence  of  the 
harbor  is  part  of  the  defendants'  case,  and  is,  in  truth,  the  ob- 
ject of  all  the  testimony  almost,  given  on  his  part.  But  it  is 
offered  with  a  different  view,  viz.,  to  prove  knowledge  on  the 
part  of  the  defendants,  to  be  inferred  solely  from  the  circum- 
stance, that  it  is  an  act  of  authorized  and  accredited  agents,  of 
which  every  individual  in  the  community  is  bound  to  take  no- 
tice. But  this  is  a  doctrine  to  which  I  can  not  subscribe,  as  it 
would  be  subversive  of  every  principle  of  justice,  and  would 
lead,  without  the  least  necessity,  to  much  practical  mischief. 
Miserable  indeed  would  be  our  condition,  if  the  citizens  of  our 
wide-spread  confederacy  were  to  be  affected  and  controlled  in  their 
contracts  by  a  presumption  of  notice  of  a  material  &ct,  derived 
solely  from  a  document  of  which  he  had  never  heard,  and  which, 
in  many  cases,  the  existence  is  not  dreamed  of  by  ninety-nine  in 
a  hundred.  When  we  consider  this  question  in  a  practical  point 
of  view,  it  is  nothing  more  nor  less  than  a  gross  absurdity, 
to  suppose  that  every  citizen  of  this  state  and  of  the  United 
States  knew  there  was  no  harbor  at  the  mouth  of  Elk  creek, 
merely  because  an  engineer  in  the  employment  of  the  United 
States  government  stated  the  fact  in  a  report  made  to  the  gov- 
ernment. This  is  an  attempt  to  misapply  a  general  principle 
introduced  with  a  different  view,  founded,  in  some  measure,  in 
the  difficulty  and  indeed  impossibility  in  some  cas#i  of  proving 
&cts  of  a  public  nature  otherwise.  Besides,  as  we  have  already 
seen,  although  it  is  general,  it  is  far  from  being  a  universal  prin- 
ciple. There  are  many  exceptions.  Thus  it  has  been  ruled, 
that  a  resolution  stating  the  existence  of  a  popish  plot  would 
not  be  evidence  of  the  fact  in  a  criminal  case;  and  why?  be- 
cause such  evidence  would  be  dangerous  to  the  accused,  and 
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fheve  would  be  no  necessity  for  such  evidencey  as  there  could 
be  no  difficulty  in  proving  the  fact  if  it  existed,  by  better  and 
unquestionable  proof.  Thus,  if  the  defendants  knew,  as  the 
plaintiff  contends  they  did,  from  their  general  intelligence  and 
intimate  acquaintance  with  the  nature  and  location  of  Lake  Erie, 
ihat  there  was  no  harbor  there,  there  would  be  no  greater  diffi- 
ouliy  in  making  it  appear  than  in  ordinary  cases.  Hence  there 
is  no  necessity  for  the  introduction  of  such  eyidence,  and  I 
think  Tery  great  danger  would  ensue  from  its  introduction. 

The  evidence  contained  in  the  seventh,  eighth,  ninth,  and 
tenth  bills  was  properly  overruled,  as  it  amounts  to  nothing 
more  than  an  expression  of  an  opinion  of  the  practicabilify  of 
making  a  good  artificial  harbor  at  that  point,  similar  to  those 
already  made  on  Lake  Erie.  The  court  idlowed  the  plaintiff  to 
prove  that  a  good  harbor  could  be  made,  but  refused  to  admit 
evidence  of  harbors  elsewhere.  They  also  permitted  him  to 
prove  the  localities,  the  grounds  on  either  side,  and  all  the 
features  pertaining  to  a  good  harbor,  from  which  the  jury 
might  judge  of  its  fitness  for  that  purpose.  In  this,  we  do  not 
see  such  palpable  error  as  calls  for  a  reversal  of  the  judgment. 
We  also  think  the  court  was  right  in  overruling  the  testimony 
contained  in  the  eleventh  bill,  because  it  v^as  immaterial  who 
were  the  members  of  the  legislature  from  the  couniy  of  Erie, 
when  the  contract  v^as  made,  or  in  what  part  of  the  county  they 
resided* 

Judgment  affirmed. 

AvoiDAVCB  or  Ck>NTBAon  lom  MinuAL  MnrAn  or  Faoxb.— Miitake,  m 
defined  by  the  meet  recent  writer  on  the  sabject  of  equity  Jnrispnidenoe, 
after  an  daborate  examination  of  its  essential  elements,  "within  the  mean- 
ing of  equity,  and  as  the  occasion  of  jurisdiction,  is  an  erroneous  mental  con- 
dition, conception,  or  conyiction,  induced  by  ignorance,  misapprehension,  or 
misunderstanding  of  the  truth,  but  without  negligence,  and  resulting  in  some 
act  or  omission  done  or  suffered  erroneously  by  one  or  both  the  parties  to  a 
transaction,  but  without  its  erroneous  character  being  intended  or  known  al 
the  time:"  Pomeroy's  Eq.,  sec.  839.  Mistake  diffns  from  fraud  in  that  it 
b  without  knowledge  or  intention,  and  from  negligence  in  so  far  as  it  is  not 
the  result  of  inattention  or  absence  of  thought  The  civil  code  of  Galifomia, 
copying  the  provision  in  the  proposed  civil  code  of  New  York,  has  very  aooa- 
rately  defined  mistake  of  fact  as  a  *'  mistake  not  caused  by  the  neglect  of  a 
legal  duty  on  the  part  of  the  person  making  the  mistake,  and  consisting  in: 
1.  An  unconscious  ignorance  or  forgetfulness  of  a  fact  past  or  present,  mate- 
rial to  the  contract;  or  2.  Belief  in  the  present  existence  of  a  thing  material 
to  the  contract  which  does  not  exist,  or  in  the  past  existence  of  such  a  thing 
which  baa  not  existed:"  GaL  Civ.  Code,  sec.  1577.  A  mistake  of  foreign  law 
is  a  mistake  of  fact:  Id.,  sec.  1579;  MeComidi  t.  GanuU,  5  De  G.  M.  &  O. 
273;  Liaiie  v.  BaiUk,  2  T.  &  C.  Ch.  91;  Patterson  v.  Bloomer,  85  Conn.  57| 
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Haven  ▼.  Ihiter,  9  Pick.  U^iBcmk qfChUlieoihe  v.  Dodge^  8 Bwb.  28S;  Jfer- 
dkontf*  ^onit  ▼.  Spalding,  12  Id.  802. 

No  principle  of  equity  ia  more  firmly  MtUed,  thiol  that  relief  will  be  giaated 
from  the  conaeqnenoes  of  *  mistake  of  fact,  provided  that  moh  mistake  ia  in 
xeferenoe  to  a  fact  material  to  the  transaction,  and  was  not  oooaaioned  by  the 
partiea'  own  neglect  of  a  legal  dnty.  There  is  no  donbt  of  this  general  role. 
The  great  difficulty  arises  in  applying  it  to  the  mnltiform  oircnmatancea  at- 
tending Tarxoas  kinds  of  transactions.  A  mistake  of  fact  may  arise  in  two 
ways,  either  in  reference  to  the  snbject-matter  of  the  contract,  snch  as  its 
situation,  valae,  extent,  boundaries,  amonnt,  and  so  forth,  or  in  reference  to 
its  terms,  as  where  the  mistake  consists  in  redndng  a  verbal  agreement  to 
writing.  It  may  be  either  a  mistake  as  to  a  fact  past  or  present,  arising  from 
imconsoioQS  ignorance  or  forgetfnhiess,  or  a  mistake  oooaaioned  by  a  belief  in 
the  past  or  present  existence  of  a  fact.  Under  all  droamstanoes,  in  order  to 
obtidn  equitable  relief,  the  mistake  must  have  been  unintentional:  Sieoemg  v. 
Cooper,  1  Johns.  Ch.  425;  Dvnght  v.  Pomeroy^  17  Mass.  803;  Ware  v.  Coiolflt, 
24  Ala.  446;  BeUe  v.  Otuin,  81  Id.  219;  Weethrook  v.  Hairiemm,  2  McCord's 
Bq.  112;  KfUgJU  v.  Bwm,  7  Ired.  Eq.  77;  Toumer  v.  Lueof,  13  Gratt  70S; 
Broughton  v.  Cqfer,  18  Id.  184;  Townshend  v.  Stangroom,  6  Ves.  828;  JmAoM 
T.  ChUd,  1  firo.  O.a  92;  Portmore  v.  ifofris,  2  Id.  219;  Hare  v.  Skearwood^ 
8  Id.  219;  Grippe  v.  Jee,  4  Id.  472;  PUcaim  v.  Ogboume,  2  Fes.  sen.  375w 

Elemsntb  Esbxntial  to  RiLiEF. — In  order  to  entitle  a  party  to  relief 
from  a  mistake,  it  is  necessary  that  snch  mistake  should  have  been  in  ref- 
erence to  a  material  fact  in  the  transaction,  and  not  as  to  a  mere  incidental 
eiroomstanoe,  and  further,  that  such  mistake  should  have  determined  the 
conduct  of  him  by  whom  it  was  made:  Stone  v.  Oo^ifreg,  6  De  G.  M.  &  G. 
76;  Carpmael  v.  Powie,  10  Beav.  36;  Trigge  v.  LavaOSe,  16  Moo.  P.  C.  270; 
Okia  V.  WhiUaker^  1  De  G.  &  S.  83;  Pennff  v.  Martin,  4  Johns.  Ch.  666; 
Dambmann  v.  SchuUing,  76  N.  Y.  65;  Stettheimer  v.  KiUip,  Id.  282;  PauUetm 
T.  Van  Ideretine,  28  N.  J.  Eq.  806;  Segur  v.  T'mgleg,  11  Conn.  184;  Weofoer 
V.  Carter,  10  Leigh,  37;  Trigg  v.  Read^  6  Humph.  629;  MeFerran  v.  Taylor, 
3  Cranch,  270;  Hendermm  v.  Dickey,  36  Mo.  120;  Harrod  v.  Cowan,  Hard. 
642.  What  facte  are  material  depends  very  largely  upon  the  peculiar  oir- 
onmstances  attending  the  transaction,  from  the  consequences  of  which  reliel 
is  sought;  and  whether  the  mistaken  party  was  in  reidity  induced  to  enter 
into  the  contract  by  reason  of  the  mistake,  must  be  shown  by  him  before  he 
will  be  entitled  to  relief:  Pomeroy's  Eq.,  sec.  867.  Thus  equity  will  relieve 
a  vendee  in  a  contract  for  the  sale  of  land  where  it  appears  that  the  vendor 
has  no  title:  Bingham  v.  Bingham,  1  Yes.  126;  or  where  the  object  of  the  con- 
tract has  no  existence:  AUen  v.  Hammond,  11  Pet.  71.  So,  alK>,  if  a  person 
should  execute  a  release  founded  upon  a  misstated  supposition  that  a  certain 
debt  or  annuity  had  been  discharged,  such  release  will  be  set  aside:  Hare  v, 
Beeher,  12  Sim.  465.  And  where  a  release  is  executed  so  broad  in  terms  as 
to  release  one's  right  in  property  which  was  not  in  contemplation  of  the  par- 
ties at  the  time  the  agreement  for  the  release  was  made,  equity  will  either 
cancel  the  release  or  restrain  its  application:  Cholmondeley  v.  ClkUcn,  2  Meriv. 
862;  Dungere  v.  ^In^ove,  2  Yes.  304.  In  discussing  this  subject  the  court 
said  in  Dambmann  v.  SehndUng,  75  N.  Y.  64:  "A  court  of  equity  will  not 
give  relief  in  all  cases  of  mistake.  There  are  many  extrinsic  facts  surround- 
ing every  business  transaction  which  have  an  important  bearing  and  influence 
upon  its  results.  Some  of  them  are  generally  unknown  to  one  or  both  of  the 
parties,  and  if  known  might  have  prevented  the  transaction.  In  such  cases, 
if  a  court  of  equity  could  intervene  and  grant  relief  because  a  party  was  mis- 
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taken  bm  to  nuili  a  fact  wUoh  would  hATe  prerentod  him  Iran  entering  Into 
the  tnuMMtion  if  he  had  known  the  tnith,  then  would  he  moh  nnoertein^ 
and  inatefaflity  in  oontracta  aa  to  lead  to  mnoh  emhamaaneni.  Aa  to  all 
anch  faota,  a  part^rmnat  rely  npon  hia  own  dnmmapeofeiQn,  eTatnfaatlmi,  and 
inquiry;  and  if  not  impoaed  npon  or  defranded,  he  mnat  he  held  to  hia  eon- 
traota.  In  anch  oaaea*  eqni^  will  not  aferetoh  ont  ita  arm  to  proteet  tboae 
who  Buffer  for  the  want  of  yigilanoe." 

The  rule  Ui  atoted  in  aeveral  oaaee,  and  haa  heen  adopted  by  Tarioua  tert 
writora  of  high  authority  that  equity  will  not  fundah  relief  where  the  mla- 
take  haa  ariaen  oonoeming  facta  in  reference  to  which  the  miataken  party  had 
"meana  of  knowledge,** or  "might  hftve  aacertained  the  truth:"  JTnl.  InB, 
Co.  T.  Wager,  27  Barb.  854;  OZarie  v.  DfOcker,  9  Cow.  674;  Story'a  Bq.,  aea 
146-148;  Snell'a  Bq.,  876.  The  rule  thua  broadly  atoted,  Ui  not  auatained  by 
theauthoritiea.  "Itwouldbemoreaoonratotoaay,"aaaiddinPomerc^aEq., 
aec  866b  "that  where  the  miatake  ia  wholly  canaed  by  the  want  of  that  care 
and  diligence  in  the  tranaaetion  which  ahould  be  uaed  by  every  peraon  of 
reaaonable  prudence,  and  the  ahaence  of  which  would  be  %  violation  of  leigal 
duty,  a  court  of  equity  will  not  interpoae  ito  relief;**  but  even  with  thb  more 
guarded  mode  of  atatement,  each  inatanee  of  n^gUgenoe  muat  depend,  to  n 
great  extent,  upon  ito  own  oiroumatancea.  It  ii  not  every  negligence  that 
will  atoy  the  hand  of  the  court  The  conduaion  from  the  beat  anthoiitiea 
aeema  to  be,  that  the  neglect  mnat  amount  to  the  violation  of  a  poaitive  legal 
duty.  The  higheat  poaaible  care  ia  not  demanded.  Even  *  clearly  eatabliahed 
n^ligence  may  not,  of  itaelf,  be  *  auffident  ground  for  refnalng  reUef;  if  It 
appeara  that  the  other  party  haa  not  been  prejudiced  thereby:  Mwfftr  t. 
Ua$or  etc,  68  N.  T.  465;  Swudtr  v.  /eea,  42  Iowa,  157;  U.  B.  Bamky.  Bk 
^fOwrgU^  10  Wheat.  833;  ^ereoii  v.  Sawyer,  1  Wood.  &  M.  188;  Lewie  t. 
Lewie,  5  Or.  160;  Oapekari  v.  Mhoon,  5  Jonea'Bq.  170;  Woody.  PaUereon,  4 
Md.  Ch.  885;  VoorhieY.  if twpAy,  26 K.  J.  Eq.  484;i>taetty.  Kemble,  25  Id. 
WiDemBmT.ProMeiieeB.B., 5B. L  180;  WeeL B.ILy.  J3fifteodfc,6Meto 846; 
Bem^orir.Nvtd,  12GL  &Fin.  248;  ZeiKy  v.  iJiUoe,  2  De  O.  &  J.  110;  IFi»v. 
HiOae,  28  L.  J.  CSi.  170;  Beeley  v.  Beaiey,  L.  B.,  9  Gh.  B.  108.  Thua,  where 
the  owner  of  a  lot  paid  an  aaaeeament  for  atreet  improvement  on  an  adjoining 
lot»  under  the  miataken  auppoaitian  that  he  waa  paying  the  aaaeeament  on  hia 
own  lot»  equi^  will  aaaiat  him  to  recover  it  back,  although  there  waa  n^gli- 
genoeon  hia  part  in  making  the  payment:  JbToyer  v.  Mayor  etc,  68  N.  T.  465; 
and  aee  to  the  aame  effect,  Unum  NaL  Bh.  v.  Sixih  Nat.  £k,  48  Id.  462; 
JhmeoH  V.  Ber&n,  46  Id.  685;  Lawrence  v.  American  NaL  Bk,  54  Id.  482; 
JOnfftUm  Bank  v.  Bttinge,  40  Id.  391;  National  Bank  qfOonuneree  v.  Naikmai 
Mec  Bk  Aee.,  55  Id.  211.  Where,  however,  one  executea  a  written  In- 
atrument  without  reading  it,  relief  may  be  refuaed:  Olenn  v,  Statler,  42  Iow% 
107;  Bvinum  v.  Hueeey,  80  Me.  263;  Jusan  v.  Toidmin,  9  Ala.  662;  HiB  v. 
Bueh,  19  Ark.  522.  And  a  pnrohaaer  of  land,  who  haa  been  compelled  to 
give  it  up  through  a  defect  in  the  title,  which  hia  legal  adviaer  had  negli- 
gently overlooked,  can  not  recover  back  the  pnrohaee  price:  Hkomae  v. 
PotoeO,  2  Cox,  894;  Umutcn  v.  Pate.  3  Yea.  235,  n.;  Catar  t.  Pembroke,  I 
Bro.  0.  C.  801.  For  the  aame  reaaon,  relief  haa  often  been  refuaed  a  party 
who  haa  neglected  to  aet  up  hia  legal  defenae  in  an  action  at  law  againat  him: 
Stepkeneon  T.  Wileon,  2  Vero.  326;  Ware  v.  fforwood,  14  Yea.  29;  Drewry  t. 
Bamee,  8  Boaa.  94;  Baieman  v.  WUioe,  1  Sch.  &  Lef.  201. 

8PB0ULATIVE  CoNTSAOTS  AKD  CoMFKOiciSES. — ^In  the  abaenco  of  frand, 
concealment,  and  other  ineqnitoble  conduct,  equity  will  not  relieve  from 
the  conaequeneea  of  voluntory  compromises,  or  speculative  oontracta,  where 
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meh  trtiuMotlQni  tarn  out  diflbrontly  from  what  wm  aatioipaied.  Under 
inch  eireninttanoes  the  parties  are  preaamed  to  take  the  chaneee  of  a  anooeas- 
fnl  ontoome  to  their  agreement.  It  ia  to  thia  kind  of  agreementa  that  the 
role  aometimea  laid  down  as  applioaUe  to  all  kinda  of  miatake  appliea,  Tis., 
that  if  by  reasonable  diUgenoe  the  nuataken  party  ooold  have  diaeovered  the 
faoti»  and  where  the  meana  of  finding  ont  the  trath  were  equally  open  to  both 
parties,  and  no  frand,  aotoal  or  oonstractiTe,  waa  iised»  equity  will  not  re- 
lieye:  Pickering  v.  Pieherinig,  2  Beav.  81;  COapkoM  t.  ^MOito,  7Id.  146;  Pom- 
eroy's  Bq.,  seo.  865,  and  oaaea  cited. 

FoBW  Of  BxMXDUB  Whiob  mat  bb  OKAinBD. — ^Belief  from  the  ooose- 
quencea  of  a  mistake  of  fact,  may  be  granted  either  affirmatiTely  or  defens- 
iTely.  In  a  suit  to  oompel  the  speoifio  performanoe  of  a  oontraot  for  the  aala 
of  land,  or  to  enforce  any  other  obligation,  the  mistake  may  be  set  up  as  a 
defense^  and  parol  evidenoe  is  admissible  to  show  it^  although  the  suit  may 
be  founded  on  a  written  inatrument:  Quum  ▼.  RotUhy  87  Conn.  10;  Beii  t. 
Stow,  2  Sandf.  Ch.  298;  Coles  t.  Bovme,  10  Paige,  626;  El^  t.  Perrme,  1 
Greene'a  Ch.  896;  Ej^  ▼.  Darby^  20  N.  J.  Eq.  231;  T<noner  v.  Lueae,  18 
Gratt  706;  Ckmnhere  ▼.  lAvermort^  16  Mioh.  881;  Caiheart  ▼.  .Aodtnsoa,  8 
Pet.  263;  Gordon  ▼.  Hertford^  2  Madd.  106;  Clarhe  ▼.  QroM.  14  Vea.  619» 
Wnuk  V.  Winekeder,  1  Yea.  k  B.  376;  ifonaer  v.  Baeh^  6  Hare,  443;  Wood  t. 
Searth,  2  Kay  k  J.  88;  AlvtuUe^  v.  Kmnaird,  2  Macn.  k  G.  1;  WaUom  ▼. 
Jforaftm,  4  De  G.  M.  &  G.  230;  Faleie  v.  Gray,  4  Drew.  651;  Barnard  ▼. 
Com,  26  Bear.  253;  Webater  r,  OedU,  30  Id.  02;  Joyneo  t.  SkUham^  8  Atk. 
888;  Garrard  v.  Grilling,  2  Sw.  244;  AJUn  v.  Rkkard9(m^  L.  R.,  18  CSi.  D 
624;  Jfmee  ▼.  Ol^ord^  8  Id.  779;  MeKemU  v.  Heeketh,  7  Id.  675;  Dem^  t. 
Hancock,  L.  B.,  6  Ch.  1;  DavU  ▼.  Sheppherd,  1  Id.  410;  Wycombe  B'y  t. 
DoimingUm  HoepiUd,  1  Id.  268;  iJooper  ▼.  Smarts  L.  R.,  18  Eq.  683;  Baek- 
comb  V.  BeckwUhy  8  Id.  100;  WhiUemore  v.  WhiUemore,  8  Id.  603;  Moxey  ▼. 
Biffwood,  4  De  G.  F.  &  J.  351;  Parkerr.  TaeweU,  2  De  G.  M.  &  G.  376;  Price 
▼.  Macanlay,  2  Id.  339;  Swaisland  t.  DeareUy,  29  Beav.  480;  Alvamley  v.  iSa- 
naird,  2  Macn.  &  G.  1;  UeUham  ▼.  LangUy,  1  Y.  &  C  175;  HoweU  y. 
George,  1  Madd.  1;  Meuon  v.  ArmUage,  13  Yes.  25;  DoggeU  ▼.  Ehmermm,  8 
Story,  700;  WesL  R.  S.  v.  Babcock,  6  Mete.  846;  Poet  v.  Leet,  8  Paige,  337', 
Mor^mer  t.  Pritchard,  I  BaiL  Eq.  605.  In  an  action  to  compel  the  specifie 
performance  of  a  contract,  for  the  sale  of  land,  founded  on  a  written  instru 
ment,  the  role  is  well  settled  in  America,  that  the  plaintiff  may  ahow  that  by 
mistake  the  written  instrument  does  not  contain  the  actual  agreement,  and 
obtain  its  reformation  and  enforcement  as  reformed.  In  England  the  rule  is 
different.  There  the  specific  enforcement  of  such  a  contract  will  not  be 
granted,  unless  the  pbdntiff  has  part  perfonned  the  oontraot  as  Terbally 
agreed  upon:  Pomeroy'a  Eq.,  sees.  861-867,  and  oasea  cited. 

Whxn  Equitt  will  Bxujkvm  ro&  a  Mistakb  ov  Law:  See  LawreneeY, 
Beaubien,  23  Am.  Dec.  155,  and  note;  Storre  v.  Barker,  10  Id.  316,  and  note. 

Thb  PBnrciPAL  GABB  IS  oiTKD  in  Southward  Bcmk  ▼.  Commonwealih,  20 
Pa.  St.  451,  to  thfi  effect  that  the  journals  of  congress  and  of  state  legislatoies 
are  admissible  in  evidence;  and  to  the  effect  that  a  contract  made  under  a 
mistake  or  in  ignorance  of  a  material  fact,  is  relievable  in  equity,  in  Kembk 
Coal  Co.  Y.ScoU,  90  Id.  Zi4i  MeCaUy.  Davie,  S6  Id.  4Mi  WaUeT.Cummme, 
69  Id.  9a 
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Pdbbob  t;.  MoEIbbhak. 

(S  PujuiJ.TABaA  Bsin.  IM.] 
DiOLABATiOHB  ov  AS  AaszoNOR,  to  the  effect  that  oeitain  Meniitiee  held  bj 

him  were  porohMed  with  fonda  held  by  him  in  trust,  aio  edniHible  bk 

evidence  against  hie  amrigneee  in  an  action  to  collect  the  lame. 
Bquitablk  ABnoNxx  ov  a  Bohd  ob  okhxb  QHCOi  nr  Aonov  tdmonlj  aa 

equitable  ownership. 
AmtQWEE  ow  A  T&X78TBS  wiix  BB  OoicPBLLBD  to  ezsoats  the  origfaial  trust* 

at  the  instance  of  the  eethd^^meinui, 

DxBT  bj  the  assignees  of  Andrew  Pierce  to  recover  fhe  amount 
of  two  bonds  given  for  the  ptirohase  price  of  certain  land  sold 
by  him.  It  appeared  that  such  lands  were  held  by  Pierce  in 
trust  for  his  brother  Joseph.  The  defendant  proTcd  by  several 
witnesses  the  declarations  of  Andrew  Pierce,  to  the  effect  that 
the  bonds  were  given  in  payment  of  such  trust  land.  The 
plaintiffs  objected  to  the  admission  of  this  evidence  on  the 
ground  that  Pierce  was  still  living.  The  objection  was  over- 
ruled.   Judgment  was  given  for  the  defendant. 

WatU  and  OatUlagher,  for  the  plaintiff  in  error. 

Ghrahaim  and  Biddle,  for  the  defendant  in  error. 

By  Ckrart,  Oibsoh,  C.  J.  In  The  Barrisburg  Sank  v.  l\fiar,  8 
Watts  &  S.  878,  the  declarations  of  a  deceased  person,  that 
he  had  invested  certain  trust  moneys  in  stock  for  his  children, 
were  held  to  be  admissible,  on  the  ground,  that  the  sacrifice  of 
his  interest  involved  in  them  was  an  equivalent  for  his  oath.  And 
in  Oibblehouae  v.  Stong,  8  Bawle,  487,  a  kindred  principle  was 
carried  still  further,  by  admitting  the  declarations  of  one  who 
had  held  the  legal  title  to  land,  that  he  was  a  iarustee  for  another, 
who  had  paid  the  purchase  money,  on  the  ground  that  the  ad- 
missions of  a  grantor,  when  in  possession,  are  not  more  compe- 
tent against  himself  -than  they  are  against  his  grantee,  who 
stands  in  his  place.  Now,  that  is  in  principle  the  case  before 
us.  Andrew,  the  grantor,  admitted,  that  he  had  bought  the 
land  afterwards  conveyed  by  him  to  the  defendants,  with  money 
bequeathed  to  him  for  the  maintenance  of  his  brother  Joseph; 
and  as  his  admissions  would  have  been  competent  to  impair  his 
grantee's  title  to  the  land,  they  are  competent  to  impair  the 
securities  given  for  the  price  of  it.  But  what  was  put  forth  as  a 
defense  to  the  legal  plaintiff's  recovery,  for  the  benefit  of  his 
assignees  to  the  use  of  his  creditors,  is  strangely  neither  more 
nor  less  than  the  supposed  right  of  Joseph's  trustee  to  bring  the 
action  in  the  name  of  Andrew,  whom  he  succeeded  in  the  trust 
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Between  oompetixig  damuints  such  as  these  it  is  not  so  easj  to 
decide,  bat  against  the  legal  plaintiff's  equitable  assignees, 
standing  as  they  do  in  his  place,  his  declarations  are  as  compe- 
tent as  they  would  be  against  himself. 

As  to  the  points,  the  first  of  them  was  settled  when  the  cause 
was  here  before;  and  I  diBmisB  it  without  further  remark.  The 
second  is  founded  on  an  assumption,  that  assignees  for  the 
benefit  of  releasing  creditors  are  to  be  protected  as  purchasers 
for  Talue.  Conceding  it  for  the  moment,  the  consequence  at- 
tempted would  not  follow,  for  the  assignee  of  a  bond  takes  it 
subject  to  the  equities  between  the  original  parties.  Such  isthe 
principle  of  Bury  y,  Hartman^  4  Serg.  &  B.  175,  and  other  cases 
since.  But  it  will  be  said,  the  actual  contest  is  not  between  an 
assignee  and  the  obligor,  but  between  an  assignee  and  a  party 
who  has  succeeded  to  the  place  of  an  assignor,  as  a  trustee  of 
the  legal  title.  Strange  contest  in  such  an  action,  and  with 
such  an  issue  as  is  formed  by  the  pleadings  I  But  between  these 
competitors  for  the  right  to  sue,  the  consequence  of  the  princi- 
ple is  the  same. 

The  equitable  assignee  of  a  bond  of  other  chose  in  action 
takes  no  more  than  the  equitable  ownership;  and  an  equitable 
assignment  is  an  executory  agreement  or  declaration  of  trust, 
which  a  chancellor  exercising  a  sound  discretion  will  execute  or 
not,  according  to  the  circumstances  of  the  case.  Then  grant- 
ing that  McAlister,  the  personal  trustee  of  Joseph,  stands  in 
the  place  of  Andrew,  whom  he  succeeded  in  the  trust,  yet  a 
'  chancellor  would  not  execute  Andrew's  declaration  of  trust  in 
faTor  of  his  own  creditors,  at  the  expense  of  the  antecedent 
trust  for  his  brother.  Prior  in  tempore  poHor  in  jure,  would 
be  a  oondusiTe  answer  to  them.  But  the  purchase  of  an  equity 
stands  or  fiills  by  the  title  of  him  from  whom  he  purchased  it; 
and  as  the  assignees  stand,  in  regard  to  these  bonds,  in  the 
place  of  Andrew,  a  chancellor  would  compel  them  to  execute 
the  original  trust,  at  the  instance  of  Joseph,  or  his  legal  repre- 
sentatiye,  as  readily  as  he  would  compel  Andrew  himself  to  ex- 
ecute it.  In  equity,  therefore,  the  money  secured  by  the  bonds, 
or  so  much  of  it  as  may  be  necessary  for  Joseph's  support,  be- 
longs to  his  trustee,  who  may  yet  haye  trouble,  however,  in  re- 
ducing it  to  possession.  We  have  heretofore  said,  that  to  trace 
the  equitable  title  from  the  legal  plaintiff,  is  to  lard  the  declar- 
ation with  impertinences,  and  that  the  legal  parties  are  the  legit- 
imate litigants  at  the  trial  of  the  title.  When  the  money  has 
been  recovered,  the  right  to  it  may  be  litigated  between  legal 
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and  equitable  claimantB  of  it;  not,  however,  in  the  action  to 
bring  the  money  into  court,  but  in  a  oollatexal  issue,  should  the 
court  think  proper  to  direct  it.  It  is  said,  that  these  questions 
were  raised  out  of  their  place  by  agreement,  and  if  the  defend- 
ant, McEeehan,  was  a  party  to  it,  all  may  be  well;  if  not,  the 
claimant  who  has  defeated  the  recovery  may  find  himself  in  an 
awkward  predicament  in  being  compelled  to  encounter  a  plea  of 
former  recovery  between  the  same  parties,  when  he  comes  to  sue 
in  the  name  of  the  obligee  to  his  particular  use.  By  that,  how- 
ever, he  would  be  justly  punished  for  having  despised  the  course 
pointed  out  in  Armstrong  v.  Lancaster ^  5  Watts,  68  [80  Am.  Deo. 
298];  and  it  is  proper  to  state  that  no  agreement  for  a  defense 
so  barbarous  as  the  present  will  hereafter  be  respected. 
Judgment  affirmed. 

Thb  pbencipal  GA8B  IS  oiXBD  to  the  efleot  that  in  a  pore  aotion  «l  law,  a 
legal  tiila  it  alwajya  a  gnmnd  to  reoovsr,  and  no  more  ought  to  be  aet  out  ia 
the  pleadinga,  fai  Iriah  ▼.  Jahmtaih  11  F^  St  487;  Ortrnqfcrd  t.  Siewmri,  S8 
ia.87. 


MoY lOKEB  V.  Mat. 

[S  fwnmaiwAMXJk  Szaio,  XM.] 

B4U  BT  ▲  Fatbkb  to  ms  Son  of  thb  Fubhtfubs  and  atodk  of  a  pahlio  hoose 
kept  by  him,  will  not  be  preenmed  fmadnlent  aa  to  the  oiediton  of  the 
fonner,  for  want  of  deliyery  and  change  of  poaaeailon,  when  it  appean 
that  the  aon  gave  hia  promiaaory  notea  therefor,  part  of  which  haa  been 
paid,  lived  with  hie  father  for  lome  time,  and  afterwarda  moved  into 
anotiier  tavern,  which  he  condnoted  for  himaelf ,  naing  the  fnxnitare  In- 
diaoriminately  with  other  booght  by  him  from  diflmnt  peraona.  The 
qneetion  of  actual  fraud  in  anch  caae  ia  for  the  Jury. 

Debt  on  the  official  bond  of  the  defendant,  as  sheriff,  for  levy- 
ing upon  and  selling  the  property  of  the  plaintiff,  under  a  judg- 
ment obtained  against  his  faUier.  The  plaintiff  had  bought  the 
property  sold  from  his  father,  which  sale  the  defendant  claimed 
was  fraudulent.  The  court  left  it  to  the  jury  to  determine 
whether  there  was  any  fraud  in  the  sale.  Judgment  was  gi^en 
for  the  plaintiff.    The  further  facts  appear  in  the  qpinion. 

Sarday,  for  the  plaintiff  in  error. 

Oox,  for  the  defendant  in  error. 

By  Ck>uBT.  We  see  no  such  badges  of  legal  or  ocmatmethre 
fraud  in  this  case  as  would  call  on  us  to  treat  the  transaotton  as 
a  nulliiy;  and  the  question  of  actual  fraud  was  properly  left  to 


688  HcYicsxB  V.  Mat.  [Penn 

ihe  juxy.  The  alleged  defect  in  the  sale  is,  that  there  was  no 
foxnud  delmny,  or  ostensiUe  ohange  in  the  possession.  The 
ease  seems  to  be,  that  on  the  twentj-serenth  of  March  the 
father,  then  keeping  a  pahlio  house,  made  a  hill  of  sale  of  the 
goods  to  the  plaintiff,  his  son,  and  an  inmate  of  the  family,  and 
xeoeiYed  his  promissory  notes  for  the  price  of  them,  a  part  of 
which  has  been  paid;  and  that  the  parties  liTsd  together  in  the 
same  way  till  the  first  of  Ajnil,  when  the  son  opened  another 
tayem,  stocked  and  kept  by  him  on  his  own  account,  when  the 
goods  in  question  were  used  by  him  indiscriminately  with  others 
bought  by  him  from  different  persons.  It  is  not  too  much  to 
infer  from  this,  that  they  were  purchased  with  a  view  to  this 
particular  destination;  and  the  want  of  a  formal  deliYeiy  at  the 
sale,  which  might  haye  been  considered  as  an  idle  and  suspicious 
ceremony,  may  thus  be  satisfactorily  explained  and  accounted 
for.  It  would  have  been  of  no  praoticaUe  use  to  separate  them 
from  the  father's  other  goods  and  lock  them  up  for  the  four  inter- 
Ycning  days,  eyen  if  he  had  been  provided  with  a  place  to  keep 
them,  when  the  want  of  such  a  measure  could  have  given  the 
father  no  appreciable  degree  of  false  credit  with  the  public.  A 
different  construction  would  make  a  thing  purchased  from  the 
father  useless  to  the  son,  so  long  as  he  continued  to  inhabit  the 
paternal  mansion.  When  the  son  opened  the  new  tavern  his 
mother  and  sister  kept  house  for  him,  and  his  father  did  jobs; 
but  the  son's  possession  and  use  of  the  goods  were  exclusive. 
But  if  mere  cohabitation  were  a  badge  of  fraud,  a  father's  sale 
to  his  unmarried  son  would  seldom  be  sustained.  It  certainly 
was  not  necessaxy  for  the  son  to  turn  his  father  out  of  doors; 
«nd  the  direction  seems  to  have  been  entirely  proper* 
Judgment  affirmed.  

BanoraiOH  or  FosBissioir  sr  Vshdob,  WHSir  Frauduxjdit:  Sea  Hm  prior 
MMs  in  this  seriM  dtad  in  tiie  note  to  OaOku  ▼.  Loekwoody  42  Am.  Deo.  7M. 

Tub  PBDraPAL  casb  is  citsd  to  the  effisot  that  fnnd  in  a  mIo,  lemltiqg 
inm  a  £Bilnre  to  ofaange  the  pomeMion  of  the  property,  ia  a  quertioii  of  fad 
for  the  jnry,  in  SmUhr.  Stem,  17  Pa.  St.  362;  Chate  v.  Saliiim,  S  Om.  M2| 
McKMin  v.  Martin,  64  Pa.  St.  860;  and  in  Ihmlap  y.  BammamfiOe,  2  Cm. 
78;  HMgu9  ▼.  Bobmmm,  24  Pa.  81  11;  Borr  ▼.  JMte,  68  Id.  257;  Imek  t. 
ShanlUf  2  Fhila.  810^  as  showing  when  a  sale  is  not  fnadnlenl  on  aooonnt  ol 
the  neamosB  ol  the  relatinnship  between  the  partioii  and  oHmt  faols  and  air> 
inoident  thereto^ 
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iini'i: 


Obxbnawai/t  t;. 

p  PnnnxLTAau  Bsasi,  164.] 

VofiOB  BT  A  SiTsarr  to  tbb  GBnmoB  that  be  would  no  Umg&r  oaoMw 
himMlf  bomd,  and  reqa«rting  the  ereditor  to  get  payment  from  the 
debtoTy  will  not  ebidlTe  tiie  eniety,  upon  the  oreditor'e  lailare  to  me  the 
prinoipel  debtofa 

Nonon  bt  a  StnuErr  to  vbb  OuMDnofR,  most  oontein  e  podttve  diieotion  to 
him  to  ene^  with  e  dedlimtion  that  the  raiety  will  hold  himeelf  abiolTed 
if  the  notloe  le  not  oomplied 


Ddt  on  a  bond  against  a  Bvae/fy.  The  daf endant  ofEared  in 
evidence  a  notice  by  Adam  Bitsdier,  one  of  the  eueties  to  the 
plaintiff,  directing  him  to  take  another  bond  from  the  principal 
debtor,  or  payment,  and  stating  that  he  would  no  longer  con- 
sider himself  as  sorety.  This  evidence  mm  ezdnded,  and  the 
plainfiflp  ^fiA  lodgment. 

John  Weidman,  for  the  plaintiff  in  error. 

Kline  and  Pearson,  for  the  defendant  in  ecvair. 

By  OouBT.  The  role  for  cases  of  this  stamp,  laid  doim  in 
Oope  T.  Smiih,  8  Seig.  &  B.  116  [11  Am.  Bee.  683],  and  re- 
peated in  Cfardner  ▼.  Farree,  15  Id.  28  [16  Am.  Bee.  613],  re- 
qnires  the  notice  to  contain  a  positiye  direction  to  sue,  with  a 
declaration  that  the  sorety  will  hold  himself  absolved  if  it  be 
not  complied  with;  but  there  is  no  sach  direction  in  the  notice 
before  ns.  The  defendant's  co-snreiy  gave  notice  that  he  would 
no  longer  consider  himself  bound,  and  requested  the  creditor  to 
take  another  bond  or  payment.  What  was  the  creditor  to  infer 
from  that,  beyond  the  obvious  meaning  of  the  words  ?  The  re- 
quest to  take  another  bond  is  too  plain  to  be  mistaken  for  a 
request  to  sue;  but  the  request  to  take  payment  might  perhaps 
be  talran  for  a  hint  to  push  for  the  money.  But  according  to 
the  plain  rule  laid  down  for  all  cases,  a  hint  is  not  enough.  It 
requires  an  explicit  direction  to  sue,  that  there  may  be  no  mis- 
apprehension of  the  meaning.  It  is  as  easy  to  speak  plainly  as 
mysteriously;  and  there  would  be  no  certainiy  in  the  rule  if  it 
left  the  courts  to  grope  for  the  meaning  of  the  sureiy  among 
ambiguous  words.  Oases  will  arise  which  it  would  be  difficult 
to  determine;  and  we  should  in  the  end  have  no  rule  at  all.  Nor 
would  the  creditor  know  how  to  keep  himself  safe,  unless  he  were 
to  fly  at  the  principal  on  the  first  intimation  of  the  sureties'  impa- 
tience.   Had  his  laches  exonerated  one  of  the  sureties,  in  this 
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instance  it  may  well  be  that  he  ooold  not  have  proceeded  against 
the  other;  but  it  is  yeiy  clear  that  both  are  bound. 
Judgment  affirmed.  

Cbbditob's  Failubb  to  Sub  Dbbtob,  whbm  NomriXD  so  to  Do,  when  doM 
or  dfynB  not  diBcharge  tarety:  Pain  v.  Pacbardt  7  Am.  Deo.  869,  and  note; 
Kmff  V.  Baldwin,  8  Id.  415,  and  note;  Manning  v.  ShotweU,  Id.  622;  Cope  v. 
fhniUJ^  11  Id.  582,  and  note;  Bruce  ▼.  Edwardt,  18  Id.  33;  Gaston  v.  Dun- 
lap,  23  Id.  104;  Bank  qfMotUpelier  v.  Dixon,  24  Id.  640.  In  Higerty  v.  Hig- 
erty,  1  Phils.  233,  on  the  authority  of  the  prinoipal  case,  it  was  said  that  tach 
notice  moat  be  a  positive,  dirtinct  oall  upon  the  creditor  to  pnrsae  the  prin- 
cipal, with  notioe  that,  nnlew  he  doee  to,  the  sorety  will  oonsider  himeelf  dia- 
eharged. 


SNAYldEiY  V.  WaQNEB.  - 

[3  PamnrxiTAiXA  Btavb,  378.] 

PiTBOHAAEB  ov  Laio)  Sold  undxb  A  JuDOMXHT  and  Valid  prooen  aoqnlrea 
a  right  to  the  poMession  of  the  judgment  debtor  which  will  rapport  aa 
action  of  ejectment. 

Dbtindaiit  w  a  Judombnt  Who  m  ts  PoflsiauoM  of  land  add  thereun- 
der can  not,  in  general,  make  any  defenae  against  the  Judgment  pur- 
chaser in  an  action  of  ejectment  brought  by  him. 

LiFB  ESTATB  OF  A  HUBBAND  IN  THB  LaITDS  OF  HIS  WnTB  can   UOt  be  BOld 

under  execution  against  him. 

EjEonoBNT.  The  defendant  in  error  claimed  title  to  the  land 
in  question  by  virtue  of  a  sale  under  a  judgment  against  the 
plaintiff  in  error.  Upon  the  trial,  the  defendant  offered  to 
prove  that  the  land  was  his  wife's,  and  the  only  interest  he  had 
in  it  was  a  life  estate.  The  oourt  refused  to  admit  the  evidenoe^ 
and  gave  judgment  for  the  plaintiff. 

John  Weidman,  for  the  plaintiff  in  error. 

Klines  for  the  defendant  in  error. 

By  Oourt,  Boosbs,  J.  It  is,  in  general,  true,  that  where  tbtf 
defendant,  in  a  judgment,  is  in  possession  at  the  time  of  the 
levy  and  sale,  he  can  not  make  any  defense  against  the  pur- 
chaser at  a  sheriff's  sale.  By  the  purchase  under  regular  pro- 
cess, the  purchaser  acquires  a  right,  at  least  to  the  possession  of 
the  debtor,  which  alone  will  support  the  action  of  ejectment. 
But  this  principle  can  not  apply  where  the  process  is  void;  as 
where  the  sheriff  undertakes  to  sell  a  life  estate,  which  he  can 
not  do,  as  is  ruled  in  Dennison'a  Appeal^  1  Pa.  St.  901,  and  in  a 
case  ruled  at  this  term,  and  not  yet  reported.  In  the  one  case, 
the  purchaser  has  some  light;  hete  he  has  none,  as  the  prooeed- 
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ing  of  the  sheriff  is  altogether  void.  The  evidence  offered  by 
the  defendant  proves  that  the  husband  took  his  wife's  purpart 
in  land,  not  money,  and  that  it  was  of  less  value  than  her  share 
of  the  estate.  The  husband  having  nothing  to  pay  out  of  his 
own  funds,  acquires  but  a  life  estate,  as  is  ruled  in  Blocker  v. 
Camumy,  Administrator  of  Hess,  1  Serg.  &  B.  460,  a  case  which 
can  not  be  distinguished  from  the  present. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

HuBBAvn's  Lms  Ebxati  in  thb  Lakds  of  his  Wxvh  b  liable  to  eanootioiix 
Coomba  ▼.  Jcrdan,  22  Am.  Deo.  236;  Freeman  on  Exeontiont,  mo.  186.  In 
PennBylvuiia,  however,  on  the  aothority  of  the  principal  oaie,  the  rule  ia 
otherwise:  Oardon  v.  Iftgrdhamy  1  Orant,  106;  E}frkik  v.  HeMck^  18  Pia.  Stb 
408;  KiKti  y.Long,  80  Id.  602. 

The  FBOfciPAL  gisb  is  also  oitkd  in  Sna/vdjf  t.  Wagner,  8  Pia.  St.  896» 
to  the  eflBBot  that  where  a  husband  in  right  of  hia  wife  aooepta  land  at  an 
appraised  value,  nnder  a  partition  of  the  orphans'  oonrt^  and  enteis  into  a 
bond  to  pay  the  valuation  to  the  other  heirs,  he  aoquirea  a  life  estate  in  hia 
wife's  share  of  the  land«  and  a  fee  simple  in  the  residne. 


Baskos^b  Apfeajl. 

[t  PanmLrAaxA  Sxatk,  804.] 

Ixnmioir  ov  the  Tistatob,  to  bk  Coiajkjtkd  from  the  whole  wOlv  rnnst 
govern  its  oonstniotion. 

RssiDUABT  Clause  ts  a  Will,  Which  Dibsctb  that  the  remainder  of  the 
property  shall  be  equally  divided  among  the  testator'a  heirs,  will  be  eon- 
stmed  by  resorting  to  the  statate  of  distribation,  by  wliioh  the  ehildiea 
and  grandchildren  would  take  per  stirpes,  and  not  per  capita. 


Affeal  from  an  order  of  the  orphans'  court,  confirming  the 
report  of  an  auditor,  distributing  the  residue  of  the  estate  of 
William  Wilson  to  his  children  and  grandchildren,  share  and 
share  alike.  The  testator  directed,  after  malnng  various  lega-. 
des,  that  the  remainder  of  his  estate  should  be  equally  divided 
between  all  the  heirs.  At  the  time  of  his  death  he  left  living 
three  children,  and  four  grandchildren,  the  children  of  a  de* 
ceased  son.    The  further  &ct8  appear  in  the  opinion. 

Hamilton  Alrvoks,  for  the  appellant. 

Boberts,  for  the  appellees. 

By  Court,  Bogebs,  J.  The  intention  of  the  testator  to  be  col- 
lected from  the  whole  will,  must  govern  the  construction;  and 
from  the  whole  instrument,  taken  together,  we  are  of  the  opin- 
ion that  the  testator  has  reference  to  the  intestate  laws,  l^  which 
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his  estate -will  be  divided  among  his  children  and  gzandchildren, 
per  sHrpes.  After  malring  certain  bequests,  he  directs  the  re- 
nuunder  of  his  goods,  stocks,  etc.,  to  be  apixnused  and  eqnallj 
divided  among  the  heirs.  By  these  expressions,  he  means,  his 
own  heirs,  which  can  only  be  ascertained  by  resorting  to  the 
statute  of  distribution,  as  has  often  been  done  in  analogouf 
cases;  and  taking  this  to  be  the  rule,  it  descends  to  the  chil* 
dren  and  grandchildren,  per  stirpes.  This  shows  the  persona 
who  are  to  take,  and  the  same  rule  must  be  applied  to  the 
quantum  of  the  estate.  By  all  the  hekrs,  the  testator  means  his 
children  and  grandchildren,  who  in  his  eye,  and  hy  intendment 
of  law,  constitute  but  one  heir.  And  this  rule  not  only  pro- 
duces equiiy,  but  receiyes  confirmation  from  the  preceding  pari 
of  the  will;  for  when  the  testator  speaks  of  his  children,  he 
specifies  them  by  name;  but  when  he  refers  to  his  grandchil- 
dren, he  speaks  of  them  as  a  class.  Thus  he  bequeathes  pari 
of  his  estate  to  be  divided  equally  between  his  daughter  Peggj 
and  his  son  Daniel's  children,  and  John  Black's  children;  sul> 
stituting  his  grandchildren  as  a  branch,  in  the  place  of  theii 
xespectiTc  parents. 

The  court  therefore  reverses  the  decree  of  fhe-oouri  below, 
and  directs  that  the  money  be  distributed  among  the  ohildrBr 
and  grandchildren,  per  stirpes,  and  not  per  oapUa. 

JsTKtmov  OF  Tbsvatob  must  si  Oathibxd  ntoM  Whols  Will:  Sao  Hu 
prior  OMM  in  this  seriM  dted  In  the  note  to  Skmer  mud  Ban^§  ^fpsalf  onI^ 
008. 

WoBD  Hbbs  will  bs  Covskbubd  to  Umax  PsaaoirAL  BMnMuanM 
Meed  v.  BmeUeif^  40  Am.  Deo.  681;  Skmer  ami  Bmnr^e  Append^  Mte,  SQSL 


MOBBIB    V.   WaLLAQB. 

[S  PBnwiLTAxxA  BxAxm,  n9 J 
Isvisi'MSwr  ST  A  Tbubtib  ux  TEX  Stock  of  a  bank-whioh 

epeoie  paymenti  ii  a  breeoh  of  hie  tnuit. 
TBUBTXBCAKMOTlirnBTTHxTBnaTpBOPEBTTinhieownnamei    Ifhedov 
■0^  the  culm  que  Inul  may  either  iniist  upon  a  tnmcferof  theinTeetmeat^ 
or  oherge  the  tnutee  with  the  amoant  inveeted  with  interest. 

Aooomrr  by  the  appellees  against  their  trustee,  praying  for  a 
settlement  of  the  trust.  The  accounting  was  refexred  to  an 
auditor,  who  refused  to  allow  an  item  to  the  credit  of  the 
trustee.  Itappeared  that  the  trustee  had  invested  certain  funds 
of  the  trust  estate  in  a  bank  which  had  stopped  specie  payments. 
This  investment  was  made  in  his  individual  name.    The  cou^ 
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affinned  the  report  of  the  auditor,  and  charged  the  Izustee  with 
the  amount  of  the  inTestment,  with  intereet  theieon.  From  this 
decree  the  trustee  appealed. 

WOliston^  for  the  appellant. 

Knox,  for  the  appellees. 

By  Oourt»  Boosbs,  J.  In  addition  to  the  Tiews  of  Judge 
Oonyngham,  which  we  adopt»  we  think  the  cause  is  against  the 
appellant  on  another  ground.  The  trustee,  Ifr.  Morris,  has 
thought  proper  to  take  the  transfer  of  the  stock,  purchased  with 
the  funds  of  the  cestui  que  inui,  in  his  own  name.  The  nature 
of  the  tanansaotion,  as  he  now  represents  it,  nowhere  appears  on 
the  books  of  the  bank,  nor  is  there  any  written  memorandum; 
but  the  case  rests  on  the  intention  of  the  trustee,  deduced  only 
from  his  acts  and  declarations  at  the  time  of  the  inyestment. 
Granting  that  Ifr.  l^orris  acted  bona  fide,  which  I  am  not  dis- 
posed to  deny,  yet  this  is  a  practice  which  we  unequivocally 
oondenm,  and  have  always  done  so;  and  if  persisted  in,  it  musk 
be  at  the  peril  of  the  trustee.  The  rule  which  makes  them  per- 
sonally liable,  is  intended  to  prevent  fraud,  avoiding  the  tempta- 
tion to  put  the  profits  of  the  investment  in  their  own  pockets, 
and  throw  the  loss,  if  any,  on  others:  a  temptation,  to  which 
fliose  who  act  in  a  fidudazy  character  are  exposed,  and  produc- 
ing an  injustice  which  may  be  perpetrated,  if  allowed,  almost 
without  the  possibiliiy  of  detection.  It  is  said,  that  guardians 
frequently  purchase  stock  in  their  own  names,  with  the  money 
of  their  wards,  intending  it,  at  the  time,  for  the  exclusive  ben- 
efit of  the  latter.  If  so,  the  sooner  there  is  an  end  put  to  the 
practice,  the  better,  as  it  may  lead  to  fraud,  and  can  answer  no 
good  purpose  whatever.  It  does  not  deserve  the  countenance 
of  a  court  of  justice,  for  another  reason.  When  the  funds  of 
the  cestui  que  inui  are  invested  in  the  name  of  the  trustee,  there 
is  always  a  difficulty,  sometimes  insurmountable,  in  tracing  the 
money  to  the  benefit  of  the  cestui  que  trust;  the  consequence  of 
whic^  is,  that  the  funds  of  the  cestui  que  trust  are  taken  to  pay 
the  debt  of  an  insolvent  trustee.  As  this  is  oontraxy  to  every 
principle  of  equity,  it  should  be  avoided,  if  possible;  we  there- 
fore wish  it  to  be  distinctly  understood,  that  we  regard  such 
an  investment  as  a  legal  fraud,  liable  to  all  the  consequences  as 
such,  without  regard  to  the  intention,  or  integrity  of  the  trustee, 
or  the  honesty  and  good  faith  of  the  particular  transaction.  It 
is  of  the  first  importance  to  the  cestui  que  truest,  and  we  think 
for  the  benefit  of  the  trustee  himself,  that  their  funds  should 
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not  be  intermixed,  but  should  be  kept  separate  and  distinct. 
For  unless  this  rule  is  observed,  it  puts  the  trustee  in  the  power 
of  the  cestui  que  trusty  who  may,  at  his  option,  either  insist  on 
the  transfer  of  the  stock,  or  other  inyestment,  or,  if  he  chooses, 
change  the  trustee  with  the  price  and  legal  interest. 

The  same  principle,  be  it  observed,  applies  to  all  persons, 
whether  guardians,  executors,  or  others  who  act  in  a  fiduciary 
character.  Nor  does  the  obiier  opinion  of  Ifr.  Justice  Kennedy, 
in  Lukene^  Appeal,  7  Watts  &  S.  48,  interfere  with  the  broad 
principle  there  laid  down,  but  the  case  aflbms  it:  for  he  merely 
says,  **  that  taking  a  transfer  in  the  name  of  a  guardian  will  not 
itself  be  sufficient  to  set  aside  a  settlement  made  by  the  ward 
with  the  guardian,  without  other  drcumstanoes  being  shown, 
from  which  it  may  be  inferred  that  the  ward  has  not  been  fairly 
dealt  with."  He,  however,  nowhere  intimates  (but  the  oontraxy 
is  decided)  that  it  is  not  such  a  fraud  in  l%w,  as  the  minor  can 
take  advantage  of  at  his  will  and  pleasure.  And  the  same  thing, 
in  effect,  and  for  the  same  reason,  is  ruled  in  Myers  v.  Eniriben, 
6  Id.  44  [40  Am.  Dec.  638],  where  it  is  decided,  that  a  factor 
who  sells  the  goods  of  his  principal,  consigned  to  him  for  that 
purpose,  and  takes  the  notes  of  the  vendee,  which  he  has  dis- 
counted for  his  own  accommodation,  thereliy  becomes  respon- 
sible for  the  amount  of  sales,  in  the  event  of  the  insolvency  of 
the  purchaser.  It  is  ruled,  on  the  ground  that  the  temptation 
to  abuse,  afforded  by  a  usage  to  use  the  money  of  the  principal, 
is  too  strong  to  be  tolerated.  So  in  Wren  v.  JTtrton,  11  Yea. 
882,  it  is  said,  that  an  agent  who  places  his  principal's  money 
to  his  own  account  with  his  general  banker,  takes  the  risk  of 
the  banker's  failure:  and  the  reason  given,  is,  that  he  can  not 
BO  deal  with  it  as  to  be  able  to  treat  it  as  the  money  of  his  prin- 
cipal, or  his  own,  according  to  the  event.  Nor  can.  it  be  per- 
mitted that  the  trustee,  Mr.  Monis,  may  treat  the  stock  as  his 
own,  or  as  the  cestui  que  trusts,  as  it  may  fall  or  rise  in  value. 

The  decree  is  affirmed. 


IxvxanoDiTs  tbat  TBUsnns  mat  Make  with  thb  Trust  Funds:  8m 
the  note  to  Nyee*$  EOaie,  40  Am.  Deo.  606^18,  where  this  sabjeot  ie  oon- 
■idered  at  length.  In  Oaritehe  v.  /*rjert,9  Mo.  App.  294,  a  trustee  was  held 
liable  for  investing  trost  funds  In  bonds  secored  by  mortgage  on  a  ohimdi 
building,  citing  the  prindpal  ease. 

Trustxx  MnaiTO  Tbust  Fuime  with  his  owk  m  Lubu  vob  Istbbbst: 
JRkiggM  v.  Einffgold,  18  Am.  Dec.  250;  KnowUtm  v.  Bradleif,  43  Id.  $O0| 
MeAOider  v.  Camnumwealih,  30  Pa.  St.  638,  dting  the  principal 
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OvEOtas  V.  TiuuL 

[t  PBOniLTAau  BXIAXB,  MA.] 

bMBiuionT  OinraiADmro  Tkbmb  ow  KiooTTA»n«Tnr,  iogelbir  wllli  a  poww 
to  oonfeM  judgment^  and  releMing  all  errors  and  wahring  itej  of  ezoea- 
tkn  and  the  right  of  inqnintioii  on  real  eetate,  b  not  a  pcondieoiy  note 
entitled  to  days  of  grace. 

VnoiBD  iflsae,  to  tiy  tbe  title  to  the  proceeds  of  a  sheriff's 
Bsle,  of  ceriBan  properij  of  L.  Smith,  l^ler  claifnecl  under  an 
ezeoation  levied  on  the  seoond  of  June,  issued  on  a  judgment 
entered  on  the  tenth  of  ICaroh.  founded  on  the  following  instni- 
ment: 

nOOO.  AxBMMn,  Feb.  16, 184S. 

For  valne  reoeiTed,  I  piromise  to  pay  Francis  l^ler  and  LstI 
Weetfarook,  or  bearer,  one  thousand  dollars,  with  interest,  by 
the  first  day  of  June  nesdi.  And  I  do  hereliy  authorize  any  attor- 
ns of  any  court  of  xto>rd  in  PennsylYania  to  appear  for  me  and 
confess  judgment  for  the  above  sum  to  the  holder  of  this  single 
bill,  witii  costs  of  suit,  hereliy  releasing  all  errors  and  waiving 
stay  of  execution  and  the  right  of  inquisition  on  real  estate;  also 
waiving  the  right  of  having  any  of  my  property  appraised  which 
may  be  levied  upon  l^  virtue  of  any  execution  issued  for  the 
above  sum.  L.  Smtth." 

Overton  claimed  under  an  execution  against  Smith,  placed  in 
ihehandsof  the  sheriff  prior  to  the  second  of  June.  Judgment 
was  given  for  l^ler. 

0a9e  and  Overton,  for  the  plaintiff  in  error. 

JSZtoeB  and  WtUiaton,  for  the  defendant  in  error. 

By  Oourt,  Gibsoh,  0.  J.  No  case  like  the  present,  nor  any- 
thing from  which  a  principle  applicable  to  it  can  be  drawn,  is 
found  in  the  books.  The  note  is  for  the  payment  of  money;  it 
is  payable  to  bearer;  and  it  is  payable  absolutely:  yet  it  is  obvi- 
ous that  it  was  not  intended  to  be  negotiable  in  a  commercial 
sense,  and  that  the  maker  was  not  to  have  the  usual  days  of 
grace.  The  debt  is  stiU  between  the  original  parties;  and  the 
contract  by  which  it  was  created  is  to  be  interpreted,  like  any 
other,  by  tiieir  actual  meaning.  If  they  meant  to  make,  not  a 
promissory  note,  within  the  statute  of  Anne,  but  a  special  agree- 
ment, with  power  to  enter  up  judgment  on  it,  they  are  bound  by 
the  result  as  they  themselTes  viewed  it.  Such  is  one  of  the 
prineiples  of  PaUerson  v.  Fcindexter,  and  Boker  t.  EdMord^  6 
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Watts  k  S.  281  [40  Am.  Dec.  654],  in  which,  howeyer,  there  wfts 
no  express  promise. 

Nor  would  a  subsequent  holder  take  the  paper  on  any  other 
terms  than  those  expressed  in  it.    It  has  in  it  all  the  parts  of  a 
promissory  note;  but  it  has  more:  it  contains  not  only  a  warrant 
to  confess  judgment  with  a  release  of  errors,  but  an  agreement 
to  waive  appraisement  and  stay  of  execution.    But  a  negotiable 
bill  or  note  is  a  courier  without  luggage.    It  is  a  requisite  that 
it  be  framed  in  the  fewest  possible  words,  and  those  importing 
the  most  certain  and  precise  contract;  and  though  this  requisite 
be  a  minor  one,  it  is  entitled  to  weight  in  determining  a  ques- 
tion of  intention.    To  be  within  the  statute,  it  must  be  free 
from  contingendee  or  conditions  that  would  embarrass  it  in  its 
course;  for  a  memorandum  to  control  it,  though  indorsed  on  it, 
would  be  incorporated  with  it  and  destroy  it.    But  a  memoran- 
dum which  is  merely  directory  or  oollat^nd,  will  not  affect  it. 
The  warrant  and  stipulations  incorporated  with  this  note  eyince, 
that  the  object  of  the  parties  was  not  a  general,  but  a  special 
one.    Payment  was  to  be  made,  not  as  is  usual  at  so  many  days 
after  date,  but  at  a  distant  day  certain;  yet  the  negotiability  of 
the  note,  if  it  had  any,  as  well  as  its  separate  existence,  was  in- 
stantiy  liable  to  be  merged  in  a  judgment,  and  its  circulation 
arrested  by  the  debt  being  attached,  as  an  incumbrance,  to  the 
maker's  limd;  and  it  was  actually  merged  when  it  had  nearly 
three  months  to  run.    Now,  it  is  hard  to  conceive  how  the  com- 
mercial properties  of  a  bill  or  note  can  be  extinguished  before 
it  has  come  to  matnriiy.    That  is  not  all.    A  warrant  to  confess 
judgment,  not  being  a  mercantile  instrument,  or  a  legitimate 
part  of  one,  but  a  thing  collateral,  would  not  pass  by  indorse- 
ment or  delivery  to  a  subsequent  holder;  and  a  curious  question 
would  be,  whether  it  would  surviye  as  an  accessory  separated 
from  its  principal,  in  the  hands  of  the  payee  for  the  benefit  of 
his  transferee.    I  am  unable  to  see  how  it  could  authorize  him 
to  enter  up  judgment,  for  the  use  of  another,  on  a  note  with 
which  he  had  parted.    But  it  may  be  said,  that  his  transfer 
would  be  a  waiver  of  the  warrant  as  a  security  for  himself  or 
any  one  else;  and  that  subsequent  holders  would  take  the  note 
without  it.    The  principle  is  certainly  applicable  to  a  memo- 
randum indorsed  after  signing,  or  one  written  on  a  separate 
paper.    But  the  appearance  of  paper  with  such  unusual  stipu- 
lations incorporated  with  it,  would  be  apt  to  starUe  commerdal 
men  as  to  their  effect  on  the  contract  of  indorsement,  and  make 
them  reluctant  to  touch  it.     All  this  shows  that  these  partiea 


July,  1846.]  GoBDON  v.  Cahp.  647 

conld  not  have  intended  to  impxeea  a  coznmeroifJ  ohaiaoter  on 
the  note,  dxagging  after  it,  as  it  wotildy  a  train  of  special  pro- 
Tisions  which  would  materially  impede  its  circulation.  As  it 
was  not  a  negotiable  note  within  the  statute,  the  usual  days  of 
grace  could  not  be  added  to  the  ostensible  day  of  payment;  and 
as  the  judgment  was  ripe  at  the  expiration  of  that  day,  the  exe- 
cution was  sustained  by  it,  and  being  prior  in  deliTezy  to  the 
sherifT,  was  entitled  to  prioriiy  of  satisfaction. 
Judgment  affirmed.  

BiQinBim  or  a  FKomnoaT  Kon:  fTooOey  t.  Serffumi,  14  Am.  Deo.  419^ 
and  note;  Oota  t.  Buckf  41  Id.  461^  and  prior  oMei  in  tiiii  ierias  died  ia 
note.  In  Oook  v.  SaUviee,  16  Id.  482,  the  enential  qnaiitieeof  a  bill  or  note 
were  held  to  be^  that  it  be  payable  at  all  events,  and  not  oontingently  or  oat 
of  a  partionlar  fond,  and  that  it  be  for  the  payment  of  money  only,  and  not 
for  tiie  performanoe  of  any  other  aet,  or  in  the  alternative.  In  Zimmemum 
w.  Andemm^  67  F^  St.  4223,  an  inatroment  containing  terma  of  negotiaUlity, 
**  with  intereet,  waiving  right  of  appeal  and  all  valnation,  apprala^nient,  atay, 
and  exemption  lawa,**  waa  held  to  be  a  prominory  note.  In  this  oaae  tiie 
principal  oaae  was  referred  to  and  distingaished. 


GrOBDON  V.  Gamp. 

[S  PanMXLVAXXA  Stasi,  849.] 

OomsABUi  or  Ora  To  wkbhip  can  hov  Sxll  PaoFSBmr  nndsr  an  ezeeatloB 
iasned  and  directed  to  a  oonstable  of  another  townahip.  If  be  does  so^  Ua 
aets  amonnt  to  a  trespass. 

BsFLivni.  The  defendant  oflbred  to  proTC  title  in  himself 
hy  Tirtue  of  a  sale  under  an  execution,  issued  to  the  constable  of 
Herriok  township,  and  returned  by  the  oonstable  of  Standing- 
Stone  township.  The  court  rejected  the  evidence  and  gave 
judgment  for  the  plaintiff.  The  further  facts  appear  in  th» 
opinion. 

Overton^  for  the  plaintiff  in  error. 

Etwdl,  for  the  defendant  in  error. 

By  Court,  BuBNsmB,  J.  The  ciyil  jurisdiction  of  a  constable 
was  unknown  to  the  common  law.  He  deriyes  all  his  oiTil  au- 
thority and  jurisdiction  from  legislative  enactment.  The  act  of 
the  fifteenth  of  April,  1884,  Purd.  Dig.  178, 179, 6th  ed.,  makes 
him  a  township  officer,  and  provides  for  his  annual  election  and 
appointment.  Prior  statutes  had  similar  provisions,  but  they 
are  superseded  in  the  act  of  1884.  The  hundred  dollar  act,  of 
the  twentieth  of  March,  1810,  directs  the  justices  of  the  peace 
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to  issue  their  process  to  the  constable  of  the  township  or  district 
where  the  defendant  usually  resides,  or  can  be  found,  or  to  the 
next  constable  most  conyenient  to  the  defendant:  6  Smith,  IGl; 
Purdon,  626.  The  supreme  court  has  rery  properly  allowed  the 
magistrate  a  liberal  discretion  in  the  direction  of  his  process. 

It  has  been  held  that  a  warrant  directed  hy  the  justice  to , 

constable,  if  it  is  executed  hy  the  proper  constable  of  the  dis- 
trict, is  well  directed.  The  reason  given  is,  that  the  word  con- 
stable, with  a  blank,  can  not  be  said  to  be  directed  to  the  wrong 
constable,  and  may  be  understood  as  directed  for  the  right  one. 
It  is  bettor  to  direct  it  to  the  constable  by  name,  or  to  the  con- 
stable of  the  district  generally:  Paul  t.  VanHrk  et  a2.,  6  Binn. 
128.  A  justice  issued  an  execution  directed  to  the  constable  of 
B.  district,  four  miles  from  the  township  of  A.,  where  the  de- 
fendant resided,  a  township  lying  between  them;  it  was  held, 
that  as  the  act  was  directory,  the  justice  was  to  determine  the  next 
constable  most  conyenient  to  the  defendant,  and  that  the  execu- 
tion was  for  that  reason  not  Toid:  Smiih  et  al.  t.  Schelly  18  Serg. 
&  B.  886. 

No  cace  has  been  decided,  that  an  execution  directed  to  the 
constable  cf  a  particular  township,  can  be  handed  over  by  him 
to  the  constable  of  another  township,  to  whom  it  was  not  di- 
rected, and  that  the  latter  could  legally  execute  it.  Here  th€ 
execution  was  directed  to  the  constable  of  **  Herrick,"  who  gave 
it  to  the  constable  of  **  Standing-Stone."  Ereiy  act  done  bj 
the  constable  of  Standing-Stone  was  illegal.  His  sale  was  as  il 
no  execution  had  issued.  His  acts  were  utterly  void;  and  he 
was  a  trespasser.  It  is  contended  we  should  sanction  this  prac- 
tice, because  it  prevails,  and  is  convenient  in  Bradford  county. 
If  so,  the  sooner  an  end  is  put  to  the  practice  the  better.  There 
is  no  law  to  authorize  it;  and  all  trading  between  oonstebles 
leads  to  corruption  and  injustice,  and  should  be  discouraged. 
This  court  decided  in  Pittebuxg,  at  the  last  term,  Snapp  v.  Com" 
fnanwedUh,  2  Pa.  St.  49,  a  case  from  Fayette  county,  that  when 
one  constable  handed  an  execution  to  another  to  collect  for  him, 
and  he  received  the  amount  of  the  execution  from  the  defendant, 
and  then  ran  off;  his  bail  was  not  liable.  The  bail  were  onlj 
responsible  for  the  execution  issued  to  their  principal  in  a  legal 
manner.  Here  the  constable  of  Standing-Stone  levied  and  sold 
on  an  execution  directed  to  the  constable  of  Herrick.  The  day 
after  the  sale,  this  replevin  was  brought  against  the  purchaser. 
It  does  not  appear  that  any  money  was  paid,  and  the  constable 
returned,  not  that  he  had  received  the  money,  but  that  he  had 
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sold  for  thiriy-nine  dollani  and  86Tenty-flTe  oents.  Sale  indem- 
nified by  James  Gordon,  the  eleyenih  of  Mardh  (the  sale  was  on 
the  tenth),  the  above  property  replevied.  Signed,  H.  S.  Ste- 
phens, constable  of  Standing-Stone. 

The  rejection  of  this  return  of  sale  is  the  only  emxr  oom- 
plained  of.    In  so  doing,  the  oonrt  were  deady  ri(^l 

The  judgment  is  affirmed. 


Mahh  t;.  MoDowBLL. 

Bbbaob  or  AS  AmMMMMKT  TO  BsooMB  ▲  Smnerrforlhs 
fntnie  oontnMsti  vusj  bo  reoownd  on. 

AssuMMUT.  The  defendant  had  agreed  to  become  bail  tor  flie 
deHveiy  of  a  canal  boat  by  William  Fanx,  to  the  plaintifb,  con- 
stitating  the  firm  of  A.  Stick  &  Oo.  On  the  trial  the  plaintiilli 
offered  in  evidence  an  agreement  between  the  plaintifb  and 
Fanx,  signed  by  all  the  parties  thereto,  except  Frick,  one  of  the 
partners.  The  evidence  was  exdnded,  and  verdict  given  tor 
the  defendant.    The  farther  facts  appear  in  the  opinion. 

Pleasantof  for  the  plaintiflfs  in  error. 

Oonify,  for  the  defendant  in  error. 

By  Conrt,  Gibsoh,  0.  J.  Thoo^  it  is  generally  tme,  says 
Mr.  Newland,  in  his  treatise  on  contracts,  page  92,  that  no  bill 
lies  for  specific  performance  of  a  contract  which  relates  to  a  per- 
sonal chattel,  it  is  otherwise  where  the  contract  is  incomplete, 
and  looks  to  the  execution  of  articles  to  carry  it  out.  The  de- 
fendant's agreement  seems  to  be  of  that  stamp.  ''  Mr.  Fanx,'* 
said  he,  in  his  letter  to  the  plaintiffs,  **  called  on  me  this  morn- 
ing to  go  his  bail  for  the  delivery  of  a  large  Pennsylvania  canal 
boat  next  spring,  of  saoh  dimensions  as  may  be  agreed  on.  I 
agree  accordingly  to  go  bail  for  Mr.  Fanx's  deliveiy  of  a  canal 
boat  next  spring,  as  above."  It  seems  to  have  been  intended  hy 
this,  that  he  should  become  a  party  to  the  principal  contract, 
hj  signing  the  articles  afterwards  prepared;  and  a  bill  would  lie 
to  compel  him  to  do  so,  or  an  action  would  lie  for  compensation 
at  the  plaintiff's  election.  Whether  this  action  be  considered 
the  one  or  the  other,  the  result  is  the  same  as  to  the  admissibil- 
iiy  of  the  articles  as  a  part  of  the  promise.  They  are  evidence 
of  the  agreement  to  which  he  promised  to  accede;  and  they  are 
proper  to  show  for  what,  and  how  far  he  consented  to  be  bound. 
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Hie  difficulties  that  might  beset  an  action  on  the  articles  againsl 
Faux  are  out  of  the  case;  the  argument  that  a  surety  is  no  fur* 
ther  bound  than  his  principal,  being  inapplicable  to  an  action 
against  the  defendant,  not  as  a  surety,  but  as  a  party  who  broke 
an  original  and  independent  promise  to  become  a  surety.  And 
the  defendant  is  separately  liable  in  this  action,  to  the  extent  he 
would  haye  been  jointly  liable  had  all  the  parties  signed  tlie  ar- 
ticles. That  they  were  not  signed  by  all,  is  immaterial.  The 
promise  did  not  refer  particularly  to  an  agreement  CTidenoed  by 
a  specialty,  or  a  writing  of  any  kind.  It  would  be  sufficient  to 
fix  him  with  responsibility,  that  Faux  and  the  plaintiffs  orally 
agreed  to  the  terms  embodied  in  the  articles;  and  after  they  had 
done  their  part  by  deliyering  the  boat  Caroline  to  Faux  in  con- 
formity to  them,  the  defendant  could  not  object  that  they  had  not 
signed  them.  It  would  be  a  fraud  on  him  to  attempt  it.  The 
bargain  he  undertook  to  guarantee,  was  inducement  to  proof  of 
his  promise;  and  as  the  terms  of  it  were  contained  in  the  ax^ 
tides,  they  ought  to  haye  gone  to  the  jury. 
Judgment  rerersed,  and  a  vevUre  de  novo  awarded. 


BXTLKLET   V.  E< 


%rAbiW 


(t  PSRaRLTAKXA  SXATK,  868.] 

Horar  nr  tbi  Havdb  or  a  Pubuo  Ohiceb,  tteuawt  of  Hm  bosid  ef  uhMl 
direotea,  designed  for  the  pftyment  of  teaohen,  can  not  be  ettMhed  in 
an  aotion  against  a  teacher  on  a  debt  owed  by  hitru 

Attagbmert.  Plaintiff  reoo^ered  a  judgment  against  the  de- 
fendants, and  attached  certain  moneys  in  the  hands  of  John 
Paul,  claimed  to  be  due  from  him  to  the  defendant  Ulp.  It 
appeared  that  Paul  was  the  treasurer  of  the  board  of  school 
directors,  and  the  money  was  due  Ulp  on  his  salary  as  teacher. 
Judgment  was  given  for  the  defendants.  The  forttier  fsots  a^ 
pear  in  the  opinion. 

PleasaiUy  for  the  plaintiff  in  error. 

Hegins,  for  the  defendant  in  error. 

By  Court,  Sebosant,  J.  The  person  in  whose  hands  this 
claim  was  attached  held  the  moneys  in  his  official  capacity  as 
treasurer  of  the  board  of  school  directors,  in  common  with  other 
money,  to  be  applied  towards  the  payment  of  teachers,  acoordin|^ 
to  the  rules  and  regulations  of  the  actsof  assembly  for  the  main- 
tmanoe  of  pabUo  aohodls,  and  not  as  a  pshale  dabi  diM. 
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him  to  {he  defendants.  His  sitastion  does  not  appear  to  ns  to 
be  distingniahed  from  that  of  a  sherifT  or  prothonotazy,  who  has 
money  in  his  hands  as  a  pahlic  officer;  and  it  has  been  deter- 
mined that  these  are  not  liable  to  the  process  of  attachment. 
Gh:eat  public  inoonYenience  would  ensuCy  if  money  could  be 
thns  arrested  in  the  hands  of  officers,  and  they  be  made  liable 
fco  all  the  delay,  embarrassment,  and  trouble  that  would  ensue, 
from  being  stopped  in  the  routine  of  their  business,  compelled 
k>  appear  in  court,  employ  counsel,  and  answer  intezzogatories, 
ts  well  as  take  care  that  the  proceedings  are  regularly  carried 
on,  and  bail  to  return  duly  given.  If  a  precedent  of  this  kind 
were  set,  there  seems  no  reason  why  the  state  or  counly  tzeas- 
orers,  or  other  fiscal  officers  of  the  commonwealth,  or  of  muni- 
fiipal  bodies,  may  not  be  subjected  to  the  levying  of  attachments, 
which  has  neyer  been  attempted,  nor  supposed  to  come  within 
the  attachment  law.  We  do  not,  therefore,  think  this  is  such  a 
debt  as  is  contemplated  hy  that  law. 
The  judgment  is  affirmed. 


MotHST  or  TBS  Hahdb  or  a  RHBmi'r,  ob  Ononwiss  n  nn  Gosvoov 
ov  THB  Law,  b  not  liaUe  to  attftehment:  Dawnm  t.  HUoomht  18  Am.  Dep. 
B18s  Bawdm  v.  SehaiaeU,  23  Id.  170;  PraUie$  r.  BUm,  U  Id.  681|  BUOt  t. 
VoMtry^  42  Id.  860,  and  prior  omm  In  thii  serias  dted  in  note;  Marvim  ▼• 
ffoiol^  48  Id.  647.  TheprinaipftlcaaeiidtedtotheeffBOtthatamiuiioipftl 
gorpoiatiott  it  not  liable  to  garniihmentt  ia  OMly  {/Erte  t.  AMQp^28Fk  St 
174|  Jf^rwfciT.  OMiMvo^  46  HL  186. 


Wberf  Bbanoh  Bask  v.  Fouobb. 

(8  PMJWILT4WA  SCAVB,  809.] 

Bamm.  Bmploted  to  Ck)LLBor  a  Pbomissobt  Notb  mntt  preMnt  Hm 

for  payment,  and  give  notioe  of  diahonor,  only  when  those  meararea  an 
neoeoeary  to  preserve  iti  employer's  reconrae  to  those  who  are  contin- 
gently responsible  to  him. 

.ionoB  or  THS  DmHOHoa  or  a  FaoMissoBT  Notb  need  not  be  gi^en  to  an 
indorser,  when  the  members  of  the  firm  making  the  indorsement  are 
also  members  of  the  firm  who  made  the  note. 

AsBUMHUT  against  Fulmer  as  an  indorser  of  a  promissozy  note. 
In  defense  of  the  action  the  defendant  set  up  the  failure  of  tiie 
bank  to  giye  notioe  to  the  indorsers  of  a  certain  promiBsozy 
note  left  with  it  for  collection,  whereby  recourse  against  them 
was  lost.  The  note,  in  regard  to  whiohit  was  claimed  the  bank 
was  n^Iigent,  was  drawn  I7  Beers,  CkKdiran  &  Clo. ,  and  indorsed 
by  Ck>chian  &  Pteiy.    The  flisfe-namad  im  waa  eoaapoasd  of 
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Been^  Peny,  A.  Ooohzan^  B.  Oodaasi,  snd  Wiloox.  Perzy,  A« 
OoohxBn,  «nd  B.  Ooohrasi  were  also  xnemberB  of  the  firm  of 
Ooohxaa  &  Pony,    Judgment  was  given  for  the  defendant. 

Amulrong  and  Maynard^  for  the  plaintiflfB  in  error. 

EOig  and  Qreentmgh^  for  the  defendant  in  error. 

ByConrt,  Oomov,  0.  J.    Ooiyell  testified  that  the  note  drawn 
bj  Beers,  Ooehran  &  Oo.  was  left  at  the  bank  with  general  in- 
stmotions  to  eolleot  it,  and  to  apply  the  aTails  of  it  to  Fnlmer's 
indorsement  of  Ooehran's  separate  note;  and  whether  it  is  viewed 
as  having  been  deposited  simply  for  collection,  or  as  collateral 
secnriiy,  it  was  the  duiy  of  the  bank,  in  the  absence  of  specific 
instructions,  to  follow  the  nsnal  course.    But  a  bank  employed 
to  collect,  is  bound  to  present  for  payment,  and  to  give  notice 
of  dishonor,  only  when  those  measures  are  neoessazy  to  preservf 
its  employer's  recourse  to  those  who  are  contingently  respond* 
ble  to  him.    The  duties  of  a  bill-broker,  says  Beawes,  are- 
''  First,  to  endeavor  to  procure  acceptance;  secondly,  on  refu- 
sal, to  protest  for  non-acceptance;  thirdly,  to  advise  the  remitter 
of  the  receipt,  acceptance,  or  protesting;  and  fourthly,  to  advise 
any  third  person  that  is  concerned:  and  all  this  without  delay:^' 
Jjf&L  Mezcatoria,  41.    These  things  must  be  done  promptly,  and 
consequently  liy  the  agent,  who  is  answerable  only  for  actual 
loss  from  the  omission  of  them.    And  his  duty  is  the  same, 
whether  the  note  or  bill  be  delivered  to  him  for  collection,  or  ap 
a  pledge  for  collateral  security,  which,  leaving  the  general  prop 
erty  in  the  debtor,  does  not  burden  the  creditor  with  the  busi* 
ness  of  suing:  WiUiama  v.  LUUe^  11  N.  H.  66.    In  this  instance, 
the  bank  may  have  been  an  agent,  a  pavmee,  or  both;  but,  as  thf 
one  or  the  other,  it  had  no  more  to  do  than  v?as  neceesaiy  to  pre- 
serve  Fulmer's  recourse  to  the  antecedent  parties;  and  what  veaf 
that?    Oertainly  no  more  than  Fulmer  himself  would  have  had 
to  do,  had  the  note  remained  in  his  hands.     The  questioni 
therefore,  comes  to  this:  Would  it  have  been  necessaxy  for  him 
to  demand  payment  from  the  firm  of  Beers,  Cochran  &  Oo.,  and 
to  give  notice  to  the  firm  of  Cochran  &  Perry,  in  order  to  retain 
the  liability  of  all  the  parties  respectively  as  makers  or  indoraers  t 
That  the  members  of  both  firms  were  liable  to  him  as  makers, 
and  remained  so  without  demand,  is  not  to  be  disputed.    There 
has,  indeed,  been  much  contzarieiy  of  decision  on  the  question 
whether,  without  presentation,  an  action  can  be  maintained 
against  the  maker  of  a  note,  or  the  acceptor  of  a  bill,  expresslj 
payable  at  a  particular  place;  but  it  is  settled  by  DingwaU  v 
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Dunster,  1  Dong.  247,  and  Andetson  y.  CleHand,  1  Esp.  Dig.  47; 
S.  C.y  cited  as  Anderson  y.  Cleaveland,  13.  East,  427  (n.),  that 
nothing  bnt  payment,  or  an  express  discharge,  acquits  the 
maker  or  acceptor  where  the  note  or  bill  is  payable,  as  this  note 
was,  at  no  particular  place  and  without  condition  or  qualifica- 
tion. Indeed,  the  matter  seems  neyer  to  haye  been  doubted; 
and  the  want  of  demand  in  this  case  would  clearly  haye  been 
immaterial  to  the  liability  of  the  makers.  As  to  the  liabiliiy  of 
the  indorsers,  it  is  enough  that  it  was  decided  in  Pcrthouse  y. 
Parker^  1  Camp.  82,  in  an  action  by  the  payee  of  a  bill  against 
the  drawers,  that,  as  the  acceptor  also  happened  to  be  a  drawer, 
there  was  no  necessiiy  for  notice  to  him,  because  the  fact  of  dis- 
honor was  known  to  him;  and  that  the  knowledge  of  one  was  the 
knowledge  of  all.  Now  putting  the  makers,  in  this  case,  in  the 
place  of  their  equiyalent,  the  acceptor  in  that,  we  find  that  the 
principle  of  the  decision  coyers  the  whole  of  our  case,  and  it  is 
fortified  by  Taylor  y.  Fouriy,  3  Watts,  344,  in  which  it  was  rec- 
ognized, and  by  Oowan  y.  Jaclaon^  20  Johns.  176,  in  which  it 
was  reasserted. 

But  it  is  argued  that  though  Cochran  &  Perzy  were  liable  as 
makers,  notice  to  them  as  indorsers  was  requisite  to  make  them 
liable  as  such,  and  consequently  to  let  Fulmer  in  as  a  partner- 
ship creditor  on  the  efiects  of  their  particular  firm.  If,  how- 
«^er,  the  use  of  notice  is  to  giye  a  drawer  or  indorser  a  seasonable 
apportuniiy  to  arrange  his  aflhirs  with  the  acceptor  or  maker,  it 
must  be  as  ayailable  in  its  consequences  when  it  is  giyen  to  him 
in  the  one  character  as  when  it  is  giyen  to  him  in  the  other;  and 
Fulmer  might  consequently  haye  sued  the  one  firm  or  the  other, 
each  haying  knowledge  of  the  fact  of  dishonor,  or  both  at  his 
election.  The  principle  of  Porlhcmse  y.  Parker  is,  that  knowl- 
edge is  notice;  and  the  effect  of  it  is,  that  the  knowlege  of  the 
one  firm  was  the  knowledge  of  the  other.  It  would  be  absurd 
in  an  indorser  to  complain  that  he  had  not  been  seryed  with 
formal  notice  of  what  was  known  to  him,  or  that  he  was  preju- 
diced for  want  of  it.  As  then  it  was  as  much  the  business  of 
Cochran  &  Peny  as  it  was  the  business  of  the  other  members  of 
the  firm  of  Beers,  Cochran  &  Co.,  to  proyide  for  the  payment  of 
their  joint  note  at  its  maturity,  and  as  they  all  knew  that  proyis- 
ion  had  not  been  made  for  it,  proof  of  notice  to  Cochran  & 
Peny  would  haye  been  superfluous  in  an  action  against  them  as 
indorsers.  How  then  could  Fulmer  haye  been  prejudiced  by 
the  bank's  supposed  omission  ?  Its  duty,  like  the  duiy  of  any 
other  agent,  was  to  do  all  that  was  necessaiy  for  the  preserya- 
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tion  of  the  interests  committed  to  its  charge;  and  to  keep  its 
principal  advised  of  the  state  of  them,  as  was  done  by  giving 
Fulmer  notice,  that  his  indomement  of  Cochran's  note  had  not 
been  discharged  by  the  proceeds  of  the  note  deposited  to  meet 
it  Against  the  bank,  therefore,  either  as  a  collector  or  a 
pawnee,  Fnlmei 's  administrators  had  no  gronnd  of  reclamation^ 
and  consequently  no  defense  to  its  action  on  his  indorsements. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

NoncB  ov  THS  DnBONOR  OF  A  PaomBSOBT  Nora  Nskd  nov  bs  Qmai  to 
Ml  tndoner  '▼hen  tkie  memben  of  the  firm  making  the  indonemaiit  are  aIm 
member*  of  ifae  firm  who  made  the  note:  Bank  ofBotkamt  v.  ifoalaaA,  4S 
*m.  Dec.  681. 


MoGiLL  V.  ROWAND. 

[3  PsvmniTAinA  Stats.  461.] 
HuiBAiiD  AHD  Won  MAT  Testift  Afl  TO  THK  OoNTiNTB  of  their  tronks  losl 

while  in  tlie  oastody  of  a  common  carrier. 
Common  OABBixa  is  Liabls  to  a  pAsasNOEa  for  the  Iom  of  hit  baggage  al- 

thongh  no  fare  hat  been  paid. 
Common  CiRKTini,  nr  no  Spscmo  Sum  has  bben  Aobod  uton  for  hia 

■ervioee,  is  entitled  to  a  reasonable  oompenaation. 

Oasb  against  the  defendant  as  a  common  carrier,  to  recover 
the  value  of  the  contents  of  two  trunks,  proved  to  have  been 
lost.  At  the  trial  the  depositions  of  the  plaintiff  and  his  wife, 
showing  the  contents  of  their  trunks,  were  admitted,  against 
the  objections  of  the  defendant  There  was  no  evidence  that 
the  plaintiff  had  ever  paid  his  fare.  The  further  facts  appear 
in  the  opinion. 

McOlure  and  UcOandlen,  for  the  plaintiffs  in  error. 

Selden  and  Dunlop,  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  The  principle  of  necessiiy  which  alone 
enables  a  party,  under  certain  circumstances,  to  prove  the  oon« 
tents  of  a  box,  or  trunk,  applies,  with  as  much,  if  not  greater 
force,  to  the  wife  as  to  the  husband.  The  wife  usually  packs 
her  husband's  trunk,  and  always  her  own,  and  therefore  to  say 
that  she  can  not  in  a  proper  case  be  a  witness,  will  amount  al* 
most  to  a  repeal  of  the  rule,  and  in  most  cases  to  a  denial  of 
justice.  We  therefore  see  no  reasonable  objection  to  the  admis* 
sion  of  the  husbaud  or  wife,  or  both,  to  testify  to  the  amount 
of  their  wearing  appiirul,  and  to  its  value,  belonging  to  each,  in- 
cluding in  the  catalogue  the  wife's  jewelry,  and  every  other  arti- 
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de  pertaining  to  her  wudrobe,  that  majbe  neoeeeaxy  or  eon- 
Tenient  to  either  in  trayeling.  Nor  is  it  yerj  obviooa  in  what 
manner  the  eonrt  can  restriot  the  quantity  or  yalne  of  the  arti- 
cles that  may  be  deemed  either  proper  or  nsefnl  for  their  ordi- 
nary pnxpoaes.  In  the  nature  of  things,  it  is  sosoeptible  of  no 
precise  or  definite  role,  and  when  there  is  an  attempt  to  abuse 
the  privilege,  we  must  rely  upon  the  integrity  and  intelligenoe 
of  the  juxy  to  apply  the  proper  oorrectiTe;  and  that  there  is  but 
little  danger  to  be  apprehended  on  this  score,  the  present  case 
presents  abundant  proof. 

There  is  no  weight  in  the  objection,  that  the  plaintiff  failed 
to  prove  payment  of  the  stage-hire.  Express  proof,  which  in 
many  cases  would  be  difficult,  in  some  impossible,  is  not  re- 
quired. That  it  is  paid,  may  be  inferred  without  any  violent 
implication;  as  we  all  know,  this  is  seldom,  if  ever,  neglected. 
But,  if  not  paid,  the  passenger  is  liable  for  it,  and  this  of  itself, 
will  oblige  the  owner  of  a  stage-coach  to  exercise  ordinary  dili- 
gence. In  order  to  charge  a  person  as  a  common  carrier,  it  is 
not  necessary  that  a  specific  sum  should  be  agreed  on  for  the 
hire,  much  less  paid  for,  if  agreed  on;  although  not  paid,  he  is 
entitled  to  a  reasonable  compensation:  Hay  on  Bail.  827;  Sei- 
ter,  606.  That  there  was  gross  carelessness  on  the  part  of  the 
driver,  if  not  something  worse,  seems  to  be  admitted.  The 
cause  of  complaint  by  the  owners  of  the  coaoh  is,  therefore,  not 
against  the  court  and  juxy,  but  against  their  own  servant. 

Judgment  affirmed. 

Ocnaiov  OARmfia  n  Asswbubui  as  9mm  jommaam  No  Bxraan  Pbom- 
BB  to  pay  him  for  hit  MivioM  to  thown.  The  role  to  otherwtoe  when  hto 
•eivtoee  an  nndentood  to  he  gntoitoae:  LUU^oknr,  Jom»f  89  Am.  Deo.  1S2. 
And  to  thto  point  the  principal  oMe  to  dted  In  iVM;  V.  8ckn^,  IS  m.43Kk 

Ths PBDrcirAL can d oixbd In FnkffY, N,  T.  O.SH. R. B,^  12 BJatohL 
488,  to  the  point  that  ifhai  ehoold  be  Inolnded  within  reaaonible  baggage, 
for  the  Unh  of  which  a  common  carrier  to  liaUe,  to  a  question  for  the  Jury. 
In  Porter  v.  HUdArund^  14  Pa.  8t  138,  a  carpenter  was  pennitted  to  recover 
the  valve  of  tooto;  and  hi  Jcrdtm  v.  FM  Bkter  R,  R,  Co.,  6  Cosh.  72,  money 
neeeiiTy  for  traveling  and  peraonal  nae,  not  exceeding  what  a  pmdent  man 
would  deem  proper  for  inch  pnrpoee,  was  held  properly  included  within 
reasonable  baggie.  The  princdpal  oaae  to  atoo  cited  to  the  effiwt  that  in  an 
action  againat  a  county  for  damagea  caused  by  a  mob,  while  a  plaintiff  can 
testify  as  to  the  value  and  amount  of  her  wearing  apparel,  she  can  not  testify 
as  to  her  household  furniture,  in  Coim^  v.  LM^.  10  Fa.  St.  40.  After  the 
loss  of  wearing  apparel  has  been  shown,  testimony  d  ezpsrts  to  admissible  tc 
show  their  vafaie:  ilis4  V.  IFeod,  10  Oss.  464. 
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\B  PanmLTiaxA  Snaa,  410.] 

IXBOBXBS  AOAXH8T  FiBB  ABM  AifBWKBABLB  f  OT  diTBet  and  Immadlftto,  bat 
not  for  oooMqaential  and  remote^  loaoet  from  the  peril  ineored  agadnst 

ImmuBB  AOAiifn  Fnui  is  not  Liablb  when  neither  the  atockof  goodamen 
tioned  In  the  def endanfa  poUey  nor  the  honae  in  which  it  waa  opntained 
waa  tonohed  by  the  fire^  bat  the  gooda  were  damaged  in  their  removal, 
under  a  reaaonable  apprehenaion  that  they  would  be  reached  by  the 
flamea,  which  had  oaoght  one  of  the  hoaaea  in  the  aame  block. 

Poxjor  HoLDiB,  nr  as  Aanov  against  Hoc  voe  his  FknauM,  can  not 
set  off  the  aoioant  of  hia  loaa*  when  the  company  ia  inaolTent  and  onabU 
to  pay  all  its  looBea. 

Debt,  to  recoyer  the  premium  due  on  a  policy  of  inauranoe. 
The  defendant  set  off  the  amoont  of  injniy  sustained  by  the  re- 
moval of  his  insured  goods  from  the  building  in  which  they 
were  situated  at  the  time  of  a  fixe.  The  insuxance  company  was 
insolvent.  Judgment  was  given  for  the  plaintiff.  The  further 
facts  appear  in  the  opinion. 

Layng  and  MbOandlesSf  for  the  plaintiff  in  enor. 

WiUiama^  for  the  defendant  in  error. 

By  Court,  Qibson,  0.  J.  Insurers  are  answeraUe  for  direct 
and  immediate,  not  for  consequential  and  remote,  losses  from  a 
peril  insured  against.  When  that  is  fire,  the  instrument  of  de- 
struction must  be  fire.  On  no  other  principle  than  that  the  char- 
acter of  the  loss  is  determinable  by  the  proximate  cause  of  it, 
could  the  insurers  have  been  held  liable  for  the  loss  of  the  Dutch 
ship  mentioned  in  Marsh.  Ins.  421,  as  having  been  burnt 
by  the  Spaniards  at  Majorca,  in  consequence  of  an  apprehen- 
sion that  the  crew  were  infected  with  the  plague.  An  inversion 
of  the  rule  would  have  made  them  liable  only  in  case  the  plague 
had  been  one  of  the  perils  mentioned  in  the  policy.  It  would 
also  have  protected  the  insurers  in  Patapsco  Insurance  Go.  v. 
CouUer,  3  Pet.  222,  from  liabiliiy  for  the  loss  of  the  ship  burnt 
by  the  negligence  of  the  captain  and  crew.  But  the  converse 
of  the  role  which  charges  the  insurers  with  a  loss  of  which  the 
particular  peril  is  the  proximate  cause  exempts  them  where  it  is 
the  remote  one;  and  this  rule  is  a  part  of  the  general  law  of  in- 
surance, though  I  confess  I  havt)  seen  no  application  of  it  to 
any  other  policy  than  a  marine  one,  except  Atutm  v.  Drewe,  6 
Taunt.  436,  which,  however,  comes  entirely  up  to  the  point. 
In  that  case  it  was  determined  that  a  loss  from  heat  without 
ignition,  in  a  process  of  manufacture,  was  not  covered  by  a  pd- 
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i(7  against  fixe.  Bat  there  would  be  no  oertaintj  in  the  oon- 
tntot  were  it  ezponncled  bj  anything  else;  for  it  would  often  be 
impossible  to  determine  how  far  remote  causes  were  Inflnential 
in  bringing  about  the  disaster.  Now,  neither  the  stock  of  goods 
in  the  defendant's  policy,  nor  the  house  which  contained  it,  was 
touched  by  the  fire;  but  the  goods  were  damaged  in  the  remoTal 
of  them,  under  a  reasonable  apprehension  that  they  would  be 
reached  by  the  fiames  which  had  caught  one  of  the  houses  in 
the  same  block.  On  this  plain  ground,  there  was  a  failure  of 
the  defense  in  point  of  merits. 

The  decision  of  the  question,  whether  it  could  haTC  been  set  off 
in  this  action,  on  the  defendant's  premium  note,  had  it  been  found, 
would  also  hare  been  against  him.  Such  a  defalcation  might 
work  no  injustice  in  ordinary  circumstances,  especially  if  all  the 
members  at  the  association  were  insolyent;  for  there  would  be 
enough  in  hand  to  pay  the  current  losses.  But  in  a  time  of 
overwhelming  disaster,  such  as  occurred  when  the  fire  in  ques- 
tion laid  a  third  of  this  dty  in  ashes,  it  would  work  most  un- 
justly, by  enabling  a  member  who  stood  in  the  double  relation 
of  debtor  and  creditor,  to  get  more  than  his  share  of  the  in- 
solyent fund.  Where  the  company  is  bankrupt,  each  member  is 
entitled  to  payment,  not  of  his  whole  loss,  but  of  a  part  of  it, 
in  the  proportion  which  the  amount  of  all  the  losses  bears  to 
the  amoimt  of  the  joint  effects.  If  the  fund  is  sufficient  to  pay 
ten  per  cent,  all  round,  he  is  entitled  to  recoyer  ten  per  cent.; 
but  by  defalcating  his  entire  loss,  he  might,  in  effect,  perhaps 
receiye  twenty.  Nor  could  he  set  off  his  loss  jpro  iarUo.  It  is 
to  be  remembered  that  each  sufferer  is  an  insurer  as  well  as  a 
party  insured;  and  that  he  is  bound  to  make  compensation,  as 
well  as  entitled  to  receiye  it.  But  it  is  not  peroeiyed  how  the 
pro  tanto  amount  of  his  loss  could  be  ascertained  before  all  the 
ayailable  securities  of  the  company  had  been  called  in,  and  the 
demands  upon  it  liquidated.  The  plain  and  practicable  plan  of 
settling  the  affeurs  of  an  insolyent  company  of  mutual  insurers 
is  to  liquidate  its  means  and  its  responsibilities  separately.  In 
this  respect  also  the  defalcation  would  fail. 

Judgment  affirmed. 


Lon  BT  Fmx,  What  Inolupsd  nr.— In  determmmg  the  liability  of  an  in- 
■nrer  for  a  giyen  1oh»  the  geneial  role  la  well  settled,  and  appUee  to  all  kinds 
of  inraianoe,  althongh  ipeoial  applioatiou  of  the  rale  an  more  often  made  in 
oaaes  of  fire  innuanoe^  that  the  ineorer  ie  liable  for  eyery  lots  that  neoeHaiilj 
follow!  from  the  ocourrenoe  of  the  peril  inaiixed  agunst,  if  it  arieee  directly 
and  immediately  from  inch  peril,  or  neoenarily  from  incidental  and  euroand* 
Ax.  Dbo.  yoL.  XLy— 4S 
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Ing  oiroamstanoes,  the  operation  of  whloh  could  not  be  avoided:  Brody  t. 
KoTthweatem  Ina.  Co.,  11  Mioh.  425;  (km  t.  Hmrtfofrd  Int.  Co.,  13  HL  676; 
HiOier  y.  AOeghenf  MtU.  Am.  Co.,  8  F^l  St.  47a  In  the  langnageof  the  Uw, 
the  oaoM  which  produces  the  loaa  most  be  the  prozmiate  oaoM,  in  order  to 
attach  any  liability  to  the  intnrer.  The  civil  oode  of  CUifonda^eeotion  2626, 
baa  thna  stated  the  rale:  ''An  intorer  it  liable  for  a  loss  of  which  a  peril  in- 
mred  against  was  the  proximate  canse,  although  a  peril  not  contemplated  by 
the  contract  may  have  been  a  remote  canse  of  the  loss;  bathe  is  not  liable  for 
a  loss  of  which  the  peril  insaxed  against  was  only  a  remont  cause.  ** 

WhaVis  Fi&i,  as  that  term  Is  ased  in  policies  of  insarance^  is  often  a  dif- 
fioalt  qaestion  to  decide.  As  ased  in  popular  langnage,  the  word  Is  nearly 
synonymoos  with  flame,  and  conaeqaently  it  haa  been  sometimes  said  that  an 
insurer  against  fire  is  not  liable,  unless  thjre  haa  been  actual  ignition  or  com- 
bustion, thns  making  the  insurer's  liability  depend  apon  the  same  criterion 
as  that  which  determines  the  crime  of  arson:  2  Tauau  on  Ckm.  446.  The 
early  case  of  Atutm  y.  Drewe,  4  Gamp.  d60^  has  often  been  cited  aa  sustain- 
ing this  view.  In  that  case  the  owner  of  a  sugar-house  was  insured  against 
fire.  Through  the  negligence  of  one  of  the  owner's  employees,  the  sugar 
which  was  in  the  process  of  refining  waa  damaged  by  the  unusual  tntenaity 
of  the  fires  which  were  used  in  the  business.  In  an  action  against  the  insur- 
ers to  recover  for  this  loss,  it  was  held  that  they  were  not  liable.  In  com* 
men  ting  on  this  case,  an  eminent  author  on  the  subject  of  insurance  has  saids 
"  It  has  been  suggested  that  the  true  ground  of  the  decision  was,  that  insurers 
do  not  undertake  to  be  responsible  for  the  excessive  use  of  fire  purposely  used 
whereby  the  article  to  which  the  fire  is  puzposely  applied  Is  damaged,  whether 
by  heat  or  ignition;  and  they  would  be  no  more  liable  in  this  case  than  they 
would  where  bread  is  over-baked  or  coffee  is  over-roasted.  At  all  events,  if  the 
case  of  Austin  v.  Drewe  decides  anything  more  than  above  suggested,  it  has 
been  denied  to  be  good  law  by  very  high  authority:"  May  on  Ins.,  sec.  402, 
citing  Scripture  v.  Lowell,  10  Gush.  856;  Case  v.  Bartford  In$.  Co.,  18  SI.  676; 
Bennett's  Fire  Ins.  Gases,  104,  note.  In  Brown  v.  King$  County  Fire  Ine. 
Co.,  31  How.  608,  however,  the  insurer  was  held  liable  where  a  druggist  was 
heating,  in  accordanoe  with  his  usual  custom,  an  infiammaUe  compound,  which 
caught  fire  and  damaged  his  building.  And  so  in  Ccue  ▼.  Eartford  Ins,  Co., 
18  m.  676;  Scripture  v.  Lowell  Jne.  Co.,  10  Gush.  336,  the  damage  done  to 
buildings  and  the  furxiitare  and  pictures  therein,  by  reason  of  a  fire  adjoin- 
ing, which  warped  and  otherwise  injured  them,  although  it  did  not  bum 
them,  was  held  covered  by  the  policy.  And  the  same  conclusion  was  reached 
In  Sohier  v.  Norwich  Ins.  (Jo.,  11  Allen,  836.  In  that  case  a  theater  was  in- 
sured sgainst  fire,  with  an  exception  that  the  policy  was  "not  to  cover  any 
loss  or  damage  by  fire  which  might  originate  in  the  theater  proper."  A  fire 
outside  heated  the  walls  of  the  theatre  to  such  an  extent  as  to  canse  it  to  ig- 
nite within,  but  the  insurers  were  held  liable. 

As  further  illustrations  of  the  rule  that  an  insurance  against  fire  covers 
other  losses  than  those  which  are  the  direct  consequences  of  ignition,  it  haa 
uniformly  been  held  that  the  insurer  is  liable  for  all  damages  done  by  water 
used  in  extinguiBhing  a  fire:  Staatdey  v.  Wettem  Ins.  Co.,  L.  B.,  3  Ex.  41;  Tal- 
sunon  V.  Home  Ins.  Co,,  16  La.  Ann.  426;  Cfrisek  v.  (Jresoeni  etc  Ins.  Co.,  19 
Id.  297;  HiUier  v.  AUeghmy  Ins.  Co.,  8  Pa.  St.  471;  Ind^ctendeni  M.  I.  Co. 
T.  Agnew,  34  Id.  96;  Babcock  v.  Montgomery  Ins.  Co.,  6  Barb.  637;  Seript¥f% 
r.. Lowell  Ins.  Co.,  10  Gush.  356;  Lewis  v.  Springfidi  Ins.  Co.,  10  Gray,  159; 
WJUtekurst  v.  Fayetteville  Ins.  Co.,  6  Jones,  362;  or  for  theft,  or  other  loss, 
which  takes  place  while  the  Insursd  goods  are  being  removed  from  the  threat- 
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iBiag  pnil  to  »  place  of  nloty.  Id  moh  omo  tho  thflffe  to  oomdderad  m 
U  fho  naitanl  oooteqiMnoet  of  tho  itm  WUkentt  ▼.  Mahie  Int,  O0.9  49  Mo. 
Wh  yewmark  ▼.  IrlMvyooI  <fe,  1m.  Ox,  80  Ma  100;  LeSher  ▼.  Liverpool  tic. 
/m.  On.,  d  Buh,  680;  IVtonT.  HamUiom  Ikt  In§.  Ch.,  I  Boow.  868;  fFMio> 
A«ri<  Y.  FaifittevUlM  M.  /m.  Ob.,  Jiipra;  LtmU  t.  ^wiNfl^lsU  ale.  /m.  Co.,  10 
Qiaj,  IM;  Brady  t.  JIT.  W.  /«•.  Co.,  11  Mioh.  426;  Com  y.  Hartfiardlni.  Co., 
18IIL  676;  Agnemr.  In$.  Co.,  8  Fhik.  188;  ffMfs  y.  BqpMk  ale.  /lu.  Ox, 
07  Mo.  01.  In  raoh  com  to  wanoiit  Iho  ramovil,  and  to  vandar  the  iamumt 
BaUo  lor  daoiagaa  raaoltfaig  ffaerafroan,  tho  daqgor  nmsl  be  imminant,  aaA 
ooali  aa  would  osaae  an  ordinarily  prodani  man  to  adopt  aooh  maaoa  lor  tba 
yaaui  f ation  of  hto  properfy:  Oaaa  y.  Hortford  /«••  Ox,  aicpra^*  Bradtif  y.  K. 
Wm  /ax  Ox,  oupnL 

Losa  BT  Lioanrnfo. — ^In  the  abaanee  of  any  aooh  pco?toiona  aa  arenaiiaUy 
foond  in  poUotoa  of  a  modem  date,  damage  oanaed  by  Hgfc*«fag  wUeh  pio- 
daoaa  ignition  to  ooraied  by  an  Inauanoe  againat  fire,  or  agalnat  flrel^Ughi* 
tting.  If,  howoYer,  no  oomboation  anaoea  aa  a  oonaeqnanoe  of  the  iigiifa»<«g, 
no  liability  attaohea  to  the  inaoxer:  JTmniiloii  ▼.  Menimae  etc  Itu,  Co.,  14 
N.  H.  841;  8.  C,  40  Am.  Dec.  108;  Babeoek  y.  ifoa^fOBMrr  «^  /ax  Oo.,  4 
H.  T.  826;  Seripkure  y.  XoiaeS  elx  /ax  Oo.,  10  Cnah.  860;  Amirmo§  y.  OMen 
if.  /.  Ox,  87  Me.  266;  Beanmont  Ina.  87. 

Losa  ST  BxFLOfiiQV.— Ccnaiderable  oonfliot  of  opinion  eziata  among  the 
aathoritiea  aa  to  the  liability  of  an  inaoxer  for  a  loaa  oanaed  by  an  exploaion. 
In  a  wall-oonaidarad  oaae  in  the  United  Stataa  anpieme  ooort,  it  waa  held 
that  a  ateamboat  deatroyed  by  fire,  oanaed  1^  the  exploaion  of  gonpowder, 
ooold  be  reooYerad  for  imder  an  inaaxanoe  againat  fire:  Waier$  ▼.  Merehofit^ 
LouimriUe  /ax  Ox,  11  Pet  21&  And  ao,  atoo^  to  the  inaorer  liable  for  the 
deatmotion  of  gooda,  oooaaioDed  by  the  blowing  np  with  gnnpowder  the 
building  within  which  they  were  aitnated,  by  order  of  the  mtmidpal  anthoii- 
tiaafor  thepnxpoae of  praYenting  the  apreadlog of  a  conflagration:  OUy  Fining, 
Ox  Y.  CorUta,  21  Wend.  867;  8.  a,  40  Am.  Dec.  258,  and  note;  Qroemadd  y. 
/ax  Ox,  8 Phila.  828;  PJU^pt  Y. /VotoefMm /fM.  Co.,  14 Mo.  22a  likScrip^ 
tmnf.  Lowdlete.InB.Co.,  lOOoah.  856,  thia  anbjeot  waa  examined  at  length 
by  Cnahing,  J.,  and  the  oondiudon  reached  waa  that  the  inaoxer  waa  liable 
for  the  damage  prodaced  by  the  exploaion  of  powder,  followed  by  ^rt.  In 
thto  oaae  the  ooort  aaid:  "  Where  the  effecta  produced  are  the  immedtote  xe- 
aulta  of  the  action  of  a  burning  aubatanoe  in  contact  with  a  building,  it  to 
Immatarial  whether  anoh  reanlta  manif eat  themaelYea  in  the  form  of  oombaa- 
tion  or  exploaion,  or  of  both  combined.  In  either  oaae,  the  damage  occurring 
to  by  the  action  of  fire,  and  to  coYered  by  the  ordinary  teima  of  a  policy 
againat  loaa  by  fire.**  U,  howoYer,  the  damage  done  to  remote^  aa  where  the 
Injury  to  the  inanred  building  to  cauaed  1^  the  concuaaion  oocaaioned  by  the 
exploaion  of  a  powder  mill  aitnated  at  a  oonaiderable  diatance,  no  xecoYory 
can  be  had:  CabaOeror.  HomeMmt.  /ax  Oo.,  15  La.  Ann.  217;  JSvertU  y.  Lon^ 
don  A$e.  Co.,  10  CI  B.  126;  and  the  aame  affect  to  attributed  to  a  loaa  oanaed 
1^  the  exploaion  of  a  ateam  boQar,  where  no  Ignition  enanaa:  MUlamdon  y. 
New  Orieame  /ax  Ox,  4  La.  Ann.  15;  ITorey  y.  Am  /ax  Ox,  14  Id.  264;  Si. 
John  Y.  Ameriean  He.  Ine.  Co.,  11  N.  T.  516. 

Where  the  policy  providea  that  the  inaurer  to  not  to  be  liable  for  any  loaa 
which  occura  by  exploaion,  it  haa  bean  decided.  In  aeYoral  inatanoaa,  that  the 
inaorar  to  not  liable  for  any  loaa  by  fire  which  occura  by  raaaon  of  the  explo- 
aion: Hayward  y.  Liverpocl  etc  Ine.  Co.,  1  Kern.  516;  8L  John  y.  ^awrjooa 
MuL  Ine.  Co.,  Id.;  Skmley  y.  FFettera  Ine.  Ox,  8  Bx.  71;  ^r^  y.  ^orU 
ilBMriean  ate. /ax  Cbu,  58  N.  Y.  446;  CMon  alx /ax  Ox  Y.  Jbola,  98  Ohio  Bt. 
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S40;  /iMtcronee  Go,  v.  Tweed,  7  WaU.  44.  In  this  Utter  case,  the  exemption 
of  the  iiunirer*8  liability  waa  carried  to  its  farthest  extent.  The  policy  ooup 
tained  an  exemption  that  the  insurer  would  not  be  liable  for  any  loss  **by 
fire  which  might  oceor  by  means  of  explosion."  An  explosion  ooonrred  in  a 
bnilding  at  some  distanoe  from  the  inaored  property.  By  the  natorsl  effeot 
of  the  windy  the  fire  which  was  caused  by  ^e  explosion  was  carried  to  the 
pkintifiTs  property,  and  oanaed  the  loss  complained  of,  bat  it  was  decided 
that  the  inanzer  was  not  liable.  In  rendering  the  opinion  of  the  ooart,  Mil- 
lar, J.,  said:  "Hie  exploaioa  nndonbtedly  prodnced  or  set  in  operation  the 
fire  which  bomed  the  plaintiffs  cotton.  The  fact  that  it  waa  cacried  to  the 
ootton  by  firat  burning  another  building,  auppliea  no  new  foroe  or  power 
which  cauaed  the  burning.  Nor  can  the  aoddental  eironmatanoe  that  the 
wind  waa  blowing  in  a  direotiQn  to  favor  the  progreaa  of  the  fire  towaida  the 
warehouae  be  oonaidered  a  new  oauae.  That  may  have  been  the  uaoal  comae 
ol  the  breeaa  in  that  neighborhood.  Ita  foroe  may  haTe  been  trifling.  Its 
influence  in  producing  the  fire  waa  too  alight  to  be  aubatitnted  for  the  explo- 
aion  aa  the  cauae  of  the  fire."  But  aee  OonmnerekU  Itu,  Co,  v.  JRobkuon,  fii 
DL  266,  where,  under  a  poUoy  proriding  that  the  inaurer  ahould  not  be  liable 
"for  any  loaa  caused  by  explosion  of  any  kindy^a  diflerent  rsault  waa  roaohed. 
Wbere^  on  the  other  hand,  there  is  a  fire  already  in  progress,  which  oanass 
the  explosion,  the  inaurer  is  liable,  although  the  policy  contains  an  exemp- 
tion from  loss  by  explosion,  or  loss  by  fire  from  explosion:  Waien  y.  Lamekma 
Mer.  Int.  Co.,  11  Pet.  265;  SeHpture  y.  Lowdl  etc.  In§.  Cb.,  10  Oush.  867| 
MUkmdom  r.  N.  0.  Ins.  Co.,  4  La.  Ann.  16;  Union  etc  Itu.  Co.  ▼.  i^bote,  22 
Ohio  St.  840)  Brigge  y.  North  American  etc  Ine.  Co.,  63  N.  T.  446. 

Ii06B  BT  Falldto  Waua.— Where  the  waUs  of  a  building  insured  against 
fire  caye  in,  from  their  own  inherent  weakness,  and  the  building  becomes  a 
maaa  of  ruina,  which  takea  fire,  the  inaurer  is  not  liable:  Nof^e  y.  Home  etc 
Ine.  Co.f  87  Mo.  430;  but  if  gooda  covered  by  an  inauranoe  are  not  iigured 
or  diaplaoed  by  auch  fall,  the  inaurer  ia  liable  for  their  deatmetion  by  a  fire 
which  is  cauaed  by  the  fall:  Lewie  y.  8prin(f/ield  etc  Ine.  Co.,  10  Gray,  159. 
And  where  a  building  adjoining  that  in  which  there  had  been  a  fire,  fell  in 
oonaequence  of  being  wcaikened  by  auch  fire,  the  inaurer  waa  held  liable,  al- 
though auch  fall  did  not  like  place  until  the  day  after  the  fire:  JohmMon  y. 
IFeif  qfSeoOand  Ine.  Co.,  7  Gaa.  Gt.  of  Seaa.  62. 

Ii06B  BT  Mobs  ob  Biots,  bxo.— An  exemption  in  a  policy  from  liability 
for  loaa  by  fire  oooaaioned  by  moba  or  riota,  doea  not  include  the  deatmotion 
ei  a  bridge  by  order  of  the  nulitacy  authoritiea,  to  prevent  the  advance  of  an 
army:  Hamie  v.  Torh  etc  Ine.  Co.,  60  Pa.  St.  341;  nor  the  burning  of  gooda 
to  prevent  them  from  falling  into  the  handa  of  rebela:  Boon  v.  Stma  Ine.  Co., 
40  Conn.  676.  Where,  however,  during  the  late  rebellion,  inaured  property 
waa  aeized  and  burned  by  the  rebela,  the  inaurer  waa  held  not  liable,  under  a 
proviaion  in  the  policy  which  exempted  them  from  liability  for  fire  which  hap- 
pened by  meana  of  invasion,  or  military  or  usurped  power:  Barton  v.  J^oma 
Ine.  OCf  42  Ma  156;  and  the  same  effisct  wss  given  to  a  similar  provision, 
where  the  loss  was  occasioned  by  the  anti-Boman  Catholio  riots  in  London  m 
1780:  Lamgdale  v.  Maeon,  2  Marah.  Ins.  702. 

Loss  B¥  THB  Nbouobvob  OF  THB  Insubbd.— Mere  negligsnoe  of  the  in- 
sored  or  hia  agents,  not  amounting  to  fraud,  will  not  release  the  insurer 
from  liability.  As  has  often  been  said,  loss  occasioned  by  negligence  ia  one 
ol  the  principal  riaka  inaured  againat:  Cnmberiand  etc  Ine.  Go.  v.  I>ongUie9 
68Pla.8t410;  NeUonv.  St^foOs  Ine.  Co.,  SQaA.4ini  Oaiee  y.  Madieon  etc 
Am.  Ob.,  6K.  Y.  469;  Parrin v.  Proteetkm Ine.  Co.,  11  Ohk^  147;  8.  a, 88  Am. 
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Deo.  728;  /Sf<.  Lmiii  Ina.  Co.  y.  GUugow^  8  Mo.  713;  S.  C,  41  Am.  Deo.  661s 
Sherwood  t.  OtneraJL  Ina.  Co.^  1  Blfttohf.  255;  HtndenMm  v.  Wtttem  Marint  tie. 
Ina.  Co.,  10  Bob.  164;  6.  C,  43  Am.  Deo.  179;  Shaw  r.  BMerda,  6  Ad.  &  M. 
75;  Patapaeo  Ina,  Co.  y.  CouUer,  8  Pet.  222;  CaiUn  y.  Springfidd  F.  Ina.  Co., 
1  Sanm.  434;  CohmUna  Ina.  Co.  y.  Lawreneef  10  Pet.  517;  Waiera  y.  Mer^ 
thanti^  Ina.  Co.,  11  Id.  218;  Saa^ord  y.  Mac.  Fira  Ina.  Co.,  12  Cash.  541; 
Daniela  v.  Hudaon  Biver  F.  Ina.  Co.,  Id.  416;  MiUhewa  y.  Howa/rd  Ina, 
Co.,  18  Burb.  234;  ffynda  y.  Sehenedadj^  Co.  Ina.  Co.,  16  Id.  119;  8t.  John  r. 
American  Ina.  Co.,  1  Doer,  871;  Copdand  r.  New  England  Ina.  Co.,  2  Mefte. 
482;  Bfdman  y.  Monmouih  Ina.  Co.,  85  Me.  227;  Hendenon  t.  Wettem  Ina. 
Co.,  10  Rob.  (La.)  164;  Johnaon  y.  Berhahkra  Ina.  Co.,  4  Allen,  888.  If, 
boweyer,  the  negligence  is  so  great  as  to  take  the  place  of  f tand,  and  to 
amonnt  to  positiye  misoondnot»  as  where  the  oaptidii  of  a  steamboat,  in  ocder 
to  increase  the  head  of  steamt  for  the  purpose  of  radng,  makes  nse  of  ^aa* 
pentine,  and  a  fire  results  thecefrom  which  destroys  the  boat^  the  insurer  Is 
■ot  Uabls:  OSMwM^ /ns.  Co.  y.  ifanA,  5F^  St  S87|  May  on  Ins.,  ssos.  407- 
411. 


JOKBB  V.   MoEjDL 

IS  PanRLyiaxA  Btisbl  tft.] 

DwiiSEATfOiWi  OVA  WiFi,  Madb  ih  chx  ABSBiOBof  hsT  hosbtiid, 

log  his  interests^  are  not  eyidence  agsinst  him. 
PiBOL  EyiDiiiaB  OF  A  Tibtatob's  iNTaMnoN,  as  gafehsrsd  from  tha 

yemtions  of  her  family,  before  and  after  tlie  aseoatioiiof  her  will.  Is  not 

admissible. 
Pa3k>l  Bvnnircx  d  APMWwnnr.i  to  Show  that  a  dsyiss  of  land  absotnlelyy 

was  aooompsaied  l^a  seerst  tmst  in  layor of  one  oliisr  thsa  the  dsfissa. 

Eiaonoarr.    The  opinion  states  the  fsels. 

Ihadopf  for  the  plaintiff  in  enor. 

LocmiM^  for  the  defendant  in  error. 

By  Court,  BmaretDB,  J.  This  was  an  ^jeetment  iKonght  fov 
the  ondiTided  moieiy  of  a  tract  of  one  hundred  and  seventy 
acres  of  land,  on  Chartier's  creek.  The  plaintiff  gaTe  in  otI- 
denoe  the  will  of  Bachel  Jones,  dated  the  thirty-firBt  of  Angost, 
1828,  who  was  admitted  to  haye  been  the  mother  of  the  plaint- 
iff, and  of  Ellen  McEee,  who  was  defendant  with  her  husband, 
and  that  Baohel  died  seised  of  the  premises  in  question.  **  I 
will  and  doTise  the  tract  of  land  whereon  I  now  liye  (being  the 
same  sought  to  be  recovered  in  this  case),  to  mj  son  Ephraim, 
and  my  daughter  Nelly,  to  be  equally  divided  between  them, 
to  hold  to  them  and  their  heirs  for  oyer."  Together  vnth  a 
codicil  thereto,  of  a  date  subsequent  to  the  said  vnll,  in  the 
words  following,  viz.:  "Having  altered *my  mind  vnth  respect 
to  the  first  item  of  the  foregoing  will,  I  do  make  the  following 
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addition  or  oodioil  thezeto,  to  wit:  I  giye  and  deyiae  to  mj 
daughter  Eleanor  or  Nelly  Jones,  the  tract  of  land  and  planta- 
tion on  Chartier's  creek,  adjoining  McCowan,  whereon  John 
Jones  now  liyes,  and  whereon  I  lived  at  the  date  of  the  above 
will,  to  have  and  to  hold  the  whole  of  the  said  tract  of  land  to 
her  and  her  heirs  forever."  The  will  and  oodioil  were  dnlj 
proved  on  the  sixth  and  thirteenth  of  November,  1828;  the  latter 
by  Henry  Baldwin,  jicm.,  and  Daniel  Haughey,  the  sabscribing 
witnesses  thereto.  It  was  admitted,  that  on  the  fifteenth  of 
Jnly,  1824,  the  said  Ellen  intermarried  wifh  Alexander  MoEee, 
who,  with  his  wife,  defended  this  action. 

The  plaintiff  then  offered  and  read,  subject  to  any  future  point 
in  regard  to  its  competency  and  suffioien<7,  the  deposition  of 
the  Hon.  Henry  Baldwin.  Mr.  Baldwin  swore, ' '  That  about  the 
year  1828,  when  Mrs.  Jones  and  her  daughter  Eleanor  lived  on 
Chartier's  creek,  he  was  sent  for,  and  went  to  see  her,  and  drew 
her  will,  in  which  she  devised  the  land  on  which  she  then  was, 
to  her  daughter  Ellen  and  her  son  Ephraim.  After  some  time, 
Ephraim  Jones,  who  had  been  acquainted  with  the  will,  stated 
that  he  was  largely  in  debt  for  his  brother  John,  as  security, 
and  other  debts,  and  if  the  will  stood  as  it  was,  the  creditors 
would  take  his  share  of  the  property,  and  wished  me  to  see  his 
mother,  and  wished  her  to  will  it  to  Eleanor,  who  would  hold 
it  for  his  use,  as  to  the  one  half.  By  this  time,  Mrs.  Jones  had 
come  down  to  her  son  Thomas,  at  the  ferry.  I  went  over  and 
had  a  conversation  with  her,  stating  what  Ephraim  had  said. 
She  agreed  to  it,  and  wished  me  to  add  a  codidl  to  her  will.  I 
then  took  the  will  and  drew  a  codicil,  or  directed  one  to  be 
drawn.  In  the  codicil  she  devised  the  land  to  Ellen.  I  then 
gave  it  to  my  son,  and  requested  him  to  go  over  and  have  it  exe- 
cuted. Ellen  was  living  with  her  mother,  but  I  do  not  recollect 
having  any  conversation  with  her  relative  to  the  change  in  the 
will;  nor  did  he  recoUeot  having  any  conversation  with  Ephraim 
Jones,  in  the  presence  of  his  mother;  nor  did  he  recollect  of 
fleeing  him,  at  any  time  during  the  conversation  with  his  mother, 
at  the  house." 

The  plaintiff  then  called  Daniel  Haughey,  one  of  fhe  attest- 
ing witnesses  to  the  said  codicil,  who  testified  as  follows:  **  In 
1823  I  lived  with  James  Steele.  He  kept  the  Jones'  ferry. 
This  is  my  signature,  as  a  witness  to  the  codicil.  I  was  called 
to  witness  the  last  part  of  the  will;  I  objected  to  go,  on  the 
ground  that  I  was  a  stranger,  and  did  not  know  where  I  would 
stop.    Steele  said,  go;  it  makes  no  particular  diflbrenoe  iriiefher 
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yon  are  a  resident  or  not.  I  went.  Mrs.  Jones  was  lining  in  a 
little  white  house  alongside  of  the  f eny.  She  and  her  daughter 
Eleanor  were  living  together,  at  that  time.  When  I  went  in, 
there  was  a  gentleman  in  there,  who  had  this  paper  in  his  hand, 
who  was  represented  to  me  as  joimg  Mr.  Baldwin,  son  of  the 
late  Judge  Baldwin.  He  had  the  paper  in  his  hand.  Mrs. 
Jones  was  bolstered  up  in  her  bed.  He  took  the  paper,  and 
asked  Mrs.  Jones  if  this  was  her  last  will  and  testament,  or 
something  to  that  amount;  and  she  said  it  was.  I  was  under 
the  impression  she  put  her  mark  to  it,  as  it  is  a  good  while  ago; 
but  it  appears  she  has  put  her  name  to  it.  The  old  lady  was 
low  and  feeble  at  the  time.  I  then  signed  my  name  to  it,  as  a 
witness,  and  Mr.  Baldwin  signed  his  name  to  it.  Mr.  Baldwin 
asked  her,  if  she  was  satisfied  with  the  will.  She  said  she  was 
with  all  but  one  thing,  and  that  the  half  of  the  property  on  the 
Shirtee  (Chartier)  belonged  to  her  son  Ephraim.  Her  daughter 
Eleanor  was  at  the  head  of  the  bed.  Her  mother  tried  to  turn 
round  to  her,  and  she  said, '  Ellen,  recollect  that  one  half  of 
that  property  on  the  Shirtee  (Chartier)  belongs  to  your  brother 
Ephraim.'  Ellen  nodded  her  assent.  The  old  lady  turned  as 
far  round  as  she  could,  towards  Ellen;  *  Becollect,  Ellen,  one 
half  of  that  property  on  the  Shirtee  belongs  to  your  brother 
Ephraim.'  She  turned  herself  round  as  far  as  she  could,  to  see 
Ellen,  but  perhaps  not  tax  enough.  Ellen  nodded  her  head  in 
assent.    The  old  woman  died  a  few  days  afterwards." 

Nancy  Jones  was  then  called.  She  proved,  that  she  was  the 
widow  of  Mr.  Steele,  who  was  the  executor  of  Mrs.  Jones. 
She  knew  Mrs.  Jones,  and  Ellen,  and  all  the  family.  They 
lived  close  together.  Mrs.  Jones  had  lived  on  the  Chartiers* 
farm,  but  came  near  us,  on  the  Monongahela,  in  white  house, 
near  the  feny,  where  she  died.  It  was  not  long  before  her 
death  that  she  came  to  live  there.  Mrs.  Jones  talked  about 
altering  her  will.  She  was  in  a  good  deal  of  distress  about  the 
way  she  had  made  it,  on  account  of  Ephraim's  partner,  John 
Jones,  having  involved  him  in  debt.  She  was  afraid  they  would 
take  the  place  from  him,  on  account  of  the  debt.  She  said  she 
would  alter  her  will  and  leave  it  all  to  Nelly;  and  Nelly  was  to 
keep  it  in  charge  for  her  brother  Ephraim.  I  can't  recollect  of 
her  speaking  of  it  more  there  than  once;  it  is  so  long  ago;  but 
I  know  she  was  troubled  about  it.  I  can't  tell  whether  Ellen 
knew  anything  about  it  or  not.  I  can't  recollect  whether  Ellen 
was  present  when  her  mother  talked  of  this  matter.  Ellen  lived 
with  her  mother. 


»  I 
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'*B  oounsel  then  proposed  to  ask  the  ivitness  "  whether 
the  intention  of  Mrs.  Jones,  as  to  the  alteration  of  the  will,  and 
the  object  of  it,  were  not  well  known  and  talked  of  in  the  familj 
of  Mrs.  Jones,  both  before  and  after  the  alteration  was  madef^ 
The  defendant's  counsel  objected,  and  the  coort  sustained  the 
objection.  In  this  the  coort  were  dearly  right;  the  offer  was 
too  loose.  The  talk  of  the  tasnSLj  was  not  cTidence  to  affBot 
either  of  the  parties.  The  plaintiff's  counsel  then  offered  in 
evidence  the  separate  declarations  of  Eleanor  McEee,  made  since 
her  marriage  with  Alexander  McEee,  admitting  that  she  held  the 
land  in  dispute  in  trust  for  the  plaintiff.  This  the  court  re- 
jected. The  admissions  of  the  wife  will  bind  the  husband,  only 
where  she  has  authority  to  make  them:  Emerson  t.  BUmden,  1 
Esp.  142.  Nor  can  her  declarations  affdct  him,  where  he  bom 
with  her  in  her  right.  The  declarations  of  the  wife,  made  in 
the  absence  of  the  husband,  and  affecting  the  interests  of  ihe 
husband,  are  not  evidence.  The  poli<7  ^^  ^^  ^^  excludes  the 
husband  and  wife  from  testifying,  where  the  rights  of  either  are 
concerned:  Snyder  y.  Snyder ^  6  Binn.  488;  Ghnenl.  Ev.,  sec.  186. 
The  court  were  right  in  excluding  the  declarations  of  the  wife, 
in  the  absence  of  the  husband. 

Further  evidence  wbb  given  on  both  sides,  which  I  do  not 
deem  material  to  consider,  as  the  cause  goes  back  on  one 
ground.  Several  exceptions  have  been  taken  to  the  charge. 
They  are  reducible  to  one  head:  that  on  the  whole  evidence,  the 
case  ought  not  have  been  taken  from  the  jury,  but  submitted 
to  their  deliberate  consideration.  It  is  not  a  conunon  case,  or 
a  case  of  one  witness.  We  must  bear  in  mind  that  an  aged 
lady,  living  on  Ohartier's  creek,  vrith  her  daughter,  sends  to 
Pittsburgh  for  Heniy  Baldwin,  then  at  the  head  of  the  bar,  to 
write  her  vrill.  It  is  done  at  her  ovni  dwelling;  she  devises  ihe 
plantation  she  then  lives  on,  and  now  in  controversy,  to  be  equalfy 
divided  between  her  son  and  daughter,  the  plaintiff  and  the  de- 
fendant in  this  action.  Who  produced  the  codicil  to  this  will? 
Not  the  daughter,  but  the  son,  who  is  engaged  in  an  unfortunate 
partnership,  and  afraid  he  will  lose  the  land.  To  prevent  this, 
he  goes  to  Mr.  Baldwin,  and  requests  him  to  see  his  mother  to 
get  the  will  changed;  he  wishes  the  farm  left  to  his  sister,  who 
would  hold  it  for  his  use,  as  to  the  one  half.  Mr.  Baldwin  goes 
to  the  mother,  and  informs  her  of  the  wishes  of  her  son.  The 
old  lady  agrees  to  the  change,  and  the  codicil  is  written.  Mr. 
Baldwin  sends  his  son  over  the  river  to  have  the  codicil  signed. 
It  is  done  when  the  mother  is  lying  on  her  death-bed,  the 
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daughter  nursing  her.  The  daughter  is  at  the  head  of  the  bed. 
The  mother  tries  to  see  her  face,  and  says  to  her,  ''Ellen,  recol- 
lect, one  half  of  the  property  belongs  to  your  brother  Ephndm.'' 
Ellen  nods  her  head  to  her  mother,  in  assent.  Would  not  a 
chancellor  view  this  as  an  arrangement  between  the  brother  and 
sister,  to  which  the  mother  assented  ?  Can  it  be  supposed  for  a 
moment,  that  the  brother  would  have  had  the  devise  made  to 
his  sister  for  his  benefit,  without  consulting  her  and  having  her 
promise  to  perform  the  trust?  If  it  was  not  jrell  understood 
between  the  mother  and  daughter,  would  the  mother,  when  she 
signed  the  codicil,  have  turned  to  the  daughter,  and  said, 
"  Ellen,  recollect,  that  one  half  of  that  properly  on  the  Shirtee 
(Ohartier)  belongs  to  your  brother  Ephraim  "  ?  Parol  evidence 
has  ever  been  received  in  Pennsylvania,  in  cases  of  trust.  The 
drcnmstances  attending  a  case  often  afford  the  most  violent 
presumption  of  its  object  and  truth.  Here  the  devise  vnw  to 
Ephraim  and  his  sister.  Ephraim  knows  this,  and  induces  the 
change.  He  appeals  to  the  mother  for  the  change.  The  object 
is  disclosed  to  the  mother.  The  codicil  is  added,  and  fhe 
daughter  assents  to  the  trust.  If  the  jury  so  find,  the  trust  ex- 
ists, and  comes  within  the  principle  setUed  on  that  subject  in 
many  cases.  There  was  error  in  not  submitting  the  whole  case 
to  the  jury. 
The  judgment  ia  reveraed,  and  a  venire  de  novo  awarded. 


Tbitst  dt  ah  AasoLim  Dxvm  mat  bb  EnABUSBiD  bt  Pabol.  8m  iUB 
«i14«et  diseawed  in  the  motet  to  TowU§  t.  Airtoii,  24  Am.  Dec.  409;  HogeY. 
Hoge^  26  Id.  08.  To  this  point  the  prindpel  oeee  is  dted  in  Ohath  v.  Rm-^ 
taKl,  64  Fk.  St.  448»  and  in  I^JbmM  V.  ir»2d0%  60  Id.  2^ 
neither  a  wife'e  dedentioui  are  evidenoe  to  afibot  the  title  of  her  hnaband, 
nor  a  hneband*ii  to  destroy  the  title  of  hie  wife.  The  principal  caie^  onaanh- 
aeqneat  ^ipeal,  ie  agdn  reported  in  6  Barr,  426. 


Bobleb'b  Adm'bs  v.  Exohangb  Basil 

[4  PannxLTinA  BxAza.  8S.] 

WbBBX  BbTATB  of  DbOKDXNT  18  NOTOBIOUSLT  IhBOLVBNT,  SbV-OBV  IB  BOT 

Allowbd  in  enite  by  or  againet  hie  ezeoator  or  adminiBtrator,  if  the  debt 
aonght  to  be  set  off  was  uot  due  at  the  time  of  the  death  of  the  teetalor 
or  intestate,  although  it  became  due  before  the  oommenoement  of  the 
•nit;  otherwiae  if  the  eetate  ia  solvent. 
EisHTS  OF  Cbbditobs  OF  Dbcbdbnt  to  bib  AssBXi  Bboomb  Fma>  aad  da* 
termined  at  the  time  of  his  death. 
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Ebbob  to  tlie  district  court  of  Alleghany  cooniy.  The  facte 
of  the  agreed  case  submitted  to  the  court  are  as  folloiys:  Plaint- 
iffii'  intestate  kept  a  deposit  aocotmt  with  the  defendant,  on 
which  there  was  standing  to  his  credit,  at  the  time  of  his  death 
on  the  tweniy-fifth  of  December,  1844,  a  balance  of  four  hun- 
dred and  tweniy-one  dollars  and  thirty-nine  cents.  Four  days 
before  his  death  he  drew  a  note  at  four  months  for  four  hundred 
dollars,  which  was  discounted  by  the  defendant  for  the  benefit 
and  accommodation  of  said  Bosler,  and  which  still  remained  un- 
satisfied in  the  possession  of  the  defendant.  After  the  maturity 
of  this  note,  the  plaintifb  demanded  of  the  defendant  the  bal- 
ance standing  in  the  name  of  their  intestate.  The  defendant 
withheld  payment  thereof,  claiTning  the  right  to  set  off  the 
amoimt  of  the  note.  It  was  admitted  that  the  estate  of  the  de- 
ceased was  altogether  insufficient  for  the  payment  of  his  debta. 
The  judge  gaTC  judgment  for  the  defendant,  and  this  is  the  enor 
assigned. 

Sdden  and  Biddle,  for  the  plaintiffs  in  enor. 

T.  Williams,  for  the  defendant  in  eiror. 

By  Court,  Bogebs,  J.  A  set-off  is  allowed  in  a  suit  brought 
either  by  or  against  executors  or  administrators,  and  the  fact 
that  the  debt  proposed  to  be  set  off  was  not  due  at  the  time  of 
the  death  of  the  testator,  or  intestate,  would  make  no  difference 
if  due  when  the  suit  was  commenced,  and  the  estate  be  solvent. 
But  is  a  set-off  allowable  when  the  estate  is  notoriously  insol- 
Tcnt  ?  We  think  not,  for  the  simple  reason  that  it  would  disturb 
the  course  of  administration.  At  the  death  of  the  testator  or 
intestate,  the  executor  or  administrator  is  the  trustee  for  the 
creditors,  whose  right  to  the  assets  at  that  time  becomes  fixed 
and  determined.  Nothing  that  the  executor  or  administrator 
can  do  can  alter  the  course  of  distribution.  If  the  estate  be 
solvent,  the  creditors  are  entitled  to  receive  their  whole  debt;  if 
otherwise  they  have  a  vested  right  to  a  pro  rata  dividend.  It  is 
an  unanswerable  objection  to  the  decision  of  the  court,  that 
what  they  asbert  will  be  that  one  creditor  may  receive  the  whole 
amount  of  his  debt,  whereas  other  creditors  will  receive  a  jyro 
rata  only,  lessened  by  the  sum  which  he  has  been  permitted  to 
set  off;  this  we  conceive  is  not  in  accordance  with  justice,  for 
equality  is  equity,  nor  consistent  with  authority.  For  that  the 
death  of  the  testator  or  the  intestate  is  the  true  criterion  to 
detanniiie  the  li^^ts  of  creditors  is  shown  in  SooUf  Adm*r  of 
PaUanon.  ▼.  Bmmmy,  1  Binn.  231,  where  it  is  mkd,  thai  daMa 
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due  by  a  deceased  person  take  xanjc  acoordizig  to  their  qoaliiy  at 
the  time  of  his  death.  Leiper  y.  Lems^  16  Serg.  &  B.  108,  is  to 
the  same  effect.  A  judgment  creditor,  as  is  tiiere  held,  of  an 
insolvent  intestate,  can  not  gain  a  priority  over  other  judgment 
creditors,  by  taldng  out  against  him,  and  levying  on  his  goods, 
a  fi,  fa.y  which  relates  to  a  day  prior  to  the  intestate's  death. 
The  court  acknowledge  the  right  to  take  out  execution  after  the 
death  of  the  intestate,  and  that  the  same  has  relation  to  the  first 
day,  but  they  restrain  its  operation  by  holding  that  this  can  not 
be  done  so  as  to  make  it  operate  unjustly,  by  depriving  the  other 
creditors  of  the  vested  rights  which  they  have  in  fhe  assets  of 
the  deceased;  and  that  this  would  be  the  case  when  the  estate 
was  insolvent.  The  same  point  is  ruled  in  Wood  v.  J9opMn«, 
Pennington,  689.  In  Murray  v.  Williamson^  8  Binn.  135,  it  is 
admitted  that  set-off  may  be  made  in  suits  broughtby  or  against 
executors  or  administtators,  where  it  does  not  disturb  the  due 
course  of  administration;  from  which  the  inference  is,  that 
where  it  has  that  effect,  a  set-off  can  not  be  admitted.  That  the 
death  of  the  intestate  fixes  the  right  of  the  parties  is  also  recog- 
nized in  Cramond  v.  The  Bank  of  the  United  States^  1  Binn.  64. 
And  that  it  will  not  be  allowed  when  it  alters  the  course  of  dis- 
tribution, is  asserted  by  Mr.  Justice  Burrough,  in  Rogerson  v. 
Ladbrobe,  1  Bing.  98;  S.  C,  8  Com.  L.  418,  who  says,  that  in 
such  a  case,  Lord  Mansfield  was  much  disposed  to  allow  a  set- 
off till  he  was  pressed  with  a  case  suggested  by  him  to  Mr. 
Erskine,  who  was  counsel  for  the  plaintiff;  who  then  held,  that 
the  set-off  could  not  be  allowed,  as  it  would  alter  the  distribu- 
tion of  assets.  Vide  HousUm  v.  Bobertaon,  4  Camp.  843. 
Judgment  reversed,  and  judgment  for  plaintiff. 


SnvoBV,  What  oas  and  What  can  not  be  Mads  Suanor  or:  8m 
Himi  y.  Sood,  34  Am.  Deo.  809,  note  071,  where  other  oaaes  are  ooUeoted. 
The  principal  case  la  dted  in  Beaver  ▼.  Beaver,  23  FiL  St.  100,  to  the  point 
that  a  debt  not  due  at  the  death  of  the  plaintiff  ■  intestate  coold  not  be  set 
ofil  It  was  approved  in  Appeal  c/Farmert^  and  Meehaniee*  Bank^  48  Id.  60, 
In  which  the  coort  said:  "  It  is  a  mistake  to  snppose  that  Beaver  t.  Beaiver^ 
11  Harris,  107,  did,  or  was  intended  to  OTerrole  Bcder  ▼.  The  JEwdtoiy 
EonJt,  although  the  reporter  says  so  in  his  ^Uabtaa." 

Thb  pbinoital  oabb  n  cited  in  StemmMp  Dock  Oa,  r,  Arva's  Adm*m^ 
52  FiL  St.  282,  totiM  point  that  the  rights  of  onditea  apoa  tha  dteedMlll 

estate  becoaiefiied«aflidoHiaot  be  ohaqgadbgrMgrasli  if  thiin*    It  it 
UmgMb^tkLigkiw.LMk^tr.tlL4». 


668  Chess'  Appeal  [PeniL 

f 

Chess'  Appeal. 

[4  PsinrRX.TAn4  Sx^m,  63.) 

QvBAira'  OouKn  hats  Powxr  to  Dborbb  axtd  Bnioboi  Sraomo  Put- 
lOBMAirai  of  a  oontnot  for  sale  of  real  estate,  made  by  a  decedent  in 
hia  life-time.  Thia  power  ia  granted  to  them  by  the  fifteenth,  aizteenth, 
aeyenteenth,  and  eighteenth  aeotions  of  the  act  of  Febniary  24, 183i»  and 
ia  the  aame  aa  that  poeaeerod  by  conrta  of  ehanoery,  in  like  caaea. 

pRinON  FOR  SfROUIO  PSBlORMAiraB  OT  GONTRAOT  OT  TSSZATOR  IS  KOT  Dl 

GoKBiTioir  to  be  heard,  where  the  reoord  ahowa  no  appeaianoe  for  the 
hein  or  personal  reprewntatiTea,  no  answer  to  the  petition,  and  no  proof 
of  the  oontraot,  or  of  the  natore  of  it. 
PknnoN  lOR  Sraomo  Pxbjoskahoi  ot  CoHrmAOS  for  Salb  of  Land 
shoold  ayer  that  the  petitioner  baa  performed  hia  part  of  the  eontnet. 
or  that  he  is  willing  and  ready  to  perform  it;  bat  a  failore  to  make  anoh 
an  averment  ia  a  defect  in  form  on^,  wldoh  may  be  amended. 

ApnuL  from  the  deoiee  of  the  orphans*  oonrt  of  Alleghany 
oonnty.  Thomas  Chess  petitioned  the  court  to  deoree  a  spedfio 
performance  of  an  alleged  agreement  to  convey  certain  lands  to 
him,  made  by  David  Ohees,  deceased,  during  the  latter^s  life- 
time. The  conrt  refused  the  decree  prayed  for,  on  the  ground 
that  the  petitioner  had  not  performed  his  part  of  the  contract, 
nor  shown  that  he  had  been  hindered  from  doing  so.  The  other 
Isots  appear  from  the  opinion. 

JDunlop,  for  the  appellants. 

OaUan  and  Ibrward,  for  the  appellees. 

ByOourt,IU)exBs,J.  The  mischief  intended  to  be  remedied  faj 
the  act  of  the  thirty-first  of  March,  1792,  and  the  act  of  the  tenth 
of  March,  1818,  was  that  in  case  of  death  there  might  remain  a 
contract  of  the  deceased  binding  on  his  exeoators  or  adminis- 
trators, but  no  person  in  being  capable  of  carxpng  it  into  spe- 
cific execution.  The  purchaser  of  land  might  be  willing  to  pay 
the  purchase  money  on  receiTing  a  conyeyance.  The  executor 
might  stand  in  need  of  these  moneys  to  discharge  debts  and 
legacies;  yet,  notwithstanding,  there  being  no  competent  grantor, 
the  contract  must  be  rescinded  or  delayed,  or  a  suit  brought  in 
a  court  of  law  to  recover  damages  for  its  non-performance.  The 
acts  of  assembly,  therefore,  require  the  contract  to  be  judicially 
proved  before  suit  brought,  and  then  empower  the  executor  or 
administrator  to  execute  a  deed  to  the  purchaser:  Bagerti^M 
Case,  4  Watts,  807;  Biddlesberger  v.  Mentser,  7  Id.  141.  The 
proceedings  under  these  acts  are  in  the  court  of  common  pleas, 
who  in  the  first  place  receive  proof  of  the  contract,  and  after- 
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wards,  if  there  be  any  diflGioiilly  as  to  the  right  to  a  speoifio  per- 
f ormanoe,  it  must  be  enforced  by  suit  brought  in  the  same  court 
through  the  medium  of  a  jury.  This,  in  many  cases,  wasfound 
to  be  an  inadequate  remedy;  whereupon  an  additional  remedy  is 
giTen  in  the  orphans'  court  (in  all  its  essential  features  a  court 
of  equity),  by  sections  16, 16, 17,  and  18  of  the  act  of  the  twenty* 
fourth  of  Fefaruaiy,  18M,  an  act  relating  to  executors  and  ad* 
ministrators.  This  act  prorides  for  a  distinct  system,  and  it  is 
only  by  confounding  remedies  that  are  so  diTerse,  that  any  dif- 
ficulty can  arise.  In  all  cases  coming  within  the  provisions  of 
the  latter  act,  the  remedy  is  by  bill  or  petition  to  the  court,  set- 
ting forth  the  facts,  and  after  due  notice  the  court  has  power,  if 
the  case  be  sufficient  in  equity  and  no  sufficient  cause  be  shown 
to  the  contrary,  to  decree  the  specific  performance  of  the  oon- 
traot  according  to  its  terms,  intent,  and  meaning. 

The  seventeenth  section  dedares — ^that  the  order  or  deoree, 
etc.,  being  certified  by  the  derk,  etc.,  may  be  recorded  in  the 
office  for  recording  deeds  in  the  couniy  where  the  real  estate  is 
situated.  And  the  eighteenth  section  declares,  that  when  snob 
order  or  decree  for  the  spedfio  performance  of  any  such  contract 
shall  have  been  made,  and  the  purchase  money  paid,  or  secured 
to  be  paid,  according  to  the  terms  of  such  contract,  it  shall  be  the 
duly  of  the  executors  or  administrators,  etc.,  to  execute  such 
deed  of  conveyance  as  shall  be  directed  by  the  court,  in  con- 
formity with  the  intent  of  the  contract;  and  the  same  being  so 
made,  shall  be  of  the  same  force  and  effect  to  pass  and  vest  the 
estate  intended,  as  if  the  same  had  been  executed  by  the  dece- 
dent in  his  life-time.  Thus,  it  appears  that  the  orphans'  court, 
vrithout  the  intervention  of  a  jury,  have  the  same  power  and  au- 
thority as  a  court  of  chanceiy  in  such  cases  to  decree,  and  by  a 
necessary  implication,  to  enforce  by  attachment  a  specific  per- 
formance of  the  contract,  according  to  its  true  intent  and  mean- 
ing. This  is  a  power  certainly  exercised  by  a  court  of  chanceiy. 
They  have  authority  to  decree  and  compel  a  specific  perform- 
ance by  an  infant  heir,  or  any  other  person,  of  any  bargain, 
contract,  or  agreement  made  hy  any  party  who  may  die  before 
the  performance  thereof.  The  remedy  is  administered  as  here, 
on  petition  of  the  executors  or  administrators  of  the  estate,  or 
of  any  person  or  persons  interested  in  such  bargain,  etc.,  hear* 
ing  idl  parties  concerned,  and  being  satisfied  that  the  specific 
performance  ought  to  be  decreed  or  compelled:  Meiritt  on  Oh. 
Pr.  125;  Sharp  v.  Sharp,  8  Johns.  Ch.  408.  The  draftsman  of 
the  bill  of  1884  seems  to  have  had  in  view  this  practice,  as  they 
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hmyfe  made  iSb^  pcocMdingB  to  enftme  pecflonuuioe  tiltnMj  oon- 
f oniiaUa  to  il 

It  is  no  new  pow«r,  but  one  wdl  known  and  nndecstood  in 
fhooe  states  wheze  thsj  have  a  ooort  of  bhanoeny.  Here,  tba 
court  has  undertaken  to  deoidB  that  thej  iriU  not  compel  tbe 
speoifio  pezf ormanoe  of  a  contract,  because  tbe  petitioner  is  not 
in  a  sitaation  to  demand  snob  a  decree,  tbat  be  has  not  proven 
that  he  has  performed  bis  part  of  the  contract,  or  that  he  has 
been  hindered  from  doing  so.  Now,  admitting  the  case  to  be 
as  is  aminmed  by  tbe  court,  there  coold  be  no  gainssjjring  the 
correctness  of  the  decision;  bat  the  truth  is,  when  this  decree 
was  made,  the  canse  was  not  in  a  sitaation  for  a  hearing  at  alL 
There  is  no  appearance  for  the  hears  or  administrators,  at  lesst 
none  appear  on  the  record;  no  answer  to  the  petition;  indeed, 
nothing  appears  bat  the  petition  itself;  no  proof,  no  affidavits 
to  proYC  the  contract,  or  the  nature  of  it  It  is  impossible  for 
OS  to  tell  whether  the  petitioner  is,  or  is  not  entitied  to  a  spe- 
cific performance,  as  this  may  depend  npon  a  rtaiety  of  dronm- 
stances  to  be  made  the  sabject  of  proof.  The  petition,  it  is 
troe,  is  deficient  in  this,  that  the  petitioner  omitted  to  aver  that 
he  is  willing  and  offers  to  perform  the  agreement  on  his  part: 
Vide  Equity  Draftsman,  696.  But  this  is  a  defect  in  form 
merely,  and  may  be  amended.  It  is  the  duty  of  the  court  to 
inquire,  according  to  the  practice  of  a  court  of  chancery, 
whether  this  be  a  case  in  which  the  petitioner  is  entitled  to  re- 
lief, and  if  so,  the  extent  and  nature  of  the  relief  to  which, 
under  the  true  construction  of  the  contract,. he  is  entitied,  and 
to  decree  accordingly.  What  this  may  be,  it  is  obvious,  can 
only  be  ascertained  after  a  full  hearing  of  all  the  parties. 

The  decree  of  the  orphans'  court  is  reversed,  record  remitted, 
and  prooedtfiufe  awarded. 


Orbd  in  McKm  ▼.  MeKee,  14  Fk.  St  280^  to  the  point  tlut  the  JuMiottM 
eandied  by  tlie  orpbtauf  ooort  in  deoreeing  tpeoifle  perfomumoe  cC  ima^ 
oated  real  oontracto  of  deoodenti,  k  botrowed  from  the  kwig  f  tiKliiilied 
pnotioe  ol  oourti  ol  equity;  in  Jfyert  ▼.  Blaekt  17  Id.  196,  to  the  point  tlint 
by  the  Aot  of  1884,  idiioh  Teeti  Jnriadiotion  in  noh  oaeee  in  tlie  orphMie' 
ooort,  no  oUier  remedy  is  preeerved;  end  in  Jfntfemow't  Ajppeal^  66  Fik  St. 
486,  to  tlie  effeot  that  Jnriediotlon  of  orphene*  ooorti  ia  ezdoirive  to  enfotioe 
pejnmit  of  WfMim  ohersed  on  lud,  end  eoctaidfl  to  the  elfanet  of  the  tfHe, 
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AoNEw's  Adm'z  v.  Fbexbsbman's  Ifa^x. 

[4  PMUiiiiitMBA  BSAsa,  M.] 

naKAMunBAmT  Tamv  fob  Patxxht  of  Dibis  doh  itot  Bstitb  Don 
|>A»m«n  bj  the  stitate  of  limitotioM  at  the  time  of  the  tertitorti  dMthi 
Imt  if  sooh  tnut  be,  not  merely  implied^  bat  vxjpnm,  pfeoiie»  and  eteer, 
it  tnipeiide  the  stitate  on  debte  that  are  due  at  that  time. 

Vo  Tftuar  iob  Cbbdiiobs  n  BAmiD  bt  TnrAS0B*s  Divm  to  his  exeen* 
triz  of  the  fee  dmple  of  all  his  estate,  with  authority  to  lell  niffioieiit  of 
liie  real  estete  to  pay  his  debtt.  This  ii  bat  a  detite  to  her  te  her  owm 
b«Mfit»  wllii  a  leqiieet  to  paj»  and  die  tdua  it  budned  with  no  mora 
tiian  the  law  impoeed  npon  it. 

Ebbob  to  the  distriot  oonrt  of  Allegbaoy  oouniy.  Aottomi  on 
the  oaae  between  the  same  partieBy  ixiTolTing  the  same  prinoipley 
and  dedded  on  the  same  evidenoe.  The  dedazationB  alleged 
that  defendant's  testator  was  in  his  life-time  indebted  to  plaint* 
ilPs  intestate.  The  defendant  pleaded  the  statate  of  limitations. 
The  oourt  below  rendered  judgment  lor  the  dflfandaal  The 
other  fiusts  appear  from  the 


Woods,  for  the  plaintiff  in  error. 
Metoalf,  for  the  defendant  in  enor. 

By  Oonrt,  Gibsob,  0.  J.  The  earlier  deeiflionay  that  a  tnisk 
for  payment  of  debts  is  a  direotion  not  to  plead  the  statate  of 
limitations,  have  been  properly  swept  away.  They  were  Tigor- 
onsly  attacked  by  oonnsd  in  i9tocl:AotieeT.  Aimsftm,  lOYes.  469; 
and  they  haye  reoeiYed  the  pointed  disapprobation  of  Lord 
Hardwidce,  Lord  Eldon,  and  other  eminent  men.  The  entire 
series  which  preceded  Burhe  y.  Janes,  2  Yes.  &  B.  275,  was 
examined  by  the  Yioe-ehancellor  in  that  case;  and  the  principle 
he  deduced  from  them  is  a  YCiy  rational  one,  that  debts  barred 
at  the  testator's  death  are  not  roYiYed;  but  that  debts,  against 
which  the  statutewasmnning,  are  taken  out  of  its  farther  opera- 
tion into  the  protection  of  the  tmst.  The  di£Giculty  then  resolYCs 
itself  into  the  f^miliA^r  principle  that  a  trust  is  not  within  the  stat- 
ute of  limitations.  It  is  predicated,  howcYcr,  as  in  other  cases  to 
which  it  is  applicable,  with  this  restriction,  that  the  trust  be 
not  an  implied  one;  and  in  Yiew  of  the  stringent  tendency  of  the 
modem  decisions  on  the  statute,  I  would  add  that  it  be  not  only 
express,  but  precise  and  clear.  As  a  decedent's  land  is,  with 
us,  a  fund  for  the  payment  of  debts,  whether  by  specialty  or 
simple  contract,  there  is  not  the  same  necessity  to  faYor  the  crea- 
tion of  such  a  trust  here  as  there  is  in  England.    Indeed  it  is  of 
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no  furttier  use,  in  any  case,  Uian  to  saTe  the  expense  of  a  sale  bj 
order  of  the  orphans'  court. 

The  question,  then,  is,  has  this  testator  distinctly  created  an 
express  trust?  His  words  are:  "  I  direct  all  my  debts  to  be 
paid;  and  I  hereby  devise  in  fee  simple  to  my  wife  Sarah  all  my 
estate,  and  appoint  her  testamentaiy  guardian  of  my  children. 
I  do  hereby  authorize  my  said  executrix  to  sell  sufficient  real 
estate  to  pay  my  debts."  Now,  as  respects  the  statute  of  limits 
ations,  a  simple  direction  to  pay  debts  goes  for  nothing.  There 
can  be  no  trust  of  personal  estate  in  the  hands  of  the  executor 
to  whom  it  is  addressed;  and  when  the  statute  has  begun  to  run 
in  the  testator's  life-time,  it  runs  as  to  personalty  after  his 
death;  as  it  did  in  Freake  v.  Cranefeldi^  8  My.  &  C.  500,  though 
there  had  been  no  personal  repreeentatiye  to  be  sued  for  more 
than  SIX  years.  Standing  alone,  as  it  does,  in  the  first  clause 
of  the  devise,  this  naked  direction  would  be  no  answer  to  a  plea 
of  the  statute  from  the  executrix;  or  impose  any  duty  on  her 
which  the  law  does  not  impose;  and  standing  in  connection  with 
the  superfluous  power  to  sell,  it  adds  nothing  to  its  effect. 
True,  we  have  a  statute  which  declares  every  devise  of  a  power 
to  sell  to  be  a  devise  of  the  title;  and  which  consequently  turns 
the  devisee  into  a  trustee  for  the  purposes  of  the  power.  But 
to  bring  this  case  within  it  would  give  her  less  than  is  given  her 
by  the  words  of  the  will,  which  carry  the  equitable  as  well  as 
the  legal  estate;  and  it  can  not  be  a  sound  construction  of  them 
which  would  turn  her  into  a  trustee,  against  the  testator's  evi- 
dent intent.  Then,  joined  to  the  mere  devise  to  Mrs.  Fetterman, 
what  does  the  direction  to  pay  express  ?  Undoubtedly  a  devise 
to  her  for  her  ovni  benefit,  vrith  a  request  to  pay;  but  out  of  the 
whole  fund  ?  Primarily  out  of  the  personal  estate,  which  is  the 
legitimate  fund.  It  is  strange  that  a  formal  direction,  which 
means  absolutely  nothing,  should,  from  mere  habit  of  oxpK»- 
sion,  find  its  way  into  almost  eveiy  vnll,  side  by  aide  with  the 
formal  disposition  of  the  testator's  soul  and  body.  What  then 
id  a  devise  of  the  legal  and  equitable  estate  joined  with  the  un- 
necessaiy  power  to  sell?  It  is  still  a  devise,  not  in  trust  for  the 
devisee  and  creditors,  nor  any  trust  at  all.  An  English  chan- 
cellor would  indeed  compel  her,  and  in  order  to  assume  juris- 
diction, would  treat  her  as  a  trustee;  but  he  would  do  so  on  the 
ground  of  an  implied  trust  only,  which  has  ever  been  subject  to 
the  statute  of  limitations;  for  there  is  not  a  syllable  in  the  devise 
to  create  an  express  trust.  Nor  is  there  anything  in  Jlexander 
V.  McMmry,  8  Watts,  504,  or  Steel  v.  ffenry,  9  Id.  629*  in  iudi- 
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cate  that  a  constmctiTe  trust  is  not  within  the  statute.  Those 
were  cases,  not  of  trust,  but  of  charge,  in  which  the  temporaty 
charge  imjKMsed  by  the  law  was  supplanted  by  the  permanent 
charge  imposed  by  the  testator.  The  present  is  not  eyen  a  case 
of  charge;  for  as  Mrs.  Fetterman  was  to  be  the  untrammeled 
owner  of  the  estate,  the  power  to  sell  was  no  more  than  a  sug- 
gestion. She  took  it  burdened  with  no  more  than  the  law  im- 
posed on  it;  and  the  direction  to  pay  had  relation  to  debts  which 
might  be  recoverable.  In  any  aspect,  therefore,  there  was  no 
more  than  an  implied  trust;  and  the  debt  was  barred  by  the 
statute  of  limitations. 
Judgment  affirmed. 

Statutb  or  LiMiTATiONB  Di  Cabes  qw  Tbusts  See  ffofnie  ▼.  ffalTsJB^rp 
4S  Am.  Dea  427>  note  490,  where  other  oaeee  are  refetred  to.  The  prindpel 
OMe  is  oited  in  Wtlfder's  Eae'ra  v.  NeuMd,  41  Fk.  St.  492;  in  CampbdCa 
Adm*r  t.  Boggs,  48  Id.  624;  in  MUler*$  and  Bowman'B  Appeal^  60  Id.  406; 
and  in  Cfleim  v.  OutUe,  2  Grant,  274,  to  the  point  that  only  thoee  technical 
oontinun|(  trasti,  ezdiifeiTely  oogni»ble  in  oonrti  of  equity,  are  exempt  from 
the  Btatnte  of  limitatioDB. 

The  raiKGiPAL  oasb  is  gitsd  to  the  following  points:  in  Downqf  ▼.  Cfarard^ 
24  Pa.  St.  63,  that  where  an  attorney  ooUects  money  for  his  client,  the  stat- 
ute begins  to  mn  from  the  timo  of  snch  collection;  in  Coleman  v.  Forbes,  22 
Id.  162,  that  a  general  direction  in  a  will  to  pay  the  debts  of  the  testator  does 
not  remove  the  bar  of  the  statute;  in  Waterman  t.  Brown,  31  Id.  165,  that 
the  rale  that  a  demand  is  required  to  set  the  statute  in  motion  is  sometimes 
pretermitted;  in  Buehler^a  HtirB  ▼.  DuffingUm,  43  Id.  294,  that  a  devise  for  pay- 
ment of  debts  adds  nothing  to  the  power  of  an  executor;  in  TrinUy  Church 
V.  TTotoon,  60  Id.  528,  as  in  spirit  adverse  to  the  doctrine  of  testamentary 
liens;  in  Reed  v.  Marshall,  90  Id.  349,  that  a  testamentary  trust  to  pay  debts 
does  not  revive  such  debts  of  the  testator  as  were  barred  by  the  statute  of 
limitations  at  the  time  of  his  decease;  and  in  Oibson  v.  Reese,  60  111.  404, 
that  an  assignee  in  trust  can  not  set  up  the  statute  of  limitatloui  against  Us 
esatui  que  trust,  such  direct  trust  not  being  within  the  statate. 


Goopeb'8  Estate. 

[4  PXinrtTI.TAllIA  SXATB,  88.] 
WbKBK  TX8TAT0R,    pRIOR  TO  HIS  DSATH,    SSLLS  80  GftBAT  ▲   PaBT  OF  HIS 

Rkal  Estate  as  to  render  it  impossible  to  carry  out  the  provisions  of 
his  will,  such  sale  amounts  to  a  revocation  of  the  will,  except  so  far  as 
the  appointment  of  executors  is  concerned,  and  in  such  a  case  the  court 
will  decree  that  the  accounts  of  the  executors  be  settled  in  the  same  man« 
ner  as  if  the  testator  had  died  intestate. 

Appeal  from  the  decree  of  the  orphaiis'  oourt  of  Alleghany 
oounty,  settliug  the  account  of  the  executors  of  Joseph  Cooper, 
deceased.     The  facts  are  sufficiently  stated  in  the  opinion. 

AM.  Dko.  Yol.  TLV—iM 
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WoodBf  for  the  appellanl 
Witts,  for  the  appellees. 

By  Court,  Ooultbb,  J.  (after  stating  the  case).  At  the  time  of 
makiiig  his  will,  it  was  the  intention  of  the  testator  that  the 
house  and  lot  which  he  directed  his  executors  to  sell  should  le- 
main  his  property  until  after  his  death;  and  that  the  funds  pro- 
duced bj  the  sale  should  afford  the  means  of  paying  his  funeral 
e:q>enses,  all  his  just  debts,  and  the  legacies  bestowed  upon  fi^e 
of  his  children.  He  thought  proper  afterwards  to  sell  the  house 
and  lot  himself.  But  how  long  previous  to  his  death,  or  when 
his  will  was  dated,  does  not  appear  by  the  eyidence  furnished  to 
this  court. 

By  the  sale  of  the  proi>erty ,  the  testator  rendered  it  impossible 
for  his  executors  to  carry  out  the  provisions  and  clear  intent  of 
the  will.  This  is  not  a  case  where  a  testator  having  himself  sold 
a  part  of  his  real  estate,  previous  to  his  death,  left  sufficient  re- 
maining to  cany  his  intention  into  effect,  except  so  far  as  he  had 
anticipated  that  intention  by  arrangements  of  his  own.  In  such 
oases  a  sale  of  land  operates  as  revocation  only  pro  ianto.  But 
in  this  it  is  impossible  to  execute  the  will  according  to  his  in- 
tent. Whether  his  necessities  compelled  him,  or  a  change  of 
mind  in  relation  to  the  disposition  of  his  estate  induced  him  to 
sell  his  property  himself,  he  must  have  perceived  that  he  was 
rendering  the  provisions  of  the  will  invalid;  that  he  was  sweep- 
ing away  the  veiy  foundation  on  which  it  rested.  He  directs  that 
out  of  the  fund  raised  by  the  sale,  his  executors  shall  pay  his 
debts  and  funeral  expenses,  and  the  legacies  to  his  five  children. 
Now,  the  personal  property  left  by  the  testator,  excluding  his 
household  furniture,  amounting  to  two  hundred  and  fifty-one 
dollars,  which  the  executors  ddivered  to  the  appellants  under 
the  residuary  clause,  is  barely  sufficient  to  pay  the  debts  of  the 
deceased,  leaving  nothing  to  pay  the  legacies  to  the  five  chil- 
dren, when  by  the  very  terms  of  the  will  the  reeiduazy  legatees 
were  to  taike  nothing  but  the  balance  of  the  estate  after  payment 
of  debts  and  the  pecuniary  legacies.  If  the  will  stands  and 
could  be  executed  at  all  in  its  broken  state,  the  two  daughters, 
as  residuary  legatees,  would  get  everything  and  the  other  five 
children  nothing,  thus  defeating  the  primary  intent  of  the  testa- 
tor. The  largest  latitude  which  the  law  aUows  to  discretion  will 
not  permit  the  court  to  give  this  effect  to  an  instrument;  which 
tb*  testator  must  have  known  he  was  rendering  invalid  by  the 
sale.     By  such  a  result,  the  court  would  make  a  new  will  for  the 
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testator.  It  is  the  opinion  of  this  court,  from  all  the  circum- 
stances of  the  case,  that  it  was  the  intent  of  Joseph  Cooper  to 
revoke  his  will  bj  the  sale  which  he  made  of  the  principal  part 
of  his  real  estate;  and  that  it  is  therefore  revoked  except  so  far  as 
the  appointment  of  an  executor,  in  which  respect  it  remains 
valid. 

The  decree  of  the  orphans'  court  is  reversed,  and  the  clerk  of 
this  court  is  directed  to  make  the  following  entzy  in  the  cause: 

It  is  ordered  and  decreed  hy  the  court,  that  the  decree  of  con- 
firmation of  the  administration  account  of  John  Glenn  and  Will- 
iam Noble,  executors  of  Joseph  Cooper,  deceased,  be  reversed, 
and  that  the  said  executors  settle  an  administration  account,  un- 
der the  direction  of  the  register  of  Alleghany  couniy,  of  the 
goods  and  chattels  of  the  deceased,  which  came  to  their  hands 
in  the  same  manner  as  if  the  said  Joseph  Cooper  had  died  in- 
testate. 

BxvooAXioN  OF  Wnx:  See  ManUm  ▼.  Manton,  48  Am.  Deo.  611;  Browm's 
Wm,  35  Id.  174^  note  170,  where  other  oeeei  era  ooUeoted.  In  BoOiefa  Ap- 
jpealf  14  Vik,  St.  468,  the  ooart  aay  of  the  prinoipel  oeae,  that  it  "  was  ruled 
under  peonliar  oironmatanoee,  evincing,  as  the  ooort  tappoee,  the  intent  of 
Ooqper  to  revoke  his  will,  by  the  sale  he  made  of  the  prindpal  part  of  the 
estate."  It  is  distingoished  in  if ovvAoll  ▼.  ifartftoO,  11  Id.  488,  and  in  rs^ 
tier  V.  ITefiiter,  106  Mass.  543. 


Ltok  v.  MoGuffet. 

(4  PaSSSlLVAlgA  SCAXB,  IM.) 

MaaBAnar  Lhh,  uvdxb  Acts  or  1836  avd  1840^  Rjlmsiis  «o  mnm  Hi- 
TATi  only  as  the  person  in  possession,  and  at  whose  instmoa  the  boild- 
ing  was  ereeted,  had  at  the  time  it  was  oommenoed. 

IfiCBiLinoB'  LiXK  ON  Equffablb  Estate  Attachbs  to  AfTia-Aoqinai» 
LiOAL  Titli,  the  moment  it  vests  in  the  same  person. 

JVDOMJIXT  lOB  PUBOBAIIB  MOITBT,  AJTKB  LbOAL  TiTLB  D  Of  "DlEWEKDAn^ 

has  no  priority  over  a  lien  on  his  previous  equitable  title,  unless  it  is  en- 
tered at  the  same  time  the  deed  is  delivered,  or  so  near  to  it  as  to  make  the 
entry  and  oonveyance  one  transaction;  and  where  the  entry  is  not  made 
until  ten  days  after  the  delivery  of  the  deed,  such  entry  and  oonveyanoe 
do  not  constitute  one  transaction. 

Appbal  from  the  common  pleas  of  Chunon  oonnty.  Case 
stated  on  the  distribution  of  the  proceeds  of  a  sheriffs  sale, 
made  under  a  mechanics'  lien  filed  by  the  plaintiffs  against  New- 
ell, the  defendant  in  the  execution.  *^e  other  facts  are  stated 
in  the  opinion. 
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Laffiry  and  OalbraUh,  for  the  appellant. 
Foster  and  SiUion,  contra. 

By  Court,  Ooultbb,  J.  By  judicial  oonstmotion  of  the  act  of 
assembly  of  the  serenteenth  of  March,  1806,  relating  to  the  lien 
of  mechanics  and  material-men,  the  fee  simple  of  the  ground  on 
which  the  buildings  were  erected  was  subjected  to  the  lien  for 
work  done  and  materials  furnished,  where  the  erections  were 
made  by  a  tenant  for  life  or  for  years.  The  case  of-  Savoy  y. 
JoneSf  2  Bawle,  360,  and  the  case  of  Holdahip  ▼.  Abercrombie^  9 
Watts,  62,  established  the  principle  too  firmly  to  be  shaken  or 
OYertumed  except  by  legislative  inteiference.  Although  these 
cases  were  somewhat  startling  to  many  of  the  profession,  they 
were  the  legitimate  result  of  the  statute  itself.  It  is  not  to  be 
questioned,  but  that  hardship  and  injustice  would  accrue  to  the 
remainder-man,  in  many  instances,  by  the  operation  of  this  rule 
of  law.  The  last  decision  made  at  September  term,  1839,  it 
may  be  presumed,  brought  before  the  legislative  mind  in 
stronger  and  bolder  relief  the  consequences  of  the  act  of  1806, 
than  had  occurred  to  the  legislature  at  the  time  the  statute  was 
enacted  The  act  of  1836,  on  the  same  subject,  embodied  the 
provisions  of  the  act  of  1806  on  which  the  decisions  were 
founded;  and  although  no  judicial  construction  was  given  to 
that  act  in  this  respect,  as  all  the  cases  decided  had  occurred 
before  its  passage,  yet  there  is  littie,  if  any  doubt,  but  that  it 
would  have  received  the  same  construction  if  the  legislature  had 
not  interposed  the  provisions  of  the  statute  of  the  twenty-eighth 
of  April,  1840,  passed  at  the  next  session  after  the  decision  of 
the  case  of  Boldahip  v.  Abercrombie,  By  that  act  it  was  provided, 
that  the  lien  created  by  the  act  of  the  sixteenth  of  June,  1836, 
should  not  be  construed  to  extend  to  any  other  or  greater  estate 
in  the  ground  on  which  any  building  might  be  erected,  than 
that  of  the  person  in  possession  at  the  time  of  commencing  the 
building,  and  at  whose  instance  the  same  was  erected.  In  the 
case  before  the  court,  the  work  was  done,  and  the  materials  fur- 
nished after  the  passage  of  that  statute.  As  this  case,  therefore, 
is  under  its  full  dominion,  we  must  inquire  on  what  interest  or 
estate  of  Thomas  F.  Newell  the  lien  of  the  mechanics  or  mate- 
rial-men attached,  in  order  to  resolve  the  question  of  priority 
between  them  and  the  judgment  creditors. 

Newell  purchased  the  lot  on  which  the  buildings  were  erected, 
by  written  articles  of  agreement  from  David  Morrell,  and  on 
the  first  of  April,  1842,  gave  his  judgment  notes  to  him  for  four 
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hnndzed  and  fifiy  dollars  of  the  purchase  money.  The  date  of 
fhe  agreement  is  not  set  forth  in  the  case  stated,  bat  we  must 
presume  it  was  prior  to  or  at  the  time  of  the  execution  and  de- 
liTeiy  of  the  notes,  as  the  work  was  commenced  at  that  time, 
and  finished  the  first  of  July  of  the  same  year.  The  liens  were 
filed  within  six  months,  so  as  to  charge  the  building  and  ground 
from  the  commencement  of  the  work.  The  deed  for  the  lots 
was  deUyered  by  Morrell  to  Newell  on  the  tweniy-ninth  of  July, 
1842,  and  judgment  was  entered  on  the  notes  on  the  sixteenth 
of  July  following. 

It  is  contended  by  the  judgment  creditor  that  the  act  of  1840 
restrained  and  limited  the  operation  of  the  mechanics'  lien  to 
the  equitable  interest  alone,  which  Newell  had  and  held  at  the 
time  of  the  commencement  of  the  work  on  the  first  of  April. 
In  the  decision  of  this  cause,  it  is  not  intended  to  deny  that 
the  legislature  designed  the  act  of  1840  to  operate  on  equitable 
estates.  But  they  clearly  could  not  haye  intended  to  wither 
the  mechanics'  lien  into  more  diminutive  importance  than  the 
lien  of  a  judgment  under  the  circumstances,  or  deprive  it  of  the 
incidental  force  which  a  judgment  possesses.  The  hard-handed 
and  industrious  man,  who  expends  his  labor  in  the  erection  of 
buildings,  if  the  law  concedes  to  him  any  lien,  is  entitled  to  one 
of  equal  effect  and  power  with  the  lien  of  any  other  creditor 
who  obtains  a  judgment.  The  legislature  did  not,  could  not, 
design  to  deprive  him  of  any  of  the  advantages  of  a  judgment. 
They  merely  intended  to  prevent  his  lien  from  operating  beyond 
the  sphere  in  which  a  judgment  would  be  effectual.  It  has  been 
determined  by  this  court  that  a  judgment,  obtained  against  a 
person  holding  the  equitable  estate,  attaches  to  the  legal  title 
the  moment  it  vests  in  the  same  person,  and  has  priority  over  a 
mortgage  executed  by  the  judgment  debtor  after  he  acquires  the 
legal  estate:  Lynch  v.  Dearth ^  2  Penn.  101.  There  is  nothing 
peculiar  in  the  character  of  a  judgment  to  give  it  this  power; 
nothing  which  does  not  belong  to  the  lien  of  the  mechanic; 
which  being  of  as  high  grade  and  import  opens  to  embrace  the 
legal  title  the  moment  it  vests  in  the  same  person,  and  holds  it 
as  firmly  as  it  bound  the  equiiy.  The  mechanics'  lien  being  the 
first  that  attached  to  the  equity,  as  an  inseparable  incident  and 
attribute,  bound  also  the  legal  title  as  soon  as  it  vested. 

The  counsel  of  the  judgment  creditor,  however,  contended 
that  his  judgment  being  for  the  purchase  money,  was  entitled 
to  preference  on  that  ground.  But  the  act  of  1836  provides 
that  the  mechanics'  lieu  shall  have  a  preference  over  every  other 
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lien  which  attaches  to  the  buildings  or  ground  subsequently  to 
the  commencement  of  the  buildings.  Under  the  operation  of 
this  clause,  the  argument  loses  all  its  force,  even  if  otherwise 
entitled  to  weight.  But  in  order  to  give  a  judgment  for  the 
purchase  money  any  peculiar  merit,  it  must  be  entered  at  the 
same  time  the  deed  is  delivered,  or  so  near  to  it  as  to  give  to  the 
transaction  a  character  of  unity:  Love  v.  Janes,  4  Watts,  465. 
In  this  case,  the  judgment  for  the  purchase  money  was  not  en- 
tered until  ten  days  after  the  deed  was  deliyered,  thus  divesting 
the  case  of  every  feature  of  one  and  the  same  transaction.  The 
liens  of  the  mechanic  and  material-men  are  entitled  to  prefer- 
ence over  the  judgments  enumerated  in  the  case  stated,  and  the 
judgment  of  tiie  court  below  being  in  their  favor  is  affirmed. 
Judgment  affirmed. 

BsxATis  AKD  InTKBasn  AvffBOiED  BT  IfiCBiLinGB'  Laar8.~A  mftchanloi' 
Urn  sfllBcti  whatever  estate  or  interest  in  the  lead  upon  which  the  building 
or  improTement  ie  erected  or  oanetruoted,  ie  owned  or  poeeeeMd  by  the  per- 
Bon  who  caoMi  the  erection  to  be  made,  at  the  time  when  the  contract  is 
made  with  the  mechanic  or  material-man.  The  etatatee  of  some  states  are 
more  explicit  on  this  point  than  are  those  of  others,  bat  the  ooarts  of  aU  the 
states  seem  to  agree  in  this,  that  if  the  person  who  contracts  to  have  any 
building  erected  has  any  estate  or  interest  in  the  land  upon  which  it  stands, 
the  lien  of  the  mechanic  or  material-man  who  performed  labor  or  furnished 
material,  extends  to  that  estate  or  interest,  whatever  it  may  be:  PhilUps  on 
Mechanics'  liens,  sec.  186;  Choieau  v.  Thampmm,  2  Ohio  St.  114;  Dutro  v. 
WUion,  4  Id.  Ill;  Skidds  v.  JTey^,  24  Iowa,  208;  WkUe  v.  Cfhafin,  32  Ark. 
90;  MeChdlough  v.  Oaidioell,  6  Id.  237.  Thurman,  J.,  in  delivering  the  opin- 
ion of  the  court,  in  Choteau  v.  Thompson,  2  Ohio  St.  123,  said:  *'  The  word 
*  owner '  in  the  first  section  of  the  act  (of  1843)  !§  not  limited  in  its  meaning 
to  an  owner  of  the  fee,  but  includes  also  an  owner  of  a  leasehold  estate.  If 
the  ownership  is  in  fee,  the  lien  is  upon  the  fee;  if  it  is  of  a  less  estate,  the 
lien  is  upon  such  smaller  estate.  To  hold  that  an  owner  in  fee  only  is  meant, 
would  be  directly  subversive  of  the  policy  of  the  act,  and  in  a  great  degree 
render  it  useless. "  In  order  to  give  a  lien,  the  contract  under  which  the  work 
is  done  or  material  is  furnished  must  have  referenoe  to  the  land  sought  to  be 
subjected  to  the  lien:  Wendi  v.  Martin,  89  111.  139. 

Thb  Estatb  or  ▲  Lessies,  whatever  its  extent  may  be,  in  tb  ;  lanil  or 
premises,  is  subject  to  a  mechanics'  lien,  and  may  be  sold  to  satisfy  it:  Dolh 
sehweta  v.  IloUiday,  82  HL  371;  JReed  v.  Bo^,  84  Id.  66;  McGreary  v.  Os- 
home,  9  Gal.  119;  Barber  y.  Reynolds,  33  Id.  497;  Lynam  v.  King,  9  Ind.  3; 
LUa^ohn  V.  MUlirons,  7  Id.  126;  Hooker  v.  BfeOhno,  42  Conn.  96;  Koemg 
V.  MueUer,  39  Mo.  165;  OoUins  v.  Mott,  46  Id.  100;  Thomas  v.  Smith,  42  Pa. 
St.  68.  And  the  merger  of  the  estate  of  the  lessee  in  that  of  the  owner  of 
the  fee  will  not  destroy  the  previous  lien:  OaskiU  v.  TVoiner,  3  CaL  334; 
Dobschwetz  v.  HoUiday,  82  HI.  371. 

An  Equitable  Estate  ob  Iitterbst  in  premises  is  also  subject  to  a  me* 
chanics*  lien,  and  the  lien  follows  it  into  whoeeeoever  hands  it  may  pass. 
Justice  y.  Parker,  12  N.  W.  Rep.  663;  Keller  v.  Denmead,  68  Pa.  St.  449; 
Botrford  V.  New  Haven  M.  A   W.  R.  JR.  Oo,,  41  Conn.  464;  Mte  v.  ITniom 
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Pm.  B,  W,  Oo,f  10  Kan.  189.  And  nnder  tho  Minnesota  ctatnte,  the  word 
"owner"  was  held  to  inelnde  the  owner  in  equity  as  well  as  the  legal  owner: 
Atkins  T.  LUtle,  17  Minn.  842.  Of  oonrse  a  mechanics'  lien  enforced  against 
a  simple  eqoity  mnst  he  confined  to  that,  and  a  sale  of  the  equitable  interest 
must  he  subject  to  the  rights  of  the  legal  owner:  Wagar  v.  Briacoet  38  Mich. 
587;  LeUmatm  ▼.  Lovdy,  40  Wis.  420;  BoUin  v.  Cross,  45  N.  Y.  766.  And 
where  the  owner  of  land  gi^es  a  bond  for  a  deed  to  a  purchaser  who  procures 
a  building  to  be  erected  on  it,  the  mechanics'  lien  attaches  upon  the  pur- 
chaser's interest  only,  and  the  vendor  can  not  be  compelled  to  part  with  hit 
title  until  he  receives  full  payment  of  his  purchase  money:  Hkhox  ▼.  (Trem- 
wiod,  04  III  266. 

Lnrs  Estates  acquired  either  by  purchase  or  by  operation  of  law,  are 
subject  to  mechanics'  liens,  unless  they  are  excepted  by  express  enactment: 
Phil.  M.  L.,  sec.  189;  QUmaa  ▼.  DiArow,  45  Conn.  663.  In  Washburn  ▼. 
Aims,  34  N.  J.  L.  18,  ic  was  decided  that  real  estate  conveyed  in  fee  to  hus- 
band and  wife  during  coverture,  was  liable  to  a  mechanic's  lien  placed  upon 
it  for  a  debt  contracted  by  the  husband;  but  that  such  lien  attached  only  to 
the  estate  which  the  husband  had  in  the  property  during  the  joint  lives  of 
himself  and  wife.  And  in  KMff  v.  Tead,  13  Meta  140,  it  was  decided  that, 
where  by  the  birth  of  issue,  after  the  filing  of  the  lien,  the  husband's  estate 
is  enlarged  to  a  tenancy  by  the  curtesy  initiate,  such  enlarged  estate  will  be 
subject  to  the  mechanics'  lien.  But  where  it  is  provided  by  statute,  that  no 
judgment  obtained  against  a  husband  of  a  married  woman,  before  or  during 
marriage,  is  a  lien  on  the  husband's  estate  by  the  curtesy,  a  mechanics'  lien 
will  not  attach  to  such  estate:  Spinning  ▼.  BloMum,  13  Ohio  St.  131. 

Whxbb  Lixn  is  Gitxn  "  nr  thb  Natubs  or  a  Mobixqaob  upon  th» 
tract,  parcel,  or  lot  of  land,"  it  was  decided  that  the  lien  created  by  the  stat- 
ute was  not  restricted  to  cases  where  the  party  for  whom  the  building  was 
erected  owned  the  legal  title  to  the  land,  but  that  it  extended  to  any  interest 
which  the  party  oould  pass  by  mortgage:  Mcntandon  v.  Dtas,  14  Ala.  33. 
After  a  decree  of  forecloeure  of  a  mortgage  and  a  sale  of  the  mortgaged  prem- 
ises, the  mortgagor  has  no  such  ownership  in  the  premises  as  will  support  a 
lien  for  labor  done  or  material  furnished  on  the  premises:  Danns  v.  ConneeU' 
cut  MftL  L.  Ins,  Go.,  84  HI.  508. 

HouBB  Bttilt  ov  Land  or  Avothxb  with  the  tatter's  consent  is  personal 
property:  Ckirtis  v.  Biddle,  7  Allen,  185.  There  can  therefore  be  no  lien 
upon  the  house  alone,  where  the  person  who  erects  it  does  not  own  any  inter- 
est in  the  real  estate:  Belding  v.  Gushing,  1  Gray,  576.  But  where  one  erects 
as  his  own  a  building  on  land  of  another,  with  the  latter's  consent,  a  lien  will 
attach  to  the  building  and  to  whatever  interest  the  owner  may  have  in  the 
soU;  but  such  lien  can  not  afiect  the  rights  of  the  owner  of  the  land:  Om- 
hony  V.  Jones,  10  N.  Y.  234;  Hooker  v.  MeGUme,  42  Conn.  05. 

In  the  case  of  Stevens  v.  Lincoln,  114  Mass.  478,  Devens,  J.,  delivering  the 
opinion  of  the  court,  said:  "  It  is  well  settled  that  if  a  party  for  whom  work  is 
done,  has  an  interest  in  a  building  only  as  personal  property,  the  owner  of 
the  land  never  having  consented  to  or  authorized  such  work  thereon,  no  lien 
can  attach  thereto^  and  this  because  such  party  has  no  interest  which  can  be 
sold  so  as  to  render  the  lien  effectual;  and  further,  that  it  is  not  contemplated 
by  the  statutes  that  there  shall  be  any  severance  of  the  building,  or  a  sale  of 
it,  or  of  any  interest  in  it,  separate  from  an  interest  of  the  owner  of  the  land  it- 
self. "  See  also  Powers  v.  Armstrong,  1 0  6a.  427.  The  rolling  stock  of  a  rail- 
road is  not  a  part  of  its  real  estate,  and  a  lien  upon  the  railroad  does  not  embrace 
such  property:  NeUson  v.  Iowa  E,  B,  Go,,  51  Iow%  184.    In  Meyers  v.  Bennett^ 
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7  BaIj*  471,  a  case  decided  under  the  New  York  mechanioe'  lien  law  of  18GG,  it 
was  held  that  where  an  owner  of  property  made  a  contract  for  the  erection  of 
a  building  thereon,  and  before  the  work  wai  completed  died,  having  devised 
the  property  in  tnai,  and  the  contractor,  under  the  direction  of  the  trustee, 
who  was  also  the  executor  of  the  deceased,  proceeded  with  the  work  accord- 
ing to  the  contract^  notice  filed  after  the  owner's  death  did  not  create  any  lien 
upon  the  trust  estate.  In  general,  the  laborer  or  mechanic  is  not  entitled  to 
a  lien  on  any  greater  interest  in  the  property  than  his  employer  had  at  the 
time  the  work  was  done  or  the  materials  were  furnished:  Breed  v.  Nagiet  46 
Ga.  112.  And  he  is  bound  at  his  peril  to  know  what  that  interest  was:  /*e(- 
ler  V.  Wilton,  12  B.  Mon.  90.  As  Marshall,  J.,  in  delivering  the  opinion  of 
the  court  in  the  case  last  cited,  says:  "  In  providing  this  lien  for  the  security 
of  mechanics  and  material-men,  it  was  not  intended  to  reliere  them  from  all 
care  or  caution,  by  subjecting  the  lot  or  land  on  which  their  labor  or  mate- 
rials were  applied,  absolutely  to  their  demands.  By  limiting  their  lien  to  the 
interest  of  the  employer  they  are  placed  under  the  necessity,  if  they  trust  to 
this  lien,  of  inquiring  into  the  interest  of  their  employer,  and  are  put  upon 
their  guard  against  reckless  undertakings  for  employers  who  have  no  interest 
in  the  realty,  or  none  which  they  can  control,  or  to  which  a  lien  can  attach." 

MXOHANIOS*  LiSN  CAN  NOT  BB  BSTABUSHSD  AOAINST  COUBT-HOUSB  Or  Other 

public  property  exempt  from  execution:  Whiting  v.  Storp  Co.,  54  Iowa,  81; 
&  C,  37  Am.  Bep.  189;  Loring  v.  Small,  50  Iowa,  271;  S.  C,  32  Am.  Bep. 
136;  Board  qfEdueathn  v.  Neidenherger,  78  HI.  58;  Thonuu  v.  Board  qfEd^ 
meaUcnu  71  Id.  283;  WiUiame  v.  CombrolUTB,  18  Pa.  St.  275;  AlePheelers  v. 
Merrimae  Bridge  Co.,  28  Mo.  465;  Bipley  v.  Oage  Co,,  3  Neb.  397;  Leonard 
▼.  CUy  (^Brooklyn,  71  N.  Y.  498;  S.  C,  27  Am.  Bep.  80. 

Estates  akd  Iktkrbsts  of  the  Most  Mikttts  and  T&ansixmt  Chajuo- 
TXB,  and  persons  owning  claims  and  improvements  on  the  public  lands  of  the 
United  States,  whether  they  are  entitled  to  pre-emption  thereon  or  not,  are 
embraced  within  the  meaning  of  a  law  securing  the  lien  against  the  owner  '  to 
the  extent  of  his  right  and  interest  in  the  premises:' "  PhiL  M.  L.,  sec  194; 
Twmey  v.  Saunders,  4  Scam.  527;  Donaldson  v.  Holmes,  23  HL  85. 

Pabtt  in  Possession  is  Presumed  to  have  Intbbesz  chargeable  with 
the  lien,  until  the  contrary  is  made  to  appear  by  pleading  or  proof:  PhiL  M. 
L.,  sec.  187;  MeCullough  v.  CaldwtU,  5  Ark.  237;  Dean  v.  Pynekeon,  3Chand. 
(Wis.)  9. 

The  principal  case  is  cited  in  Appeal  (\f  Borough  qf  JBaeton,  47  Pa.  St 
265,  to  the  point  that  a  judgment  against  the  equitable  estate  which  a  vendee 
holds  under  articles  of  agreement  for  the  sale  and  purchase  of  land,  attaches 
to  and  binds  the  legal  estate  the  instant  that  it  vests  in  the  vendee;  in  SUmer 
Y.Neff,  50  Id.  261,  to  the  point  that  a  mechanic's  lien  upon  an  equitable 
estate  attaches  to  the  subsequently  acquired  legal  estate;  in  Keller  v.  Den- 
mead,  68  Id.  451,  to  the  point  that  the  legislature  did  not  intend  to  deprive 
the  creditors  by  mechanic's  lien  of  any  of  the  advantages  of  a  judgment;  and 
in  Eckert  v.  Lewis,  4  Phila.  424,  to  the  point  that  an  interval  of  two  days  is 
sufficient  to  let  in  a  lien  on  an  equitable  estate  before  the  lien  for  the  pur- 
ohase  money.  It  is  also  distinguished  in  CatufMl  A  Pharo*e  Apfeed,  36  Pk 
St.  257. 
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Thompson  v.  Gabfenteb  et  al. 

Wbsbs  Vikdob  or  LAin>  Aobbss  to  Convxy  Lboal  Trrta  ov  Patmbmt 
of  a  certain  nnmber  of  installmentt  of  the  purchase  money,  and  before 
thoae  are  paid  other  inetallmenta  become  dne,  he  may  retain  hia  legal  title 
aa  aeonrity  for  the  fall  amount  dae  when  the  payment  ia  made,  and  may 
nae  aaoh  title  to  compel  performance. 

SquntiT  WILL  OoMPKL  Vendik  to  Taxs  Good  Titlb  Subjmt  to  PiouirxABr 
Chabox,  where  adequate  aecnrity  ia  givent  although  it  will  not  compel 
him  to  take  a  defectiye  title. 

Ian  Gbiatid  bt  Vxndob  aitvb  Agbbbhxiit  to  Gomtbt  will  not  prevenft 
him  from  enforcing  payment  of  the  purohaae  money,  if  he  givea  adequate 
aeourity  for  the  indeomification  of  the  rendee. 


Ebbob  to  the  oommon  pleas  of  Westmoreland  oounty. 
ment  by  the  holder  of  the  legal  title,  to  enf  oroe,  by  means  of  a 
conditional  yerdict,  peifozmance  of  an  agreement  to  pnxohaae 
the  land  by  the  defendant.  The  Tendoxe  agreed  to  conTey  upon 
receipt  of  the  third  installment.  Before  this  was  folly  paid, 
other  installments  fell  due,  and  at  all  times  the  defendants  were 
in  arrear  for  the  subsequent  installments,  althougli  they  had 
completed  the  payment  of  the  third  and  the  previous  install- 
ments. After  the  sale,  and  before  the  action  was  commenced, 
the  vendors  had  entered  into  recognizances  as  sureties.  At  the 
trial,  the  court  permitted  them  to  file  a  judgment  bond,  with 
sureties,  as  indemnity  against  any  demand  which  might  be  made 
on  the  incumbrances  created  by  them.  The  court  instructed 
the  jury  that  the  plaintiffs  were  permitted  to  file  this  bond  with 
ample  security;  that  the  defendants  had  not  shown  themselves, 
at  any  time,  entitled  to  call  for  the  legal  title,  by  reason  of  their 
non-performance  of  the  conditions  at  the  times  agreed  upon, 
and  the  maturing  of  the  subsequent  installments  before  such 
conditions  were  performed;  and  that  the  plaintiff  might  recover 
without  tendering  the  amount  already  received,  as  there  had 
been  no  offer  of  rescission  on  the  part  of  the  defendants. 

Lairdf  for  the  plaintiff  in  error. 
Jbsfer,  contra. 

By  CouBT.  As  the  defendant  below  did  not  pay  his  third  in- 
stallment at  the  day  in  order  to  entitle  him  to  a  conveyance,  he 
had  not  gained  a  right  to  control  the  use  of  the  title  in  the  hands 
of  the  plaintiff,  on  the  principle  of  Brovm  v.  MeU^  6  Watts,  161; 
ind  as  he  ever  afterwards  was  behind  in  his  payments,  it  might 
well  be  used  against  him  as  an  instrument  of  compulsion.    Sub- 
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■ 

sequent  to  the  day,  however,  the  title  became  indubitably  incum- 
bered; and  the  defendant  objected  at  the  trial  against  being 
compelled  to  take  it  in  that  plight.  But  though  equity  will  not 
compel  a  vendee  to  take  a  defective  title,  it  will  compel  him  to 
take  a  good  title  subject  to  a  pecuniary  charge,  against  which 
adequate  security  has  been  given.  The  distinction  is  taken  in 
FUde8  V.  Hooker,  3  Madd.  193,  in  order  to  reconcile  that  case  to 
Halaey  v.  Oranl,  13  Ves.  75,  and  Hdmiblow  v.  Shirley,  Id.  81,  in 
which  specific  performance  was  decreed  on  security  given  against 
such  an  incumbrance.  The  case  before  us  faUs  directly  within 
the  principle;  and  as  the  question  of  adequacy  was  for  the  jury, 
the  direction  was  clearly  right. 
Judgment  a£Srmed. 

SrsoiTio  PssvoRMANCE,  WHEI7  VsyDOB  MAT  HAVK:  See  Andrewi  v.  8ml- 
Uvan,  43  Am.  Deo.  53,  note  67,  where  other  oaeee  on  this  sabject  are  col- 
lected. The  principal  case  is  cited  in  Tteman  v.  Boland,  15  Pa.  St.  441,  to 
the  point  that  equity  will  not  compel  a  Tendee  to  take  a  defective  title,  bat 
it  will  compel  him  to  take  a  good  title  incombered  with  a  pecaniary  charge, 
provided  he  can  be  protected  from  it. 


Lantz  v.  Worthington  et  al.    Hughes  bt  al. 

v.  wobthington. 

[4  FmnKTLTAxtA.  Btatk,  188.] 
AnJOUILNMXNT  BT  EXBOCnON  CrXDITOB  of  SaLV  of    PbBSONAL  PBOPSIffT 

to  a  time  before  the  return  day  of  the  writ^  is  not  inoonsietent  with  his 

intention  to  make  his  money,  and  wiU  not  postpone  his  right  to  that  of  a 

subsequent  execution  creditor. 
AnJouBmoiTF  of  Exboution  Salb  to  Ton  bbtond  Rbiubh  Dat  of  the 

writ,  when  no  sale  can  be  made  under  it,  is  equlTalent  to  an  indefiniit 

postponement,  and  is  a  badge  of  fraud. 
Taking  of  Fobthoomiko  Bond  fob  Dbuvbbt  of  Pbopibtt  at  the  day  of 

sale  is  not  a  dissolution  of  the  levy. 

Appbal  from  the  common  pleas  of  Green  oounty.  The  appeal 
was  from  the  decree  of  distadbution  of  the  proceeds  of  a  sher- 
iffs sale  of  personal  properly,  and  the  point  raised  was  whether 
the  earlier  execution  had  lost  its  priority  by  reason  of  the  con- 
duct of  the  plaintiff,  Lantz.  Lantz  had  given  the  sheriff  an  or- 
der to  adjourn  the  sale  from  the  first  to  the  tenth  of  September. 
On  the  levy  being  made  in  this  case,  a  forthcoming  bond  had 
been  taken  by  the  bheriff.  The  execution  creditors  in  the  sec- 
ond case  took  out  an  execution  subsequent  to  that  of  Lantz, 
and  it  was  agreed  that  the  property  should  be  advertised  on 
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both  writs,  and  the  money  paid  into  court.  The  auditor 
awarded  the  money  to  Lantz^s  execution,  and  the  court  con* 
firmed  the  report. 

Ftenniherif  for  the  appellant. 

Vwchf  contra. 

By  Court,  Gibson,  0.  J.  In  the  cases  to  which  we  have  been 
referred,  the  stay  was  indefinite;  and  the  inference  was  unaToid- 
able,  that  the  execution  was  levied  either  to  cover  the  goods,  or 
to  create  a  lien  separate  from  the  possession;  neither  of  which 
the  law  will  endure.  The  Intimate  end  of  an  execution  is,  to 
have  the  money  at  the4retum  of  the  writ,  or,  for  good  reasons 
set  forth  in  the  return,  to  hold  the  property  for  another  writ, 
not  to  favor  the  debtor  by  securely  giving  him  time,  or  a  decep- 
tive appearance  of  ownership;  and  with  this  end,  an  indefinite 
postponement  of  the  sale  is  inconsistent.  Here,  however,  the 
sale,  technically  speaking,  was  not  postponed,  but  adjourned  for 
a  period  of  ten  days;  a  measure  not  inconsistent  with  making 
the  money  on  the  same  writ,  and,  therefore,  not  a  ground  of 
presumption,  that  anything  else  was  intended.  Such  a  measure 
may  even  be  indispensable  to  the  creditor's  interest,  as  it  may 
enable  the  sheriff  to  sell  for  a  better  price.  If  the  adjournment 
were  to  a  time  beyond  the  return  day,  when  no  sale  could  be 
made  on  the  writ,  it  would  be  equivalent  to  an  indefinite  post- 
ponement, and  a  badge  of  fraud:  but  where  it  is  in  its  nature 
consistent  with  the  professed  end,  it  would  be  unreasonable  to 
interfere  with  the  creditor's  direction  of  his  execution.  This  prin- 
ciple is  consonant  with  that  of  Weir  v.  Hale,  8  Watts  &  S.  286, 
which  is  the  most  stringent  case  on  the  subject,  as  well  as  that  in 
Thome' 8  Case,  2  Barr,  331,  which  is  the  latest  one.  In  the  lat- 
ter, it  was  held  that  the  question  is,  whether  the  creditor  really 
meant  to  obtain  his  money,  as  he  doubtiess  did  in  this  instance. 

That  a  taking  of  a  forthcoming  bond  for  the  delivery  of  the 
property  at  the  day  of  sale  was  not  a  dissolution  of  the  levy,  re- 
sults from  the  principle  of  SedgwicJcfs  Appeal,  7  Watts  &  S.  260, 
in  which  it  was  held,  that  a  bond  for  stay  of  execution  had  not 
that  effect.  There  is  no  reason  why  the  creditor  may  not  press 
the  lien  of  his  execution,  or  his  bond,  or  both  at  the  same  time; 
for  the  legislature  never  meant  that  he  should  give  up  the  cer- 
tain security  of  an  actual  seizure  for  the  doubtful  responsibility 
of  the  creditor  and  his  sureties.  We,  therefore,  discover  no  erroz 
in  the  confirmation  of  the  auditor's  report. 

Decree  affirmed. 


684  Pattebson  v.  Beiole.  [PeniL 

FofwcECor  OmasE  to  AojoirBir  Sals:  See  BtmeU  ▼.  Bickardi,  26  Am.  Dec 
082t  note  636,  wbere  thie  mbjeot  ie  diionMed  at  length.  In  RichanU  v. 
JToltiMs,  18  How.  (U.  S.)  U7,  the  prindiMl  eeee  is  died  to  the  point  that  a 
paUio  offioer  nuqr  adjoom  an  adTerfeiaed  pablio  aale  to  a  diflbnnt  time  and 
plaoe,  for  the  porpoee  of  obtaining  a  better  prioe  for  the  property. 

Tmt  PBurciPAli  oau  xb  oitsd  in^iMA,  Bwm  Jb  0(^*9  Appetd^  65  Pa.  St.  36S, 
to  the  point  that  the  legitimate  end  of  an  exeoation  is  to  have  the  money  at 
the  retam  of  the  writ,  not  to  favor  the  debtor  by  seoorely  giving  him  time 
for  a  deoeptive  appearance  of  ownenhip. 

FoBTHODMnra  Bowd,  BiFioir  or  TAxnrox  See  WoXktr  v.  MeDoweU,  43  Am. 
0eo.  476;  Dartmui  v.  Walier,  42  Id.  634»  note  640.  The  principal  caae  is 
dted  in  Bain  v.  Zyfe,  68  Fa.  St.  65,  to  the  point  that  the  sheriff*8  delivery  of 
property  to  the  defendant  upon  a  forthcoming  bond,  doea  not  avoid  the  lien 
as  against  a  sabeeqnent  ezeontlon  creditor.  ^ 


Paxkibbson  v.  Rbioia  m  al. 


(4  PaaiiLVAWA  SvAis,  101.] 

PlBBOH  BRTSBnro  oir  Unsbatxd  Land  with  Ihtdit  **  to  Hold  It  tOl  a 
better  owner  came  for  it,"  and  continning  in  possession  for  twenty-one 
years,  acqoires  by  snch  possession  a  perfect  title  against  the  former 
owner,  although  he  endeavored  to  find  the  real  owner  and  purchase  from 
him,  and  declared  to  strangers  that  he  had  no  title  bat  intended  to  bny 
it,  or  to  seek  pay  for  his  improvemenia,  when  the  real  owner  appeared. 
And  his  title  will  sostain  ejectment  against  the  former  owner  who  en- 
tered  after  the  lapee  of  twenty-one  years. 

Ebbob  to  the  common  pleas  of  BeaTor  county.  Ejectment. 
The  plaintifb  claimed  title  to  one  half  of  a  donation  tract  as  ac- 
quired by  the  statute  of  limitations  under  an  entry  by  Beigle, 
their  father,  in  1806,  and  possession  for  upwards  of  twenty-one 
years.  The  defendants  had  the  title  of  the  original  owner,  and 
obtained  possession  in  1833  from  Beigle's  widow  and  her  sec- 
ond husband.  Beigle  and  one  Shingledecker  entered  on  the 
whole  tract  in  1806,  and  occupied  it  jointly  for  nine  or  ten 
years,  when  they  partitioned  it.  Beigle  occupied  tmtil  1825, 
when  he  died,  and  his  widow  continued  in  possession  until 
1833.  Plaintiffs'  eyidence  showed  that,  after  Beigle  had  been 
some  time  in  possession,  he  paid  the  taxes  on  the  land  and 
claimed  it  as  his  own.  In  the  deposition  of  Shingledecker, 
which  was  read  at  the  trial,  it  was  said:  ''  We  intended  to  leave 
w[hen  the  real  owner,  with  a  good  deed,  that  is,  the  old  soldier, 
who  had  a  good  deed,  should  come  for  it,  but  not  till  then. 
We  settled  it  to  hold  it,  and  then  to  give  it  up."  The  court  in- 
structed the  juiy,  that  to  prevent  the  party  availing  himself  of 
the  statute  of  limitations,  the  evidence  must  be  such  as  would 
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amount  to  an  agreement  to  hold  under,  and  not  against  the  title 
of  the  defendants,  or  subject  to  the  control  of  the  person  hav- 
ing such  title,  so  that  it  would  be  a  fraud  on  that  title,  if  the 
statute  of  limitations  should  afterwards  be  set  up.  The  errors 
assigned  were  the  instructions  to  the  jury. 

AgneWf  for  the  plaintiff  in  error. 
FsUerman^  contra. 

By  Court,  Gibson,  0.  J.  It  would  perhaps  be  too  much  to 
say  that  a  trespasser  entering  on  vacant  land  may  not  preclude 
himself  from  claiming  to  hold  it  adversely,  by  a  general  declara- 
tion of  intention  to  hold  it  in  subjection  to  whomsoever  may 
hold  the  title.  It  has  been  held  that  possession,  taken  by  mis- 
take, and  continued  with  no  view  to  acquire  title  by  it,  is  not 
adverse,  because  not  hostile.  It  may  therefore  well  be,  as  was 
said  in  Criswell  v.  AUemus,  7  Watts,  581,  though  it  was  not  ex- 
actly the  point  decided,  that  it  is  sufficient  to  prevent  the  pos- 
session from  being  adverse,  that  the  party  taking  it  intends  to 
hold  subject  to  the  will  of  the  owner.  It  has  been  determined 
that  one  already  in  possession  estops  himself  by  declarations  of 
submission  addressed  to  the  owner;  and  it  would  seem  he  might 
do  so  by  a  general  declaration  explanatory  of  the  nature'  of  his 
entry.  But  there  is  a  presumption  which  lasts  till  it  is  rebutted, 
that  an  intruder  enters  to  hold  for  himself;  and  it  is  not  to  be 
doubted  that  a  trespasser  entering  to  gain  a  title,  though  con- 
scious that  he  is  a  wrong-doer,  will  accomplish  his  object,  if  the 
owner  do  not  enter  or  prosecute  his  claim  within  the  prescribed 
period.  But  to  do  so,  it  is  necessary  that  his  possession  be  ad- 
verse from  the  first;  and  to  infer  that  he  intended  it  to  be  other- 
wise, would  impute  to  him  an  inconsistency  of  purpose.  Was 
there  evidence  to  rebut  the  presumption  that  the  entry  and  pos- 
session of  Reigleand  Shingledecker  were  adverse  to  the  title  f 
No  declaration  by  them  was  inconsistent  with  an  intention  to 
hold  the  land  as  long  as  they  could,  or  evincive  of  a  design  to 
give  it  up  before  they  should  be  compelled  to  do  so  by  the 
appearance  of  a  claimant  whom  they  could  not  resist.  They 
were  conscious  they  had  no  title  themselves,  and  thej  said  so; 
they  were  conscious  they  could  not  resist  him  who  had  it,  and 
they  said  so;  but  they  did  not  say  that  they  meant  not  to  acquire 
a  title  to  it  for  themselves.  Whatever  they  did  say,  was  predi- 
cated on  the  expected  appearance  of  the  o wnei;  while  he  contin- 
ued to  be  so;  for  they  certainly  did  not  mean  to  purchase  the 
land  from  any  one  else.     Shingledecker  himself  testified  that  ha 
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uxd  Ueigle  settled  on  the  land  '*  to  hold  it  till  a  better  owner 
came  for  it;"  but  the  holder  of  the  title  would  lose  it  and  cease 
to  be  the  better  owner  at  the  end  of  one  and  twenty  years. 
They  intended  to  hold  adyersely  to  all  the  world  till  the  title 
should  be  produced  to  them,  and  consequently  as  adversely  to 
ihe  owner  before  he  disclosed  himself  as  to  any  one  else.  The 
sum  of  the  evidence  is  that  they  entered  to  hold  the  land  as  long 
as  they  could;  and  they  consequently  gained  the  title  to  it  by 
the  statute  of  limitations. 
Judgment  affirmed. 

CtoBD  in  iToOiiidlMci  ▼.  ^MMOih  46  PiL  St  148^  to  ths  p^ 
ifit  MBtaDM  of  tho  syUabu. 


HAIiL  W£  AIuV.  TaNNBB. 

[4  IfMMMVUWAMItA.  SBAXS,  SM.] 
10X8  AOTUALLT  MAaKKP  ON  THB  GKOnND  C?OJHflTl'U'M  «BI  SUBVXT,  fal  all 

GMM,  whether  an  adjoining  sorvoy  be  called  for  or  not. 

EnBOTMSBT  for  lot  20  in  the  Warren  reserve.  The  facts,  which 
ue  sufficiently  stated  in  the  opinion,  will  be  understood  by  the 
•id  of  the  diagram  hare  given.    The  defendants' land  is  indnded 


Warrsntofwn  Loli. 


within  the  dotted  lines.    The  boundaries  called  for  in  their 
patent  were,  number  20,  and  the  Wairen  in  lots. 

Peamon,  for  the  plaintiff  in  error. 

Broum^  contra. 

By  Court,  BuBHsms,  J.  The  court  were  right  in  declaring 
that  neither  the  town  lots  nor  the  reserved  tract  (which  were 
supposed  to  adjoin  and  lie  adjacent  to  the  town  lots)  were  open 
to  settlement.  The  town  lots  and  the  reserved  tract  were  ap- 
propriated to  public  use.  The  act  of  the  third  of  April,  1792  (3 
Smith's  L.  71),  offered  for  tuJe  and  settlement  all  the  vacant 
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lands  of  the  commonwealth,  *' except  those  appropriated,  and 
-which  hereafter  shall  be  appropriated,  to  any  public  and  charita- 
ble use:"  See  3  Smith's  L.,  sec.  -2,  p.  71.  Tanner,  the  plaintiff, 
showed  on  this  trial  that  he  was  the  owner  of  reserved  tract  num- 
ber 20,  which,  in  the  return  draft,  called  for  adjoining  the  Warren 
town  lots.  The  defendant  set  up  title  by  survey  settlement,  and 
warrant  in  pursuance  thereof  on  the  thirteenth  of  July,  1834, 
and  patent  on  the  fifth  of  September,  1836,  for  fifteen  acres  and 
one  hundred  and  fifty-two  perches,  lying  between  the  survey  of 
reserved  tract  number  20,  and  the  town  lots.  The  survey  of  num- 
ber 20,  on  the  side  next  the  town,  called  for  four  courses.  Of  the 
five  courses  called  for  on  that  side,  two  were  white  oak,  and  one 
hickory,  and  two  posts,  and  there  was  evidence  from  which  a 
jury  could  hardly  doubt  but  that  these  four  courses  were  actually 
run  and  marked  for  reserve  tract  number  20. 

But  the  judge  took  the  case  from  the  jury,  and  instructed 
them  that  tiie  plaintiff  had  a  good  title  in  law  to  the  part  in 
dispute;  that  there  was  no  vacancy,  because  the  survey  of  num- 
ber 20  called  for  the  town  lots.  In  this  there  was  manifest 
error.  It  has  ever  been  held  that  the  marks  on  the  ground  con- 
stitute the  survey;  that  the  courses  and  distances  are  only  evi- 
dence of  the  survey.  This  is  found  in  every  reported  case  in 
our  books.  In  more  than  one  case,  it  is  said,  the  law  is  so  set- 
tled forever.  I  need  only  refer  to  Walker  v.  8mUh,  2  Barr,  43, 
where  the  subject  is  fully  considered,  and  the  autboritieB  col- 
lected. I  know  of  but  one  case,  MdrU  v.  Bartiey,  4  Watts,  262, 
where  there  is  an  unfortunate  dictum  that  the  case  did  not  war- 
rant, that  has  misled  more  than  one  president  judge,  and  earned 
several  lawsuits.  That  dictum  has  been  fully  remarked  on  in  2 
Barr,  before  oited,.and  I  need  not  again  review  it.  Mageehan  v. 
Adama,  2  Binn.  109;  Walker  v.  Smiih^  mipra,  as  well  as  other 
cases,  settled  that  when  a  surveyor,  in  the  execution  of  a  war- 
rant, run  and  actually  marked  the  lines  on  the  ground,  and  re- 
tamed  by  these  lines,  and  then  called  for  an  old  line  or  an  old 
survey  as  adjoining,  the  owner  could  not  extend  his  title  to  the 
survey  called  for.  He  was  bound  by  the  survey  on  the  ground. 
Instead  of  it  being  a  question  of  law,  it  was  a  question  of  fact 
for  the  jury,  tmder  the  whole  evidence,  whether  the  original 
survey  and  return  of  reserved  tract  number  20  included  any  of 
the  land  within  the  survey  and  patent  of  the  defendants. 

But  it  is  contended  that  admitting  the  law  as  laid  down  in 
Walker  v.  Smith,  2  Barr,  43,  the  reserved  tracts,  by  the  act  of 
the  eleventh  of  April,  1799  (8  Smith's  L.  881),  were  to  be  sur- 
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Tejed  adjoizimg  the  town  lots.  There  is  no  doubt  the  act  of 
the  legidatore  did  so  contemplate.  In  that  the  act  is  only  di- 
rectory. Is  the  commonwealth  jto  be  cheated  oat  of  her  Tacant 
land,  either  by  the  ignorance,  carelessness,  or  fraud  of  her 
agent?  Tanner  has  title  to  his  surrey  number  20.  Beyond  the 
lines  of  that  surrey,  run  on  the  ground,  he  has  no  title.  If  his 
survey  had  not  been  run  and  marked  on  the  ground  on  the  side 
next  to  the  town  of  Warren,  and  his  return  draft  called  for  the 
town  lots,  he  would  have  gone  to  the  call;  but  he  is  estopped 
by  a  rule  of  property  which  can  never  be  departed  from,  going 
beyond  his  return  draft,  when  the  lines  of  that  draft  have  been 
marked  and  run  on  the  ground. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Callb  ov  Patent  mat  vm  Covtbollkd  bt  Suwet:  See  Neioman  ▼.  Fo^ 
ter,  34  Am.  Deo.  98. 

SuRVBT  AoTUALLT  Mads  Oovxbns  LooATioiff  OV  Lajstd  gTMited  with  lef- 
erenoe  to  a  plan,  if  ench  sorrey  can  be  asoertained:  ffecUon  t.  Hodgea^  90 
Am.  Dec.  731,  and  note  741.  Tlie  principal  case  is  cited  in  Mahon  v.  Jha^ 
can,  13  Pa.  St.  463,  to  the  point  that  linea  on  the  ground  and  the  oomen 
constitute  the  actual  survey. 

Ths  pringipal  gasb  is  oitbd  in  Wobgner  v.  Woffner^  OS  Pa*  St.  394,  to  the 
point  that  where  one  survey  calls  for  another  as  adjoining  it,  there  is  no  room 
for  an  intervening  claim.  In  Henry  v.  Henry,  6  Id.  249,  it  is  dted  as  cor- 
recting some  looee  expressions  in  Mart*  v.  Hartley,  4  Watts,  261. 


Am!emub  V.  Long. 

(4  PsimsTLTAnA  Stats,  2S4.] 

Wabkamt  akd  StrBVXT  ov  Tract  ov  Land  Qivb  Owma  OcnrasEOonvi 
PoflSXSSiON  of  all  the  land  included  by  his  lines,  although  no  part  ol  it 
be  actually  occupied  by  him. 

Actual  Possession  of  ant  Part  of  Survey,  under  claim  of  title  to  the 
wliole,  is,  in  law,  possession  of  the  whole  tract. 

Where  One  Survey  Overlaps  Another,  if  the  claimant  of  the  foimer 
enters  upon  any  part  of  his  tract,  his  possession  extends  to  the  whole  of 
his  tract,  and  he  may  thereby  acquire  a  good  title  to  the  whole  by  the 
statute  of  limitations;  but  if,  before  the  statute  has  fully  run,  the  owner 
of  the  latter  enters  upon  any  part  of  his  tract,  his  possession  will  also 
extend  to  the  whole  of  his  tract,  as  well  to  that  part  of  it  which  was 
actually  inclosed  by  the  adverse  claimant,  as  to  that  part  of  it  of  which  he 
had  the  constructive  possession  only. 

Erbob  to  the  common  pleas  of  Indiana  county.  Ejeotment 
for  a  piece  of  land  within  the  lines  of  the  claims  of  both  par- 
ties. The  plaintiff  had  the  elder  title  by  warrant,  survey,  and 
patent.     The  defendant  entered  as  a  settler,  and  marked 
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which  indladed  a  port  of  the  hmd  coTcred  1^  the  plaintiffs  but- 
Tcy.    The  other  facts  appear  from  the  opinion. 

Drum,  for  the  plaintiff  in  error. 

BankSf  contra. 

By  Oourt,  Gibson,  0.  J.  The  question  for  decision  is  one  of 
adverse  possesdon,  arising,  in  the  first  instance,  out  of  an  inter- 
ference of  surveys  between  a  warrantee  and  a  settler;  and  in  the 
second,  out  of  actual  occupancy  of  a  part  of  the  disputed  land 
by  actual  indosure.  The  settler  sat  down  immediately  adjoin- 
ing the  survey  on  the  warrant,  but  took  in  a  part  of  it  in  desig- 
nating the  extent  of  his  claim  by  an  unofficial  survey.  At  this 
time,  the  warranted  tract  was  unseated:  and  what  is  the  effect 
of  the  influence  upon  the  question  of  possession  at  the  beginning 
of  the  conflict  ?  A  warrant  and  survey  gives  the  owner  construct- 
ive possession  of  all  the  land  included  by  his  lines,  though  no 
jttrt  of  it  be  actually  occupied  by  him;  but  when  two  such  sur- 
veys lie  foul  of  each  other,  as  there  is  no  more  than  constructive 
possession  against  constructive  possession,  the  legal  possession 
is  in  him  who  has  the  better  title.  This  is  well  settled.  But 
when  one  of  the  parties  enters  on  any  part  of  his  survey,  whether 
it  is  the  part  embraced  by  both  the  surveys  or  not,  the  exclusive 
possession  of  the  whole  of  his  survey  is  vested  in  him  by  opera- 
tion of  law,  on  the  principle  that  he  who  sets  down  on  part  of 
his  farm,  and  uses  the  rest  of  it  as  other  men  use  their  forest 
land,  is  adjudged  by  the  law  to  be  in  possession  of  the  whole  of 
it.  Now,  giving,  for  the  sake  of  the  argument  only,  the  same 
effect  to  the  unofficial  survey  of  the  settler  that  could  be  claimed 
for  a  survey  on  a  warrant,  he  would  have  the  exclusive  porsses- 
sion  only  till  the  owner  of  the  warrant  restored  the  equilibrium 
by  entering  on  his  own  survey.  Whether  he  *had,  in  this  in- 
stance, entered  on  it  in  time  to  preclude  the  shutting-in  of  the 
statute  of  limitations  on  the  tiUe  to  th^  whole,  was  doubtful  on 
the  evidence;  and  the  question  was  properly  left  to  the  juiy. 
But  they  were  instructed,  at  the  same  time,  that  his  entry  would 
"break  the  continuity  of  the  defendant's  possession,  so  far  as 
he  had  not  enjoyed  it  for  tweniy-one  years,  except  to  such  por- 
tion as  he  may  have  actually  inclosed:"  in  other  words,  that  the 
subsequent  actual  possession  of  the  part  inclosed  might  be  tacked 
to  the  antecedent  constructive  possession,  so  as  to  give  titie  by 
the  statute,  at  least,  to  the  part  so  occupied.  But  as  the  statute 
can  not  be  eluded  on  the  one  hand  by  a  play  of  disabilities,  com- 
pounded of  infancy,  coverture,  and  insanity,  so  it  can  not,  on 

AIL  Dso.  Vol.  XLV— 44 


CM 


Pa 


wPam;  P 


42 


SmaiJk  r.  .Sil«ei«v  17  Id.  37,  to 


«Im 


,  27  Si4iL  411,  it  ^ 


Jan.  1M7.]  Seal  v.  Dufft.  601 

Sbal  v.  Dtjist. 

(4  PBraRLVASU  BvAia,  174.] 

Imomis  TnxM  to  all  Piu>pbb!tt  Intkitdxd  to  bi  Oohtitid  bt  Aanav- 
imn  lor  fhe  benefit  of  ereditora,  Tests  in  the  wssignee  immediately  upon 
the  MoeptMioe  hy  him  of  the  deed,  and  the  trust  in  faTor  of  the  oredit- 
ors,  whioh  is  thereupon  oreated,  takes  effect  instantly,  and  can  not  there* 
after  be  destroyed  by  any  mere  ref aaal  or  renondation  by  the  trustee. 

Tborh  GAjr  iroT,  Arnn  AcxnEPTiNa  Conyxtavob,  I>prBST  TTTitf>igT.»  of  the 
legal  estate  by  merely  refusing  to  carry  the  trust  into  execution.  And, 
therefore,  the  refusal  of  an  assignee,  after  he  had  aooepted  the  assign* 
ment,  to  execute  the  trust,  does  not  give  to  the  assignor  the  right  to  ex- 
ecute another  distinct  conT^yance  of  the  same  property,  though  substan- 
tially on  the  same  trusts. 

tmomnNT  won  Bbnitit  ov  Gbxditobs,  iror  Bioobdkd  wiTHiir  Thzbtt 
Days,  may  be  avoided  by  each  creditor  by  his  proceeding  for  the  recov- 
ery of  his  daim  by  judgment  and  execution.  But^  by  so  proceeding,  a 
creditor  avoids  it  otdyprotamia,  leaving  it  in  full  force  as  to  all  the  other 
if  they  see  fit  to  avail  themselves  of  it. 


Ebbob  to  the  district  court  of  the  city  and  county  of  Phila* 
delphia.  The  proceeds  of  an  execution  sale  of  property  of  Tay- 
lor &  Go.,  made  under  a  ^mt  issued  at  the  suit  of  "Duffy,  were 
paid  into  court,  and  the  question  was  concerning  the  manner  in 
which  these  proceeds  should  be  distributed.  The  deed  of  as- 
signment of  June  18, 1845,  was  a  general  assignment  executed 
by  Taylor  &  Co.  to  M.  Taylor,  in  trust  for  creditors  generally, 
and  was  not  recorded.  The  juiy  found  that  Taylor  accepted 
the  assignment.  Two  days  after  the  execution  of  this  assign- 
ment Taylor  &  Go.  executed  a  general  assignment  of  the  same 
property  to  Seal,  in  trust  for  releasing  creditors.  The  other 
facts  appear  from  the  opinion. 

IngenM^  for  the  plaintiff  in  error. 

jBaybo2d,  GUnrkBon^  and  OiUou,  for  the  ezeention  creditors. 

By  Court,  Bbll,  J.  Though  numerous  issues  were  asked  for 
1^  tiie  parties,  and  directed  by  the  court,  some  of  them  being 
rather  issues  in  law,  for  the  court,  than  of  fact  for  the  jury; 
and  multifarious  points  presented  for  the  t^pinion  of  the  judge 
who  tried  these  issues,  there  appear  to  be,  in  truth,  but  two 
principal  questions  which  called  for  decision.  The  first  of  these 
is  settled  by  the  verdict  rendered  in  Seal  ▼.  Duffy,  finding  the 
judgment  recovered  by  Duffy  against  Taylor  and  Johnson,  the 
assignors,  to  be  fraudulent;  not  only  against  the  other  execution 
creditors,  but  against  the  defendants  themselves.  Of  the  grounds 
upon  which  this  determination  proceeded,  we  are  not  Informed. 


690  Altkmus  v.  Long.  [Penn. 

the  other,  be  held  by  a  play  of  actual  and  constnictiTe  poeseesioii; 
and  if  the  constmctiTe  poeBeaeion  of  the  whole,  from  aotoal  poa- 
eeesion  of  the  undiBputed  part,  had  not  oontiniied  long  enough  to 
complete  the  bar,  the  settler  could  not  eke  it  out  by  the  furtber 
poBseesion  arising  from  indosnre,  to  giye  title  even  to  the  part 
inclosed.  And  the  Reason  is,  a  general  entry  into  a  part  within 
the  same  county  is  an  entry  into  the  whole,  without  a  8x>ecial 
entry  into  ereiy  particular  part  in  actual  occupancy. 

The  law  is  so  laid  down  by  Littleton,  sec.  417;  and  Lord 
Coke  says,  the  principle  holds  good  wherever  there  are  not  dis- 
tinct tenants  of  the  freehold  who  can  not  be  joined  in  an  assise 
of  novel  disseisin.  This  remedy  was  gradually  extended  by 
statutes,  and  the  liberality  of  the  courts,  to  every  trespass  or 
injury  to  the  freehold,  wherever  the  tenant  thought  fit  to  admit 
himself  to  be  disseised;  and  hence  the  disseisin  by  election. 
Now  the  owner  of  the  warrant  might,  for  the  sake  of  the  rem- 
edy, consider  himself  disseised  of  the  land  within  the  lines  of 
his  survey,  and  recover  the  whole  of  it  in  one  action.  In  the 
celebrated  case  of  Taylor  ex  dem.  Atkyns  v.  Eorde^  1  Burr.  60, 
where  the  subject  is  treated  in  a  masterly  manner.  Lord  Mans- 
field said,  that  since  the  action  of  ejectment  has  come  to  be 
the  remedy,  the  plaintiff  may  elect  to  call  the  wrong  a  dispos- 
session, the  consequences  of  which  are,  that  he  may  maintain 
such  an  action  for  the  whole,  and  that  the  effect  of  an  entry  is 
the  same  as  it  was  when  the  remedy  was  an  assize.  By  the 
plaintiff's  entry,  therefore,  he  was,  in  contemplation  of  law, 
repossessed  of  every  part  of  his  survey,  and  the  defendant's  ex- 
clusive possession  of  the  inclosed  part  was  for  an  instant  sus- 
pended; so  that  it  lasted  no  longer  than  his  constructive  pos- 
session of  the  whole.  The  question,  therefore,  ought  to  have 
been  exclusively,  whether  the  requisite  period  was  complete  at 
the  time  of  the  plaintiff^s  entry. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Possession  of  Part,  Possession  of  Whole:  See  OverUm*9  Hefn  ▼.  /)cn»v 
mm,  42  Am.  Dec.  544»  note  550,  where  other  oases  are  collected. 

The  pbikcipal  cask  is  cited  in  Hinman  v.  Oonm^r,  0  Pla.  St.  41,  to  the 
point  that  an  entry  prevents  the  ninning  of  the  statute  of  limitations;  in 
STnith  V.  SteeUy  17  Id.  37,  to  the  point  that  the  mnning  of  the  statute  is  only 
suspended  hy  the  entry  or  action  of  the  actual  owner,  or  by  the  unequivocal 
recognition  of  his  title  by  the  disseisor;  in  Wolf  v.  AmetU,  1  Grant,  151,  to 
the  point  that  the  possession  and  use  of  woodland  in  the  same  way  as  others  use 
theirs,  constitute  an  actual,  not  a  constructive,  possession;  and  in  McDonald 
V.  Schneider^  27  Mo.  411,  it  is  said  the  principal  case  seems  to  turn  on  the 
effect  of  an  entxy  at  oommon  law  by  the  tros  owner  on  one  not  having  a  title. 
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SbAL  V.  DUXFT. 

(4  PaaaRLTAsu  Bvasb,  ST4.] 

baAL  T^TUI  TO  ALL  FftOPBBTT  iNTSirDSD   TO   BB  OOirTBTBD  BT  Afliiav- 

MBBT  lor  fhe  benofit  of  oreditoni»  Tests  in  the  assigoM  immediatslyiipoB 
the  MoeptMioe  hy  him  of  the  deed,  and  the  trust  in  favor  of  the  credit- 
ors, whioh  is  thereopon  oreated,  takes  effect  instantly,  and  can  not  there* 
after  be  destroyed  by  any  mere  refaaal  or  renunciation  by  the  trustee. 

TBORBB  GAJr  BOT,  AITBB  AOOBPTINO  ComTBTAVOB,  DiVEST  HTMHBT.y  of  the 

legal  estate  by  merely  refusing  to  carry  the  tmst  into  execution.  And, 
therefore,  the  refusal  of  an  assignee,  after  he  had  accepted  the  assign* 
ment,  to  execute  the  trust,  does  not  give  to  the  assignor  the  right  to  ex- 
eoote  another  distinct  ooiiT^yance  of  the  same  property,  though  substan- 
tially on  the  same  trusts. 
UnoBXBNT  BOB  Bbkbiit  ov  Gbbditobs,  bot  Bboobdbd  WITHIV  TmXTT 
Days,  may  be  avoided  by  each  creditor  by  his  proceeding  for  the  recov- 
ery of  liii  oUum  by  judgment  and  execution.  But,  by  so  proceeding,  a 
creditor  avoids  it  only  pro  towito,  leaving  it  in  full  force  as  to  all  the  other 
if  they  see  fit  to  avail  thonselves  of  it. 


Ebbob  to  the  district  court  of  the  city  and  conniy  of  Phila* 
delphia.  The  proceeds  of  an  execution  sale  of  property  of  Tay- 
lor &  Go.,  made  under  a  ^mt  issued  at  the  suit  of  I>u%,  were 
paid  into  court,  and  the  question  was  concerning  the  manner  in 
which  these  proceeds  should  be  distributed.  The  deed  of  as- 
signment of  June  18, 1845,  was  a  general  assignment  executed 
by  Taylor  Sl  Go.  to  M.  Taylor,  in  tmst  for  creditors  generally^ 
and  was  not  recorded.  The  jury  found  that  Taylor  accepted 
the  assignment.  Two  days  after  the  execution  of  this  assign- 
ment Taylor  &  Co.  executed  a  general  assignment  of  the  same 
property  to  Seal,  in  trust  for  releasing  creditors.  The  other 
facts  appear  from  the  opinion. 

IngersM^  for  the  plaintiff  in  error. 

Baybcld^  Glairk8on,  and  OiUou,  for  the  execution  creditors. 

By  Gourt,  Bxll,  J.  Though  numerous  issues  were  asked  for 
1^  Uie  parties,  and  directed  by  the  court,  some  of  them  being 
rather  issues  in  law,  for  the  court,  than  of  fact  for  the  jury; 
and  multifarious  points  presented  for  the  opinion  of  the  judge 
who  tried  these  issues,  there  appear  to  be,  in  truth,  but  two 
principal  questions  which  called  for  decision.  The  first  of  these 
is  settled  by  the  yerdict  rendered  in  Seal  t.  Duffy,  finding  the 
judgment  recovered  by  Duffy  against  Taylor  and  Johnson,  the 
assignors,  to  be  fraudulent;  not  only  against  the  other  execution 
creditors,  but  against  the  defendants  themselves.  Of  the  grounds 
upon  which  this  determination  proceeded,  we  are  not  informed. 
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nor  are  we  called  upon  to  inquire  into  them.  It  suflBces  here 
that  the  jury  had  so  found,  upon  an  issue  referring  the  question 
to  them  as  one  of  fact,  and  this  finding  puts  this  judgment  out 
of  the  way  for  every  purpose  connected  with  the  cause,  as  it  is 
presented  in  this  court. 

The  other  question  is,  What  was  the  legal  effect  of  the  deed 
of  assignment  of  the  eighteenth  of  June,  1845,  under  the  facts 
disclosed  in  this  case?  It  is  veiy  certain  that,  immediately 
upon  the  acceptance  of  this  deed  by  Taylor,  the  grantee,  the 
l^gal  title  to  all  the  property  intended  to  be  conveyed  by  it 
passed  from  the  assignors  to  the  assignee,  and  the  trust  whidbi  it 
was  his  principal  object  to  create  in  favor  of  the  creditors  in- 
stantly took  effect:  Bead  t.  Bobimon,  6  Watts  &  S.  332.  The 
trust  being  sufficiently  existing,  equity  would  not  suffer  it  to 
fiiil  because  of  the  misfeasance  or  non-feasance  of  the  trustee 
named  in  the  deed;  for,  unlike  naked  powers,  trusts  are  ever 
imperative  and  binding  on  the  conscience  of  the  agents  ap- 
pointed for  their  execution,  and  if  he  refuse  or  neglect  this 
duiy,  a  chancellor  will  either  compel  him  to  its  performance,  or 
substitute  another  hand  to  uphold  the  trust  and  carry  it  into 
effect. 

Before  the  acts  of  the  tweniy-fourth  of  March,  1818,  and  the 
tweniy-ninth  of  March,  1823,  the  authority  of  our  courts  to 
compel  the  execution  of  pure  trusts  was  extremely  defective,  if 
not  altogether  insufficient.  But  the  first  of  these  statutes,  which 
was  made  to  assist  creditors  by  bringing  assignees  in  trust,  for 
the  benefit  of  creditors,  more  directly  within  the  jurisdiction  of 
the  courts,  conferred  on  these  tribunals  the  power  of  a  chancel- 
lor, to  compel  the  performance  of  such  a  trust,  by  calling  for 
security,  or  dismissal  of  a  defaulting  or  negligent  assignee,  and 
the  substitution  of  another.  The  system  thus  commenced  is 
more  fully  developed  and  perfected  by  the  act  of  the  four- 
teenth of  June,  1836,  which,  among  other  provisions,  author- 
izes the  courts  to  appoint  assignees  or  trustees  when  any  sole 
assignee  or  trustee  shall  renounce  the  trust  or  refuse  to  act 
under  it  or  fully  to  execute  the  same.  Since  these  enact- 
ments, a  defaulting,  unwilling,  or  negligent  trustee  is  not, 
in  Pennsylvania,  suffered  to  defeat  a  trust  once  created,  any 
more  than  in  England,  or  those  of  our  sister  states  possessing 
courts  of  chancery  as  distinct  tribunals.  Here,  as  there,  the 
neduia  que  tnud,  who  in  this  instance  are  the  creditors,  having 
acquired  an  equitable  interest,  are  regarded  as  the  persons  ben- 
eficially interested  in  the  thing  which  is  the  subject  of  the  trust. 
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and  no  mere  refusal  or  disagreement  of  the  trustee  is  permitted 
to  work  the  destruction  of  the  interest  thus  acquired,  except, 
indeed,  so  far  as  a  statute  may  impute  such  an  effect  to  official 
delinquency.  Generally  speaking,  therefore,  whatever  may  be 
the  technical  consequence  of  a  renunciation  before  acceptance 
of  the  office  of  trustee,  or  the  deed  creating  it,  to  revest  the 
title  of  the  property  granted  in  the  assignors  by  way  of  remitter, 
certain  it  is  it  will  not  operate  to  divest  the  intermediate  interests 
of  their  creditors,  which,  in  the  mean  time,  have  sprung  into  ex- 
istence beyond  the  power  of  any  but  themselves  to  destroy.  So 
much  was  determined  in  Bead  v.  Bobinson,  supra^  where  the 
assignee  named  in  the  deed  disagreed  to  and  renounced  it  from 
the  beginning.  A  fortiori,  it  is  so  where,  as  here,  there  has 
been  a  formal  acceptance  of  the  convey<uice  for  the  purposes  of 
the  trust,  after  which  the  trustee  can  not  divest  himself  of  the 
legal  estate  by  a  mere  refusal  to  cany  the  trust  into  execution, 
or  withdraw  from  its  support  without  the  consent  of  all  the  par- 
ties interested:  Lewin  on  Trusts,  464.  I  see,  upon  the  record 
here,  no  evidence  of  such  consent;  and,  consequently,  this  act  of 
the  assignee  altogether  failed  to  affect  the  beneficial  interest 
acquired  by  the  creditors,  or  to  disturb  the  residue  of  the  legal 
estate,  by  revesting  in  the  assignor  the  jtts  disponendi  to  be  em- 
ployed in  conferring  validity  on  the  attempted  conveyance  to 
Seal,  of  the  twentieth  of  June.  For  the  very  reason  that 
Taylor,  the  assignee,  refused  to  execute  the  trust,  it  was  compe- 
tent to  any  of  the  parties  interested  in  it  to  call  upon  the  proper 
court  to  appoint  another  in  his  place,  in  whom,  eo  insUmte,  by  op- 
eration of  law,  the  legal  title  to  the  property  assigned  would  have 
been  immediately  translated,  tp  enable  him  to  execute  the  trust. 
I  do  not  see  why  this  might  not  yet  be  done,  if  there  was  any 
property  the  subject  of  the  assignment  untouched  by  the  sev- 
eral executions.  It  follows,  that  Taylor's  refusal  vested  no  right 
in  his  assignors  to  execute  another  distinct  conveyance  of  the 
same  prop^Hy  to  Seal,  though  substantially  on  the  same  trusts. 
But  it  is  objected  by  the  plaintiff  in  error  that  the  non-record- 
ing of  the  original  instrument,  within  the  time  prescribed  by 
the  statute,  put  it  in  the  option  of  the  creditors  to  avoid  it, 
and  having  done  so  by  causing  execution  to  issue  and  attaching 
the  assigned  property,  it  is  to  be  regarded  as  void  ab  initio;  and 
this,  it  is  insisted,  will  let  in  the  second  assignment,  to  operate 
as  a  valid  instrument  immediately  upon  the  lapse  of  the  thirty 
days.  It  may  be  true  that  though  a  conveyance  be  delivered 
presently  and  absolutely,  yet  if  it  can  not  take  effect  immediately, 
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it  may,  to  effeotoate  a  principal  intent  of  the  parties  to  it,  be- 
come opexative  infutwro^  for  the  rule  is,  if  a  deed  can  not  oper- 
ate ezactlj  in  the  manner  intended  by  the  parties,  it  shall  be  so 
constmed  as  to  operate  in  some  other  manner,  as  agreeable  to 
the  intent  as  possible:  Om.  Dig.,  tit.  32,  c.  28,  sees.  17-31; 
Jochsfm  ex  dem.  Troup  y.  Bhdgety  16  Johns.  178;  1  Pres.  on  Abs. 
812  et  9eq,  But  the  attempted  application  of  this  principle  to 
the  present  case  proceeds  upon  what  is,  I  think,  an  erroneous 
construction  of  the  act  of  1818.  This  act  was  made  for  the 
benefit  of  the  creditor,  to  enable  him  to  hold  the  assignee  to  a 
strict  account,  and  to  compel  him  to  the  performance  of  his  duty. 
It  was  in  avoidance  of  a  former  crying  mischief,  and,  being 
remedial,  should  be  liberally  construed  in  support  of  assign- 
ments of  property  having  for  their  object  equality  of  distribution 
among  the  creditors  of  an  insolvent,  and  not  so  as  unnecessarily 
to  defeat  them.  This  class  of  trusts  is  now  so  far  brought  within 
the  power  of  our  courts,  and  so  effectively  guarded,  that  little 
opportunity  is  afforded  for  the  practice  of  fraud;  and  it  is  cer- 
tainly more  consonant  to  sound  policy  to  sustain  conveyances  of 
this  character,  where  it  is  not  forbidden  by  positive  law,  than, 
by  too  easily  setting  them  aside,  encoiirage  a  scramble  among 
creditors,  in  which  the  equity  of  equality  is  sure  to  be  sacrificed. 

By  the  seventh  section  of  the  act  last  cited,  it  is  provided  that 
all  assignments  in  trust  for  the  benefit  of  creditors,  not  recorded 
within  thirty  days  after  their  execution,  shall  be  considered  null 
and  void,  as  against  any  of  the  creditors  of  the  assignor.  But 
surely  this  provision,  made  for  the  benefit  of  creditors,  and  in- 
tended to  subserve  their  interests,  is  not  to  be  so  construed  as 
to  destroy  the  equitable  hold  they  have  on  the  property  assigned, 
without  their  consent,  in  every  case  where  the  trustee  may  neg- 
lect to  place  the  deed  on  record  within  the  allowed  period.  Such 
a  construction  would,  it  seems  to  me,  be  a  perversion  of  the 
object  of  the  law,  and  instead  of  making  it  beneficial  to  the 
creditor,  would,  in  a  variety  of  instances,  visit  him  with  punish- 
ment for  the  default  of  the  assignee.  The  statute  makes  it  the 
peculiar  duty  of  the  latter,  who  has  possession  of  the  assignment, 
to  cause  it  to  be  recorded.  The  power  of  the  cestuii  que  trust 
over  him,  for  this  or  any  other  purpose,  is  nothing  until  after 
the  expiration  of  the  prescribed  time;  for,  until  then,  he  is  in  no 
default.  Nor  can  the  assignor  compel  him  to  the  performance 
of  this  duty. 

If,  therefore,  the  position  of  the  plaintiff  in  error  be  correct, 
an  obstinate  or  negligent  trustee  may  entirely  defeat  the  trust 
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by  Bimply  folding  his  arms  and  refusing  to  act  for  thirty  days, 
and  this  without  the  consent  or  lachea  of  the  creator  of  the  trusty 
or  those  for  whose  benefit  it  was  created.  As  we  have  seen,  a 
court  of  equity  will  not  permit  this,  for  reasons  tbat  address 
themselves  to  eveiy  man's  sense  of  justice,  and  it  is  not  to  be 
presumed  the  legislature  so  intended,  in  the  absence  of  incon- 
troyertible  evidence  of  such  an  intenL  We  do  not  think  the 
section  of  the  act  under  review  furnishes  such  evidence,  for, 
notwithstanding  the  generality  of  the  language  employed,  it  is 
manifest,  when  read  in  connection  with  the  other  parts  of  the 
statute,  and  especially  that  portion  which  gives  to  any  person 
interested  the  right  to  proceed,  for  the  dismissal  of  a  defaulting 
assignee,  and  the  substitution  of  another,  the  legislature  did 
not  mean  to  ascribe  to  it  the  sweeping  and  destructive  effect 
now  claimed  for  it.  In  our  opinion,  nothing  further  was  con- 
templated than,  in  the  event  of  an  assignment  not  being  placed 
on  record,  to  accord  to  each  creditor  the  right  to  proceed,  if  he 
saw  proper,  at  common  law,  for  the  recoveiy  of  his  claim  by 
judgment  and  execution,  avoiding  the  assignment  pro  tanto,  and 
no  further,  and  leaving  it  to  other  creditors,  whose  interests 
might  so  dictate,  to  keep  their  bold  upon  the  assignment  by  in- 
sisting on  the  equitable  interests  created  by  it.  Without  the 
seventh  section  no  single  creditor,  nor  even  a  majoriiy  of  the 
creditors  of  the  assignor,  could  avoid  the  deed  to  any  extent, 
though  both  the  assignor  and  assignee  were  assenting  to  it. 
We  can  not  bring  ourselves  to  believe  that,  by  this  provision,  it 
was  intended  altogether  to  destroy  the  trust,  without  or  against 
the  assent  of  the  cestuis  que  trust  or  any  portion  of  them.  The 
language  is,  ''as  against  any  of  the  creditors,''  by  which  is  to 
be  understood  as  against  any  who  may  elect  to  make  the  objec- 
tion in  the  only  effective  mode  in  which  it  can  be  made,  namely, 
by  judgment  and  execution  levied.  It  puts  it  in  the  power  of 
any  creditor  to  avoid  the  conveyance,  so  far  as  he  is  concerned, 
and  no  further.  This  restrained  construction  satisfies  the  terms 
of  the  statute,  while  it  still  leaves  the  deed  operative,  so  long 
as  anything  remained  upon  which  it  can  operate,  and  is  so  far 
consonant  with  the  equitable  rule  which  forbids  the  destruction 
of  a  trust  without  the  consent  of  all  who  are  interested  in  it. 
The  opposite  construction,  asked  for  by  the  plaintiff  in  error, 
would,  by  a  statutory  cancellation  of  the  deed  of  trust,  divest 
interests  which,  as  we  have  seen,  commenced  at  the  moment  of 
the  delivery  of  the  conveyance,  it  might  be  against  the  assent 
of  the  parties  owning  such  beneficial  interests.     This  would  be 
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contzaxy  to  the  rudimental  law  of  property,  and  there  being 
nothing  in  the  Btatuie  which  compels  ns  to  this  extreme,  we  can 
not  agree  to  give  it  our  sanction. 

From  what  has  been  said,  it  follows  that  the  deed  of  the 
eighteenth  of  June  remained  valid  for  the  purpose  of  passing 
the  property,  as  to  all  the  world,  until  attached  by  execution 
issued  and  levied,  and  that  these  interfered  with  it  only  so  far 
as  they  withdrew  the  assigned  property  and  effects  from  its  op- 
eration. A  consequence  of  this  doctrine  is,  that  there  never  was 
a  moment  when  the  second  assignment  made  to  Seal  could  take 
effect  upon  this  properly,  either  presently  or  prospectively. 
The  first  assignment  always  stood  between  the  second  and  such 
of  the  properly  as  remained,  from  time  to  time,  untouched  by 
the  executions,  covering  and  protecting  it  for  the  uses  of  the 
original  trust.  But  as  these  executions  eventually  swept  the 
whole  estate  assigned,  they  finally  displaced  the  first  assign- 
ment, without,  however,  leaving  any  interval  for  the  operation 
of  the  second,  and  thus  the  execution  creditors,  by  force  of  the 
statute,  became  entitled  to  the  fund  in  court,  the  proceeds  of 
the  goods  levied.  This  general  view  disposes  of  the  whole  case, 
and  therefore  a  detailed  examination  of  the  several  errors  as- 
signed in  this  court  is  unnecessary.  The  charge  and  answers  of 
the  court  below  being  in  accordance  with  the  principles  now 
laid  down,  it  is  not  presumed  that  any  error  has  been  committed. 

It  is  prox>er  to  add  in  conclusion,  that  so  far  as  the  opinion 
may  seem  to  conflict  with  the  determination  in  Englebert  v. 
Blanjotf  2  Whart.  240,  it  has  the  concurrence  of  the  eminent 
judge  who  pronounced  the  decision  of  the  court  in  that  case. 
Begarded  as  an  authority  for  the  doctrine,  that  an  assignment 
of  prox>erty  in  trust,  based  upon  an  intended  fraud  against  cred- 
itors,, is  void  as  to  them,  it  is  not  intended  to  impeach  that  de- 
cision, or  to  question  the  reasoning  upon  which  it  is  founded. 
The  inaccuracy  was  in  assuming  that  the  neglect  to  record  the 
assignment,  according  to  the  statute,  established  the  eodstenoe 
of  such  fraudulent  intent. 

Judgment  affirmed. 

BuBNsiDx,  J.,  absent. 

AssioKMBNT  Vests  Tttlx  ih  Assiokxb:  See  jBeny  v.  OiOiU,  48  Am.  Deo. 
584. 

Teust  not  Allowed  to  Fail  for  want  of  a  trnstee:  See  ScmU  ▼.  Beeve$,  29 
Am.  Dec.  703,  note  707. 

The  principal  case  is  axEDin  W^>erv,  Samuel,  7  Pa.  St.  521,  to  thepoipt 
that  an  assigmeut  for  the  benefit  of  creditors,  not  recorded  within  thirty  days. 
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*8  valid  against  a  sabaeqnent  volantary  assignee,  and  oreditorB  can  only  avoid 
the  deed  pro  tanJto  by  levying  on  the  property;  in  Kla^pf^B  AtrigneiM  v.  SMrhf 
13  Id.  592,  to  the  point  that  no  sahsequent  acts  between  assignor  and  assignee 
can  revest  the  property  in  the  assignor  or  have  a  retrospective  efifeot  so  as  to 
avoid  the  assignment  itself;  in  Chafftes  v  Rltk^  24  Id.  434,  tq  the  point  that 
the  requirement  that  the  assignment  should  be  recorded  was  made  for  the 
benefit  of  the  cestui  que  truai,  to  enable  him  to  hold  the  assignee  to  a  strict 
account  and  compel  him  to  the  performance  of  his  duty;  in  Miller  v.  Lehman^ 
1  Phila.  405,  to  the  point  that  an  assignment,  not  recorded,  is  valid  for  passing 
property,  as  to  all  the  world,  until  attacked  by  execution  issued  and  levied  by 
creditors;  and  in  Towar  v.  BorringUm,  Bright,  262,  to  the  point  that  though 
an  assignee  is  a  volunteer,  and  not  a  purchaser  for  valuer  jret  he  is  a  tmstea 
fo  the  cvsditofs. 


Swabtz  v.  Swarez. 

Wbxrx  Two  Owkino  Adjoining  Parcels  of  Land,  Agbu  to  Bbxot  a 
Mill  in  partnership,  the  one  furnishing  the  site,  the  other  the  water- 
power,  and  both  contributing  equally  to  the  expense,  and  suchagreemsnt 
is  carried  into  effect  by  the  erection  of  the  mill,  and  its  use  for  wotnrn 
time  on  joint  account,  the  proprietor  of  the  site  can  not  afterwards  keep 
the  owner  of  the  water-power  out  of  a  participation  in  the  business  and 
profits,  and  if  he  attempts  to  do  so,  the  other  may  maintain  ejectment 
for  a  moiety  of  the  mill  and  the  ground  used  along  with  it. 

BiOHT  TO  Land  C!ovxbvd  bt  Watir-powxb  Pasbib  bt  Ck>NTKrANcn  of  a 
mill  with  its  appurtenances. 

Ebbob  to  the  common  pleas  of  Buoks  oonnfy.  Ejeotment. 
The  opinion  states  the  case. 

Ghapman,  for  the  plaintiff  in  eixor. 

Bo88y  contra. 

By  Court,  Gibson,  0.  J.  These  exceptions  to  cTidence  are 
so  nice,  that  it  is  nnnecessaiy  to  say  more  in  regard  to  them 
than  that  they  are  not  sustuned.  Neither  is  it  necessary  to 
examine,  in  detail,  exceptions  to  dislocated  parts  of  the  c]uu:ge. 
It  would  not  be  more  troublesome  than  unprofitable,  to  follow 
out  to  their  results  these  mincing  assignments  of  exxor,  which, 
catching  at  particular  expressions,  lead  to  no  sound  conclusion 
as  to  the  accuracy  of  the  whole.  The  proper  inquiry  is,  whether 
the  ruling  principle  of  the  cause  has  been  correctly  stated  and 
applied  to  the  evidence.  To  determine  whether  it  has  been  so 
stated  and  applied  in  this  instance,  it  is  necessary  to  recur  to  the 
features  of  the  case.  The  original  parties  to  the  agreement  which 
is  the  subject  of  adjudication,  were  proprietors  of  contiguous 
pieces  of  land,  through  which  runs  a  stream  of  water  with  just 
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fall  enotigli  in  its  oonrse  throogli  both,  to  afford  sufficieiit  powei 
for  a  saw-mill.  The  proprietors  of  these  two  pieces  agreed  to 
erect,  in  partnership,  such  a  mill  on  the  lower  one;  the  one 
party  finding  the  site,  the  other  the  water-power,  and  both  con- 
tribnting  equally  to  the  expense.  The  mill  was  erected  on 
these  terms,  and  worked  for  some  time  on  joint  accoont;  but 
the  plaintiff  below,  who  purchased  the  laoid  owned  by  the 
proprietor  of  the  water-power,  has  been  held  out  of  a  participa- 
tion in  the  business  and  profits,  by  the  proprietor  of  the  site; 
and  it  has  been  urged  on  his  part  that  as  the  predecessor  of  the 
plaintiff  below  was  in  possession  under  a  preTions  arrangement, 
which  had  expired  by  its  own  limitation,  this  new  parol  agree- 
ment is  void  by  the  statute  of  frauds. 

One  fallacy  of  the  argument,  is  the  assumption  oi  a  right  to 
treat  the  agreement  as  a  parol  conveyance  of  an  interest  or  es- 
tate in  the  land,  instead  of  a  license  to  use  it  in  a  particular 
way  without  disturbing  the  title  of  the  owner  as  a  trustee. 
That  such  a  license  is  binding,  without  part  execution  by  de- 
liyeiy  of  possession,  is  shown  by  Berick  v.  Kem^  14  Serg.  &  R. 
267  [16  Am.  Dec.  497],  on  which  a  parol  license  to  divert  water 
from  its  ancient  course  for  the  use  of  a  saw-mill,  was  held  to 
be  irrevocable  after  an  expenditure  of  labor  or  money  on  the 
basis  of  it.  The  principle  of  the  case  is,  that  the  revocation 
would  be  a  fraud;  and  that  to  prevent  it,  a  chancellor  will  turn 
the  owner  of  the  soil  into  a  trustee  ex  maleficio.  It  is  in  sub- 
stance the  same  which  postpones  the  title  of  one  who  is  studi- 
ously silent  as  to  the  existence  of  it  in  the  presence  of  a  pur- 
chaser from  a  third  person;  or  of  one  who  suffers  another  to 
build  ignorantly  on  his  ground  without  informing  him  of  his 
mistake.  In  the  case  of  Jack  v.  Blair  (not  reported),  a  co-ten- 
ant of  a  lot  in  the  town  of  Armstrong  was  allowed  to  recover 
his  interest  from  another  who  had  built  an  expensive  house  on 
it  without  having  had  formal  notice  to  desist,  only  because  the 
defendant  had  been  perfectly  aware  of  the  plaintiff's  title.  So 
far  was  the  principle  carried  in  Bobinson  v.  Justice,  2  Penn.  19 
1 21  Am.  Dec.  407],  that  a  title,  of  whose  existence  the  owner  of 
it  was  ignorant  at  the  time,  was  postponed,  because  his  positive 
representations  had  induced  the  vendee  to  purchase.  In  the 
case  before  us,  there  was  neither  want  of  notice  nor  want  of 
knowledge;  but  the  plaintiff's  predecessor  in  the  ownership  of 
the  title  had  been  induced  by  the  defendant  to  expend  his  money 
on  the  faith  of  the  arrangement;  and  the  attempt  of  the  latter 
to  disavow  it,  is  an  attempt  to  commit  such  a  fraud  as  would 
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induce  a  chancellor  to  declare  him  a  trustee  even  were  the  crea- 
tion of  a  parol  declaration  of  trust  positivelj  prohibited.  But 
that  it  is  not,  was  ruled  in  Oerman  v.  Oabbald,  3  Binn.  302  [5 
Am.  Dec.  372];  WaUace  v.  Duffield/2  Serg.  &  B.  521  [7  Am. 
Doc.  660];  Peebles  v.  Reading,  8  Id.  492;  Slaymaker  y.  Si.  John, 
5  Watts,  27,  and  particularly  WiHin  y.  McCard,  Id.  493  [30 
Am.  Dec.  342],  in  which  it  was  held,  that  the  gift  of  a  lot  for  a 
school-house  to  be  erected  by  contribution,  created  a  trust  for 
the  purpose  of  the  contributors.  The  truth  is,  the  part  of  the 
English  statute  by  which  such  a  trust  is  prohibited,  has  not 
been  enacted  here.  On  either  ground,  therefore,  the  case  is 
with  the  defendant  in  error. 

But  his  title  had  been  contested,  on  the  ground  that  the  in- 
terest of  his  predecessor  in  the  saw-mill  did  not  pass  to  him,  as 
an  appurtenance,  by  the  sale  of  the  contiguous  land.  Though 
the  rule  admits  of  exceptions,  it  is  generally  true,  that  land  can 
not  be  appurtenant  to  land;  but  that  a  license  or  priyilege  may, 
was  ruled  in  Pickering  y.  Stapler,  5  Serg.  &  B.  107  [9  Am.  Deo. 
336],  in  which  a  water  right  was  allowed  to  pass,  without  the 
word  priyileges,  as  appurtenant  to  a  saw-mill.  The  priyilege  in 
this  case,  as  well  as  in  that,  was  enjoyed  in  connection  with  the 
land  which  was  the  subject  of  the  conyeyance — it  would  haye 
been  useless  sex>arated  &om  it — and  it  is  not  to  be  doubted, 
that  it  passed  by  the  word  appurtenances.  We  see  nothing  in 
the  case  to  forbid  the  plaintiff's  recoyery.  His  ejectment  is  for 
a  hundred  and  seyenteen  perches  of  land;  but  as  he  is  entitled 
to  rocoyer  his  interest  in  the  saw-mill  and  the  ground  used  along 
with  it,  he  may  take  possession,  under  his  execution,  at  his 
peril,  to  the  extent  of  his  title. 

Judgment  afi&rmed. 

Appustenancbs,  What  Pass  as:  See  Jone»  v.  Jamney,  42  Am.  Dec.  800, 
note  311;  Maddax  v.  Ooddard,  33  Id.  dOi;  Van  G* Linda  v.  Lothrop,  32  Id. 
201 ;  Allen  v.  ScoU,  Id.  238;  Oibaon  v.  Brochway,  31  Id.  200;  Qrvbb  v.  (TtiO- 
/ord,  28  Id.  700,  note  708,  where  other  cases  are  collected. 

The  pbinctpal  cask  is  cited  in  Murphy  v.  CampbeU,  4  F^  St  486; 
in  PhUailtlphia  d:  R,  R,  R,  Co.  v.  PhUaddphkL,  47  Pa.  St.  329;  and  in 
Sparks  v.  Hess,  15  Gal.  197,  to  the  point  that  the  word  appurtenanees  in- 
clndes  an  easement  or  privilege  on  another's  land,  when  annexed  to  a  tene- 
ment; in  Lloyd  v.  Carter,  17  Pa.  St.  221,  to  the  point  that  oar  law  allows  the 
establishment  of  a  trust,  resulting  or  direct,  by  parol;  in  Brcuuon  ▼.  City  oj 
Philadelphia,  47  Id.  331;  in  Huff  v.  McCavley,  53  Id.  208;  in  Big  Mouniain 
Improvement  Co.*s  Appeal,  54  Id.  371;  and  in  Cumberland  VaUeyR.  R,  Co,  v. 
McLanaJian,  59  Id.  31,  to  the  point  that  a  license  which  has  led  to  expendi- 
tures upon  the  faith  of  it,  is  a  contract,  and  is  not  revocable;  and  in  RuemU 
V.  Huftbard,  59  111.  341,  to  the  point  that  a  parol  license  becomes  binding  bj 
delivery  of  the  possession. 
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La  Rub  v.  Gilkyson. 

[l  PmntmirMmA  State.  S75.1 
ICZEOUTOB  OF  LgiTATic  18  LiABUS  FOH  NscESSARiEs  fumished  to  his  testator 
while  ntm  eomptm  mewUa^  and  without  a  committee  to  provide  them  for 
him. 

Ebbob  to  the  common  pleas  of  Bucks  county.  ABsumprnt  for 
board,  washing,  and  maintenance  of  defendant's  testator.  The 
other  &ct8  are  stated  in  the  opinion. 

B088,  for  the  plaintiff. 

Chapman^  ooTiira. 

By  Ck>urt,  Gmsoxr,  C.  J.  Erer  sinoe  the  case  of  BiQes  t.  Wat, 
cited  in  Manby  v.  ScoU,  1  Sid.  109,  it  has  been  held  that  the 
executed  contract  of  a  mm  compos  mentis  for  necessaries,  bona 
fide  supplied,  stands  on  the  footing  of  an  infant's  contract  for 
necessaries.  In  Baxter  ▼.  I%e  Earl  ofPortsmmUh,  2  Car.  A;  P. 
178;  S.  C,  12  Eng.  Com.  L.  514;  S.  C,  5  Bam.  A  Cress.  170,  it 
was  said  that  the  word  necessaries  is  not  to  be  restricted  to  arti* 
cles  of  the  first  necessiiy,  but  that  it  includes  cTerything  proper 
for  the  person's  condition ;  and  it  was  determined  that  to  hire  car- 
riages to  a  noblenum  who,  though  actually  insane,  voted  in  par- 
liament and  went  about  as  other  men  do,  earned  with  it  no  mark 
of  imposition.  Why  should  not  such  a  man  be  liable  eren  for 
merchandise  innocently  fumished  to  his  order  in  similar  circum- 
stances ?  To  supply  him  with  artiqles  known  to  be  improper  for 
him,  would  bear  on  the  face  of  the  transaction  evidence  of  an 
attempt  to  take  advantage  of  his  infirmity,  and  he  would  not  be 
liable  for  the  price  of  them.  Nor  would  he  be  bound  by  a  con- 
tract unexecuted  by  either  party.  In  the  case  before  us  there  is 
no  difficulty  on  either  of  these  heads.  The  credit  given  was  for 
boarding  and  lodging,  when  the  defendant's  testator  was  desti- 
tute of  a  proper  maintenance,  as  well  as  without  a  committee  to 
provide  it  for  him,  and  when  his  predicament  was  like  that  of  a 
wife  or  child  cast  upon  the  world.  The  plaintiff  ought  therefora 
to  have  recovered. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Dbkds  of  Lunatics,  whxtujbr  Void  ob  Voidablb:  See  AUk  v.  Bittmgt, 
39  Am.  Dec.  744,  Dote  749;  Wall  v.  BiU^s  Hdrs,  36  Id.  578,  note  679,  whers 
other  cases  are  collected;  BenaeU  v.  ChaneeUoTf  34  Id.  561,  note  665;  Bean" 
morula  Ctue^  29,  Id.  33,  note  38,  where  other  oases  in  this  series  are  odleoted. 

The  principal  gasb  is  cited  in  Beaia  ▼.  Lety  10  Pa.  St.  60;  in  State  Bank 
▼.  McCoy,  69  Id.  208;  aod  in  Moore  v.  ffer$hey,  90  Id.  200,  to  the  point  thaA 
au  insane  man  is  liable  on  his  executed  contracts  for  necessaries. 
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Wilson's  Aooounts. 

[4  PEmfSTLTAXIA  STATX.  430.] 
ObTMBAL  ASSIOKIISNT   BT   TwO    MeMB£BS    OF    PaBTNXBSBIP    SnTTTLATINO 

Mm  Bblbasx  to  them  and  also  to  a  third  memher  of  the  fiim,  who  did 
not  ezeonte  the  deed  of  aasignment,  ia  fraadnlent  on  its  face,  although 
thti  partner  failing  to  ezeonte  anch  deed  may  have  had  no  estate  that  did 
not  paaa  to  the  assignee. 
Deed  o/  AssiomcsKT  Which  Stipulatss  vok  Ret.k4hk  without  Subbxh- 
DiKiira  all  the  debtor's  property  is,  as  respects  the  non-releasing  credit- 
ors, wholly  inoperative,  and  leaves  them  in  the  same  position  as  if  it  had 
never  been  made. 

BZPBXSS  RAXmOATION    OF  ASSIONMSIIT    BT   PABTNXB  WhO  DID  NOT  SlOir 

TBX  DxxD  at  the  time  of  its  execution  by  the  other  members  of  the  firm, 
can,  if  made  after  the  expiration  of  the  time  given  for  the  eaceoation  of 
reJeasee,  have  no  operation  whatever  as  against  creditors  who  did  not 
choose  to  accept  the  terms  proposed  in  the  assignment. 

RiiJiAsiNO  Cbxditobs  undvb  Assiokmxkt  Fbauduuekt  ov  m  Faob,  are 
porchasers  with  notice  of  the  fraud,  and  must  take  their  chance  under 
the  assignment,  and  be  satisfied  with  what  they  receive  under  it.  And 
unless  they  bring  what  they  have  so  received  into  a  common  fund  to  be 
divided  pro  rata  between  them  and  the  other  creditors,  they  must  be 
content  with  what  they  have  already  recovered. 

Abseokkb  Afpoihtxd  to  Suocxed  Assionbb  or  Fbaudulbiit  AasiQSUMST, 
is  entitled  to  the  unadministered  assets,  for  the  purpose  of  distributing 
them  among  the  creditors  who  did  not  assent  to  the  fraudulent  asdgn- 
ment,  and  he  is  also  entitled  to  a  dividend  previously  awarded  to  a  re- 
leasing creditor,  but  which  had  not  been  actually  paid  over.  And  where 
it  is  not  proposed  to  disturb  what  was  done  by  the  former  assignee^  the 
releasing  creditors  are  not  concerned  in  the  distribution,  and  can  not  de- 
feat the  claims  of  the  creditors  entitled  to  it,  by  imputing  laches  ta 
them. 

AlPpeal  from  the  common  pleas  of  Philadelphia.  The  caae 
was  argued  on  exceptions  to  the  report  of  the  auditor.  The  case 
turned  upon  an  assignment  purporting  to  have  been  made  by  the 
firm  of  Enox,  Boggs  &  Co.  on  the  tenth  of  May,  1837.  The 
deed  of  assignment  was  executed  by  John  Enox  and  James 
Boggs,  two  of  the  partners,  but  was  not  then  executed  by  the 
other  partner,  James  A.  Knox,  who  was  absent  at  the  time. 
William  Wilson  and  David  Enox  were  named  as  the  assignees. 
Okie  was  appointed  trustee  for  John  Enox  and  James  Boggs  on 
the  twenty-eighth  of  May,  1842;  and  he  was  also  appointed 
assignee  of  James  A.  Enox  on  the  fifth  of  April,  1844.  Okie, 
as  insolyent  trustee  of  John  Enox  and  James  Boggs,  and  as  as- 
signee in  bankruptcy  of  James  A.  Enox,  claimed  the  whole  fand 
reoeiyed  by  Wilson,  on  the  ground  of  the  invalidity  of  the  asr 
signment.     It  was  agreed  between  Okie  and  Wilson  that  the 
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diTidends  aotuaUy  paid  oyer  before  Okie's  appointment  should 
be  allowed,  and  that  ihe  assets  remaining,  if  finally  decreed  to 
be  paid  oyer,  should  xemain  in  Okie's  hands,  subject  to  the  lien 
of  attachments  leried  on  them  in  the  hands  of  Wilson.  Tho 
auditor  awarded  to  Okie  the  balance  of  cash  in  the  hands  of 
Wilson,  including  unpaid  diyidends  on  the  former  acoounts. 
Exceptions  were  filed  by  the  releasing  and  prefarxed  ereditors. 
The  other  facts  appear  from  the  opinion. 

Price  and  MeredUh^  for  the  releasing  ereditors. 
(7.  FaUon  and  J.  M.  8ooU,  contra. 

By  Court,  Boosbs,  J.  The  exceptions,  which  are  Atc  in  num- 
ber,  may  be  embraced  under  a  few  general  propositions,  which 
comprise  the  whole  case.  The  point  on  which  the  case  princi- 
pally turns,  namely,  the  invalidity  of  the  assignment,  has  been 
akeady  decided  in  Thomas  t.  Jenka,  5  Bawle,  221,  and  Hennessey 
y.  Western  Bank,  6  Watts  &  S.  300  [40  Am.  Deo.  660];  the  latter 
was  a  decision  on  the  assignment  now  in  controyersy.  In  those 
cases  it  is  ruled,  that  an  assignment  by  an  insolvent  debtor, 
stipulating  for  a  release,  is  invalid  unless  it  contains  a  transfer 
of  all  the  debtor's  properly.  It  has  been  regretted  by  some  dis- 
tinguished jurists,  the  late  Mr.  Justice  Baldwin  among  the 
number,  in  FassU  y.  Phillips,  4  Whart.  899,  that  the  very  &ct  of 
requiring  a  release  from  the  creditors  of  an  insolvent  debtor,  did 
not  invalidate  the  assignment.  This  point,  however,  he  consid- 
ers settled  in  Brashear  v.  West,  7  Pet.  615;  but  he  says,  the  law 
is  thus  settled  only  when  the  assignment  is  of  the  whole  of  the 
debtor's  property  and  e£Eects,  and  that  it  is  otherwise  if  any  por- 
tion is  fraudulently  kept  back  from  the  assignment.  In  the  latter 
case,  the  assignment  is  void  by  the  exaction  of  a  release  from  the 
creditors,  according  to  the  opinion  of  the  supreme  court  of  this 
state,  in  Thomas  v.  Jenks,  5  Bawle,  221,  as  well  as  the  soundest 
principles  of  law.  In  Thomas  v.  Jenks,  supra,  and  Hennessey  v. 
Western  Bank,  supra  [40  Am.  Deo.  560],  we  ruled,  that  such  an 
assignment  was  against  the  policy  of  the  law;  that  the  condition 
was  oppressive  without  the  color  of  justice,  and  evinced  on  the 
face  of  the  instrument  a  fraudulent  design.  That  it  was  taking 
an  unfair  advantage  of  the  situation  of  the  creditor,  to  impose 
the  condition  of  a  release,  unless  on  the  terms  of  the  surrender 
of  all  the  debtor's  property.  We  thought  so  then,  and  notwith- 
standing all  that  has  been  so  pertinaciously  and  strenuously 
urged  to  the  contrary,  we  are  of  the  same  opinion  still. 

These  cases,  as  we  conceive,  introduce  no  new  principle,  but 
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are  nothing  more  than  a  correct  application  of  a  principle  al- 
ready settled  in  McAUiOer  y.  Marshall,  6  Binn.  888  [6  Am.  Dec. 
466];  Paamare  y.  Eldridge,  12  Serg.  &  B.  201;  Adlum  y.  Yard, 
1  Bawle,  163  [18  Am.  Dec.  608];  JohnsUm's  Heirs  ▼.  Harvy,  2 
Penn.  92  [21  Am.  Dec.  426];  and  McClwrg  t.  Lecky,  8  Id.  88 
[26  Am.  Dec.  64].  It  is  not  mj  intention  to  endeavor  to  enforce 
the  views  taken  in  the  cases  dted;  they  speak  for  themselTes.  I 
am  yet  to  learn,  senseless  repetition  gives  any  additional  force  to 
an  aigoment.  But  my  respect  for  the  counsel  of  the  appellants^ 
and  I  speak  with  the  utmost  sincerity  and  truth,  induces  me  to 
notice  the  cases  which  are  supposed  to  be  in  conflict  with  the 
cases  ruled  on  this  point.  I  allude  to  Eetwich  v.  OaiUaud,  5  T. 
R.  420,  and  Ingliss  et  al,.  Assignees  of  OampMl,  v.  Onmt,  Id. 
680. 

Notwithstanding  the  apparent  conviction  with  which  those 
cases  have  been  urged,  I  submit  they  differ  in  most  essential 
particulars  from  the  present.  Eshoichy,  CotZZatuZ,  the  first  case, 
does  litUe  more  than  affirm  a  principle  not  disputed,  that  where 
the  bankrupt  laws  do  not  interfere,  a  debtor  may  give  a  prefer- 
ence to  particular  creditors.  In  that  case,  no  attempt  is  made 
to  impose  terms  on  the  creditors  by  the  exaction  of  a  release,  as 
a  previous  condition  of  partaking  in  the  funds.  If  it  be  an  au- 
thority bearing  on  this  point,  it  seems  to  strike  as  well  at  Jfiv 
Mister  v.  Marshall,  6  Binn.  888  [6  Am.  Dec.  468],  and  the  other 
kindred  cases,  as  at  Thomas  v.  Jenks,  supra,  and  Hennessey  v.  TJie 
Western  Bank,  supra,  cases  which  the  counsel  have  not  ventured 
to  impugn.  But  what  was  the  case  of  Ingliss  v.  Orant,  supra, 
on  which  the  counsel  for  the  appellant  principally  relied  ?  The 
case  was  this:  By  an  executory  agreement,  certain  creditors 
agreed  to  release  Campbell,  the  defendant,  provided  he  would, 
in  four  months,  assign  all  his  estate  in  trust  for  the  benefit  of 
all  his  creditors;  an  assignment  was  afterwards  made  in  fulfill- 
ment of  the  contract,  to  which  all  parties  had  previously  bound 
themselves.  The  assignment  was  of  all  the  assignor's  estate,  in 
trust  for  all  his  creditors,  releasing  or  otherwise,  and  moreover 
the  assignment  makes  no  stipulation  for  a  release.  From  the 
mero  statement  of  the  case  it  is  impossible  to  avoid  seeing  how 
very  unlike  it  is  to  the  present  case.  In  Thomas  v.  Jenks,  supra, 
the  assignment  is  of  a  part;  here  it  is  of  the  whole  of  the  debtor's 
property.  In  Thomas  v.  Jenks,  the  debtor  stipulates  for  a  re- 
lease; in  Ingliss  v.  OrarU,  he  makes  no  such  condition.  In  no 
one  feature  can  the  slightest  resemblance  be  traced.  But  par- 
ticular exception  is  taken  to  the  latter  case  decided  because  it 
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makes  the  validity  of  the  asBignment  depend  upon  the  face  of 
the  deed  itself,  irrespective  of  the  fact  whether  the  debtor  had 
or  had  not  separate  estate.  Mj  attention  has  been  particularly 
requested  to  this  distinctive  feature  of  the  case  of  Hennessey  v. 
The  Western  Bank,  6  Watts  &  S.  300  [40  Am.  Dec.  560];  but  thb 
more  I  reflect  upon  it,  the  more  am  I  convinced  of  the  propriety 
of  the  decision  in  this  aspect.  Indeed,  when  we  consider  that 
the  instrument  itself  presents  the  case  of  a  legal  fraud  on  iU 
face,  it  is  difi&cult  to  imagine  how  we  could  come  to  any  othei 
conclusion. 

The  case  presents  a  simple  rule  of  action,  based  upon  prin- 
ciples of  common  honesty  and  fair  dealing,  by  no  means  diffi- 
cult to  pursue  by  any  person  willing  to  do  justice  to  his  cred- 
itors. It  has  further  the  great  recommendation  of  preventing 
strife  and  litigation,  meting  out  a  measure  of  justice  common 
to  all  the  creditors.  Whereas,  a  different  rule,  which  makes 
the  validity  of  the  assignment  to  depend  on  matters  dehors  the 
instrument,  would  expose  the  rights  of  creditors  to  the  uncer- 
tain determination  of  a  jury.  One  jury  to-day  might  decide  the 
debtor  had  separate  property;  a  different  jury,  of  equal  intel- 
ligence, to-morrow,  that  he  had  not.  The  consequence  would 
be,  that  an  assignment  would  be  valid  as  to  A.,  inoperative  as 
to  B.,  C,  and  the  rest  of  the  alphabet.  The  difficulties  attend- 
ing such  a  rule,  if  we  dignify  it  as  such,  is  illustrated  by  the 
present  case,  for  although  it  has  been  repeatedly  argued,  the 
members  of  this  court  itself  are  by  no  means  agreed  on  the 
point.  Some,  among  whom  I  am  one,  believing  that  he  has; 
others,  equally  confident,  that  he  has  not,  separate  estate.  It 
can  not,  with  truth,  be  said,  that  the  law,  as  to  its  main  features, 
ruled  in  the  cases  cited,  took  the  profession  by  surprise,  at  least 
not  the  draftsman  of  the  present  assignment,  who,  it  is  very 
evident,  was  well  aware  of  the  rule  so  clearly  laid  down  in  the 
case,  when  the  point  was  first  ruled.  The  assignment.is  drawn 
with  the  special  intention  of  conveying  the  estate  of  each  of  the 
partners,  as  well  as  the  property  of  the  firm.  It  was  also  de- 
signed, as  is  very  plain,  that  it  should  be  executed  in  the  name  of 
the  firm,  as  well  as  of  each  individual  member  of  the  partner- 
ship. For  that  purpose,  a  seal  is  attached  to  the  deed.  That 
it  was  not  so  done  proved  unfortunate;  and  the  parties  are  not 
the  only  persons  who  have  had  reason  to  regret  the  omission  of 
the  necessary  formula.  Had  James  A.  Enoxbeen  present  when 
the  deed  was  signed,  much  litigation  would,  in  all  probability, 
have  been  saved,  as  there  is  reason  to  believe  more  care  would 
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have  been  obeerved  in  the  execution  of  the  instmment.  It  was, 
howeyer,  exeonted  under  the  pressure  of  circumstances  which 
admitted  of  no  delay,  and  hence  has  arisen  all  the  difficulty 
which  has  attended  the  assignment.  The  case  of  FassU  ▼.  PhU- 
lips,  4  Whart.  399,  to  which  so  much  importance  is  attached,  is 
entitled  to  but  little  weight.  The  point  ruled  in  Hennessey  v. 
The  Western  Bank  was  not  brought  to  the  notice  of  the  court. 
It  was  nothing  more  than  a  motion  to  dissolve  an  injunction, 
which  was  made  absolute  because  it  would  be  mischievous  to 
suspend  the  execution  of  the  trust.  The  point  could  only  prop- 
erly arise  at  the  hearing. 

And  thus  the  case  stood  on  the  former  argument;  but  it  is 
said  that  James  A.  Enox  ratified  the  assignment;  that  the  deed  is 
voidable,  and  not  void.  That  it  is  good  as  between  the  parties  to 
it,  I  am  not  disposed  to  deny;  but  as  respects  the  non-releasing 
creditors,  the  deed  is  wholly  inoperative;  that  is  to  say,  it  is  the 
same  as  to  them,  as  if  no  conveyance  had  been  made;  the  prop- 
erty remaining  in  the  debtor  as  before  the  assignment:  McClurg 
V.  Lecky,  3  Penn.  83  [23  Am.  Dec.  64].  What  effect  an  express 
ratification  would  have  in  a  similar  case,  if  made  before  the  time 
given  for  the  execution  of  releases,  it  is  unnecessazy  to  deter- 
mine. But  it  seems  to  me  veiy  clear  that,  if  ratified  afterwards, 
it  would  have  no  operation  whatever  as  against  creditors  who  did 
not  think  proper  to  accede  to  the  terms  proposed  in  the  assign- 
ment. For  this  would  be  doing  great  injustice  to  the  non-re- 
leasing creditors,  as  non  constat,  but  they  would  release  had  the 
separate  estate  been  conveyed.  It  would  be  impossible  to  do 
them  justice  without  allowing  them  to  particix)ate  in  the  fund; 
but  this  does  not  form  part  of  the  argument  of  the  counsel  of 
the  appellant.  But  be  this  as  it  may,  what*evidence  have  we  of 
the  alleged  ratification,  so  as  to  pass  the  separate  estate  of  James 
A.  Enox  ?  His  letter  of  attorney  merely  empowers  John  Enox 
to  execute  a  deed  conveying  the  estate,  real  and  personal,  be- 
longing to  the  firm  of  Enox,  Boggs  &  Oo.,  of  which  he  was  a 
member.  It  imports  nothing  more,  for  it  omits  all  reference 
to  his  separate  estate.  Now,  even  admitting  that  the  attorney 
had  been  in  possession  of  this  authority  at  the  time  the  deed 
was  signed,  he  could  transfer  no  more  than  the  partnership 
effects.  But  the  truth  is,  the  letter  of  attorney  was  not  trans- 
mitted from  Nashville,  where  James  A.  Enox  was  at  the  time  the 
disaster  befell  the  house,  until  the  third  of  June,  1837,  which 
was  not  much  short  of  a  month  after  the  deed  of  assignment 
was  sealed  and  delivered.    Nor  do  we  see  any  force  in  the  sug- 
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geatian,  that  the  aubeequent  oondnot  of  Jamfis  A.  Knox,  aetiiig 
as  agent  of  the  assignees,  can  hare  any  e£Eect  in  altering  the  legal 
effect  of  the  assignment.  It  amounts  to  nothing  more  than  a 
ratification  of  an  instrument,  conTeying  the  joint  estate  of  the 
firm;  in  that  respect  the  deed  required  no  ratification,  as  has 
been  already  roled. 

I  say  nothing,  the  case  not  requiring  it,  as  to  the  point  pressed 
on  this  argument  for  the  first  time;  that  the  deed  was  defectiTe 
in  this:  that  it  was  not  executed  in  the  name  of  the  firm.  Ik 
must  be  observed,  that  a  ratification  would  be  worth  nothing  to 
the  non-releasing  creditors,  unless  it  has  the  effect  of  passing 
his  separate  estate  to  the  assignees  for  the  benefit  of  the  credit- 
ors. But  that  the  alleged  ratification  has  this  operation,  is  a 
proposition  difBicult  to  maintain.  It  is  further  urged,  in  support 
of  the  assignment,  that  the  releasing  creditors  are  purchasers 
for  a  valuable  consideration.  It  is  said,  that,  having  paid  value 
for  the  funds  by  releasing  their  debts,  it  is  the  duiy  of  the  as- 
signees to  retain  themfor  their  benefit.  Itis  ruled  that  assignees, 
under  a  voluntary  assignment  for  the  benefit  of  the  creditors, 
have  no  more  rights  than  the  assignor  himself:  lAwkenbach  v. 
Briohensiein,  6  Watts  A;  8.  145.  But  this  is  the  case  of  a  bare 
assignment,  without  any  act  of  the  creditors  superadded;  but 
where  releases  are  executed,  I  am  disposed  to  think  that  the  re- 
leasing creditors  place  themselves  in  the  position  of  purchasers, 
and  as  such  are  entitled  to  protection  against  a  latent  equity. 
But  although  this  be  so,  I  do  not  perceive  how  this  principle  can 
aid  the  creditors  here;  for,  to  avail  themselves  of  it,  they  must 
not  only  be  purchasers  for  a  valuable  consideration,  but  pur- 
chasers without  notice.  Now  the  answer  to  this  allegation  is, 
that  the  taint  whichavoids  the  deed  is  apparent  on  the  face  of 
the  assignment  itself,  so  that  even  admitting  them  to  be  pur- 
chasers for  a  valuable  consideration,  they  are  purchasers  with 
notice  of  the  fraud.  The  releases  are  made  with  full  knowledge 
of  the  vice  of  the  deed,  and  therefore  their  position  remains 
unchanged.  They  take  their  chance  under  the  assignment, 
which  may  or  may  not  prove  advantageous.  And  in  the  case  in 
hand,  the  releasing  creditors  have  no  just  cause  to  complain. 

It  is  understood  the  preferred  creditors  have  been  paid  in  full, 
and  the  releasing  creditors  have  received  seventy  per  cent,  on 
the  amount  of  their  claims,  and  all  the  other  creditors  require 
is,  that  they  may  be  permitted  to  divide,  |>ro  rata,  the  residue  of 
the  unappropriated  estate.  The  ground  on  which  the  decisions 
are  based  is,  that  the  assignment  is  a  legal  fraud,  an  unoon- 
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Bcientious  attempt,  forbidden  by  public  policy,  to  coerce  cred- 
itors. Of  this  the  releasing  creditors  were  apprised,  and  with 
full  knowledge  of  this  incurable  defect,  they  have  yoluntarily 
become  parties  to  the  deed.  We  do  not  perceire,  therefore,  in 
what  manner  they  are  injured.  If  a  fraud,  they  are  parties  to 
it;  if  not,  the  releases  were  executed  under  a  mistaken  appre- 
hension of  their  rights,  and  the  result  is  the  same,  whether  the 
assignment  be  deemed  a  legal  or  moral  fraud.  And  practically 
the  releasing  creditors  are  not  injured,  because  if  they  will  bring 
into  the  common  fund  the  amount  reoelTed,  no  difficulty  will  be 
inteiposed  in  allowing  them  to  share  the  remaining  assets  ^gro 
rata.  But  without  that,  they  must  be  content  with  what  they 
have  already  recoveied. 

It  remains  now  to  notice  the  exception,  that  the  auditor  ex- 
ceeded his  authoriiy  in  reporting  the  funds  invested,  and  the 
residue  of  the  assets,  to  J.  B.  Okie,  the  insolrent  assignee.  To 
the  report,  in  this  respect,  we  see  no  valid  objection.  It  hav- 
ing been  already  shown  that  the  appellant  had  no  title  to  the 
fund,  it  follows  that  Mr.  Okie,  as  the  representative  of  the  cred- 
itors, is  entitled  to  receive  it.  To  this  appropriation  of  the  as- 
sets the  assignee  interpose  no  objection;  nay,  he  desires  such  a 
decree,  and  it  would  be  unjust  to  expose  him  to  an  adversary 
suit,  which  must  ultimately  be  ruled  against  him.  Mr.  Wilson 
has  at  all  times  since  the  cause  was  ruled  against  him,  been  de- 
sirous to  avoid  an  adversary  proceeding,  and  for  this  reason  en^ 
tered  into  the  arrangement  of  the  sixteenth  of  October,  1844, 
which  he  is  now  willing  to  caixy  into  efEsct  in  good  faith.  For 
his  protection  he  requests  a  decree  of  this  court,  to  which  we 
think  he  is  entitled  in  every  principle  of  justice.  It  is  difficult 
to  understand  what  right  the  releasing  creditors,  who  have  no 
interest  in  the  unappropriated  balance  in  the  hands  of  the  as- 
signee, have  to  make  any  opposition  to  such  a  decree.  The  dis- 
position of  the  balance  is  a  matter  between  the  assignee,  who  is 
but  a  stakeholder,  having  funds  in  his  hands  to  which  he  pre- 
tends no  titie,  and  a  person  to  whom  he  wishes  to  pay  it,  it  hav- 
ing been  already  adjudged  that  to  him  it  rightfully  belongs. 
Mr.  Wilson  desires  a  credit  on  account,  upon  payment  to  the 
person  entitied  to  it,  and  in  this  way  to  be  discharged  from  hii 
trust. 

The  course  pursued  by  the  auditor  is  indicated  in  Ohie'i 
Appeal,  and  is  not  obnoxious  to  the  charge,  that  it  recognizes 
the  claims  of  persons  not  within  the  provisions  of  the  assign- 
ment, as  it  would  be  were  the  controversy  between  opposing 
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creditors  daimiiig  under  different  rights— one  under  and  the 
other  in  opposition  to  the  assignment.     A  decree  is  requested  hy 
the  person  to  pay,  and  the  person  who  is  entitled  to  receive  the 
funds;  it  is  opposed  by  those  who  have  no  interest  in  them  what- 
ever; it  seems,  therefore,  to  fall  within  the  ordinary  power  of  the 
court,  and  is  but  an  act  of  justice  to  the  assignee,  who  requires 
the  decree  for  his  own  indemnity.    It  does  not  call  in  question 
what  has  been  already  done;  that  is  settled  in  Okie^s  Appeal^  9 
Watts  &  S.  156.    But  as  far  as  respects  the  money  in  hand, 
and  not  paid,  as  Mr.  Justice  Sergeant,  in  his  opinion,  says:  it  is 
for  the  accountant  either  to  pay  and  ask  credit,  or  to  object  to 
payment  under  the  trust,  and  claim  to  pay  it  to  others,  or  hold  it 
as  a  stakeholder,  to  respond  to  adverse  claims  that  may  exist 
against  it  for  his  own  seouriiy,  and  it  is  for  the  auditor  to  state 
the  account  of  it,  and  decide  in  the  first  instance  what  course 
the  accountant  is  legally  bound  to  pursue.    Here  the  account- 
ant chooses  to  claim  a  credit  for  the  funds  in  his  hands  when 
paying  it,  or,  what  is  the  siune  thing,  delivering  it  to  Mr.  Okiey 
the  trustee  of  Enox,  Boggs  &  Co.,  and  in  conformiiy  thereto, 
the  auditor  has  made  his  decree,  directing  the  accountant  to  pay 
and  hand  over  the  unadministered  assets  to  the  insolvent  trustee. 
The  assignment  is  avoided  on  the  ground  of  fraud,  an  uncon- 
scientious attempt  on  the  part  of  the  debtor  to  coerce  creditors, 
by  the  imposition  of  a  choice  which  might  prove  unfortunate, 
and  an  exposure  to  a  peril  which  they  were  not  bound  to 
encounter.    And,  moreover,  this  was  a  patent,  not  a  latent  de- 
fect, apparent  on  the  face  of  the  deed  itself,  to  which  the  releas- 
ing creditors  voluntarily  made  themselves  parties.    We  therefore 
do  not  perceive  in  what  manner  the  releasing  creditors  ars 
injured;  for  if  by  a  fraud,  and  whether  legal  as  against  the  policy 
of  the  law,  or  moral,  can  make  no  difference;  they  are  parties, 
and  if  not,  then  the  releases,  being  executed  under  a  mistaken 
apprehension,  would  not  bind  them.     And  this  is  certainly  the 
case  in  the  matter  in  hand;  for  no  difficulty  would  be  interposed; 
for,  by  bringing  what  has  been  received  into  the  common  fund, 
they  will  be  permitted  to  take  a  pro  rata  dividend  of  the  remain- 
ing assets. 

It  remains  to  notice  some  matters  which  have,  been  pressed 
into  the  argument,  namely,  the  imputed  laches  of  the  creditors, 
and  the  act  of  limitations.  It  must  be  observed  that  the  latter 
ground  is  not  assigned  for  error;  but  waiving  this,  after  exam- 
ining the  point,  we  see  nothing  by  which  this  defense  can  be 
sustained.     Was  the  intention  of  this  proceeding  to  unravel 
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what  has  been  done  by  the  assignee,  the  allegation  of  laches 
would  be  entitled  to  moxe  faror,  for  then  it  would  materially 
affect  the  interests  of  the  releasing  creditors.  But  as  it  is  not 
designed  to  disturb  the  execution  of  the  trust,  we  can  not  see 
the  force  of  the  objection.  There  is  nothing  in  the  delay,  which 
is  said  to  have  taken  place,  which  has  worked  an  injury  to  the 
adverse  parfy.  Indeed,  from  the  time  they  were  aware  of  the 
defect  in  the  deed,  they  seem  to  have  pursued  their  rights  with 
great  diligence,  as  the  evidence,  which  it  is  not  intended  par- 
ticularly to  examine,  abundantly  shows. 

A  claim  is  put  in  favor  of  Mr.  Sheepshanks;  it  is  a  sufficient 
answer  to  this  claim  that  he  takes  no  exception  to  the  report, 
nor  has  he  appealed.  But  if  he  had,  we  see  nothing  in  his  case 
to  entitle  him  to  payment;  he  refused  to  receive  it  for  some 
reason  satisfiictory  to  himself;  we  can  not  therefore  consider  it 
in  any  other  light  than  as  part  of  the  unadministered  assets 
in  the  hands  of  the  assignee;  we  see  no  warrant  for  the  sugges- 
tion, that  there  is  a  final  decree  in  his  favor. 

In  order  to  avoid  misapprehension,  we  wish  to  be  understood 
as  refraining  from  expressing  any  opinion  whether  Mr.  Okie  can 
sustain  a  suit  against  such  creditors  as  it  is  alleged  received 
money  from  the  assignee  without  any  debt  being  due;  that  is  a 
question  which  may  be  worthy  of  investigation  when  it  is  reg- 
ularly before  us. 

The  report  of  the  auditor  is  affirmed. 


AsaiONiaiffT  bt  PABZinDui:  See  IHb$  v.  Awon,  3S  Am.  Dee.  860;  Hem^ 
Mney  v.  Weatem  Bank  40  Id.  MO. 

Bnaor  or  Bigmaivo  R»f.KAfl»  xk  Asszomninr:  See  Hwrd  v.  iSRUy,  M 
Am.  Dec  142,  note  144,  where  other  oMce  are  odUeoted:  QramB  v.  Boy^  81 
Id.  668,  note  67a 

Ths  PBDrciPAL  CA8B  IB  OETED  in  Ludwig  y,  Highie^f  6  Fa.  St  188,  to  the 
point  that  an  amrignee  takes  only  saoh  rights  and  interests  as  the  assignor 
had  and  conld  daim  at  the  time  of  the  assignment;  in  MUcheU  ▼.  StUeSf  13 
Id.  808,  to  the  point  that  a  creditor  claiming  adTersely  to  a  volmitaiy  asdgn- 
ment  may  cUum  a  dividend  awarded  to  a  releaeing  creditor  wider  an  aaditor's 
report,  confirmed  in  the  coort  of  common  pleas,  which  had  not  been  actaally 
paid  over;  in  Weber  r,  Sammel,  7  Id.  622;  to  the  point  that  a  volnntary  as- 
signee is  protected  for  payments  made  to  his  cettma  qwe  truti  before  any  ad- 
verse daim;  and  In  Siewan  v.  Spetuer,  1  Cnrt  166,  to  the  point  that  an 
assignment  for  the  benefit  of  orediton,  stipalating  lor  a  release,  la  liaadulent 
ki  law,  ar^d  void. 
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£4  PsmnnrLTAaiA  Btasi,  485.] 

Oasm  mat  bi  MAnvTAorsD  against  Intbuder,  bt  OiTB  HATsro  Right  of 
Wat,  without  proof  of  special  damage. 

Ebbob  to  the  distriot  court  for  the  city  and  couniy  of  Phila- 
delphia. Case  for  obetracting  a  close  oyer  which  plaintiff,  iik 
right  of  his  estate,  had  a  right  of  way.  The  facts  are  sufficiently 
stated  in  the  opinion. 

cTl  W,  Biddle  and  fViUiofM^  for  the  plaintiff  in  error. 

MbUvainef  oonira. 

By  Court,  Gibson,  C.  J.  An  action  was  maintained,  in  Srh^ 
ham  y.  Sharp,  1  Whart.  888  [29  Am.  Dec.  67],  by  the  grantee  of 
a  priyate  way,  against  the  owner  of  the  soil,  standing  in  the 
place  of  the  grantor;  and  ayowedly  without  proof  of  special 
damage,  or  actual  obstruction  in  any  particular  instance.  The 
neoessiiy  of  such  proof  was  not  eyen  alleged.  The  difference 
between  that  case  and  this  is,  that  the  action  here  is  not,  as  it 
was  there,  against  the  owner  of  the  soil,  but  against  an  intruder 
without  any  pretense  of  title  whateyer — a  difference  that  will 
scarce  be  thought  to  be  unfayorable  to  the  present  plaintiff. 
The  English  courts  seem  to  haye  wayered  as  to  the  application 
of  the  principle  to  analogous  cases;  but  the  only  thing  lilce  a 
conflicting  authority  in  the  case  of  a  way  is  the  didum  in 
Woblrych  on  Ways,  p.  288,  that  it  is  usual  for  the  plaintiff  to 
proye  some  damage  from  an  obstruction  of  a  priyate  way,  though 
to  the  smallest  amount,  merely  to  satisfy  the  jury  that  he  has 
been  unable,  in  consequence  of  the  defendant's  conduct,  to  use 
his  right  in  so  ample  and  beneficial  a  manner  as  he  had  been 
accustomed  to  do.  But  it  is  not  said  that  proof  of  special  dam- 
age is  indispensable,  or  that  it  is  the  basis  of  the  action.  The 
case  cited  for  the  dictum  is  Pindar  y.  WadsworOi,  2  East,  154, 
which,  howeyer,  is  the  case  of  an  action,  not  for  obstructing  a 
priyate  way,  but  for  injuring  a  common  by  taking  away  the 
manure  dropped  on  it  by  the  cattle;  and  the  court  certainly  did 
say,  that  if  the  commoner,  who  sued  for  it,  was  not  injured  by 
it,  he  would  not  haye  a  right  to  reparation;  but  it  was  also  said, 
that  the  act  was  a  necessary  and  an  immediate  damage.  In  no 
English  case  has  there  been  raised  a  question  about  the  neces- 
sity of  special  damage  in  an  action  like  the  present;  but  analo- 
gies from  actions  for  surcharging  a  common  bear  strongly  upon 
it.    Hobson  y.  Ibdd,  4  T.  B.  71,  was  such  an^  action;  and  Mr. 
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Tustioe  Bnller  said  that  the  plamtiff  was  entitled  to  recoyer 
without  proof  of  spedfio  damage.  That  was  one  ground  of  his 
opinion;  "  but  there  is  another  ground/'  said  he,  **  on  which  the 
action  may  be  supported,  which  is,  that  the  right  has  been  in- 
jured."   The  solution  of  the  difficulty  is  in  that  one  word. 

In  Pastorius  t.  Fisher,  1  Bawle,  27,  it  was  said  that  the  law 
implies  damage  from  the  violation  of  every  right;  but  that,  with- 
out proof  of  actual  detriment,  it  implies  the  smallest  appreciable 
quantity.  Now,  the  grant  of  a  way  is  excluaiTe,  at  least  as  to 
strangers;  and  that  every  intrusion  into  the  enjoyment  of  an 
exclusive  right,  subjects  the  wrongful  participant  to  an  action 
by  the  owner  of  it,  was  directly  adjudged  in  the  case  of  the 
dippers  at  Tunbridge  Wells,  WeUer  v.  Baker,  2  Wi]s.  422,  who 
recovered  on  an  action  against  one  who  had  uBuri>ed  the  office 
of  a  dipper,  not  having  been  duly  chosen  at  the  court  baron. 
The  court  held,  that  the  very  act  of  intrusion  was  both  an  in- 
jury and  a  damage — an  injury  by  disturbing  the  plaintiffs  in  the 
exercise  of  their  right,  and  a  damage  in  depriving  them  of 
gratuities  which  tiiey  might  have  received — and  it  was  held  that 
an  action  on  the  case  lies  for  merely  a  possibility  of  damage. 
Yet  the  dippers  were  not  more  impeded  in  their  functions  by  the 
intrusion  there,  than  was  the  plaintiff  in  the  actual  use  of  the  alley 
by  the  intrusion  here;  for  they  were  left  to  get  all  they  could  eam^ 
and  it  was  not  certain  they  would  have  earned  a  fartiiing  of  what 
the  intruder  got.  But  their  exclusive  right  was  violated;  and  a 
possibility  of  detriment  from  it  was  held  to  be  a  subject  of  com- 
pensation. In  Eobson  v.  Ibdd,  4  T.  B.  71,  Mr.  Justice  Buller 
applied  the  same  principle  to  an  action  by  a  commoner,  saying, 
that  had  it  not  been  for  the  surcharge,  the  plaintiffs  cattle 
might  have  eaten  every  blade  of  grass  that  had  been  eaten  by 
the  supernumerary  cattie  of  the  defendant.  Such  a  plaintiff 
might  undoubtedly  recover  without  proof  that  the  surcharge 
had  occasioned  a  scarcity;  and  why  not  the  plaintiff  before  us, 
without  proof  that  ground  enough  had  not  been  left  him  for 
the  convenient  enjoyment  of  his  right?  There  is  an  error  in 
forgetting  that  he  is  entitied  to  the  exclusive  use  of  the  whole 
of  it,  which  would  equally  justify  any  usurpation  of  a  man's 
right  of  property  that  left  him  enough  for  a  comfortable  sub- 
sistence. The  very  breaking  in  upon  the  plaintiff's  privacy  was 
a  damage;  and  if  the  plaintiff  could  not  sue  for  it  because  the 
extent  of  it  was  inappreciable,  the  defendants  might  establish  a 
right  of  participation  in  the  use,  by  acts  of  intrusion  repeated 
for  twenty  years,  just  as  a  wrong-doer,  it  was  said  by  Mr.  Ju»» 
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tice  Boiler,  in  Hdbscn  v.  Ihdd^  4  T.  B.  71,  and  hj  Mr.  Justice 
Grose,  in  Pindar  t.  Wadsworth^  2  East,  154,  might  establish  a 
right  of  common,  because  the  cattle  of  the  commoners  had  been 
left  enough  of  grass  to  keep  them  from  starving.  With  much 
more  force  is  that  principle  applicable  to  the  case  before  us. 
The  legal  title  to  the  soil  is  in  the  common  law  heir  of  the  pur- 
chaser of  it,  who  annexed  the  use  of  it  to  the  Ohestnut-street 
lots,  with  which  he  subsequentlj  parted;  and  as  he  has  no  bene- 
ficial interest  involyed  in  it,  or  motive  to  burden  himself  with  a 
lawsuit,  for  a  trespass  on  it,  the  defendants  would  certainly 
gain  a  concurrent  right  to  the  easement  by  adverse  user  of  it,  if 
no  one  else  could  sue  for  anything  short  of  an  actual  hindrance 
in  the  enjoyment  of  it. 

.Who  would  contest  the  matter  with  them?  The  plaintiff 
would  scarce  bring  a  separate  action  for  each  obstruction,  or 
sue  for  damages  to  the  amount  of  a  few  cents,  for  the  detention 
of  his  carriage  or  his  cart  for  a  few  minutes;  for  though  these 
petty  annoyances  are  exceedingly  irksome  in  the  aggregate,  not 
one  of  them,  singly,  would  be  worth  the  trouble  of  a  lawsuit. 
He  might  as  well  give  up  his  right  at  once,  as  attempt  to  maintain 
it  by  repeated  actions  for  repeated  hindrances.  But  the  meas- 
ure of  damages  is  not  the  extent  of  each  particular  loss.  The 
right  being  established,  a  jury  is  at  liberty  to  enforce  it,  by 
making  the  offender  smart  for  any  further  violation  of  it. 
When  the  plaintiff  showed  that  impediments  were  placed  in 
the  alley,  which  might  have  prevented  him  from  attempting  to 
use  it,  he  showed  enough  to  entitle  him  to  a  remedy  without 
proof  of  an  attempt  actually  frustrated;  and  an  intruder  can 
ask  no  more. 

Judgment  reversed,  and  a  venire  de  novo  av^arded. 


OlTXD  in  SchnahU  v.  Koehler,  28  Pa.  St.  184,  to  the  point  that  for  encroMh- 
ments  npon  a  claun  of  right,  a  reversioner  may  have  bis  action,  althoogh  the 
immediate  injnry  be  merely  nominal;  in  Delaware  As  Hudmm  Caaial  Co,  v. 
Torrey,  33  Id.  149,  and  in  Hannum  v.  Borough  of  West  Cheater,  63  Id.  480, 
to  the  point  that  an  injnry  to  a  right  is  aotionable,  although  the  damage 
be  inappreciable;  and  in  Seelp  y.  Alden,  61  Id.  306,  to  the  point  that  damages 
for  injories  to  property  vary  according  to  the  nature  of  the  claimant's  right 
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[$  FnnRXiTijRA  Bute,  91.] 

BnoonoH  ov  a  Wnx,  mnnB  thb  Statuti  ov  Afbil  8»  188B»  omi  onlj  be 
made  bythe  testator  ligiung  the  instmnieiit  by  hit  own  siguitimb  U  ablt 
M  to  doy  or  in  oMe  of  inability,  by  lomo  penKm,  in  hit  proMnooi  and  by 
hit  ezpren  direction,  signing  his  name  for  him.  Signing  by  a  mark  is 
*  insoffiment  in  any  case,  and  so  is  the  name  of  the  testator,  written  by  an- 
other, nnless  in  aocordanoe  with  the  directions  of  the  atatate. 

lanmioir  ov  a  Tsbtatok  nun  bs  Gavhsbxd  from  the  langoage  of  the  wUl, 
and  not  from  extrinsio  eridence. 

0MI8IOV  ov  A  Rmdtxe  Bivudiatdio  a  Wnii,  and  the  Twdiot  of  a  jniy 
condemning  it»  are  condnsive  only  as  to  personal  estats^  and  not  as  to 
the  title  to  real  estate. 

MosioAOX,  ALTHonoH  IK  FoBM  A  CoNYBTiNOB  of  land,  is,  in  snbstance,  but 
a  seonrity  for  the  payment  of  money. 

PowxBS  ov  Afvoihtmsiit  and  fixvoGAnoir  may  be  ezerassd  at  diflbrail 
times  and  OTer  difiiBrent  portions  of  the  land  snbjeot  thereto. 

Hbbs  at  Law  €9  a  Diohsvd  Toxatob  are  not  competent  witnesses  in 
a  feigned  issne  to  try  the  title  to  certain  lands  between  an  alleged  derisee 
and  another  heir,  although  they  have  conTcyed  their  interest  in  the  land 
to  the  party  of  record. 

FmonED  issue,  to  determine  the  light  to  a  sum  of  money  paid 
into  court.  The  money  was  obtained  from  the  sale  of  certain 
land  belonging  to  Barbara  Hooyer,  deceased.  The  defendant 
in  error  daimed  the  money  as  her  deyisee,  the  plaintiff  in  error 
as  her  heir  at  law.  The  premises  in  dispute  had  been  conveyed 
in  1825  to  one  Samuel  Asaj,  in  trust  for  Barbara  Hoover  (then 
Barbara  Bradshaw),  for  her  separate  use  and  support,  free  from 
the  interference  or  control  of  her  present  or  future  husband. 
The  deed  of  trust  gave  a  power  of  appointment  to  the  cestui  qua 
trust,  to  such  person  as  by  her  will  she  might  designate,  together 
with  a  power  of  altering  the  trusts  of  the  deed.  In  1839,  Bar- 
bara Hoover  and  her  husband  executed  a  mortgage  of  the  prem- 
ises to  one  Barton.  On  April  28, 1842,  Barbara  Hoover  died, 
leaving  a  will  by  which  she  devised  the  premises  to  her  husband 
for  life,  remainder  to  the  children  of  her  husband.  This  will 
was  signed  by  the  testator's  mark;  and  witnessed  by  D.  Schneck 
and  Maria  E.  Hoover.  Probate  of  the  will  was  refused,  upon 
an  application  for  such  purpose.  Upon  the  trial  Schneck,  the 
subscribing  witness,  testified  that  the  testator  signed  the  will  by 
affixing  her  mark  thereto,  in  his  presence.  Evidence  was  offered 
by  both  sides  showing  the  mental  capacity  of  the  deceased,  and 
under  the  objection  of  the  defendant,  the  will  was  received  in 
evidence,  and  judgment  given  for  the  plaintiff.  The  further 
facts  appear  in  the  opinion. 
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IHcherBon^  for  the  plaintiff  in  error. 

John  P.  Montgomery  and  Ingraham^  for  the  defendant  in  erior. 

By  Conrt,  Bell,  J.  The  principal  question  presented  by  the 
record  for  adjudication,  is  whether,  on  the  trial  of  the  cause 
below,  the  legal  execution  of  the  paper  averred  to  be  the  last 
will  of  Barbara  Hoover,  was  duly  proved  ?  Considered  inde- 
pendently of  the  possibility  which  seems  to  be  contemplated  by 
the  sixth  section  of  the  act  of  the  eighth  of  April,  1833,  of  a 
party  being  prevented  by  the  extremity  of  his  last  sickness,  from 
either  signing  his  last  will,  or  procuring  another  to  do  it  for  him 
— a  contingency  the  present  case  does  not  offer  for  considera- 
tion— the  clear  result  of  all  the  cases  decided  by  this  court,  within 
the  provision  of  that  section,  and  particularly  of  Ctxoet^s  Appeal^ 
8  Watts  k  S.  21  [42  Am.  Dec.  262],  and  Barr  v.  StrobiU,  not 
yet  reported,  is,  that  the  proposed  testator  must  sign  the  testa- 
mentaiy  instrument  by  his  own  proper  signature,  if  he  be  able 
to  do  so,  but  if  prevented  from  doing  this  by  sickness,  infirmity, 
or  other  incapacity,  recourse  is  to  be  had  to  the  alternative  mode 
of  authentication  pointed  out  by  the  statute,  to  wit,  signing  the 
testator's  name  to  the  instrument,  at  the  end  thereof,  by  some 
person  in  his  presence,  and  by  his  express  direction.  To  vali- 
date the  latter  mode  of  execution,  two  things  must  concur,  and 
both  must  be  expressly  established  by  the  oaths  of  two  vntnesses, 
at  least:  1.  That  the  party  was  incompetent  to  the  task  of  affix- 
ing his  own  proper  signature;  and  2.  An  express  request  ema- 
nating from  him  to  some  third  person  as  his  substitute  and 
amanuensis,  complied  with  in  his  presence.  A  '  *  mark  "  made  by 
the  party  proposing  a  testamentazy  disposition,  is  insufficient  in 
any  case,  and  so  is  the  name  of  such  party,  written  by  another 
person,  unless  so  vnitten  in  accordance  with  the  directions  of 
the  statute.  It  is  true  that  in  Strieker  v.  Oroves,  5  Whart.  397, 
where  the  alleged  will  v^as  not  signed  or  attested  in  any  way, 
Mr.  Justice  Rogers,  who  delivered  the  opinion  of  the  court,  ob- 
served, "  there  was  nothing  to  prevent  him  (the  alleged  testator) 
from  authenticating  the  paper  by  his  mark,"  and  hence  an  argu- 
ment is  deduced,  that  according  to  the  then  opinion  of  the 
court,  authentication  by  a  *'  mark,"  would,  in  some  cases,  be 
sufficient.  But  it  is  to  be  observed,  that  this  remark  is  but  a 
dictumy  which  fell  from  the  learned  judge  incidentally,  not  be- 
ing called  for  by  the  point  of  the  case.  It  was  made,  too,  before 
this  portion  of  our  statute  of  wills  was  so  fully  considered  as  it 
has  been  rinoe  that  ease  was  determined.    It  may  be  piropar  to 
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say,  in  order  that  the  questioii  may  be  considered  as  definitely 
settled,  that  we  all  cononr  in  the  opinion  now  expressed  on  this 
point. 

The  reasons  for  a  rigid  adherence  to  the  directions  of  the  stat- 
ate»  in  this  particolar,  are  so  fnlly  and  ably  set  forth  in  the  cases 
alluded  to,  as  to  render  any  repetition  of  them  here  unnecessary. 
The  evils  that  have  been  experienced  from  admitting  a  latitudi- 
narian  construction  of  analogous  laws,  have  been  too  severely 
felt  to  leave  us  at  liberty  to  disregard  the  emphatic  warning  they 
address  to  every  well-informed  legal  mind  against  the  indulgence 
of  a  similar  spirit  of  judicial  interpretation. 

In  the  present  case  it  does  not  distinctly  appear,  from  the  evi- 
dence spread  on  our  paper  books,  whether  Barbara  Hoover  was 
sufficiently  educated  to  write  her  name,  or  whether  she  was  pre- 
vented from  doing  so  by  bodily  disease,  and  the  debility  conse- 
quent upon  it.  But  if  either  of  these  propositions  had  been  es- 
tablished by  the  requisite  proof,  it  is  nowhere  shown  that  her 
name  was  written  to  the  paper  set  up  as  her  wiU,  in  her  presence, 
and  in  pursuance  of  an  express  request  preferred  by  her,  to  that 
effect.  If  she  were  of  sufficient  mental  capacity  to  exercise  the 
ju8  diaponendi^  and  possessed  enough  of  bodily  vigor  to  affix  her 
mark  to  the  paper  in  question,  it  can  not  be  averred  that  she  was 
incompetent  to  the  effort  of  a  request  to  some  person  to  write 
her  name  for  Ler,  and  in  her  presence.  The  onvs  of  showing 
both  the  inability  to  write,  from  whatever  cause,  and  the  conse- 
quent request  to  another,  lies  upon  him  who  avers  a  testament- 
ary disposition.  But  as  neither  the  one  nor  the  other  was  shown 
by  the  plaintiffs  below,  it  follows,  upon  the  principles  indicated, 
the  paper  in  dispute  should  not  have  been  given  to  the  jury  as  a 
last  will  duly  executed,  according  to  the  statute.  For  this  rea- 
son the  judgment  must  be  reversed.  But  as  the  parties  litigant 
are  to  be  sent  to  another  trial,  it  becomes  necessary  to  consider 
and  determine  the  other  errors  assigned  in  this  court.  Before 
leaving  this  part  of  the  case,  however,  it  is  proper  to  say  that 
the  answer  of  the  court  below  to  that  part  of  the  defendant's 
sixth  point  which  assumes  the  paper  not  to  be  the  will  of  Mrs. 
Hoover,  because  before  or  about  the  time  when  she  placed  her 
"mark"  upon  it,  she  said  "  she  wanted  Mr.  Hoover  to  have  all 
her  estate,"  is  perfectly  correct.  If  it  were  executed,  according 
to  the  forms  prescribed  by  law,  by  a  person  of  sane  mind,  not 
circumvented  by  fraud,  or  undue  influence,  it  is,  in  itself,  tbe 
only  legal  evidenoe  of  the  intended  dispontkm  of  Imt  mmitlj 
by  the  testatrix. 
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The  question  of  evidenoe,  and  the  points  submitted  based 
apon  ihe  onpposed  oondusiTenesB  of  the  verdict  and  judgment 
rendered  upon  the  trial  of  the  feigned  issue,  proved  in  the  court 
of  common  pleas  of  Philadelphia  county,  in  pursuance  of  the 
directions  of  the  register  of  inllB  of  that  county,  may  be  dis- 
posed of  in  a  few  words.  Indeed,  the  errors  assigned  in  these 
particulars  of  the  case  were  but  faintly  urged  on  the  argument 
From  a  very  early  period  of  the  history  of  our  law  it  has  been 
uniformly  held  that  the  decision  of  a  register  repudiating  a  will, 
and  the  verdict  of  a  jury  condemning  it,  is  absolute  only  as  to 
personal  estate,  but  is  not  conclusive  on  the  title  of  real  estate: 
Spangler  v.  Bamblerf  4  Serg.  &  B.  192;  Smith  v.  BonsaU^  6  Bawle, 
86,  and  cases  there  cited.  This  is  the  universal  understanding 
of  the  profession  in  this  state,  and  has  grown  to  be  a  settled  rule 
of  property,  not  to  be  disturbed  by  judicial  interference,  with- 
out danger  of  disastrous  results.  £f  it  be  desirable  to  have  it 
changed,  it  can  only  be  safely  done  by  legislative  interposition, 
looking  to  a  prospective  alteration,  without  meddling  with 
vested  interests  acquired  and  held  under  a  well-ascertained  prin- 
ciple of  the  law  of  estates.  As  to  the  third  point  of  the  defend- 
ant below,  which  proceeds  upon  the  supposition,  that  the  equiiy 
of  redemption,  remaining  in  Mrs.  Hoover  after  the  execution  and 
delivery  of  the  mortgage  to  Isaac  Barton,  was  but  a  chattel  in- 
terest; it  is  sufficient  to  say,  that  it  is  based  upon  an  entire  misap- 
prehension. An  equity  of  redemption  is  everywhere  considered 
as  an  interest  in  the  land  mortgaged,  which  will  descend  upon 
the  heir  of  the  mortgagor,  who,  in  legal  contemplation,  contin- 
ues to  be  the  owner  of  the  land,  for  every  beneficial  purpose. 
Indeed,  the  doctrine  now  is,  that  a  mortgage,  although  in  form 
a  conveyance  of  land,  is,  in  substance,  but  a  security  for  the 
payment  of  money:  Bichert  v.  Madeira^  1  Bawle,  328,  329.  So 
far  has  this  been  carried,  that  a  devise  of  a  man's  personal  estate 
carries  with  it  all  his  mortgages,  and  it  is  the  result  of  the  cases 
in  Pennsylvania,  and  several  of  the  other  states,  that  though  the 
land  mortgaged  may  be  taken  in  execution  for  the  debt  of  the 
mortgagor,  it  is  not  so  liable  upon  process  against  the  mortgagee, 
before  foreclosure  of  the  equity  of  redemption :  Bichert  v.  Madeira, 
8upra;  Bhmchard  v.  CoUmm  and  Wife,  16  Mass.  346;  Jackson  ex 
dem.  Norton  et  al.  v.  WUlard,  4  Johns.  41.  Emphatically,  in  this 
state,  a  mortgage,  like  a  judgment,  confers  upon  the  mortgagee 
nothing  more  than  a  lien  on  the  land,  which  may  be  defeated  by 
payment  of  the  money  loaned,  at  any  time  before  sale  made  by 
the  sheriff,  in  pursuance  of  our  acts  of  assembly  giving  a  remedy 
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to  the  creditor.  Notwithstanding  the  mortgagee,  therefore,  an 
inheritable  estate  in  the  land  remained  in  Mrs.  HooTer,  and  con- 
sequentlj,  if  this  were  even  necessary  to  prevent  the  conclusive- 
ness of  the  judgment  in  the  feigned  issue — ^which  is  by  no  means 
to  be  admitted — ^her  devisees  are  not  precluded  from  setting  up 
the  alleged  will. 

This  brings  us  to  the  consideration  of  the  second  and  fourth 
propositions  of  the  defendant  below,  to  the  effect  that  the  con- 
veyance by  mortgage  to  Isaac  Barton  operated  as  a  full  execu- 
tion of  the  powers  of  appointment  and  revocation  vested  in  Mrs. 
Hoover  by  the  deed  of  trust  from  Philip  Justus  and  wife  to 
Samuel  Asay,  and  these  being  exhausted,  the  plaintiff  below  can 
take  nothing  by  virtue  of  a  will  inoperative  for  lack  of  power 
to  make  it.  But  here,  again,  the  defendant  is  mistaken.  By 
the  deed  of  trust,  plenary  powers  of  appointment  by  deed  or 
will  are  conferred  upon  the  cestui  que  trust.  She  was  also  au- 
thorized to  make  the  trusts  created  by  the  deed,  or  any  other 
she  might  thereafter  appoint,  and  convey  the  premises  to  any 
person  or  persons,  either  in  fee  simple  or  by  way  of  mortgage. 
Accordingly,  by  the  deed  of  mortgage,  she  did  alter  and  change 
the  uses  and  estates  created  by  the  deed  of  trust,  and  appointed 
that  the  trustee  should  hold  the  premises  for  the  use  of  Isaac 
Barton,  by  way  of  mortgage.  But,  as  will  presently  be  shown, 
this  was  but  a  partial  execution  of  the  power  of  appointment 
and  revocation,  affecting  the  general  powers  given  only  pro 
tanio,  for  though  the  words  of  revocation  used  in  the  mortgage 
deed  are  geneial  and  unrestrained,  they  are  to  be  accepted  and 
construed  in  subordination  of  the  principal  intent  of  the  parties 
to  it,  and  this,  doubtiess,  was  to  interfere  no  further  with  the 
estates,  powers,  and  interests,  vested  in  and  conferred  on  Mrs. 
Hoover,  than  was  necessary  to  give  effect  to  the  mortgage. 
The  question  then  is,  how.  far  does  this  necessity  extend  ?  It  is 
a  settled  rule  in  equity  that  powers  appendant,  as  in  the  pres- 
ent instance,  may  be  exercised  at  different  times,  over  different 
portions  of  the  land  made  subject  to  them,  and  also  over  differ- 
ent portions  of  the  estate,  the  only  consequence  of  a  partial  ex- 
ecution, as  to  the  estate,  as,  for  instance,  where  one  having  the 
freehold,  with  power  of  appointment,  makes  a  lease  for  years, 
being  to  postpone  the  right  of  possession  under  a  future  exer- 
cise of  the  power  over  the  residue  of  the  estate,  until  the  ter- 
mination of  the  estate  created  in  the  first  instance;  but  this  does 
not  suspend  the  right  to  execute  the  residue  of  the  power  and 
perfect  the  title  to  the  estate  granted:  WUson  v.  Troup ^  2  Cow. 
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237  [U  Am.  Dec.  468];  Johnson  y.  Yatea,  9  Dana,  497.     On  the 
same  principle,  a  power  maj  be  executed  in  part  at  one  time, 
and  in  part  at  another;  as  in  the  case  of  a  tenant  for  life,  with 
a  full  power  to  jointure,  he  may  execute  it  in  part,  and  afterwards 
execute  it  for  the  rest,  in  the  same  wife:  Zouch  y.  WoolsUm,  2 
Burr.  1186;  Hervey  y.  Hervey,  1  Atk.  561;  and  see  Doe  dent, 
MUbome  y.  MUbome,  2  T.  R.  721;  2  Crabb  on  Beal  Prop.  704. 
To  lead  the  application  of  this  principle  to  the  case  in  hand,  it 
is  only  necessary  to  show  that  where  one  has  a  full  power  of 
appointment  of  the  fee  simple,  with  power  of  reyocation,  as 
here,  the  creation  of  a  mortgage  is  considered  in  equiiy  as  but 
a  partial  execution  of  the  power.    And  fortunately,  this  is  set- 
tled to  our  hand  by  authority  beyond  the  reach  of  controyeray. 
In  Perkins  y.  Walker,  1  Yem.  97,  and  Thome  y.  Thome,  Id. 
141,  dted  with  approbation  by  Mr.  Sugden,  in  his  treatise  on 
powers,  it  is  ruled,  that  if  a  man  haye  a  general  power  of  ap- 
pointment and  of  reyocation,  and  he  appoint  to  one  in  fee  by 
way  of  mortgage,  the  power  is  considered  as  wholly  executed 
at  law;  but  as  equity  considers  a  mortgage  merely  as  a  security 
for  the  debt,  the  appointment,  in  equity,  operates  as  a  partial 
execution  only,  and  it  is  a  reyocation  of  the  prior  uses  and  es- 
tates only  pro  tanio.    It  is,  therefore,  dear,  that  after  the  execu- 
tion of  the  mortgage  in  question,  there  remained  in  Mrs.  Hoo- 
yer's  trustee,  not  only  the  equity  of  redemption,  but  also,  in 
her,  a  further  power  of  appointment,  according  to  the  terms  of 
the  deed  creating  it,  which  has  or  might  haye  been  duly  exer- 
cised by  means  of  a  last  will,  subject  only  to  the  daim  of  the 
mortgagee  for  the  amount  of  his  debt. 

The  eighth  and  ninth  points  submitted  by  the  defendant  be- 
low were  properly  answered  by  the  court.  The  error  assigned 
in  respect  to  them  was  not  insisted  on  in  the  argument,  and  I 
do  not  deem  it  necessary  to  elaborate  an  argument  to  proye  it 
unfounded.  Nor  do  I  perodye  any  wdl-founded  objection  to 
the  answer  retomed  to  the  tenth  point.  There  was  such  eyi- 
dence  of  the  testatrix's  knowledge  of  the  contents  of  the  paper 
alleged  to  be  her  will,  as  justified  the  court  in  leaying  it  to  the 
jury  as  matter  of  fact. 

It  only  remains  to  consider  such  of  the  bills  of  exception  to 
eyidence,  assigned  for  error  here,  as  haye  not  been  touched  on. 
And  first,  the  exception  that  the  court  erred  in  admitting  the 
testimony  of  Danid  Schneck.  We  see  no  error  in  this.  Eyen 
if  the  reason  assigned  on  the  record  would,  if  shown,  haye  con- 
stituted a  yalid  objection,  which  is  by  no  means  dear,  it  suffices 
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that,  at  the  time  the  witness  was  offered  to  testify,  it  could  not 
appear  to  the  court  that  proceedings  had  been  had  before  an- 
other tribunal,  to  test  the  validity  of  the  paper  offered  as  a  will. 
Had  the  defendant  proffered  to  iJiow  this,  as  the  foundation  of 
his  objection,  the  court  would  not  have  been  justified  in  arrest- 
ing the  plaintiffs  case,  to  let  in  such  countenrailing  proof. 

Nor  do  we  perceive  any  error  in  the  rejection  of  the  proffered 
testimony  of  Ann  Hoffman  and  Susan  Telley.  Both  these  in- 
dividuals, at  the  commencement  of  this  litigation,  were  heirs  at 
law  of  Mrs.  Hoover,  the  deceased,  and,  as  such,  interested  in 
the  controversy.  They  come,  therefore,  clearly  within  the  prin- 
ciple of  Past  V.  Avery,  5  Watts  &  8.  509,  and  the  subsequent 
cases  of  the  same  dass,  overruling  Steeley.  The  Phomix  Irus,  Go,, 
8  Binn.  806,  and  consequently,  their  deed  conveying  their 
interest  in  the  land,  the  subject  of  the  dispute,  will  not  operate 
to  confer  upon  them  the  character  of  competent  witnesses.  It 
is  no  answer  to  say  they  are  not  parties  to  the  feigned  issue, 
directed  by  the  district  court,  to  try  the  rival  claims  of  the  heirs 
at  law  and  devisees  of  Mrs.  Hoover.  Though  not  so  in  form, 
they  are  so  in  effect,  and  the  rule  is  broad  enough  to  embrace 
all  who  are  actual  parties  to  the  litigation,  though  the  form 
adopted  to  try  conflicting  rights  may  not  bring  the  names  of 
all  upon  the  record,  as  parties.  This  is  especially  so  in  feigned 
issues  directed  to  inform  the  conscience  of  the  court,  when  it  is 
discretionary  with  the  tribunal  ordering  the  issue,  to  select  the 
ostensible  parties  to  it.  The  witnesses  offered  were  within  the 
mischief  intended  to  be  prevented  by  the  latter  cases,  and,  there- 
fore, within  the  prohibition  of  those  cases. 

What  has  been  said,  it  is  believed,  embraces  all  the  errors 
assigned,  and  it  will  be  perceived  we  find  no  objection  to  the 
action  of  the  court  below,  except  in  ruling  that  the  legal  execu- 
tion of  the  paper  set  up  as  the  last  will  of  Barbara  Hoover,  had 
been  duly  proved.  On  this  ground,  alone,  the  judgment  is 
reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

BzaouTXOV  OF  Will,  how  must  bb  Madb  uhdbb  PBiniBTLViLinA  Stat- 
VTB:  Sm  0aMU*9  Appeal,  42  Am.  Deo.  202,  and  oMMoited  in  note;  Ortmough 
Y.  Cfrtawngh,  11  Pa.  St.  494;  VemcuY.  Kirk,  SO  Id.  228. 

iBTBiiTioir  OF  Tbstatob  MUST  BB  Gathxbbd  fbom  thb  Whl,  with- 
out retorting  to  eztrinaio  evidence,  except  to  explain  a  latent  ambiguity:  7W- 
beU  V.  TurbeU,  2  Am.  Deo.  809;  BoihmaMer  v.  Myers,  6  Id.  618;  Jaekatm  v. 
8Ul,  Id.  363;  IcUUnga  v.  Iddimga,  10  Id.  450;  Brtehamdgt  v.  Duncan,  12  Id. 
854;  MeCan^sbeU  ▼.  McCompbdl,  15  Id.  48;  Avery  v.  Chappel,  16  Id.  53; 
Mytre  v.  Myere,  Id.  648;  Cometoek  y.  Hadiyme  Bee,  Soe.,  20  Id.  100;  Coeen^ 
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koven  r.  Skater,  21  Id.  73;  Theaa  ▼.  TkmU,  26 Id.  001;  ScoUy.  Ndmm,  29 
Id.  266;  Kta%  v.  ffojficber^  Id.  836;  Morton  y.  Barrett,  80  Id.  070,  and  prior 
BMM  in  thJA  nries  cited  in  note. 

Thb  pbdtoipal  oabb  is  oitid  to  the  effect  that  %  Jndgmant  of  a  register* 
admitting  a  will  to  probate,  ie  cooolnnve  evidence  of  its  validity  as  to  per- 
sonal property,  and  presumptive  evidence  as  to  real  estate,  in  HMdoff  v. 
Ward,  10  Pa.  St.  400;  to  the  point,  that  a  mortgage,  althongh  in  form  a  con- 
veyance of  land,  is  in  reality  merely  a  lien  thereon,  in  CZaosofi'«  Appeal,  22 
Id.  363;  Thonuuf  Appeal,  80  Id.  883;  WhUmer'a  Appeal,  45  Id.  463;  Lennig'e 
JSttaie^  52  Id.  138;  Moore  v.  OomeU,  68  Id.  322;  Maxeon's  Appeal,  75  Id. 
187;  Clawaon  v.  Hichbaum,  2  Grant,  132.  In  an  issne  to  try  the  validity  of  a 
will,  persons  who  are  benefiniaHy  interested  are  parties  to  tiie  issne,  although 
not  so  named,  and  are  liable  for  costs:  Montgomety  v.  CfnuU,  07  Pa.  St.  246. 
Distribatee  who  releases  to  the  administrator  all  his  interest  in  the  estate.  Is 
a  competent  witness,  in  a  soit  brooght  by  the  administrator;  fbrreeUr  y.  Tot- 
rence,  64  Id.  31. 
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(6  PSIUWILVAIA,  BZAXB,  41.] 

Fabol  GoNTaAOT  Ehtbbkd  into  bt  an  Aoknt,  without  discJnsing  his 
agency,  may  be  sued  on  by  the  principaL  i 

MoHBT  Paid  bt  an  Aosnt  in  Pubsuanob  of  an  Aobbbmebt  made  by 
him  in  Us  own  name,  if  paid  upon  a  consideration  which  has  failed,  may 
be  recovered  by  the  principal.  In  such  case  the  agent  is  a  competent 
witness  for  the  principal  to  prove  the  transaction. 

Pabit  to  a  Nbootiablb  Instbumbnt  can  not  Givb  Evidbnob  in  avoid- 
ance of  it,  where  it  has  been  negotiated  in  the  ordinary  course  of  busi- 
ness before  maturity,  although  evidence  is  admissible  to  destroy  the  title 
of  the  holder. 

Bxu<  OF  Pabtjoulabs  must  bb  as  Gbbtain,  and  convey  as  much  inforauk 
tion,  as  a  special  declaration;  and  the  same  is  true  as  to  notice  of  special 
matters  of  defense. 

Pabtt  Notified  to  Pboducb  Cebtain  Papebs  at  thb  Tbial,  may  either 
do  so,  or  introduce  testimony  to  show  why  it  is  not  possible. 

Casb  will  not  be  Revebsed  fob  an  Ebbob  which  has  Inflicted  no  substan- 
tial injury  upon  the  complaining  party. 

Pledgee  must  Bbdeltveb  the  Identical  Abtiole  Pledged,  where  it  Is 
distinctive  in  its  character,  and  capable  of  being  recognised  among  other 
things  of  a  like  nature,  or  where  a  mark  is  set  upon  it  with  a  view  to  its 
discrimination,  but  not,  where,  from  its  very  nature,  it  is  incapable  of 
identification  if  once  mingled  with  other  things  of  the  same  kind. 

Pledgee  of  Cebtificates  of  Stock  is  not  required  to  keep  and  return  the 
identical  shares  pledged. 

AfisvKPsrr.for  money  had  and  received.  Judgment  was  given 
for  the  plaintiff.  Upon  the  trial,  numerous  exceptions  were 
taken  by  the  defendant,  which,  together  with  the  &ctB  upon 
which  they  were  based,  are  stated  in  the  opinion. 
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O.  Oilpin  and  Meredith^  for  the  plaintiff  in  error. 

Bleight  and  Bowie,  for  the  defendant  in  error. 

JBj  Court,  Bell,  J.    The  first  error  assigned  presents  for  con- 
sideration the  severed  bills  of  exception,  taken  upon  the  trial,  to 
the  decision  of  the  court  below,  admitting  E.  Y.  Howell  as  a 
competent  witness  for  the  plaintiff.     If  the  transaction  from 
which  this  litigation  springs,  be  as  it  was  stated  by  this  witness, 
then,  unquestionably,  Clarissa  J.  Howell,  the  plaintiff  below, 
had  a  right  to  bring  suit  in  her  own  name.     Though  there  are 
cases  in  which  it  has  been  held  that,  generally  speaking,  a  prin- 
cipal may  not  sue  upon  a  written  contract  made  by  an  agent  in 
his  own  name,  though  the  agency  be  disclosed:  Story  Ag.,  sec. 
160;  United  States  v.  Parmele,  1  Paine,  252;  yet  the  general  rule 
is,  that  in  cases  of  parol  contracts  the  right  of  action  may  be 
asserted  by  him  from  whom  the  consideration  proceeds,  and  oer^ 
tain  it  is,  that  where  an  agent  enters  into  a  verbal  contract,  even 
without  disclosing  his  principal,  the  latter  may  maintain  an 
action  upon  it:  Ihike  of  Norfolk  v.  Worthy y  1  Camp.  337;  WUson 
V.  Hart,  7  Taunt.  295;  Bickertm  v.  BurreU,  5  Mau.  A  Sel.  383; 
Visher  v.  Yates,  11  Johns.  23;  McOunnagle  v.  Thornton,  10  Serg. 
&  B.  251.    As  is  observed  by  Mr.  Justice  Bayley  in  Sargent  v. 
Morris,  3  Bam.  &  Aid.  218,  you  may  bring  your  action  either  in 
the  name  of  the  party  by  whom  the  contract  was  made,  or  of  the 
pfurty  for  whom  the  contract  was  made.     So,  too,  when  money  is 
paid  by  an  agent  in  pursuance  of  an  agreement  made  with  him  in 
his  own  name,  the  principal  may  recover  it  back  upon  the  rescind- 
ing of  the  agreement,  and  if  paid  upon  a  consideration  that  has 
failed,  the  owner  is  entitled  to  an  action  for  the  recovery  of  it,  if  he 
can  show  the  money  was  his.    This  last  proposition  embraces  the 
cause  of  action,  averred  by  the  plaintiff  here,  and  the  question 
is,  whether  the  witness,  to  whose  competency  the  defendants 
take  objection,  was  admissible  to  prove  the  original  transaction  ? 
As  a  general  proposition,  it  will  not  admit  of  doubt  that  an 
agent  is  a  good  witness  for  his  principal,  to  prove  contracts 
made  by  the  agent,  and  other  transactions  in  which  the  princi- 
pal is  interested,  provided,  the  case  does  not  turn  on  the  imputed 
misconduct  or  negligence  of  the  agent;  and  he  is,  also,  compe- 
tent to  prove  his  own  authority.     This  rule  is  said  to  be  founded 
in  public  convenience  and  necessity;  for,  without  it,  it  would  be 
extremely  difficult  to  transact  afbirs  of  daily  ocdurrence  with  the 
freedom  which  the  exigencies  of  trade  and  commerce  require; 
and  it  extends,  in  principle,  to  every  species  of  intervention  by 
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which  business  is  transacted,  unlesSy  in  the  particnlar  instance, 
it  be  overborne  by  some  other  role:  Gkeenl.  Ey.,  sees.  416,  417; 
McOunnagle  t.  ThomUm,  supra;  McDoweU  t.  SimpBon^  8  Watts, 
185  [27  Am.  Dec.  888]. 

But  it  is  urged  bj  the  plaintiffs  in  error,  that  there  is  some- 
thing peculiar  in  the  rehition  the  witness  bears  to  the  transao- 
tion  he  is  called  to  testify  to,  that  makes  him  an  exception  to 
the  general  rule.  It  is  not  pretended  that,  in  negotiating  with 
the  Messrs.  Gilpin,  he  exceeded  his  authority,  or  so  misbehaved 
himself  as  to  make  him  liable  to  his  principal  in  any  event.  But 
it  is,  in  the  first  place,  objected  that  he  is  int^fested  in  the 
event  of  the  suit;  and,  secondly,  that  he  stands  in  the  predica- 
ment of  having  been,  originally,  a  party  beneficially  interested 
in  the  contracts  of  purchase  and  loan,  and  is,  therefore,  inadmis- 
sible as  a  witness  under  the  principle  settled  by  Post  v.  Avery,  5 
Watts  &  S.  609,  and  the  kindred  subsequent  cases.  How  he  is 
interested  in  the  event  of  the  action  has  not  been  distinctly 
pointed  out,  and  if  there  be  such  an  interest  we  have  failed  to 
perceive  it.  So  far  as  appears,  a  verdict  and  judgment,  either 
way,  could  by  no  possibility  affect  his  rights  or  liabilities,  and 
it  certainly  could  not  be  given  in  evidence  for  or  against  him. 
The  only  ground  suggested,  upon  which  it  is  supposed  this  ob- 
jection may  be  supported,  is  the  principle  asserted  in  HUMing 
V.  Filch,  1  Miles,  208.  But  all  that  is  ascertained  1^  that  case, 
and  the  decisions  upon  which  it  is  based,  is  that  in  an  action 
against  a  principal,  an  agent  who  might  be  made  liable  to  the 
plaintiff  in  the  event  of  his  failure  to  recover  against  the  princi- 
pal, is  not  a  good  witness  to  charge  the  latter.  There  is,  there- 
fore, no  analogy  between  that  case  and  the  present.  Nor  is 
there  greater  solidity  in  the  second  objection.  It  may  be  dis- 
missed with  the  remark,  that  the  class  of  cases  referred  to  estab- 
lish nothing  further  than  that  one  who  is  the  owner  of  a  chose 
in  action  can  not,  by  transferring  his  interest  to  another,  make 
himself  a  witness  for  the  plaintiff,  in  an  action  brought  upon 
the  chose.  But  the  case  of  this  plaintiff  proceeds  upon  the 
ground  that  the  witness  never  had  any  interest  in  the  transaction 
sued  upon.  It  is  not  enough  to  answer,  that  by  the  correspond- 
ence of  the  parties,  and  other  evidence  in  the  cause,  it  appears 
he  negotiated  without  disclosing  the  name  of  his  principal.  This 
he  might  legally  do,  and  of  itself  it  gave  him  no  such  beneficial 
interest  in  the  transaction  as  brings  him  within  the  principle  of 
the  cases  relied  on.  At  most,  it  is  available  only  as  an  objection 
to  his  credit,  not  to  his  oompeteni^. 
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After  the  plaintiff  below  had  read  in  evidenoe  the  note  of  the 
twentieth  of  November,  1841,  drawn  bj  E.  Y.  Howell,  in  favor 
of  and  indorsed  bj  the  plaintiff,  the  witness  being  still  on  the 
stand,  the  defendants  below  farther  objected  to  him,  on  the 
ground  that  it  did  not  lie  in  his  month  to  impeach  a  negotiable 
instrument  to  which  he  is  a  party.  FoUowing  the  doctrine 
originally  broached  in  WaitonY.  Shdley,  1 T.  B.  296,  as  modified 
by  subsequent  cases,  it  is  the  settled  doctrine  in  Pennsylvania* 
that  a  party  to  a  negotiable  instrument  shall  not  be  admitted  to 
give  evidence  in  avoidance  of  it,  where  it  has  been  negotiated  in 
the  ordinary  course  of  business,  before  its  maturity:  Baird  v. 
Oochran,  4  Serg.  &  B.  897;  Bank  of  MmUgamery  v.  Walker,  9  Id. 
236  [11  Am.  Dec.  709].  It  seems  also  to  be  settled,  that  where 
a  promissory  note  appears,  by  Ihe  indorsements  upon  it,  to  have 
been  negotiated,  a  party  to  it  shall  not  be  received  to  prove 
that  it  was  not  so  negotiated,  in  order  to  remove  an  apparently 
well-founded  objection  to  his  competency:  OriffUh  v.  Befordy  1 
Bawle,  197.  The  reason  of  the  rule  is  found  in  the  impolicy  of 
permitting  one  who  has  assisted  to  put  into  circulation  a  com- 
mercial instrument,  afterwards  to  aver  a  taint  upon  it  at  the  time 
it  passed  through  his  hands.  But  the  answer  to  the  attempted 
application  of  the  objection  to  this  case  is,  that  the  witness  was 
not  introduced  to  show  the  note  drawn  by  him  to  be  invalid  at 
the  time  it  was  passed  to  the  defendant  below,  or,  indeed,  to 
prove  any  fact  tending  to  impeach  it.  His  testimony  was  con- 
fined to  independent  matter,  which,  of  itself,  left  the  note  un- 
questioned. It  is  true  this  testimony  was  introductory  of  other 
evidence  tending,  as  it  is  said,  to  show  a  subsequent  failure  of 
the  consideration  of  the  instrument,  fiowing  from  the  conduct 
of  the  defendants  after  the  note  came  to  their  hands;  but  this 
does  not  bring  the  proof  objected  against  within  the  scope  of 
the  prohibitory  rule,  for  this  stops  far  short  of  closing  the  mouth 
of  a  party  altogether,  on  the  subject  of  the  instrument.  But, 
did  the  exigency  of  her  case  require  it,  the  defendant  in  error 
might  even  admit  that  the  direct  tendency  of  Dr.  Howell's  evi- 
dence was  to  impeach  the  note  in  the  hands  of  the  indorsers, 
upon  some  fault  imputable  to  them,  occurring  subsequently  to 
their  becoming  the  owners  of  it,  for  it  is  settled  that  a  party  to 
negotiable  paper  may  testify  to  facts  arising  after  it  was  nego- 
tiated, and  which  go  to  destroy  the  title  of  the  holders,  provided 
always,  the  witness  is  not  interested  in  the  event  of  the  suit: 
MUchell  V.  OonroWf  6  Whart.  672,  and  the  cases  there  cited.  It 
bas  been  shown  there  was  no  such  disqualifying  interest  re< 
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siding  in  the  witness,  and,  consequently,  he  was  competent  to 
testify. 

A  fourth  ground  of  objection  taken  against  the  leception  of 
the  evidence  of  this  witness,  is,  that  what  he  was  called  to  prove 
was  not  within  the  scope  of  the  notice  furnished  by  the  plaint- 
iff's bill  of  particulars.    This  objection  rests  altogether  upon 
the  insufficiency  of  the  plaintiff's  particulars,  and  may,  there- 
fore, be  conveniently  considered  in  conjunction  with  the  second 
error  assigned  in  the  charge  of  the  court.    These  exceptions 
present  the  inquiry  whether  the  plaintiff's  particular,  furnished 
at  the  call  of  the  defendants,  is  sufficiently  certain  and  circum- 
stantial?   The  rule  of  practice  which  sanctions  a  call  for  partio- 
olars,  has  for  its  object  definite  information  to  the  antagonistic 
party,  of  the  plaintiffs  cause  oU  action.    To  answer  this  pur- 
pose, it  has  been  repeatedly  ruled  that  the  particular  furnished 
ought  to  be  as  certain  and  convey  as  much  information  as  a  spe- 
cial declaration:  2  Saund.  PL  699;  Baboock  v.  Thompson^  3  Pick. 
446  [15  Am.  Dec.  235].    It  must  disclose  the  gist  of  the  plaint- 
iffs action,  and  if  it  fail  to  do  so,  it  is  insufficient.    The  prac- 
tical meaning  and  extent  of  the  rule  may  be  illustrated  by  the 
case  last  cited,  which  was  assumpsU  for  money  had  and  received. 
The  particular  stated  the  plaintiffs  claim  to  be  for  the  value  of 
certain  bank  notes,  particularizing  them,  received  by  the  defend- 
ant for  the  plaintiffs  intestate.     On  the  trial  it  turned  out  that 
the  plaintiff  sued  to  recover  money,  illegally  won  from  the  in- 
testate at  cards.     On  objection  made,  his  evidence  to  show  thi« 
was  ruled  out,  on  the  groimd  that,  as  the  illegal  gaming  was  tiui 
gist  of  his  action,  his  particular  ought  to  have  disclosed  it;  for, 
without  this,  no  notice  was  given  to  the  defendant  of  the  actual 
case  he  was  called  to  meet.    To  the  same  effect  is  Hdie  v.  Fenn^ 
8  Watts  &  S.  361.    There  a  notice  of  special  matter,  under  the 
plea  of  pa3rment,  with  leave,  etc.,  stated  the  defense  to  a  prom* 
issory  note  sued  on,  to  be  want  of  sufficient  consideration,  and 
that  it  was  obtained  by  undue  means.    It  was  held  that  the  no- 
tice was  not  sufficientiy  explicit  to  let  in  proof  of  particular  facts 
tending  to  show  that  the  note  had  been  given  for  the  purchase 
money  of  certain  lands  sold  to  the  defendant,  the  titie  of  which 
had  failed.    The  court  say,  such  a  notice  need  not  be  so  for- 
mal as  a  special  plea,  but  it  must  point  out  the  facts  and  cir^ 
cumstances  on  which  the  defense  is  intended  to  be  rested.    It 
is  hardly  necessary  to  say  that,  under  our  practice,  notice  of 
special  matter  of  defense  is  exactly  analogous  to  a  bill  of  pa^ 
ticulars,  both  being  required  and  given  with  like  intent;  and« 
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therefore,  the  rule,  as  ascertained  by  the  last  case,  is  directly  ap- 
plicable to  the  case  at  bar.  What  is  the  gist  of  the  present  ac- 
tion? Certainly,  failure  of  the  consideration  of  the  promissoiy 
note  of  November  24, 1841.  At  the  trial,  the  evidence  on  both 
aides  was  directed  almost  exclusiyely  to  this  point.  There  was 
no  dispute  about  anything  else,  so  far  as  the  direct  issue  was 
involyed.  How  then  can  it  be  said  the  particular  furnished  to 
the  defendants  below  instructed  them  of  this  allegation,  or  let 
them  into  any  knowledge  of  the  circumstances  by  which  the 
plaintiff  expected  to  esiablish  it?  Judging  from  the  record, 
it  would  appear  that,  up  to  the  time  of  trial,  the  defendants 
did  not,  certainly,  know  that  Dr.  HoweU  acted  merely  as  the 
agent  of  his  sister.  When,  therefore,  they  were  informed  that 
the  action  was  brought  to  recover  money,  received  by  them  from 
Job  R.  Tyson,  esq.,  their  attention  would  be  turned  to  the  nec- 
essity of  proving  that  the  bond  held  by  them,  as  collateral  se- 
curify,  had  been  legally  assigned  or  transferred  to  them,  and, 
necessarily,  nothing  beyond  this.  Both  upon  principle  and  au- 
thority, we  consider  the  plaintiff's  particular  as  entirely  too 
scant  to  cover  his  case,  as  he  was  permitted  to  prove  it.  As  the 
case  is  to  go  back  for  a  retrial  upon  another  ground,  this  defect 
will,  of  course,  be  amended. 

Another  exception  taken  to  evidence  relates  to  the  admission 
of  the  same  witness  to  prove  the  loss  of  a  certain  letter,  called 
for  by  the  defendants  below.  This  exception  is  not  founded 
upon  any  objection  directed  against  the  competency  of  the  wit- 
ness to  testify  to  the  collateral  fact  to  which  he  was  called,  but 
rests  upon  the  ground  that,  after  an  order  made  by  the  court  for 
the  production  of  papers,  the  party  subject  to  the  order  is  not  at 
liberty,  on  the  trial,  to  give  evidence  showing  reasons  for  the  non- 
production  of  such  papers.  It  may,  therefore,  be  considered  in 
connection  with  the  second,  third,  and  fourth  specifications  of 
the  first  class  of  errors  assigned;  imputing  to  the  court  below, 
mistake  in  refusing  to  order  a  nonsuit  because  of  the  non-pro- 
duction of  the  letter  in  question.  Upon  this  part  of  the  case, 
the  first  question  raised  is,  whether  the  plaintiff  was  at  liberty 
to  show  matter  on  the  trial,  in  excuse  for  non-compliance  with 
an  order  made  under  the  act  of  the  twenty-seventh  of  Febru- 
ary, 1795  ?  The  defendants  insist  that  the  proper  time  to  show 
reasons  why  it  is  not  in  the  power  of  the  party  to  produce  the 
documents  required,  is  on  the  hearing  of  the  rule  to  show  cause 
why  the  order  should  not  be  made.  But  the  cases  which  settle 
the  practice  under  the  act,  abundantly  show  the  order  to  be 
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peremptoiy  and  oonolusiye  only  upon  the  point  of  the  pertinencj 
of  the  'writings  called  for.  As  to  the  production  of  them  at  the 
trial,  it  properly  pursues  the  language  of  the  statute,  and  pre- 
sents an  altematiye  to  the  party,  either  to  produce  the  papera 
named  in  it  or  satisfy  the  judge  why  it  is  not  in  his  power  tc 
produce  them.  For  the  latter  purpose  he  is  at  liberty  to  intro- 
duce testimony  to  show  a  reason  why  they  are  not  forthcoming: 
Dunham  v.  Biiey,  4  Wash.  126;  Wright  v.  Crane,  13  Seiig.  &  B. 
450;  McNairv.  WiUdna,  3  Whart.  661;  liiiOe  v.  Mech.  etc.  Loan 
Co.,  6  Id.  216.  It  is  very  proper  it  should  be  so.  Not  unfre- 
quently ,  a  long  interval  intervenes  between  the  time  of  the  order 
and  the  trial,  during  which  the  writings  may  be  lost  or  de- 
stroyed, or  otherwise  put  out  of  the  power  of  Uie  party  without 
any  default  in  him.  To  deny  him  the  right  to  show  this,  and 
thus  subject  him  to  the  very  severe  consequence  prescribed  by 
the  statute,  would  be  harsh  indeed.  The  privilege,  however,  is 
not  confined  to  such  a  case,  but  is  general  in  its  application. 

But  it  is,  secondly,  objected,  that  admitting  this  to  be  so,  ths 
plaintiff  did  not  show  such  cause  for  the  non-production  of  the 
particular  letter  as  the  judge  trying  the  cause  should  have  re- 
quired. Dr.  Howell  testified,  he  had  the  care  and  custody  of 
the  plaintiff's  papers;  that  he  delivered  this  letter  in  a  bundle 
of  other  papers  to  Mr.  Mallery;  that  when  the  bundle  was  re- 
turned to  him,  the  letter  was  not  with  the  other  papers,  and  that, 
since  then,  he  had  made  several  searches  for  it,  without  effect. 
Mr.  Mallery  testified,  that  he  had  returned  the  papers  of  which 
he  had  had  possession,  either  to  Mr.  Bawle  or  Dr.  Howell;  his 
impression  was,  to  Dr.  Howell,  that  he  had  looked  among  his 
papers,  and  found  none  relating  to  the  suit.  It  is  said  this  was 
not  .enough,  but  that  the  plaintiff  and  Mr.  Bawle,  her  counsel, 
ought  to  have  been  called  to  testify  they  had  not  the  missing 
paper.  But  why  ?  There  was  nothing  in  the  case,  showing  that 
either  of  them  ever  had  the  custody  of  the  letter.  On  the  con- 
trary, it  was  pretty  conclusively  established,  that  it  had  been  in 
the  possession  of  either  Dr.  Howell  or  Mr.  Mallery,  and  both  of 
these  gentlemen  swore  they  had  searched  for  it  in  vain.  Now, 
how  can  we  say,  without  danger  of  doing  injustice,  that  the 
judge  ought  not  to  have  been  satisfied  with  this  account  of  its 
disappearance  ?  After  all,  much  must  be  left  to  the  discretion 
of  the  court  in  which  the  cause  is  tried,  and  a  very  strong  case 
of  mistake  committed,  should  be  made  out  to  induce  the  court 
to  reverse  the  judgment  on  this  ground.  But  supposing  such 
a  mistake  to  have  been  committed  here,  it  is  very  clear  the  de 
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fendants  were,  in  no  degree,  injured  by  it.  The  record  shows 
that,  subsequently,  they  gave  in  evidence,  without  objection,  a 
press,  and  therefore  exact  copy  of  the  original  letter  called  for, 
produced  by  themselves.  They  had  thus  the  full  benefit  of  the 
missing  document,  and  can  not,  as  I  conceive,  with  any  show 
of  i^eason,  aver  they  suffered  detriment  from  the  non-production 
of  the  original.  The  case,  in  this  particular,  comes,  therefore, 
within  the  established  rule  of  the  court,  not  to  reverse  for  an 
error  which  has  inflicted  no  substantial  injury  upon  the  com- 
plaining party. 

What  has  been  said,  disposes  of  all  the  bills  of  exception  to 
evidence,  save  that  which  relates  to  the  question  proposed  to  be 
propounded  to  J.  C.  Harris,  by  the  defendants.     This  vnll  be 
considered  and  disposed  of  in  connection  with  the  third  specifi- 
cation of  the  second  class  of  errors,  which  as  the  only  remain- 
ing one  of  this  class  of  any  weight,  first  presents  itself  to  our 
notice.     It  points  to  those  portions  of  the  charge  by  which  the 
jury  was  instructed,  the  plaintiff  below  was  entitled  to  re- 
cover, if,  from  the  evidence,  it  was  believed  the  defendants  had 
either  parted  with  the  Girard  Bank  stock  pledged  to  them,  or 
thrown  it  undistinguished  into  the  general  mass  of  their  own 
stock,  or  that  of  other  persons  in  their  custody,  so  as  to  be  un- 
able to  discriminate  the  identical  shares  of  stock  they  originally 
purchased  for  the  plaintiff.    This  proposition  presents  the  pivot 
upon  which  the  case  appears  to  turn,  and  it  has,  therefore,  been 
maturely  considered.    It  is,  in  general,  true,  that  where  the 
pledge  is  distinctive  in  its  character,  and  therefore  capable  of 
being  recognized  among  other  things  of  like  nature,  or  where  a 
mark  is  set  upon  it  with  a  view  to  its  discrimination,  the 
pledgee  is  bound  to  redeliver  the  identical  article  pledged,  and 
can  not  substitute  something  of  like  kind,  unless  so  authorized 
by  the  contract.    But  I  think  there  is  a  manifest  difference,  ex 
necessitaie,  where  the  thing  pledged,  from  its  very  nature,  is  in- 
capable, in  itself,  of  identification,  if  once  mingled  with  other 
things  of  the  same  kind.     In  such  case,  it  is  the  duty  of  the 
pledgee  to  put  a  mark  upon  it,  by  which  it  may  be  distin- 
guished, for,  as  is  said  in  Nourse  v.  Prime^  4  Johns.  Oh.  490  [8 
Am.  Dec.  606],  if  a  person  will  suffer  his  property  to  go  into  a 
common  mass  without  making  some  provision  for  its  identifica- 
tion, he  has  no  right  to  ask  more  than  that  the  quantity  he  put 
in  should  always  be  there  and  ready  for  him.    By  a  just  fiction 
of  law^  that  residuum  shall  be  presumed  to  be  the  portion  he 
put  in.     The  good  sense  of  these  remarks,  made  in  immediate 
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reference  to  a  pledge  of  ehares  of  bank  stock,  recommends  them 
to  our  adoption.  They  are  repeated  by  Chancellor  Kent,  in  the 
same  case  reported  in  7  Id.  69,  and  noticed  with  approbation 
by  Nelson,  C.  J. ,  in  Alien  v.  Dykera,  3  Hill  (N.  T.),  598.  Speak- 
ing of  Nourse  y.  Prime,  he  says:  ''As  it  appealed  the  defendants 
always  had  on  hand  the  requisite  quantity  of  shares,  the  law 
will  presume  the  shares  so  on  hand,  from  time  to  time,^ere  the 
shares  deposited,  because  the  parties  haye  not  reduced  the 
shares  to  any  more  certainiy." 

It  may  be,  that  eyen  in  a  pledge  of  stock,  which  frequently 
passes  from  hand  to  hand  with  almost  as  little  ear-mark  as 
money  itself,  the  pledgor  may  identify  and  stipulate  for  a  return 
of  the  yeiy  same  shares,  by  hMniWng  his  certificate  to  the  pledgee 
with  a  blank  power  to  transfer,  not  to  be  used  except  on  a  fail- 
ure to  redeem,  or  in  some  other  mode  deyised  for  the  same  pur- 
pose.   But  where,  as  here,  the  shares  pledged  neyer  stood  in 
the  name  of  the  pledgor,  but  passed  at  once  from  the  former 
owner  to  the  pledgee,  without  anything  done  by  the  former  to 
set  them  apart  from  other  like  shares  of  the  latt»,  or  eyen  a  re- 
quest proffered  to  this  effect,  it  is  not  perceiyed  how,  with  any 
show  of  reason,  it  can  be  made  a  subject  of  complaint,  that  the 
pledge,  necessarily,  was  mingled  with  the  other  similar  stock  of 
the  pawnee.    The  plaintiff,  by  her  agent,  dealt  throughout  with 
the  defendants  as  stockbrokers,  engaged  in  the  business  of  buy- 
ing and  selling  stock  on  their  own  and  others'  account,  and  so, 
constantly  receiying  and  again  transferring  shares  of  stock, 
either  by  a  blank  power  or  by  a  simple  order  of  transfer  entered 
upon  the  books  of  the  corporation.    Under  such  circumstances, 
I  repeat,  it  was  incumbent  on  the  plaintiff  to  impress,  in  some 
way,  upon  her  shares,  a  mark  of  discrimination  if  she  desired 
them  to  be  kept  separate  from  the  mass  of  stock  in  the  posses- 
sion of  the  defendants.   But  so  far  from  this  being  done,  or  any 
motion  made  towards  it,  it  is  yery  clear,  to  my  mind,  the  parties 
agreed  it  shotdd  be  otherwise.    A  short  reyiew  of  the  facts  will 
show  this.     Upon  the  request  of  the  plaintiff's  agent,  the  de- 
fendants bought  for  her  fifty  shares  Gtirard  Bank  stock,  deliyer- 
able  on  the  expiration  of  sixty  days  or  earlier,  at  the  option  of 
the  buyer,  after  thiriy  days.    On  the  day  of  the  purchase,  notice 
of  it  was  giyen  to  the  agent.    The  plaintiff  did  not  elect  to  take 
the  stock  at  the  expiration  of  thirty  days,  but  ayailing  herself  of 
the  altematiye  offered  by  the  contract  of  sale,  she  waited  until 
within  a  few  days  of  the  longer  time  allowed  for  its  execution, 
when  her  agent  again  called  on  the  defendants  and  negotiated 
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with  them  a  temporary  loan  to  pay  for  the  pnrcbafled  stock.  As 
aeourity  for  repayment,  in  addition  to  fifty  shares  of  Mechanics' 
Bank  stock  held  by  them,  it  was  stipulated  the  fifty  shares  of 
Oirard  Bank  stock  shoald  be  transferred.  Up  to  this  moment, 
the  last  named  stock  was  not  held  in  the  name  of  the  plaintiff, 
nor  was  there  anything  of  an  official  character,  to  show  her 
<'onuection  with  it.  But  what  mode,  then,  was  it  to  be  trans- 
forrod  to  the  defendants  ?  In  tbe  absence  of  a  contrary  sug- 
gestion it  can  not  be  doubted  that  the  mode  contemplated  and 
adopted  was  to  procure  Harris,  the  seller,  to  cause  this  stock  to 
stand  in  the  name  of  the  defendants  who  had  purchased  it  from 
him,  and  whose  money  was  to  pay  for  it. 

In  this  connection,  it  may  be  properly  remarked,  that  I  haye 
failed  to  perceive  any  objection  to  the  overruled  question  which 
the  defendants  proposed  to  put  to  Harris.  The  answer  might 
have  been  evidence,  not  for  the  purpose  of  establishing  a  local 
custom  adverse  to  the  general  law,  but  to  show,  by  the  practice 
which  obtains  in  giving  certificates  of  stock,  what  result  was  in 
the  contemplation  of  the  contracting  parties  when  stipulating 
for  a  transfer  of  the  bank  stock  as  collateral  security.  The  tem- 
porary loan  being  thus  effected,  the  transaction  rested  until  the 
twenty-sixth  of  April,  when  the  plaintiffs  agent  addressed  a 
letter  to  the  defendants,  requesting  them  to  raise  one  thousand 
seven  hundred  dollars,  byway  of  loan,  to  be  collaterally  secured 
by  a  transfer  of  the  bank  stock,  with  full  power  to  the  defend- 
ants to  transfer  or  sell  it.  '*  With  such  a  power,"  continues  the 
letter,  **  no  person  need  be  known  in  the  affitir  but  yourselves." 
To  comprehend  the  valu<^  of  the  remark,  it  must  be  recollected 
that,  at  this  time,  the  Girard  stock  stood  in  the  names  of  the 
defendants  upon  the  prior  arrangement,  and  in  making  the  sug- 
gestion, the  plaintiffs  agent  was,  doubtless,  actuated  by  a  wish 
that  neither  of  their  names  should  appear  in  connection  with  a 
pledge  of  the  stock.  Though  the  proposed  extended  loan  was 
not,  at  this  moment,  settled,  I  think  the  letter  of  the  twenty- 
sixth  of  April  must  be  regarded  as  containing  the  basis  upon 
which,  with  some  additions,  the  defendants  finally  agreed  to 
advance  the  required  funds.  The  letters  of  the  seventeenth  and 
twentieth  of  May  speak  of  third  persons,  yet  it  is  evident,  from 
all  the  testimony,  the  plaintiff  or  her  agent  knew  the  defendants 
as  the  lenders  of  the  money.  From  this  summary  it  is  apparent 
the  plaintiff  did  not  desire  her  pledged  stock  to  be  kept  apart 
and  separated,  but  that,  on  the  contrary,  it  was  the  actual  under- 
standing of  tbe  parties  it  should  not  be  so  kept.     This  brings 
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the  case  vifhin  fhe  doctrine  of  Noune  v.  Prime,  4  JohnB.  Ch. 
490  [8  Am.  Dec.  606],  and  AUen  v.  Dykers,  8  Hill  (N.  Y.)  693» 
with  which  we  are  entirely  satisfied.  It  results  that  the  court 
below  committed  a  mistake  in  this  particular.  As  already  in- 
timated, under  the  oironmstances  of  this  case,  nothing  further 
was  incumbent  on  the  defendants  than  to  have  at  all  times  un- 
der their  control  the  requisite  number  of  shares,  ready  to  be 
transferred  to  the  plaintiff  when  legally  demanded,  unless, 
indeed,  it  was  the  agreement  and  understanding  of  the  parties 
that  the  defendants  might,  untQ  the  money  borrowed  was  re- 
paid, deal  with  the  pledged  stock  as  if  it  was  their  own.  In 
such  case,  it  would  be  within  the  power  of  the  pledgees  to  sell 
or  otherwise  dispose  of  it  pending  the  loan,  and  we  concur  with 
the  court  below,  that  such  an  agreement  may  be  estaUishect,  l^ 
showing  that  the  defendants  communicated  to  Dr.  Howell,  tlu^ 
they  were  dealing  with  the  fifty  shares  as  their  own  property, 
and  that  haying  full  knowledge  of  the  &cts,  he  made,  without 
objection,  the  sereral  arrangements  for  the  repayment  of  the 
sum  borrowed,  given  in  evidence.  If  it  be  found  that  this  was 
the  understanding  of  the  parties,  then  no  more  can  be  required 
at  the  hand  of  the  defendants  than  a  readiness  to  redeUver  the 
requisite  number  of  shares  of  the  same  stock,  when  the  loan 
was  repaid.  In  either  view,  we  do  not  deem  a  distinct  demand 
by  the  plaintiff  of  the  stock  pledged,  before  suit  brought,  essen- 
tially necessary.  It  might  have  beenresorted  to  as  aconvenient 
mode  of  proof;  but  the  plaintiff  may  make  out  her  case  with- 
out it. 

We  find  no  error  in  the  other  portions  of  the  charge  embraced 
by  the  remaining  exceptions.  These  were  but  fainUy  urged  on 
the  argument;  and  we  dismiss  them  with  the  single  remark, 
that  the  reasoning  of  the  judge  who  tried  the  cause  below  suffi- 
ciently shows  the  correctness  of  his  conclusions  in  these  par- 
ticulars. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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PAL:  See  Cfirard  v.  Taggart^  9  Am.  Deo.  327,  and  note;  Arlingion  v.  Hmda^  19 
Id.  704,  and  note;  TuU  v.  Brcwn^  15  Id.  33;  Beebm  v.  Rcheri,  27  Id.  132|  and 
note;  BayUy  ▼.  Onondaga  Oo.  MtU,  In$,  Co,,  41  Id.  769,  and  prior  oaaee  dted 
in  note. 

Agent  is  a  Compstknt  Witness  fob  his  Prikoipal:  See  the  prior  cases  ie 
this  series  cited  in  note  to  Moore  v.  Shenk^  tmte,  618. 

Bill  or  Partioulabs  should  bb  as  Sraonno  as  a  Spsoial  DaaLABAnxni* 
Habeoek  ▼.  Thompoon^  16  Am.  Deo.  286. 
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ErBOB  WmCB  BAS  IXWUaiKD  No  IVJUBTIB  HOT  OsOUn  10B  BiTBBBAL! 

(Tmon  Bank  t.  Ltti,  41  Am.  Deo.  275,  and  prior  caaes  in  thia  aeriee  cited  in 
note. 

Bailsk  or  Stook,  whbk  must  Rbdkliyxb  thb  iDrnnoAL  Astiolb  Bailed: 
See  Oarliek  v.  /anwf,  7  Am.  Deo.  294»  and  note;  Ntmne  ▼.  Prime,  8  Id.  006| 
Dyken  ▼.  AUen,  42  Id.  87,  and  caaea  cited  in  note. 

Thx  principal  cask  is  cnsD  to  the  effect  that  an  agent  ia  a  competent  wii- 
uesa  for  his  principal,  in  Taylor  ▼.  OiU,  10  Pa.  St.  429;  StnUhan  ▼.  KendaU, 
41  Id.  229;  Ma$(m  ▼.  Kaknt,  63  Id.  338;  S'dknan  ▼.  MoOoy*  4  Phila.  44;  that 
a  bailee  of  stock  need  not  return  the  identical  certifloate  bailed,  in  Wffnioop  ▼• 
^€a2.  64Pa.  St.  366;  ^dier  ▼.  JTeUey,  69  Id.  409;  that  a  party  to  a  negotiaUo 
inatrament  may  impeach  the  title  of  the  holder,  in  Ma^fnard  ▼•  ^Tdbervis,  • 
Id.  82;  Ori^Mtriek  t.  M^kead,  16  Id.  128;  ffardktg  ▼.  MoU,  20  Id.  478. 
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SWINDUBB  V.  HnJiTART),      GhAMBEBS  V.  HlLLIABD. 

(9  BxoKAXMOv's  Law.  386.] 
OwvxRs  or  A  Steamboat,  Cabbtino  Frbioht  fob  Hibb,  are  oommon  oar* 

rien. 
GoKMOB  Cabbtbb  MAT  LiMiT  HIS  LiABiLnTT  by  a  spedal  oontraet,  but  omi 

not  divest  himself  of  liability  for  negligence  or  want  of  oare. 
Pbovisions  nr  Bills  of  Lading,  Bxemfthto  thk  Gabbub  from  "dangen 

of  fire  and  navigation,'*  or  from  **  unavoidable  accidents  of  navigation 

and  fire/'  are  identical  in  their  effects,  and  include  every  kind  of  fire, 

without  reference  to  the  physical  agencies  by  which  it  is  produced. 
Bvbdbn  of  Pboof  18  ON  thb  Common  Oabbtbb  to  show  that  a  given  loss 

is  within  the  exception  of  the  bill  of  lading,  and  was  not  oooasioned  by 

negligence. 

AonoKB  against  the  owner  of  a  steamboat,  to  reco?er  the 
^ne  of  certain  cotton  shipped,  and  proved  to  have  been  lost  by 
fire.  In  the  first  case  the  bill  of  lading  contained  an  exception 
from  liabiliiy  from  ''  dangers  of  fire  and  navigation."  In  the 
latter  case  there  was  an  exception  **  from  unavoidable  accidents 
of  navigation  and  fire."  Upon  the  trial  of  the  first  case  the 
plaintiff  proved  the  contract  of  shipment  and  the  loss  by  fire, 
and  rested.  No  evidence  was  offered  by  the  defendant,  and 
judgment  was  given  for  the  plaintiff.  In  the  second  case,  evi- 
dence of  the  cause  of  the  fire  tending  to  show  negligence  on 
the  part  of  the  defendant  was  offered.  The  juiy  found  that 
there  was  no  negligence,  and  gave  judgment  for  the  defendant. 
The  further  facts  appear  in  the  opinion. 

Walker t  Bailey^  and  Petigru,  for  the  plaintifis. 

McCrady^  Hwnt^  and  Memminger,  for  the  defendantik 

7» 
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Eyans,  J.  The  first  ground  in  the  notioe  can  not  be  Bostaiued. 
One  who  does  not  usually  exercise  the  employment  of  oarzyin^ 
goods  for  hire,  but  only  in  a  single  instance  does  so,  will  incur 
no  responsibility  beyond  that  of  an  ordinaxy  bailee  for  hire,  and 
will  not  be  answerable  for  any  loss  by  means  against  which  he 
could  not  have  guarded  by  ordinary  diligence.  But  in  addition  to 
this  stipulation  for  diligence  arising  from  his  undertaking  to  cany 
goods,  a  common  carrier  is,  by  law,  an  insurer  of  all  goods  com- 
mitted to  his  charge  against  all  losses  except  those  which  arise 
from  the  acts  of  public  enemies,  or  such  causes  as  could  not 
happen  by  the  interrention  of  man — as  storms,  lightnings,  and 
tempests.  The  eyidence,  we  think,  puts  the  defendants  in  this 
position.  They  were  public  carriers  for  hire — that  was  their  em- 
ployment; and  they  must  take  the  risks  and  incur  the  liabilities  of 
th^  station,  unless  they  are  exempted  by  their  contract,  of  which 
the  bill  of  lading  is  evidence.  Three  questions  have  been  aigued 
in  this  court:  1.  Can  a  common  carrier  limit  his  liability  by  a  spe- 
cial agreement?  2.  How  far  is  the  liabiliiy  limited,  in  this  ca8e« 
by  the  bill  of  lading?  8.  On  whom  does  the  law  cast  the  burden 
of  proof?    These  I  will  consider  in  their  order. 

It  would  seem,  from  the  authorities  cited  in  the  argument  oi 
this  case,  that  a  carrier  can  not,  by  notice,  and  of  course  by 
agreement,  divest  himself  6f  his  liability  for  negligence  or  virant 
of  care;  and  it  would  seem,  from  the  recent  cases  of  EoUister  v. 
Nowlen,  19  Wend.  234  [32  Am.  Dec.  455],  and  Cole  v.  Goodwin, 
d  Story,  Id.  251  [32  Am.  Dec.  470],  that  in  New  York  a  carrier 
is  not  allowed,  by  a  special  agreement,  to  lessen  the  liabilities 
which  the  common  law  attaches  to  his  employment.  But  I 
think,  notwithstanding  what  is  said  in  those  cases,  the  contrary 
opinion  has  prevailed  in  England  for  many  years  past — ^that  it 
is  the  acknowledged  law  in  most  of  the  American  states,  and  is 
recognized  in  this  state  in  the  case  of  PaUon  v.  MagrcUh  S 
Brooks,  Dud.  159  [31  Am.  Dec.  552].  I  am  wholly  unable  to 
see  any  reason  why,  on  this  as  on  most  other  subjects,  men  may 
not  be  left  to  take  care  of  their  own  interests.  There  is  no  dif- 
ference of  opinion  in  the  court,  and  I  deem  it  unnecessary  to 
say  more  on  the  subject. 

The  next  question  is,  to  what  extent  have  the  defendants  lim- 
ited their  liability  at  common  law,  by  their  bill  of  lading,  which 
being  produced  in  evidence  by  the  plaintiff,  must  be  taken  as 
the  contract  of  the  parties.  The  words  are  "dangers  of  firs 
and  navigation  only  excepted."  What  does  the  word  ''fire," 
taken  in  this  connection,  mean?    Does  it  mean  fire  from  light- 
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ning,  or  Are  oziginatizig  from  the  steamboat  f dznaoe,  or  fiie  in 
its  most  comprehensive  sensef    In  genend,  I  would  say  that 
whexe  a  word  is  inserted  in  a  oontraot,  bj  way  of  limiting  a  lia- 
bility, something  more  was  meant  than  that  which,  by  law,  was 
already  exempted;  and  if  we  restrict  the  tenn  to  fire  from  light- 
ning, or  mere  physical  agency,  the  insertion  of  it  in  this  bill  of 
lading  was  wholly  unnecessary — ^because,  by  law,  the  carrier  iu 
not  liable  for  fire  originating  in  this  source.    But  an  argument 
favorable  to  this  construction  is  deduced  from  the  &ct,  that  wifli 
the  word  fire,  is  associated  the  **  dangers  of  navigation,"  which 
it  is  supposed  mean  nothing  more  than  those  dangers  of  nav- 
igation which  in  law  are  set  down  to  inevitable  accident,  or,  as 
is  usually  called,  the  act  of  Qod,    As  it  is  unneoessazy,  I  shall 
express  no  opinion  as  to  the  meaning  of  these  words.    If  this 
be  the  necessazy  interpretation  of  them,  of  course  they  can  ce- 
ceive  no  other  construction;  but  it  does  not  follow  that  we  are 
to  restrict  the  word  fire  to  a  limited  sense,  when  it  usually  has  a 
more  enlazged  signification — ^words  in  construction  are  to  re- 
ceive their  usual  signification,  unless  it  appears  that  they  axe 
used  in  a  difierent  sense.    In  common  parlance,  fire  compre- 
hends eveiy  kind  of  fire,  without  reference  to  the  physical  agen- 
cies by  which  it  is  produced;  whether  it  be  communicated  by  a 
torch,  or  lightning,  or  the  furnace  of  a  steam-engine,  or  arise 
from  self-combustion,  or  any  other  cause.    By  the  statute  of  26 
Geo.  m.,  c.  86,  it  is  provided  that  the  owner  of  a  ship  shall  not 
be  liable  for  a  loss  sustained  by  **  any  fire  happening  on  board 
such  vessel."    In  Abbot  on  Shipping,  259,  it  is  said:  "  In  this 
clause  the  master  is  not  mentioned,  and  therefore  it  may  be  doubt- 
ful whether  his  responsibility  is  in  this  case  removed  by  the  stat- 
ute; but  the  insertion  of  tiie  word  fire  in  the  modem  bill  of 
lading,  has  certainly  removed  it."    This  shows  pretty  clearly, 
that  tile  insertion  of  the  word  fire,  in  bills  of  lading,  was  com- 
mon when  this  work  was  written,  and  in  the  opinion  of  the 
author,  included  any  fire,  without  reference  to  the  cause  which 
produced  it. 

But  it  has  been  said,  it  must  mean  only  such  fire  as  originates 
from  the  steam-engine — the  propelling  power  used  on  this  boat — 
because,  in  any  other  sense,  it  would  be  without  meaning,  as 
fire  in  wagons,  ships,  or  river  boats,  other  than  steamboats, 
eould  never  occur  without  negligence,  from  which  it  seems  no 
special  contract  can  exempt  a  carrier.  I  admit  that  in  such 
cases,  fire  could  seldom  occur,  where  ordinary  prudence  was 
used  to  prevent  it;  but  cases  may  arise,  in  which  there  would  b^ 
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no  negligence  in  ttie  carrier.  Most  of  ttie  cases  in  which  a  car- 
rier can  claim  exemption  from  liability,  under  an  exception  such 
as  is  contained  in  this  bill  of  lading,  will  be  cases  of  steamboats; 
yet  I  do  not  see  any  reason  for  restricting  the  generality  of  the 
term,  to  that  particular  kind  of  fixe.  It  seems  to  me,  therefore, 
that  under  a  bill  of  lading  like  that  given  in  this  case,  are  in- 
cluded all  such  losses  as  have  happened  by  fixe,  without  fault  or 
negligence  on  the  part  of  the  carrier — ^but  in  the  same  watchful 
spirit  by  which,  at  common  law,  a  carrier  was  made  liable  for 
all  losses  except  those  which  arose  from  the  act  of  God,  or  the 
public  enemies,  I  would  hold  him  to  strict  proof  of  diligence 
and  care,  in  avoiding  any  loss  to  the  owner  of  the  goods,  by  so 
dangerous  an  element  as  fire. 

I  come  now  to  the  consideration  of  the  last  question  made  in 
this  case.  On  whom  does  the  onus  probandi  lie?  The  defend- 
ants rested  their  case  on  the  proof  merely  that  the  cotton  was 
burnt;  thus  bringing  themselves  within  the  letter  of  their  bill  of 
lading.  This,  they  contended,  was  sufficient,  unless  negligence 
and  want  of  care  was  proved  on  the  other  side.  Care  and  dili- 
gence are  essential  ingredients  in  the  contract  of  every  carrier, 
whether  his  contract  be  general  or  limited,  and  I  have  already 
had  occasion  to  say  that  the  exception  in  the  bill  of  lading 
means  such  fire  as  that  care  and  diligence  which  they  were 
bound  to  use  could  not  avoid.  In  most  cases  of  bailment,  the 
bailee  is  chargeable,  not  by  the  delivery  of  the  goods,  but  by 
reason  of  negligence  and  want  of  care,  and  in  such  cases  it  may 
be  that  negligence  must  be  alleged  and  proved;  but  even  in  such 
cases,  I  should  think,  the  bailee  should  be  held  to  proof  of  the 
facts  and  circumstances  under  which  the  loss  occurred,  as  was 
said  in  the  case  of  Clark  v.  Spence,  10  Watts,  885.  But  in  re- 
lation to  common  carriers  and  inn-keepers,  it  is  very  clear  that 
the  owner  is  bound  to  prove  no  more  than  that  the  goods  were 
delivered  to  the  carrier,  and  that  he  had  not  delivered  them  to 
the  consignee.  The  onus  of  proving  what  will  excuse  his  non- 
delivery, must  be  made  by  the  carrier:  Stoiy  on  Bail.,  sec.  529. 
This  is  true,  beyond  dispute,  as  to  carriers  generally,  under  the 
common  law,  but  the  argument  to  take  this  case  out  of  the 
general  rule  is,  that  the  exception  of  **  fire''  in  the  bill  of  lad- 
ing changes  the  general  into  a  special  liability.  This,  to  some 
extent,  is  true.  The  carrier's  liability  is  diminished  to  the  ex- 
tent of  the  exception,  but  his  character  is  not  changed.  He  is 
still  a  common  carrier,  so  long  as  any  of  the  incidents  and  lia- 
bilities of  that  employment  remain.     He  is  a  public  carrier  for 
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hire,  and  the  exception  in  the  bill  of  lading  does  nothing  moxe 
than  excuse  him  where  the  loss  has  happened  by  fire  without 
fault  or  negligence  on  his  part.  If,  in  the  bill  of  lading,  losses 
by  the  "  public  enemies  "  and  inevitable  accidents  were  excepted, 
that  would  not  cast  the  burden  of  proof  on  the  plaintiff  that  the 
loss  did  not  occur  from  these  causes;  and  I  am  unable  to  per- 
ceive any  reason  why  a  different  rule  should  prevail,  where  any 
of  the  risks  of  the  carrier  are  excepted  by  the  contract  of  the 
parties. 

Judge  Story,  in  his  treatise  on  bailments,  deduces  a  somewhat 
different  conclusion  as  the  result  of  the  authorities  at  section 
573,  but  in  the  next  section  he  says  that  "  in  cases  of  special 
limitations  of  responsibility  by  notice,  or  otherwise,  the  carrier 
must  prove  that  the  loss  has  arisen  from  other  perils,  against 
which  he  did  not  insure;''  and  in  the  cases  of  bailments  wherein 
he  says  the  onus  is  on  the  owner,  he  states  it  as  the  preponder- 
ance of  authority,  and  not  as  undisputed  law.  At  section  454, 
he  quotes,  without  disapprobation,  what  was  said  in  the  recent 
Pennsylvania  case  of  Clark  v.  Spence,  10  Watts,  335,  in  relation 
to  the  proof  in  the  case  of  wharfingers  and  warehousemen,  in 
which  Rogers,  J.,  said:  *'  To  throw  the  proof  of  negligence  on 
the  bailor,  it  is  necessary  to  show  by  clear,  satisfactory  proof, 
that  the  goods  were  lost,  and  the  manner  they  were  lost.  All 
that  the  bailor  has  to  do  in  the  first  instance,  is  to  prove  the 
contract  and  delivery  of  the  goods,  and  this  throws  the  burden 
of  proof  that  they  were  lost,  and  the  manner  they  were  lost,  on 
the  bailee,  of  which  we  have  a  right  to  require  veiy  plain  proof.** 
This,  it  seems  to  me,  is  in  conformity  with  reason  and  plain 
sense,  and  what  was  said  by  the  learned  counsel  who  argued 
this  case  for  the  defendants,  that  the  rules  which  are  to  govern 
contracts  of  such  extensive  use,  should  be  plain  and  founded  on 
well-settied  principles.  The  general  liabilities  of  common  car- 
riers are  very  well  known,  both  to  the  profession  and  those  who 
engage  in  that  employment;  what  shall  be  proved,  and  by  whom, 
is  equally  well  understood.  All  the  analogies  of  the  law  lead 
to  the  conclusion  that  the  burden  of  proof  lies  on  him  who 
should  best  know  what  the  facts  are.  If  the  entire  burden  of 
proof  of  negligence  be  thrown  on  the  bailor,  as  is  con.tended 
for,  how  can  he  make  it?  The  loss,  and  the  manner  of  the  loss, 
are  frequently  known  only  to  the  carrier  and  his  servants.  The 
owner  knows  nothing  about  it,  and  if  the  proof  lies  on  him,  he, 
of  necessity,  must  resort  to  the  agents  and  servants  of  the  car- 
rier; the  very  persons  generally,  by  whose  negligence  the  goods 
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have  been  lost;  whose  feelings,  wishes,  and  intevests  axe  all 
against  the  owner  and  on  the  side  of  their  employers. 

In  New  Tork,  in  the  case  of  PlaU  v.  Hibbard,  7  Cow.  600, 
even  in  the  case  of  a  depositary  for  hire,  it  was  held  that  the 
<mu8  was  on  the  bailee,  to  show  that  the  injuiy  did  not  hapi>en  in 
consequence  of  any  neglect  of  his.    The  same  opinion  seems  to 
be  entertained  in  Pennsylyania,  as  appears  by  the  case  of  Clarb 
▼.  Spence,  before  quoted;  and  although  authority  may  be  found 
for  a  contraiy  doctrine  in  English  cases,  yet  I  doubt  if,  in  any 
of  these,  the  bailee  ever  rested  his  case,  without  proof  of  the 
facts  and  circumstances  attending  the  case,  so  as  to  enable  the 
jury  to  decide  on  the  &ct  of  negligence.    In  the  great  com- 
mercial state  of  New  York,  it  has  been  decided,  on  considera- 
tions of  puUic  policy,  that  a  carrier  can  not  limit  his  responsi- 
biliiy  as  an  insurer  by  giving  notice,  and,  of  course,  by  a  special 
contract:  Cole  y.  Goodwin,  19  Wend.  261  [82  Am.  Dec.  470]. 
This  court  is  not  disposed  to  lay  down  so  rigid  a  rule  as  this, 
but  whilst  we  extend  to  the  carrier  the  privilege  of  liTniting  his 
liability,  by  adding  to  those  exceptions  for  which  the  common 
law  excuses  him,  we  must  not  change  the  general  law  in  rela- 
tion to  the  onu»  of  proof,  so  as  to  put  the  owner  entirely  at  the 
mercy  of  the  carrier  and  his  servants,  which,  I  apprehend,  we 
should  do,  if  we  were  to  hold  that  proof  that  the  goods  were 
burnt,  shall  excuse  the  carrier,  unless  the  owner  can  prove  that 
the  fire  originated  in  negligence,  which  he  could  not  do  in  one 
case  out  of  a  hundred.    Why,  in  an  ordinary  case  against  a  car* 
rier,  is  he  bound  to  prove  that  the  loss  arose  from  public  ene- 
mies or  inevitable  accident?    The  reason  is  given  with  great 
perspicuity  by  Best,  0.  J.,  in  RUey  v.  Home,  6  Bing.  217: 
<<  When  goods  are  delivered  to  a  carrier,  they  are  usuaDy  no 
longer  under  the  eye  of  the  owner;  he  seldom  follows  or  sends 
any  servant  with  them  to  the  place  of  their  destination.    If  they 
should  be  lost  or  injured  by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  tiiem,  or  by  thieves  in  collusion 
with  them,  the  owner  would  be  unable  to  prove  either  of  these 
causes  of  loss;  his  witnesses  must  be  the  carrier's  servants,  and 
they,  knowing  they  could  not  be  contradicted,  wotJd  excuse 
their  master  and  themselves. ''    In  Boberts  v.  Ikimer,  12  Johns. 
282  [7  Am.  Dec.  811],  Spencer,  J.,  said,  the  carrier  **  is  held  re- 
sponsible as  an  insurer  of  the  goods,  to  prevent  combinations, 
chicanery,  and  fraud;''  and  in  HoUister  v.  Nowlen,  19  Wend. 
234  [32  Am.  Dec.  466],  Bronson,  J.,  said,  if  the  remedy  of  the 
owner  depend  on  proof  of  negligence  or  fiaud,  he  must  make 
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out  hiB  right  to  rooorer  **  by  ealling  the  veiy  men  whose  xeck- 
lessness  or  frailty  has  oooasioned  the  injoiy/'  All  tbeee  reaeona 
apply  with  equal  force  to  a  case  of  limited  liability.  In  caaea 
of  fire,  if  the  proof  lay  entirely  on  the  owner,  he  would  labor 
under  the  same  difficulties,  and  would  have  to  resort  to  the  same 
questionable  sources  of  proof,  and  would  labor  under  the  dia- 
adyantage  that  he  could  not  impeach  the  'witnesses,  although 
their  characters  were  ever  so  bad,  as  they  would  be  his  own  wifcp 
nesses.  It  was  noticed  in  the  azgument,  that  the  plaintiff  had 
declared  on  the  contract,  and  alleged  that  the  goods  were  lost 
by  the  negligence  of  the  defendants.  I  do  not  think  thiavaxies 
the  case.  In  2  Ohit.  PL  865,  there  is  a  precedent  of  a  case 
against  the  master  of  a  ship,  on  a  bill  of  lading,  in  which  was 
inserted  the  exception  '*  dangers  of  the  seas.*'  These  words  an 
well  understood,  and  mean  nothing  more  than  storms,  tempests, 
and  what  is  included  in  the  idea  of  inevitable  accident.  The 
declaration,  after  stating  the  deliveiy,  according  to  the  bill  of 
lading,  goes  on  to  state  the  non-deliveiy,  '*  although  not  pre- 
vented by  the  dasxgers  of  the  sea,''  and  that  the  goods  were  lost 
by  the  mere  carelessness,  negligence,  and  want  of  care  of  the 
defendant.  This  is  the  only  precedent  in  Ohitty  against  a  car- 
rier in  anumpsU  on  a  bill  of  lading.  No  one,  I  suppose,  would 
infer  from  this  that  the  owner  was  bound  to  prove  thftt  the 
goods  were  not  lost  by  the  "  dangers  of  the  sea." 

Upon  a  full  examination  of  the  principles  on  which  this  ease 
must  be  decided,  I  am  of  opinion  that  the  proof  that  the  cotton 
was  burned,  was  not  sufficient  for  the  defendants.  They  were 
bound  to  show,  not  only  that  the  cotton  was  destroyed  by  fire, 
but  the  circumstances  under  which  the  destruction  took  place — 
that  the  jury  might  judge  whether  the  accident  was  unavoida- 
ble, or  the  effect  of  negligence  and  want  of  care.  This  decision 
is  in  accordance  with  the  French  law,  as  laid  down  by  Pothier, 
and  with  Scottish  law,  as  stated  by  Bell,  referred  to  in  Story  on 
Bail.,  sec.  411. 

The  only  particular  in  which,  it  seems  to  me,  there  was  error 
in  the  chuge  of  the  circuit  court,  was,  that  the  word  **  fire,"  in 
the  bill  of  -lading,  was  restricted  to  fire  arising  from  the  steam- 
engine;  but  this  error  did  affect  the  verdict,  as  no  evidence 
whatever  was  given  as  to  the  origin  of  the  lire.  Upon  the  evi- 
dence, we  think  the  verdict  was  right,  and  ilie  motion  is 
dismissed. 

Wabdlaw,  J.,  concurred. 
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Common  Oabrieto,  Who  abb:  See  the  prior  cases  in  this  series  oolleoted  in 
the  note  to  Fowen  ▼.  Davenport^  43  Am.  Deo.  100. 

Common  Cabsixbs,  how  Fab  mat  Limit  thbib  IdABiLm'  by  NonoB  ob 
OoNTBAOT;  See  the  prior  coses  in  this  series  cited  in  note  to  Bingham  ▼.  Eogen^ 
40  Am.  Dec.  681.  In  i^oiJixwd  a>.  v.  LocAwKHxi,  17  WalL  877,  th«  prindpftl 
€Me  was  cited*  and  after  b  very  full  exuninBtion  of  the  qneBtion»  it  was  held 
that  B  oommon  oanrier  may  IsMen  his  common  Ibw  liability  by  speoial 
tnakt  bat  not  so  fsr  as  to  escape  from  liability  for  negligaooe. 


BOBENBON    t;..GHABIiBBrOH. 

(9  Bhbodsoi^  Law.  SIT.] 
IfbVBT  YOEDHTABZLT  FaID  TO  THB  CiTT  AUTBOBimS^  aS  B  110011%  inpOEM- 

anoe  of  an  otdinnnce  which  is  adjudged  to  be  void,  can  not  be  vsoovend 
baok. 

AflBDiiPSEF.  The  ciij  coiSncil  of  Oharleston  ensoted  Bn  oxdi- 
zumoe  imposixig  b  higher  lioense  on  ihe  diays,  alaTeB,  and 
laboren  of  non-xeeidentsy  employed  'wiihin  the  citj,  than  upon 
vesidentB.  The  plaintiff  havixig  Yoluntarily  paid  sooh  lioenae, 
now  BueB  to  xecoyer  it  back.  Judgment  ivas  given  lor  ilie 
defendant.    Plaintiff  moved  for  a  new  trial. 


J.  8.  BheU,  for  the  plaintiff. 

Farter  9  oUy  attorney  ^  for  the  defendant. 

BinxAEtJ.  This  case  might  weU  be  diamiflMd,  by  oajing  that 
this  court  entixelj  concnrs  in  the  judgment  below;  and  litUa 
need  be  added  to  that  judgment.  There  does  not  appear  to  have 
been  anypretenae  but  that  the  plaintiff  was  well  acquainted  with 
the  facts  connected  with  the  demand  and  payment  of  his  monqr 
to  the  oiiy  council.  At  least,  th^  were  as  well  known  to  him  as 
to  the  whole  communiiy.  There  was  no  disguise,  by  that  bodjr, 
of  the  grounds  on  whidi  it  claimed  from  the  plaintiff,  and  other 
non-residents,  extra  sums  for  badges.  The  plaintiff,  also,  had 
every  opportunity  of  informing  himself  as  to  the  law,  and  was 
under  no  coercion  to  abide  by  the  ordinance  under  which  he  paid 
his  money.  He  either  paid  it  with  a  knowledge  of  the  law  on 
the  subject,  or  in  ignorance  of  it.  In  either  point  of  view,  the 
payment  was  voluntary.  If  he  knew  that  the  tax  was  illegal,  he 
must  be  regarded  as  having  waived  all  exceptions  when  he  paid 
it,  and  is  like  one  who  has  paid  his  money  by  voluntarily  sub* 
mitting  to  extortion,  rather  than  take  the  pains  or  trouble  to  re- 
sist it.  Indeed,  he  sought,  of  his  own  accord,  the  employment 
that  was  entirely  under  the  control  of  a  corporation  of  vrhich  he 
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was  not  a  member.  Bather  than  employ  his  hands  in  other 
kinds  of  service,  he  chose  to  seek  the  employment  peculiar  to 
the  city,  for  them,  from  the  belief  that  it  was  more  profitable. 
Here  there  can  be  no  complaint,  that  he  has  either  been  deceived, 
or  coerced,  in  the  payment  of  money.  If  he  acted  upon  a  knowl- 
edge of  his  rights,  he  has  compromised  them.  But  it  has  been 
mainly  contended,  that  he  was  ignorant  of  his  rights,  when  he 
submitted  to  the  illegal  tax.  If  so,  how  can  he  escape  from  the 
common,  and,  in  my  opinion,  salutary  principle,  tgnorantia  legU 
nonexcusaif  Eveiy  one  issuppoeed  to  be  cognizant  of  the  law, 
when  he  nutkes  a  contract,  and,  when  there  is  no  fraud,  or  con- 
cealment of  &cts,  he  must  abide  l^  it,  whatever  it  may  be.  The 
pregnant  question  put  by  Lord  Ellenborough,  in  the  case  of  BU- 
bie  T.  LunUey,  2  East,  470,  indicates  the  whole  law  of  the  case. 
He  asked,  could  any  case  be  stated  ''where  if  a  party  paid  money 
to  another  voluntarily,  with  a  full  knowledge  of  all  the  facts  of 
the  case,  he  could  recover  it  back,  on  account  of  his  ignorance 
of  thelawr 

The  remarks  of  Oibbe,  J.,  in  the  case  of  Brisbane  ▼.  Doom, 
6  Taunt.  152,  gire  in  simple,  but  illustrative  terms,  the  reasons 
of  the  law.  "  I  think,"  says  he,  "  that  by  submitting  to  such  a 
demand,  he  that  pays  the  money  gives  it  to  the  person  to  whom 
he  pays  it,  and  makes  it  his,  and  closes  the  transaction  between 
them."  The  case  from  Cowen,  referred  to  by  the  circuit  judge, 
gives  an  apt  illustration  of  the  doctrine.  The  plaintiff  crossed 
the  river  on  the  ice,  near  a  neighboring  bridge,  and  was  required 
to  pay  toll.  He  submitted  to  the  demand,  and  afterwards 
brought  his  action  to  recover  back  the  sum  thus  paid.  It  was 
said  by  the  court,  that  the  plaintiff,  instead  of  paying  the  de- 
mand, should  have  suffered  a  prosecution,  and  he  had  to  aUde 
by  the  rule,  volenti  nonJU  injuria. 

So  in  the  case  under  consideration,  the  plaintiff  paid  his 
money  vrithout  objection  or  reservation.  He  could  have  ten- 
dered the  sum  resJly  demandable,  and  have  gone  on,  and  sub- 
mitted to  legal  proceedings  against  him;  and  in  such  proceed- 
ings he  must  have  succeeded,  if  a  badge  was  demandable,  as  a 
matter  of  right,  by  all  the  citizens  of  the  state.  In  waiving  his 
l^gal  right,  he  may  be  regarded  as  having  voluntarily  given  so 
much  money  to  the  city  council,  for  the  privilege  of  letting  his 
slaves  work  in  the  city  without  molestation.  Like  many  others, 
who  have  not  complained,  he  may  not  have  thought  the  tas 
wrong  at  the  time,  and  may  have  regarded  it  in  tUs  light — as 
the  price  of  protection  and  profitable  employment.    It  seems  to 
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me,  that  it  would  be  most  miflchievouB  to  open  siioh  tnumaotions 
M  these,  after  monej  has  been  expended  npon  the  aaaomption 
that  it  was  lawfully  acquired,  and  particularly  after  the  payment 
of  it  may  have  been  acquiesced  in,  during  nearly  the  whole 
period  of  the  statute  of  limitations.  It  would  be  to  remove  the 
sense  of  security  for  past  transactions,  and  to  let  loose  a  great 
deal  of  treacherous  litigation.  There  are  some  cases  in  which  it 
has  been  held,  that  where  sums  have  been  paid  on  a  mistalre  of 
the  law,  they  may  be  recorered  back.  It  is  difficult  to  follow, 
with  any  degree  of  precision,  the  principle  of  such  decisions. 

The  case  of  Lawrence  y.  Beaubien^  2  Bail.  628  [28  Am.  Dec. 
156],  may  be  well  Tindicated  by  its  palpable  justice.  The  pariy 
defendant  had  not  paid  his  bond,  and  resisted  its  payment,  on 
the  ground  that  the  contract  had  been,  on  advisement,  made  in 
a  mistaike  of  the  law.  He  bought  his  own  land,  when  he  sup- 
posed he  was  buying  out  the  right  of  another.  If  he  had  actu* 
ally  paid  the  money  on  the  bond,  he  might  haye  occupied  a 
yery  different,  and  a  more  unfayorable,  attitude  before  the 
court.  It  is,  howeyer,  unnecessary  to  say  anything  more  of 
that  case,  as  I  think  its  principle  is  not  at  all  inyolyed  in  the 
one  before  us.  An  actual  mistake  of  the  law,  made  directly  in 
reference  to  the  law  itself,  is  distinguishable  from  negative  in- 
attention.   It  is  the  difference  between  delusion  and  ignorance. 

The  decision  belo#  is  affirmed.    Motion  dismissed. 

Rtohakpsoh,  O'Nxaix,  Evaits,  Wabdlaw,  and  Fbost,  JJ.,  con- 
curred. 

MonET  Paid  uvdkb  a  MiSTAKXir  Visw  or  thx  Law  oan  not  be  reoovered 
baok:  Ohampttn  y.  LajfUn,  81  Ann.  Dea  882;  NarUm  y.  Mmrdet^  82  Id.  182, 
and  osMB  died  in  note.  Thnt,  when  money  le  yolnntarily  peid  on  an  nn- 
oonstitatkinal  MMMment  of  taxee,  it  oan  not  be  reooyand  }mcki  DiMu  y. 
Jimut  27  Id.  488.  8e^  alao^  to  the  oMne  effect,  Brumoifim  y.  TOUmghtuip 
IS  OU.  271»  citing  the  prinoipal  OMe. 


SlEAXB  V.  WnJiTAMB, 

p  BioMABDCOV^  Law,  418.] 

BfiUBWM  THAT  THS  Pbiboneb  bas  Uttebid  akb  Pasbid  ot  hM  in  hii 
poiwion  other  forged  notes,  it  edmiMiUe  in  evidence  on  an  indictsMBt 
for  f QEgery,  to  prove  the  Mienter, 

PfenoNDi  ConvioTSD  OF  THB  CBDca  09  FoBaxBT,  must  be  poniahed  by 
whipping,  fine,  and  impriaonment,  although  at  the  time  of  conyioiUm 
the  penalty  ii  death,  when  after  oonTiction  a  atatnte  ii  paaaed  proyiding 
aoeh  puui^iment  for  peraona  oonvicted. 
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Ihdioticsht  for  forgery  of  a  bank  bill.  At  the  trial,  eyidanoe 
that  the  prisoner  had  uttered  and  passed  other  forged  notes  of 
the  same  ohaiaoter,  for  which  he  was  then  under  indictment, 
was  admitted.  The  prisoner  was  found  guilty.  The  further 
fkots  appear  in  the  opinion. 

Kunhardlf  for  the  prisoner. 

Bailey,  aUomey  general,  for  the  state. 

(yNsALL,  J.  The  ground  of  appeal  is  based  altogether  upon 
the  cases  of  The  King  y.  Smiih,  12  Eng.  Com.  L.  668;  S.  O.,  2 
Gar.  &  P.  4i9;  and  The  Kingy.Weehoood,  19  Eng.  Oom.  L.  642; 
8.  0.9  4  Gar.  &  P.  647.  Both  of  these  decisions  were  at  niei 
priuM.  In  the  first.  Baron  Yaughan  held  that  a  bank  note,  the 
subject  of  another  prosecution,  could  not,  on  an  indictment  for 
forgery,  in  uttering  and  publishing  another  forged  bonk  note,  be 
giyen  in  eridenoe  to  show  the  guilty  knowledge.  Why  such  a 
distinotioa  should  be  made,  I  am  at  a  loss  to  peroeiTe.  Pl!e- 
Tious  to  that  case  the  rule  had  been  uniform  that,  to  show  the 
knowledge  that  the  note  was  false,  it  was  permitted  to  proTe 
that  the  prisoner  had  passed  or  had  in  his  possession  other  false 
notes.  If  he  had  passed  them  away,  the  crime  was  just  as  com- 
plete, as  if  he  were  indicted,  and  if  the  proof  iould  affect  him 
1^  establishing  his  guilt  in  the  other  matters  for  which  he  was 
not  indicted,  it  was  just  as  objectionable  as  if  he  had  been  in- 
dicted. But  the  reason  that  tiie  proof  is  generally  admissible 
is,  because  it  shows  the  prisoner's  ecienler  in  the  case  before  the 
court,  but  does  not  at  all  affect  the  question  of  his  gnilt  in  the 
oases  which  might  afterwards  arise;  for  the  couTiction  or  ac- 
quittal in  the  case  in  hand,  could  not  be  given  in  evidence  for 
or  against  him  in  any  other  case  for  another  forgery.  The  case 
of  The  King  y.  Weetwood  does  not  touch  the  case  before  us. 
That  was  an  indictment  for  poaching.  One  of  the  game-keep- 
ers, on  the  occasion  of  the  poaching,  had  lost  his  coat.  To 
show  the  prisoner's  identity,  it  was  proposed  to  proye  that  the 
ooat  was  found  in  his  i>osses8ion;  it  appeared  that  he  was  in- 
dicted for  larceny  in  this  matter,and  the  evidence  was  excluded. 
This,  it  will  be  observed,  was  undertaking  to  prove  one  criminal 
offense  by  another;  and  it  is  possible,  in  a  case  where  there 
never  had  been  established  a  rule  by  which  such  proof  was  gen- 
erally admissible,  it  was  properly  excluded.  But  in  Buss,  on 
Or.  1514,  it  is  stated  that  where  three  burglaries  were  com- 
mitted, and  BO  intermixed  that  to  ascertain  the  truth  in  one  it 
was  necessary  to  examine  them  all,  the  proof  was  heard  of  the 
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dronmstanoes  attending  ihe  perpetration  of  all  three.  Under 
Qiis  rule,  I  am  free  to  eonfesa  that  I  think  the  proof  was  admis- 
riUe  in  The  King  y.  Weshoood.  Those  cases,  however  respeota- 
bio,  axe  not  binding  on  ns  as  authority,  and  if  we  had  no  case 
on  the  subject,  and  nothing  to  guide  us  save  the  general  rule  in 
cases  of  forgery,  we  should  be  free  to  reject  them.  But  when 
we  haye  a  case  decided  in  the  court  of  appeals,  touching  the 
Tery  point,  and  ruling  it  differently,  we  are  at  once  relieyed  from 
all  difficulty.  In  The  8kUe  y.  Eousian,  1  Bail.  800,  the  prisoner 
had  been  indicted  for  uttering  a  forged  note,  and  acquitted; 
in  the  case  before  the  court  he  was  indicted  for  uttering  an- 
other; it  was  proposed  to  show  the  uttering  and  the  falsehood 
of  the  former  note;  it  was  admitted,  and  the  court  of  appeals 
held  rightly. 

In  that  case.  Judge  Oolcock  stated  the  law,  as  I  think«  cor- 
rectly. He  said:  **  It  is  true,  as  a  general  rule,  that  when  a  man 
is  on  his  trial  for  one  offense,  it  is  not  competent  to  proye  that 
he  has  committed  other  distinct  and  substuitiye  offenses.  But 
in  such  cases  as  the  present,  it  is  competent,  in  order  to  proye 
the  toienter^  to  show  that  the  prisoner  has  passed  other  cotmter- 
feit  notes  of  a  similar  character,  and  that  he  has  such  in  his 
possession;  for  although  these  may  be  the  foundations  of  other 
prosecutions,  yet  they  afford  eyidence,  and  sometimes  yexy 
strong  eyidence,  of  the  knowledge  of  the  Mikity  of  the  paper  on 
which  the  indictment  is  founded." 

This  is  all  which  may  be  said  as  to  the  case  made  on  the  cir- 
cuit. But  since  the  conyiction  the  legislature  abolished  the 
punishment  of  death  in  cases  of  forgery,  and  in  lieu  of  it  haye 
substituted  whipping,  imprisonment,  and  fine.  The  prisoner's 
counsel  has  presented  this  for  our  determination,  and  it  haying 
been  argued  by  him  and  the  attorney-general,  it  is  as  well  to 
giye  the  judgment  upon  it  now,  as  to  wait  until  the  objection 
could  be  more  regularly  and  formally  presented  to  the  sentence. 
The  act  of  the  last  session  is  before  me,  and  it  jyroyides  that,  in 
all  the  casesof  forgeries  made  punishable  by  statute  with  death, 
the  said  punishment  be  abolished,  '*  and  in  lieu  thereof  the  per- 
son conyicted  shall  be  sentenced  to  be  whipped  thirty-nine 
lashes,  and  to  be  imprisoned  not  less  than  one  year  nor  mors 
than  seyen  years,  and  also  to  pay  such  fine  as  may  be  judged 
expedient,  at  the  discretion  of  the  judge  who  may  try  the  case." 
It  is  plain,  on  reading  this  act,  that  judgment  of  death  can  not 
be  pronounced,  for  that  punishment  is  abolished,  and  hence, 
when  the  prisoner  is  put  to  the  bar  to  receive  sentence  he  can 
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not  be  sentenced  to  be  hanged;  that  has  ceased  to  be  the  judg- 
ment of  the  law.  But  the  legislature  haye  not  repealed  the  stat- 
ute declaring  the  uttering  and  publishing  as  true  of  a  forged 
note  to  be  a  felony;  the  offense  still  remains;  of  it  the  prisoner 
stands  oonTioted,  and  when  put  to  the  bar  for  sentence  must 
receiye  the  judgment  of  the  law.  What  is  that?  The  act  says 
the  punishment  of  death  is  abolished,  but  in  lieu  thereof » the 
person  conyicted  shall  be  sentenced  to  be  whipped,  imprisoned, 
and  fined.  It  seems  to  me  too  plain  to  admit  of  argument  that 
the  prisoner  ('^  the  person  oouTicted'')  must  receive  judgment 
according  to  the  act.  But  an  exactly  analogous  case  will  be 
found  in  2  Eng.  Or.  Oas.  878:  The  King  t.  Mary  Leyris  and 
others.  The  prisoners  had  been  convicted  under  7  and  8  Oeo. 
IV.,  c.  29,  which  subjected  them  to  the  punishment  of  death. 
Before  they  were  called  up  for  sentence,  the  statute  2  and  8  Wm. 
lY.,  c.  62,  abolishing  the  punishment  of  death,  was  passed,  and 
it  repealed  so  much  of  the  act  as  inflicted  the  punishment  of 
death,  and  declared  that  *'  every  person  convicted  of  any  of  the 
felonies  hereinbefore  specified  shall  be  transported  beyond  seas 
for  life."  The  recorder  reserved  the  cases,  and  submitted  the 
question  to  the  judges,  expressing  his  opinion  that  the  sentence 
under  2  and  3  Wm.  lY.,  c.  62,  could  not  be  passed.  All  the 
judges  (except  Lyndhurst,  C.  B.,  Littledale,  J.^  and  Vaughan, 
B.)  met  and  considered  the  case,  and  held  that,  the  word  being 
"  convicted,"  not  *'  who  shall  be  convicted,"  transportation  for 
life  was  the  sentence. 

That  case,  as  well  as  the  plain  reading  of  our  act,  satisfies  me 
that  the  proper  sentence  to  be  pronounced  on  the  prisoner  is 
the  puniahment  prescribed  by  the  act  of  the  fifteenth  of  Decem- 
ber, 1845,  to  abolish  the  punishment  of  death  in  cases  of  for- 
geiy  and  counterfeiting;  and  that  being  the  opinion  of  this 
court,  judgment  will  be  awarded  accordingly.  The  motion  is 
dismissed. 

BmEABBSON,  EvAVSy  BuTLm,  Wabdiaw,  and  Fbost,  JJ.,  con- 
curred. 

EvmxNCB  or  Similab  OinBNais,  whxn  ADioasnBLB  to  Show  FaieoinaV 
Intent. — ^In  caaes  of  ooimterfeitiiig:  SkUe  v.  Van  Houtet^  4  Am.  Dec  407; 
Suae  V.  BmiUh,  5  Id.  182;  Hen  v.  StaU,  22  Id.  767.  In  cases  of  obtaining 
goods  under  false  pretenses:  Mayer  ▼.  People^  80  N.  Y.  364.  In  PtopU  v. 
Shdmanp  cited  in  a  note  on  page  873,  to  this  Isat-named  case,  Earl,  J.,  elabo 
rately  reviews  the  olaas  of  cases  in  which  snch  evidence  Is  adndsaible.  In 
cases  of  larceny,  where  the  taking  is  accomplished  by  means  of  fraad, 
or  device:  Shkpply  v.  PeopU^  86  K.  Y.  87A. 
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GOUBDIN  V.  DaVIEL 

[8  VsnoMAaamrtm  L4W,  48L] 

DuGUPAinnr  buwuw  tbb  DnoBinxQH  ov  Lahd  onatrimil  in  &  dMriiTa 
deed,  and  the  advwfeiiement  of  nlet  or  crvn  tha  Isry,  will  not  difoattiM 
daad  aftsr  the  lapaa  of  fifty  yean. 

Dhsiptioh  ov  Lahs  ih  a  OoNTSTABOiy  aa  '*all  that  tcaot  of  land*  aitoata 
in  tlia  diatriot  of  Charlaatoii»  oontalniiig  aaranty  aoraa  by  coiiipatation» 
be  the  oanie  more  or  leaa»  butting  and  bounding  on  the  north  by  Santaa 
riT«r»  waatwardly  on  landa  of  W.  R.  Bvfiai  Jamea  SinUar,  and  on  the 
Una  diTiding  Orangebnig  and  Ghariaalon  diatriota,  aoath  on  landa  of 
Sinklar,  and  oomprnhandf  ng  all  the  landa  in  Oharleaton  diatriot  balongtng 
to  the  eatata  of  Jared  Keilaon,  and  known  aa  the  aonthem  part  of  Keil- 
aon'a  ferry,"  will  paaa  all  the  land  within  aooh  boimdariaa,  aoKNintiqg  to 
almoat  one  thonaand  aorea. 

Cakdio  a  Lbasb  vbom  thb  PLAumw^i  DivnoB  of  tha  prendaea  in  diapsta, 
will  oaat  npon  the  defendant  the  burden  of  ahowing  a  paramount  title. 

Tbupasb  to  trj  title.  The  plaintiff  deriTed  his  title  to  Hbm 
pzemiaes  in  dispnte  from  a  ahexiff 's  deed,  giyen  in  ITM,  under 
ft  judgment  and  sale  against  the  estate  of  J.  NeOson.  The  de- 
fendant claimed  as  one  of  the  heirs  of  J.  Neilson.  Judgment 
was  giyen  for  the  plaintiff.  The  fnrUier  faets  appear  in  the 
opinion. 

PeHgru,  for  the  defendant 

MMitninger,  for  the  plaintifl. 

O'NBALLy  J.  In  this  case,  the  seal  irith  which  the  defendantfs 
motion  has  been  pressed  upon  the  conrt,  and  onr  unfeigned  re- 
spect for  and  confidence  in  the  attorney  aigning  for  him,  haye 
induced  a  greater  oonsidexation  of  this  case  than  its  merits  othei^ 
wise  would  have  receiTed;  for  it  does  seem  to  me  a  Tezy  plain 
case,  and  in  three  different  ways  the  plaintiff  showed  a  right  to 
recoTcr,  paramount  to  any  other  title  presented  to  us. 

1.  As  to  the  construction  of  the  sheriff's  deed.  If  it  be  true 
(as  I  suppose  it  is),  that  the  sherifTs  adyertisement  was  in  eri* 
dence  on  the  trial  below  (although  I  haye  neither  note  nor  recol* 
lection  of  it),  it  can  not  help  the  defendant,  for  two  reasons: 
1.  The  description  in  it  is  not  at  war  with  that  contained  in  the 
deed;  it  describes  the  property  to  be  sold  as  '^the  dwelling- 
house,  land,  and  buildings  belonging  to  Neilson's  feny  on 
Santee,  and  that  part  of  the  feny  comprehended  in  Oharleston 
district.''  What  was  the  land  belonging  to  Neilson's  ferry  t 
This  the  adyertisement  does  not  show.  It  is  to  be  ascertained 
by  proof  aliunde;  another  deed  may  as  well  fix  it,  as  any  other 
proof.    The  dwelling-house  and  much  of  the  cleared  land  were 
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Bontli  and  west  of  Eataw  creek;  and  for  anyfliing  which  the  ad., 
yertisement  diBdoees,  there  might  have  been  one  thousand,  as 
well  as  serenty  acres,  attached  to  the  ferry.  But,  2.  After  a 
lapse  of  fifty  years,  if  there  were  any  discrepancy  between  the 
deed  and  the  adyertisement,  or  even  tho  leyy,  we  would  not  per^ 
mit  it  to  defeat  the  deed,  bat  would  presume  omnia  rile  acta,  so 
that  the  whole  question  is  upon  the  construction  of  the  deed  of 
the  sheriff.  It  describes  the  land  sold  and  conveyed  as  ''  all 
that  plantation  or  tract  of  land,  situate,  lying,  and  being  in  the 
district  of  Oharleston,  containing  seventy  acres  by  computation, 
be  the  same  more  or  less,  butting  and  bounding  to  the  north  on 
Santee  river,  westwardly  on  lands  of  William  B.  Davis,  James 
Sinkler,  and  on  the  line  dividing  Orangeburg  and  Oharleston 
districts;  south  on  lands  of  James  Sinlder,  and  comprehending 
all  the  lands  in  Oharleston  district  belonging  to  the  estate  of 
Jared  Neilson,  and  known  as  the  southern  part  of  Neilson's 
feny."  Let  this  be  read  to  any  one,  and  ask  what  land  is  con- 
veyed. The  answer  will  be  at  once,  all  Jared  Neilson's  land  in 
Charleston  district,  lying  within  the  boundaries  indicated;  and 
it  is  only  when  an  ingenious  mind  tasks  itself  to  start  up  objeo- 
tions  to  it,  that  any  doubt  can  be  raised.  It  can  not  be  that 
quantity  can  govern,  for  it  is  conceded  that  much  more,  unques- 
tionably, passes  under  the  deed.  Nor  can  the  description 
*'  known  as  the  southern  part  of  Neilson's  ferry,*'  control  the 
more  comprehensive  description  in  the  deed;  for  we  know  it 
was  intended  to  sell  the  southern  landing  of  Neilson's  ferry,  and 
the  land  attached  and  enjoyed  with  it  by  Mr.  Neilson.  What 
that  was,  would  be  the  difficuliy.  It  was  not  the  fifty  acres,  or 
perhaps  more,  lying  between  Eutaw  creek  and  Santee  river,  for  the 
dwelling-house,  and  much  of  the  cultivated  land,  was  outside  of 
these  boundaries.  That  they  usually  passed  as  incident  to  the 
ferry.  Is  manifest,  from  the  description  and  reservation  in  the 
first  lease  from  Oourdin  to  Bichbourg  in  1798. 

But  it  is  supposed  that  the  quantity,  seventy  acres,  more  or 
less,  is  the  first  certainty  in  the  deed;  and  that  being  false, 
according  to  Dowtie^s  Ca$e,  3  Bep.  9,  the  whole  description  is 
bad,  and  nothing  passes.  In  DowM%  Ca»e  the  description  was, 
all  the  grantor's  ^*  tenements  and  cottages  situate  in  the  parish  of 
St.  And^w,  in  Holbom,  in  the  occupation  and  tenure  of  Will- 
iam Gardiner."  The  grantor  had  nothing  in  St.  Andrew,  but 
he  had  five  tenements  in  St.  Sepulchre,  in  the  occupation  of 
William  Gardiner.  Dowtie^s  Ca»e  was,  I  think,  rightiy  decided; 
but  not  for  the  very  technical  reason,  that  the  first  part  of  the 
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deBcription  was  bad,  and,  inerefore,  the  aeoond  part  of  the  de- 
scription,  although  tnie,  oould  oonyej  nothing — ^tmt  simply 
because,  taking  the  whole  desoription  together,  it  was  not  at  aU 
certain  the  grantor  intended  to  convey  the  tenements  in  St. 
Sepulchre.  But  take  it  upon  Lord  Ooke's  distinction,  that  the 
first  certainty  being  bad,  the  whole  desoription  is  bad,  stQl 
I  do  not  think  the  defendant  can  be  helped;  for  I  deny  that 
quantity  has  erer  been  regarded  as  a  certainty  in  a  deed.  It  is 
altogether  too  uncertain  a  matter  to  have  such  an  effect  It  de- 
pends upon  measurement,  oalcuhition,  and  is  often,  as  in  this 
case  (*^  by  computation''),  a  mere  guess;  and  hence  has  been  uni- 
versally regarded  as  too  indefinite  to  control  matters  susceptible 
of  more  certainty  as  boundaries.  The  place  where  land  lies,  as 
in  Oharleston  district,  may  indeed  be  regarded  as  a  certainty; 
and  under  sucha  desoription,  it  is  possible  land  in  Sumter  might 
not  pass,  though  an  extreme  case  of  desoription  might  even  over- 
rule the  locality  given  by  the  deed.  We  have  so  many  cases 
referring  to  boundaries,  and  giving  them  preference  to  quantity, 
that  it  can  not  be  necessary  to  do  more  than  to  refer  to  Ikdwood 
V.  Oraham,  1  Bich.  491,  and  BarMale  v.  Ibomer,  Harp.  290. 
Take  the  boundaries  given  by  the  deed,  and  there  is  no  doubt 
all  the  land  covered  by  the  verdict  is  covered  by  the  deed;  so 
there  is  nothing  wrong  here.  But  the  defendant  had  the  full 
benefit  of  the  discrepancy  in  the  description;  for  although  I  told 
the  jury  that  the  description  in  the  sheriff's  deed  would  cover 
the  land,  yet,  if  they  thought  the  smallness  of  the  quantity 
mentioned  in  the  deed,  and  the  other  circumstances  relied  on  in 
the  defense,  rendered  the  desoription  so  uncertain  that  they 
could  not  identify  the  land  conveyed;  that  then  the  defendant 
was  entiUed  to  the  benefit  of  this  doubt,  and  on  it  they  might 
find  for  him,  tmless  there  was  something  else  in  the  case  which 
would  prevent  them.  This,  I  am  sure,  was  giving  the  defend- 
ant all  he  oould  ask,  and  perhaps  a  littie  more  than  he  was 
entiUed  to. 

2.  But  laying  the  sheriff's  deed  out  of  the  question,  the  plaint- 
iff could  stand  on  Bichbouig's  deed  alone,  and  recover;  for  as 
soon  as  the  giant  to  Fairar  was  shown,  and  the  conveyance  to 
Jared  Neilson  (deed),  the  plaintiff  had  a  right  to  say,  Jared 
Neilson,  jun.,  who,  in  1806,  entered  and  claimed  as  devisee  or 
heir,  was  paid  for  his  daim,  and  abandoned  the  possession  to 
Bichbourg,  the  tenant  of  the  devisor  of  the  plaintiff;  and  that 
Bichbourg,  in  1810,  conveyed  to  him  the  land  in  dispute;  and 
that  he  and  his  devisee,  the  plaintiff,  have  been  in  possession  of 
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part  of  the  land  erer  mnce,  and  these  faots  would  be  enough  to 
prerame  a  deed  from  Jared  NeOaon,  jnn.  Bnt  it  is  unneceaaaiy 
to  reeort  to  that,  for  on  the  plaintifffl  producing  the  deed  from 
Richbonig  to  his  deTieor,  and  proving,  as  he  did,  that  he  (Bich- 
booxg),  as  the  tenant  of  the  derieor,  held  poaaeBsion  of  part  of 
the  Famur  traot  for  five  years  before  1824,  it  made  his  title  per- 
fect against  all  who  were  miijuria,  and  ereiy  one  is  so  regarded 
untQ  the  contrary  appears.  Saoh  a  possession,  in  reference  to 
color  of  title,  operates  as  a  conyeyanoe  from  the  person  last 
seised  according  to  the  paper  title,  to  the  person  in  possession. 
That  Biohbomg's  deed  was  a  yery  sufficient  color,  is  abundantfy 
shown  by  referring  to  Bead  y.  E^eri,  1  Nott  &  M.  880.  Judge 
Smith,  who  was  a  yery  experienced  land  lawyer,  speaking  of  the 
words  in  the  statute  of  limitations,  says:  "  The  word  titles  is  a 
technical  word  also,  as  well  as  the  word  possessions,  with  whidi 
it  is  connected.  And  the  popular,  as  well  as  legal,  definition  of 
it  is,  the  eyidence  of  the  right  1^  which  a  party  claims  to  be  the 
owner  of  real  or  personal  estate;  and  the  word  possessions  must 
mean  such  occupancy  as  the  whole  thing  is  capable  of  under  that 
title.  That  is,  if  a  person  has  a  deed  of  oonyeyance  for  one  hun- 
dred acres  of  land,  this  title  deed  is  eyidence  of  his  right;  and 
if  he  is  in  actual  possession  of  ten  acres  within  the  boundaxiea 
described  in  that  conyeyance,  he  is  legally  in  possession  of  the 
whole,  because  this  is  tiie  only  possesion  of  which  the  thing  is 
susceptible.*' 

8.  The  defendant  is,  howeyer,  in  another  way,  cut  off  from  a 
yerdict.  On  the  ninth  of  October,  1816,  he,  together  with 
Thomas  Lehre,  sen.,  leased  from  the  plaintilTs  deyisor,  for  ten 
years,  Neilson's  feny,  and  about  two  hundred  acres,  bounded 
by  Santee  riyer,  north;  John  N.  Dayis,  west;  east  by  Eutaw 
creek,  and  south  by  a  line  parallel  with  the  riyer.  What  land 
is  coyered  by  this  description  ?  A  part  of  the  Farrar  grant,  it 
is  conceded,  is  coyered  by  it.  The  defendant,  under  this  lease, 
held  and  cultiyated  a  part  of  the  yery  land  which  he  now  claims, 
for  two  years.  Although  the  lease  may  not  haye  the  effect  of  an 
estoppel,  yet  it  is  such  an  admission  of  the  plaintiff^s  titie  as  will 
cast  upon  the  defendant  the  burden  of  showing  a  paramount 
titie.    This  he  has  failed  to  do. 

The  motion  is  dismissed. 

BioHABDSON,  Eyiss,  BuTZAB,  WABDLiLw,  and  Vbo&i,  JJ.,  oon* 
onrred. 
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Davis  v.  Mubfht. 

[9  BnsABDMMli  Law,  mo.] 

Uakxb  of  a  Pbomjsbobt  Note  os  Which  Judgment  Iim  been  randarad 
for  its  fftoe  value,  although  part  of  the  note  has  been  paid,  can  not  reoorer 
back  the  amount  so  paid  from  the  holder  of  the  note. 

Pbooeedxho  to  recoTer  back  fifty  dollars  paid  on  a  promiasoiy 
note  on  which  defendant  had  obtained  judgment  for  its  Isoe 
value.  Judgment  on  the  note  was  giyen  on  the  maker's  datauli. 
The  court  held  the  plainti£f  estopped  by  the  judgment 

CaldweU^  for  the  plaintiff. 

H.  Summer,  for  the  defendant. 

BiCHABDSONy  J.  If  the  right  to  recover  back  mon^  adjudged, 
were  allowed  upon  the  allegation  of  neglect  or  OTersight,  or  un- 
der any  other  supposition — actual  fraud  always  excepted — ^tfaen 
judgments  would  be  no  longer  condusiTe  of  the  questions  made 
for  the  court;  and  verdicts  would  no  longer  be  veredicta,  or  the 
true  and  final  response  to  issues  before  the  jury.  We  can  not 
open  the  resjudwala;  and  as  little  can  we  change  the  meaning 
of  a  strict  payment,  by  calling  it  some  other  contnct.  The 
fifty-five  dollars  so  paid,  never  was  money  that  Davis  could  sue 
for.  It  had  gone  to  lessen  the  amount  he  owed;  this  was  its 
destination  and  no  other;  that  is,  it  was  payment,  and  not  the 
consideration  of  a  new  contract.  Once  allow  his  right  to  re- 
cover back  such  payment,  and  accord  and  satisfaction,  a  fraud 
neglected  to  be  pleaded,  or  any  other  defense  so  n^lected, 
might  be  made  the  cause  of  a  distinct  after-action,  by  unlucky 
or  negligent  defendants. .  Once  break  the  rule  of  the  conclusive- 
ness of  judgments  upon  the  whole  res  judicata,  and  Davis  might 
bring  a  second  or  many  actions,  successively,  for  divers  pay- 
ments or  sundry  accords,  etc.,  not  yet  recalled  to  mind  at  this 
first  suit  for  retributive  justice.  And  if  so,  by  dear  reciprocity  of 
rights.  Murphy  might  bring  his  second  action  to  overturn  Davis' 
retributive  recovery,  and  so  on,  toHes  quoiies.  But  it  may  be 
seen  at  a  glance,  that  this  would  be  too  unsafe  and  disorderly 
in  practice,  to  be  indulged  on  account  of  a  hard  case.  The 
proper  and  wise  policy  of  the  res  judicata  is  indicated  by  the  law 
maxim,  irderest  retpubliccB  vi  aU  finis  liHum.  The  action  that  is 
adjudged  by  a  competent  court,  must  stop;  and  although  an  in- 
dividual may  suffer,  the  order  of  society  is  paramount. 

On  the  score  of  authority,  it  would  be  difficult,  I  apprehend, 
to  find  a  commentator  on  law  who  does  not  assume  the  principle 
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of  the  oonelnsiTeiieM  of  judgmentB  as  unqueatioiiahle;  or  & 
writer  on  eTidenoe  who  does  not  expressly  lay  it  down,  as  not 
to  be  ayerred  against  by  either  party.  I  will  cite  a  single  in- 
stance for  example  of  the  rest.  Professor  Ghreenleaf ,  sec.  522, 
says:  **  Justice  requires  that  eyery  cause  be  once  fairly  and  im- 
partially tried;  but  the  public  tranquillity  demands,  that  haying 
been  once  so  tried,  all  litigation  of  that  question,  as  between 
those  persons,  should  be  closed  for  eyer."  The  writer  then 
enumerates  the  apparent  exceptions,  and  comes,  at  section  628, 
to  this  conclusion:  **  that  the  rule  should  apply  only  to  that 
which  was  directly  in  issue,  and  not  to  eyeiything  that  was  in- 
cidentally brought  into  contioyeray  during  the  trial."  This  is 
unquestionably  the  meaning  of  the  rule  of  what  is  called  the 
re9  judicata^  and  renders  it  final  and  condusiye.  So  that  the 
question  of  the  case  before  the  court  is  this:  Has  the  balance  of 
the  note,  and  of  course  the  payment  on  which  the  balance  de- 
pended, passed  into  the  judgment?  Assuredly  this  was  the 
precise  point  decided  and  fixed;  the  amount  due,  as  the  only 
important  point,  after  the  note  was  admitted  to  be  genuine, 
tranxU  in  remjudicaium. 
The  motion  is  therefore  dismissed. 

(yNsALL,  Etaxb,  Wabdlaw,  and  Fbost,  JJ.,  conourred. 


Dmnm  avd  Oavbm  of  Aonov,  Qmob  Psmmms  oaa  not  be  agidB  m- 
■Mted  in  another  rait.  Xliia  ia  the  general  rule.  A  few  oaaea  baye»  however, 
been  decided,  under  oirg-wMrtfanffffff  irfiwilw  to  tboae  foond  in  the  principal 
eaae,  where  the  debtor  haa  been  pennitted  to  recover  the  amoont  of  the  pari 
payment  made  by  him,  after  a  judgment  for  the  foil  amoont  of  hie  original 
indebtedneea  had  been  rendered  against  him.  In  oommentiqg  npon  theee 
eaaea,  Mr.  Freeman  aaya:  "There  oan  be  no  doubt  that  theee  deoidona  are  in 
direct  conflict  with  the  tme  role  npon  the  sabjeot,  that  th^  were  indnced  by 
yielding  to  the  hardship  of  the  partioolar  cases  in  which  they  were  pro- 
noanoed,  and  are  good  illnstrations  of  the  maxim,  'that  hard  cases  make  bad 
prscedentL*    They  are  altogether  inconsistent  with  a  vast  nombsr  of  Bng- 

lish  and  American  aathoritieat''  Vremaan  en  Judgment^  sees^  ttS^  flB6b  and 

»^-  • 

CBSeQ. 
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IS  BwiHiansmTi  L4W,  smj 

Braacns  on  a  Fboiixsbobt  Note  abb  vot  DmcmAWomp  horn  liabilttif  bf 
wasoB  of  the  coverture  of  the  maker. 

BifBnBiTATlovB  Madb  bt  thb  Patu  or  A  PBOMnaoBYNofi  to  a  snvslgrt 
for  the  pnrpoee  of  indncing  him  to  sign  it,  to  the  eiSMt  that  hjssjgnstsie 
was  only  wanted  as  a  matter  of  form,  in  order  to  comply  with  the  leqinie- 
ments  of  the  ordinary,  ia  not  snch  a  frand  on  the  surety  as  to  dtsohaige 
him  from  liability. 
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Assumpsit  against  Margazet  Head,  as  malcer,  and  Dean  and 
Adams,  as  snzeties,  on  a  promissory  note.  M.  Head  pleaded 
oorertnre,  which  waa  allowed,  and  judgment  gi^en  against  tha 
other  defendants.    The  farther  fsots  appear  in  the  opinion. 

Chiffin,  for  the  defendants 

Bonham,  for  the  plaintiff. 

Fbost,  J.  The  first  ground  of  appeal  insists  that  the  sore* 
ties  to  a  joint  and  seyeral  note  may  except  to  the  coyertnre  of 
the  prinoipal  debtor,  in  discharge  of  their  liabOiiy.  It  is  true, 
as  a  general  role,  that  the  extinction  of  the  principal  obligation 
extingaishes  that  of  the  sorely.  Bnt  a  distinction  must  be  ob- 
served between  sach  exceptions  to  the  contract  as  are  personal 
to  the  principal,  and  such  as  affect  the  contract  itself.  Fraud, 
illegality,  or  mistake,  which  may  rescind  the  contract  of  the 
principal,  induces  the  discharge  of  the  sureties;  but  if  the  in- 
validity of  the  contract  rests  upon  reasons  personal  to  the  prin- 
cipal, in  the  nature  of  a  privilege  or  protection,  the  principal 
acquires  a  personal  defense  against  the  contract,  which  notwith- 
standing subsists  and  may  charge  the  sureties.  The  minority 
of  the  principal  does  not  dischaige  the  sureties.  In  Maggs  ▼• 
Ames,  4  Bing.  470,  it  was  held  that  the  parties  to  a  guaranty  of 
the  payment  of  goods,  to  be  supplied  to  a  manied  woman,  were 
responsible.  The  liability  of  the  surety  in  such  case,  may  be 
supported  on  the  ground  that  he  shall  not  protect  himself  by 
alleging  the  incompetency  of  the  supposed  principal;  whidi 
may  have  been  the  very  motive  with  the  other  contracting  parly 
for  requiring  securiiy;  and  by  analogy  to  the  law  of  prindpiJ 
and  agent,  the  surety  may  be  held  liable  as  principal,  for  an 
engagement  he  has  made  in  behalf  of  one  who  was  incompetent 
to  contract. 

The  defense  of  fraud  made  by  Adams,  rests  on  the  proof  that, 
at  the  time  he  consented  to  join  in  the  note,  Sinyley  told  him 
that  his  signature  waa  only  wanted  as  a  form,  to  comply  with 
the  order  of  the  ordinary.  It  is  so  common  for  the  party  served, 
in  order  to  relieve  the  weight  of  the  obligation,  and  quiet  the 
apprehensions  of  the  sureiy,  to  rejireeent  the  act  as  necessaiy 
only  in  compliance  with  a  formal  requirement,  that  it  can  not 
readily  be  supposed  any  person  is  defrauded  by  such  a  repre* 
sentation.  It  is  too  palpably  inconsistent  with  the  act  of  the 
party  to  be  charged,  to  admit  a  belief  that  he  has  been  imposed 
upon;  and  if  allowed  to  discharge  such  contracts,  they  would 
serve  no  purpose  of  security.    It  was  after  Adams  had  con- 


762  EiBKLAiO)  v.  Wat.  [S.  Carolina, 

aented  to  sign  the  note,  that  Smylej  said  to  bim,  it  would  be 
paid  from  Margaret  Head's  share  of  the  estate.  Adams  was  not 
therefore  induced  by  this  statement  to  become  her  soieiy,  and 
can  not  allege  it  as  a  fraudulent  misrepresentation  to  discharge 
him.  If  it  could  be  construed  into  a  promise  by  Smyley,  it 
was  gratuitous;  but  it  seems  to  have  been  merely  an  expectation 
of  payment  from  that  source,  which  Smyl^  held  out  to  Adams; 
and  not  a  conditional  engagement  in  consideration  of 
Adams  joined  in  the  note. 
The  motion  is  refused. 

BiOBABDSON,  Etaxb,  and  Wabmjlw,  JJ.,  ooneoned. 

(yNsAix,  J.    I  dissent  as  to  the  liability  of  Adama. 


Obuqation  of  Surktt  Baoous  Exxnror  by  the  extinotion  of  the  ol)lifg»> 
tion  of  the  prindpel.  An  ezoeptioii  to  this  role  enstB,  whenever  the  extiae- 
fcioa  of  the  prinoipAl'a  oWigetion  arieee  from  oeneee  which  originate  in  the  iMr. 
and  not  in  tlie  volnntery  aot  of  the  ereditor:  Johmtm  y.  PUmt^nf  Btmk^  4S 
Am.  Dec  480. 


KiBKLAND  V.  Wat. 

[S  BtoBASDeoali  Law,  4.] 

KrannB  or  Aoan  is  av  Essbhtial  Pabt  or  vhs  DnoaiFTioir  or  La» 
in  a  confeyenoe,  whmk  the  boondariee  are  not  defined  with  esffioient  oar- 
tainty. 

IkAOT  or  Land  GoircAiiaHo  Eight  Huhbbsd  amd  FoKTY-CBBxa  Acmn 
oan  not  be  oonTeyed  by  adeacription  of  "all  that  tract  of  land,  ocmtaining 
one  hundred  and  ninety  aorea,  more  or  leas,  aitoate  in  tlie  district  el 
fiamwell,  bounded  on  the  landa  of  William  Nimmona,  the  defendant^ 
andothera." 

Tbespass  to  tiy  title.  The  plaintiff  claimed  under  a  Bheriffs 
deed,  given  on  a  sale  nnder  a  judgment  against  Joshua  Smith. 
The  defendant  was  in  possession  as  a  tenant  of  the  heiis  of 
Smith.  Judgment  was  given  for  the  plaintiff^  whereapon  the 
defendant  moved  for  a  new  trial.  The  farther  facts  appear  in 
the  opinion. 

Patterson,  for  the  defendant. 

B.  R,  CarroU  and  Bauskett,  for  the  plaintiff. 

Fbost,  J.  The  deed  from  the  sheriff  to  the  plaintiff  describes 
the  land  conveyed  as  "  all  that  certain  piece,  parcel,  or  tract  of 
land  containing  one  hundred  and  ninety  acres,  more  or  less,  sit- 
uate and  being  in  the  district  of  Barnwell,  bounded  on  the  lands 
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of  William  KimmonBy  the  defendant,  and  others/'  Under  this 
description,  the  plaintiff  claims  a  tract  of  eight  hundred  and 
forty-three  acres,  originally  granted  to  Mayne.  The  tract 
claimed  satisfies  the  description  in  the  deed  so  far  as  that  land 
of  Joshua  Smith,  '*  the  defendant,"  is  found  on  one  side;  and  on 
another,  the  land  of  Lane,  which  a  few  years  before  the  date  of 
the  deed  had  belonged  to  Nimmons.  In  order  to  give  effect  to 
a  deed,  it  is  necessary  that  it  should  contain  such  a  designation 
of  the  thing  granted  that  it  may  be  identified  by  the  description. 
Land  may  be  described  by  the  name  of  the  owner  or  occupant, 
or  by  the  name  of  the  tract,  if,  by  either,  the  tract  is  well  and 
commonly  known;  or  by  boundaries;  or  by  reference  to  a  plat; 
or  by  the  number  of  acres.  The  certainly  of  the  description 
depends  on  the  accuracy  with  which  these  terms  are  applied. 
By  the  use  of  one,  or  all  of  them,  the  subject  must  be  so  de- 
scribed, that  it  may,  with  reasonable  certainty,  be  identified. 
The  rules  defining  tiie  certainty  necessazy  in  the  description  in 
a  deed  must  be  few  and  yeiy  general.  In  Sheppard's  Touchstone 
two  are  giyen,  pertinent  to  this  case.  First,  where  there  is,  in 
the  first  place,  a  sufiicient  certainty  and  demonstration:  and  af- 
terwards, an  additional  term  of  description,  which  fails  in  point  of 
accuracy,  it  may  be  rejected  as  surplusage;  and,  second,  that  if 
the  terms  of  designation,  which  are  essential  to  the  description^ 
can  not  be  satisfied,  the  grant  must  fail  of  effect  entirely;  or  so 
far  as  the  terms  of  description  can  not  be  satisfied. 

An  example  of  the  first  rule  is  found  in  the  case  of  Peay  ▼. 
Briggs,  2  Mill,  98  [12  Am.  Dec.  656],  wheie  the  deed  described 
the  land  by  metes  and  bounds  and  reference  to  a  plat,  and  by 
the  number  of  acres  it  was  said  to  contain,  more  or  less.  It 
was  held  to  pass  all  the  land  within  the  limits  described,  what- 
eyet  the  number  of  acres  might  be.  In  Barksdale  ▼.  Toomer, 
Harp.  290,  the  description  in  the  deed  was:  **  That  plantation, 
situate,  etc.,  now  in  the  occupation  of  A.  Y.  Toomer*'  (the 
vendee),  **  containing  nine  hundred  and  eighiy-siz  acres,  be  the 
same  more  or  less."  The  number  of  acres  was  rejected  as  sur- 
plusage. These  and  other  cases  like  them  proceed  on  the  ground 
that  the  first  description  1^  boundaries,  or  by  a  plat,  or,  as  in 
the  occupation  of  the  yendee,  was  complete  and  definite;  so  as 
to  make  it  apparent  that  the  tract  was  sold  by  the  described  lim- 
its, and  not  by  the  number  of  acres  it  might  contain.  If  such 
description  be  clear  and  demonstratiye,  it  must  prerail  against 
additional  and  inconsistent  terms  of  description,  which  may  be 
rejected  as  surplusage.    But  ordinarily,  land  being  purchased 
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and  estimated  in  value  by  the  quantity,  the  number  of  acrea, 
which  form  the  principal  consideration  in  the  price,  should  be 
treated  as  a  yeiy  material  part  of  the  description.  In  Talbot  t. 
Mason^  2  MoO.  440,  the  tract  was  described  in  the  deed  as 
*'  containing  three  hundred  and  sixty  acres,  bounded  on  lands 
belonging  to  James  McCrachen,  William  Williams,  Callet  Con- 
ner, and  others."  On  a  resurvey,  it  was  found  to  contain  only 
three  hundred  and  forty-three  acres.  A  discount  for  the  defi- 
ciency was  allowed.  Nott,  J.:  **  Whether  the  number  of  acres, 
or  the  metes  and  bounds,  constitute  an  essential  part  of  the  de- 
scription, must  depend  on  circumstances/'  ^*  The  land  is  not 
so  described  by  metes  and  bounds  as  to  furnish  any  data  bj 
which  the  number  of  acres  might  be  known.  It  is  described  as 
joining  the  lands  of  other  persons,  merely  for  the  purpose  of 
fixing  the  locality."  The  principle  to  be  deduced  from  the  case 
is,  that  where  there  is  not  a  su£Scient  certainty  and  demonstra- 
tion of  the  land  granted,  expressed  in  the  other  terms  of  de- 
scription, the  number  of  acres  is  an  essential  part  of  the  descrip- 
tion. The  case  is  an  example  of  the  second  proposition  of 
Sheppard's  second  rule,  that  a  grant  fails  so  &r  as  the  essential 
terms  of  description  can  not  be  satisfied;  and  that  for  such  fail- 
ure of  consideration  the  vendee  may  claim  an  abatement  from 
the  stipulated  price. 

It  may  be  objected  to  the  application  of.  Talbot  y.  Jfosem,  2 
McO.  440,  to  this  case,  that  the  erroneous  description  was 
matter  of  defense  by  the  vendee;  but  that  if  the  number  of 
acres  had  exceeded,  to  the  same  extent,  the  quantity  mentioned 
in  the  deed,  the  vendor  could  not  have  recovered  for  the  excess, 
but  the  same  would  have  vested  in  the  vendee  by  force  of  the 
deed.  If  this  were  admitted,  it  would  be  in  conformity  to  the 
rule  that  a  deed  shall  be  construed  most  strongly  against  the 
grantor;  and  that  though  he  may  have  relief  against  fraud  or 
mistake,  he  can  not  be  relieved  against  his  ignorance  of  the  num- 
ber of  acres  in  an  entire  tract,  described  in  the  deed  as  sold  to 
the  extent  of  its  boundaries.  But  the  defendant  in  execution  not 
being  a  party  in  person  to  the  deed  which  conveys  his  land,  the 
law  of  estoppel  against  a  grantor  does  not  apply,  in  its  full  ex- 
tent, against  him.  The  sheriffs  conveyance  operates  to  transfer 
his  title  and  interest  in  the  property  described  in  the  deed,  and 
to  that  extent  he  is  estopped.  But  he  may  except  to  the  sheriffs 
deed  of  release  on  account  of  irregularity  in  the  proceedings 
under  which  the  sale  was  made;  and  may  show  that  the  deed 
does  not  transfer  to  the  plaintiff  the  land  which  he  claims;  or 
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that  the  descriptioxi  is  so  Tagne  and  nnoeriain  that  nothing 
pa0868  by  the  deed. 

It  may  be  further  objeoted,  that  the  same  degree  of  ceriainiy 
18  not  required  in  the  official  deeds  of  the  shexiff  as  in  deeds 
between  parties.  There  may  be  found  some  yagae  intimations 
to  that  effect;  bnt  they  can  ayail  little  in  practice;  because  such 
less  degree  of  ceriainiy  can  not  be  defined,  and  admits  of  no 
roles  for  its  application.  Ereiy  contract,  by  whomsoeyer  made, 
must  express  the  intention  of  ilie  parties,  and  the  subject  of  it, 
with  such  certainiy,  that  the  reciprocal  rights  and  stipulations 
of  the  parties  may  be  clearly  and  demonstrably  ascertained.  If 
less  certainty  thaji  this  were  admitted  to  be  sufficient  for  the 
Judicial  enforcement  of  contracts,  rights  and  property  would  be 
subjected  to  arbitraxy  disposition;  to  require  more,  would  be  a 
denial  of  justice.  The  two  boundaries  1^  which  the  plaintiff 
claims,  do  not  afford  any  certainiy  and  demonstration  of  the 
grant.  By  reference  to  the  plat,  it  appears  that  they  do  not  in- 
close the  tract,  but  leaye  the  extent  of  it  wholly  undefined.  In 
Talbot  y.  MMarif  supra,  a  more  complete  description  by  bounda- 
ries was  held  to  fix  only  the  locaHiy.  To  reject  the  number  of 
acres,  would  destroy  the  only  certainty  in  the  description  by 
which  the  land  was  sold  and  bought.  Qiying  effect  to  the  num- 
ber of  acres  mentioned  in  the  deed,  as  an  essential  part  of  the 
description,  it  does  not  appear  that  the  tract  found  for  the 
plaintiff  in  this  suit  was  the  same  which  was  conyeyed  to  him 
by  the  sheriff.  A  tract  answering  to  the  other  imp^ect  terms 
of  description,  but  containing  eight  hundred  and  foriy-three 
acres,  is  not  the  same  which  was  described  as  containing  one 
hundred  and  ninety  acres.  The  sheriff  conyeyed  to  the  plaint- 
iff a  tract  containing  this  quantity.  Either  it  does  not  exist,  or 
the  plaintiff  has  not  produced  the  proof  of  its  location.  In 
order  that  the  plaintiff  may  recoyer,  he  must  satisfy  the  essen- 
tial terms  of  the  description  by  which  the  subject  of  the  grant 
to  him  was  designated  in  the  deed  under  which  he  claims  title. 
This  he  failed  to  do.  Butashemay  supply  the  proof,  a  new  trial 
is  ordered. 

BioHAfiDSOir,  (XNsALL,  EyAVs,  and  Wabdlaw,  JJ.,  concurred. 


DxscBiFnoN  or  Lahds  or  Dsbd,  how  Oohbteuxd  akb  fiiooivaiLSD:  Sm 
ffeaUm  v.  Hodgea,  80  Am.  Deo.  731,  and  note;  Norwood  y.  Bifri,  42  Id.  100^ 
and  prior  cum  in  thie  aeriei  cited  in  note. 


y 


756.  KiNQMAN  u  Oloveil  [S.  Caxolinai 

Kingman  v.  Gloveb. 

[t  BUHASMOV't  Law,  27.] 

Abbbbviaiiov  *' Est."  in  a  Tax  Wabsulnt  will  be  oonstniad  to  mettn  estate. 

Owns  or  Rial  Ectatb,  Who  doss  not  RETcrftN  his  property,  nor  pay  his 
tax,  as  required  by  statute,  can  not  dispute  the  I^gility  of  an  aoaesament 
in  the  name  of  another,  made  upon  the  return  of  the  owner's  agent. 

Shkutf'b  Dxsd  to  Land,  Madx  Sxvxbal  Ybabs  ArrxB  thx  Sale,  relates 
back  to  the  date  thereof,  so  as  to  protect  a  purchaser  who  has  taken  pes- 
sesnon  before  the  execution  of  the  deed,  but  after  the  sale. 

Tbispa88  to  try  title.  The  plaintiffii  claimed  as  heirsof  Colonel 
Hammond,  and  the  defendant  under  a  sheriffs  sale  for  non- 
payment of  taxes  assessed  against  the  estate  of  E.  A.  Hammond, 
his  wife.    The  further  &ots  appear  in  the  opinion. 

Oriffin  and  Pope^  for  the  defendant. 
Wardlaw  and  BavsheU^  tot  the  plaintiflk 

Fbost,  J.  The  facts  material  to  the  underBtanding  of  the 
points  deeidedy  are,  that  the  title  to  the  land  in  dispute  was 
▼ested  in  the  plaintiflh  prior  to  NoTcmber,  1841,  when  the  de> 
f endant  purchased  a  lease  of  it  for  seven  years,  at  a  sale  by  the 
sheriff  under  a  tax  execution.  The  defendant  entered  in  Jan- 
uary, 1842,  but  did  not  take  a  deed  from  the  sheriff  until  Octo- 
ber, 1844,  which  is  the  date  of  the  deed.  The  plaintiflfa'  writ  was 
sued  out  in  September,  1843.  Before  it  was  sued  out,  but  after 
the  entry  by  the  defendant,  several  of  the  plaintiflh  had  aliened 
their  interest  in  the  land. 

The  questions  made  in  the  case  are,  whether  an  action  of  tres- 
pass to  try  title  can  be  maintained  by  a  party  who  had  aliened  or 
been  divested  of  the  title  before  the  suit  was  commenced,  for  the 
recovery  of  damages  and  mesne  profits  against  a  trespasser  on  his 
possession  before  the  title  was  divested;  whether  the  sale  of  the 
seven  years  lease  of  the  land  in  dispute  to  the  defendant,  was 
void  on  account  of  alleged  irregularity  in  the  tax  execution;  and 
whether ,  if  the  sale  was  valid,  the  deed  of  lease  should  have  relation 
back  to  the  date  of  the  sale,  so  as  to  protect  the  defendant  from 
the  plaintiffs  claim  for  damages.  Assuming  the  affirmative  of  the 
first  question,  which,  however,  it  is  not  necessary  nor  intended 
to  decide,  the  plaintiffs  can  not  retain  their  verdict,  if  the  sale 
under  the  tax  execution  is  valid,  and  the  deed  have  relation  back 
from  its  date  and  delivery  to  the  time  of  sale.  It  is  necessaiy, 
in  deciding  the  validity  of  the  sale  under  the  tax  execution, 
to  advert  to  the  acts  of  the  legislature,  regulating  the  manner  of 
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making  retums  for  taxes,  and  the  process  for  recoTery  in  case  of 
default  to  pay  them. 

The  act  of  1808,  5  Stat.  666,  directs  that  eYerj  person  or  his 
agent  shall  make  a  return  for  taxation  of  the  properly  held  in 
his  own  right,  or  in  the  right  of  any  person  he  may  represent. 
The  act  of  1813,  Id.  705,  requires  that  the  person  making  a 
return  of  properly,  shall  take  an  oath  that  it  contains  all  the 
property  which  he  may  be  **  possessed  of,  interested  in,  or  enti- 
tled to  in  his  own  right,  or  in  the  right  of  any  other  person, 
either  as  guardian,  trustee,  attorney,  agent,  or  in  any  other  man- 
ner whatsoeyer."  If  the  tax  assessed  be  not  paid,  the  act  of 
1788,  Id.  52,  directs  the  tax  collector  to  leyy  thd  sum  due, 
by  warrant  signed  and  sealed  and  directed  to  a  constable,  re- 
quiring him  to  levy  the  same  by  distress  and  sale  of  the  default- 
er's property;  and  if  no  such  distress  can  be  found,  and  the  de- 
&ulter  shall  neglect  or  refuse  to  point  out  lands  or  produce 
goods,  whereon  the  moneys  so  assessed  may  be  forthwith  ley* 
led,  then  the  constable  shall  take  the  body  of  the  defaulter  and 
oonmiit  him  to  jail.  The  form  of  the  warrant  prescribed,  which 
is  still  used,  is  to  the  following  effect:  '*  A.  B.,  tax  collector,  of, 
etc.,  to  ,  constable,  etc.    Whereas,  hath  been  duly 

assessed  by  me,  the  subscriber,  etc.,  the  sum  of  dollars, 

for  defraying  the  charges,  etc.,  which  hath  neglected  to 

pay:  These  are,  therefore,  to  command  you  to  leyy,  by  distress 
and  sale  of  the  lands,  goods,  and  chattels  of  the  said  ,  the 

the  sum  of  ,"  etc.    The  form  of  the  warrant  then  proceeds 

to  direct  the  constable,  if  the  person  shall  n^lect  or  refuse  to 
point  out  lands,  etc. ,  by  which  the  amount  of  the  execution  may 
be  levied,  to  conmiit  him  to  jail.  The  act  of  1791, 1  Faust,  169, 
directs  the  tax  collector,  after  levy  on  the  property  of  any  de- 
faulter, to  advertise  the  sale  thereof  for  three  weeks,  in  a  news- 
paper, or  by  notice  posted  in  three  public  places  of  the  parish 
or  district;  in  which  notice  shall  be  expressed  the  sum  due  by 
the  defaulter,  and  the  property  leried  on;  and  sales  shall  be 
made  at  the  court-house.  If  the  sale  be  of  land,  the  same  shall 
not  be  sold  for  a  period  exceeding  seTen  years.  By  the  act  of 
1802,  6  Stat.  449,  tax  collectors  are  required  to  place  their  war- 
rants, for  collection,  in  the  hands  of  the  sheriff,  who  is  also,  by 
the  act,  required  to  collect  the  poor  tax,  and  by  the  act  of  1828, 
6  Id.  227,  the  road  tax. 

From  this  summary,  it  appears  that  a  return  maybe  made,  by 
any  person,  of  the  property  of  which  he  may  be  possessed,  as 
trustee,  guardian,  agent,  or  in  any  manner  whatever;  that  if  the 
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assessed  tax  be  not  paid,  the  tax  collector  shall,  by  warrant, 
quire  the  sheriff  to  leyy  the  same  by  distress  and  sale  of  the  de- 
faulter's properly;  and  if  no  such  distress  can  be  found,  and 
property  be  not  shown  by  the  defaulter,  that  his  body  be  taken 
and  imprisoned.  In  the  form  of  the  warrant  prescribed  by  the 
statute,  both  these  processes  are  combined.  The  union  of  them 
in  the  same  warrant  is  merely  a  matter  of  conTenience,  since  the 
act  provides  that  the  process  against  the  person  shall  be  enforced 
only  in  case  no  distress  of  property  can  be  made.  The  warrants, 
if  separately  issued,  would  substantially  comply  with  the  pro- 
visions of  the  act,  and  be  more  proper  when  issued  for  the  col- 
lection of  taxes,  assessed  on  the  property  of  a  deceased  person. 
Any  informality,  therefore,  in  the  warrant  against  the  person, 
will  not  vitiate  that  directing  a  distress  and  sale  of  property. 

In  the  printed  form  of  the  warrant  under  which  the  sale  was 
made,  the  first  blank  was  filled  with  the  words  "  est.  of  Mrs. 
E.  A.  Hammond,"  and  the  following  blanks  were  filled  with  the 
word  "  est."  only;  so  that  the  warrant  read,  ''  Whereas  the  est. 
of  Mrs.  E.  A.  Hammond  hath  been  duly  assessed  by  me,  the 
subscriber,  the  sum  of  dollars,  which  the  said  *  est.'  hath 

neglected  to  pay;  these  are,  therefore,  to  command  you  to  levy 
by  distress  and  sale  of  the  lands  and  goods  of  the  said  '  est.'  the 
sum  of  dollars,"  etc.    With  ctureless  inadvertence  of  the 

absurd  effect,  the  blanks  for  the  arrest  of  the  body  are  filled 
with  the  word  '*  est."  The  abbreviation  very  obviously  signifies 
estate,  meaning  of  Mrs.  Hammond.  All  that  part  of  the  war- 
rant which  directs  an  arrest  of  the  person,  may  be  struck  out, 
and  yet  the  warrant  be  legal  and  valid.  The  recital,  that  the 
estate  of  Mrs.  Hammond  is  indebted,  may  not  consist  with 
strict  legal  precision,  but  the  executory  part  of  the  wazxant  con- 
forms to  the  requirement  of  the  statute  when  it  directs  the 
sheriff  to  levy  the  amount  stated  of  the  Umds  and  goods  of  the 
estate  of  Mrs.  Hammond,  if  the  entire  title  had  been  vested  in  her 
during  her  life.  If,  after  reciting  that  the  estate  of  Mrs.  Ham- 
mond had  been  assessed  dollars,  the  next  blank  had  been 
filled  80  as  to  read  *' which  Samuel  Hammond,  trustee,  has 
neglected  to  pay,"  every  legal  and  critical  exception  would  have 
been  obviated.  The  direction  to  levy  the  warrant  of  the  lands 
and  goods  of  the  estate  of  Mrs.  Hammond  is  as  intelligible 
and  certain  as  if  it  had  been  expressed  in  the  formula  of  an  ex- 
ecution against  an  executor  or  administrator.  The  only  inform- 
aHiy  in  the  warrant,  then,  consists  in  the  recital  that  the  estate 
of  Mrs.  Hammond  had  neglected  to  i>ay. 


Biay,  1846.]  Einghan  u  Gloveb.  769 

But  it  is  insbted  that  tb  a  warrant  should  express  the  name  of 
some  person  who  is  liable  to  pay  the  tax.  This  would  be  more 
formal,  and  should  be  done;  but  in  some  cases  it  would  be  a 
mere  formality,  as  in  the  case  of  the  property  of  an  absentee 
returned  by  an  agent,  and  in  all  cases  of  the  return  of  the  prop- 
erly of  a  deceased  person,  unless  it  be  held  that  the  body  of  the 
executor  or  administrator  may  be  taken  under  the  warrant.  The 
common  apprehension,  overlooking  the  legal  representative,  is 
directed  immediately  to  the  property  of  one  deceased,  and  all 
credits,  liabilities,  and  properly  are  referred  to  his  estate.  That 
mode  of  expression  is  familiarly  understood,  and  there  can  be 
little  doubt  that,  in  almost  every  instance,  the  property  of  a  de- 
ceased is  returned  for  taxation  as  his  estate.  The  executor  or 
other  legal  representative  would  have  the  same  notice,  whether 
he  were  named  in  the  warrant  or  not;  nor  would  the  enforce- 
ment of  the  warrant  against  the  property  liable  to  distress  and 
sale  be  varied. 

It  is  further  objected,  that  the  land  was  not  the  estate  of  Mrs. 
Hammond,  but  vested  in  the  plaintiffs  at  her  death.  It  was  re- 
turned by  Colonel  Hammond,  as  it  had  been  ever  since  the 
death  of  Mrs.  Hammond.  He  must  be  considered  the  plaintiffs' 
agent,  and  his  act  their  act.  If  they  had  returned  the  property 
as  the  estate  of  Mrs.  Hammond,  they  could  not  complain  that 
execution  had  accordingly  been  levied.  If  the  owner  doea  not  re- 
turn his  property  nor  pay  the  tax  it  is  not  a  subject  of  just  com- 
plaint, if,  having  been  returned  by  his  agent  in  the  name  of 
another,  the  state  should  proceed  against  it,  as  if  the  return  was 
true.  It  would  cause  extreme  embarrassment,  if  the  tax  col- 
lector were  required  to  look  beyond  the  return,  and  investigate 
the  legal  title  to  all  the  property  returned  for  taxation,  at  the 
peril  of  a  trespass,  and  of  an  ineffectual  levy.  The  property, 
whoever  may  be  the  owner,  is  chargeable  for  the  assessed  tax, 
which  justifies  a  levy  and  sale,  if  it  be  not  paid;  and  no  injury 
can  be  done,  in  a  case  like  the  present,  to  any  citizen  who  prop- 
erly respects  his  obligation  to  the  sfcate,  for  the  payment  of  his 
portion  of  the  common  chai^  of  the  government,  or  who  exer- 
cises the  most  ordinary  vigilance  over  his  property.  Very  strict 
and  technical  adherence  to  forms,  should  not  be  required  from 
a  class  of  public  functionaries,  whose  duties  are  not  commonly 
supposed  to  require  any  peculiar  qualifications,  and  the  term  of 
whose  office  is  so  short  and  precarious,  that  few  derive  a  knowl- 
edge of  its  duties  from  experience.  If  the  process  which  the 
tax  collectors  are  authorized  to  issue,  does,  in  substance  and 
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effect,  comply  with  the  proTisions  of  law,  and  afford  to  the 
owner  of  properly  the  notice  which  may  be  necessary  for  ita 
protection,  formal  and  technical  exceptions  may,  without  incon- 
Tenience  or  danger,  be  disregarded.  In  this  case.  Colonel  Ham- 
mond had  ample  notice  of  the  proceeding  under  the  warrant. 
It  was  lodged  with  the  sheriff  in  May,  and  he  was  notified  of  ii. 
The  sale,  advertised  for  September,  was  postponed  two  months. 
One  or  more  of  the  plaintifls  also  had  notice.  No  means  of  pro- 
tection, which  could  have  availed  if  the  name  of  the  trustee  had 
been  inserted  in  the  warrant,  have  been  lost  by  the  omission. 

But  the  plaintiffs  can  not  retain  the  verdict.  The  action  can 
not  be  supported  for  the  recovery  of  the  land,  on  account  of  the 
misjoinder  of  the  plaintiffs,  several  having  conveyed  their  inter- 
est in  the  land  before  the  action  was  brought.  A  nonsuit  for 
this  cause  was  refused  at  the  trial,  on  the  ground  that  the  action 
might  be  maintained  for  the  mesne  profits  before  alienation. 
The  sale,  under  the  execution,  was  supported  by  the  circuit 
judge;  and  the  sheriff's  deed  held  to  transfer  to  the  defendant 
a  good  term  for  years.  The  defendant's  purchase,  however,  was 
allowed  as  a  defense  to  the  recoveiy  of  rent,  only  from  the  exe- 
cution and  delivery  of  the  deed,  which  created  the  term.  But 
in  McCaU  v.  OampbeU,  MS.  Cas.,  Dec.  1843,  it  was  decided 
that  a  sheriff's  conveyance  to  a  purchaser,  many  years  after  the 
sale;  put  the  purchaser  in  the  same  condition  he  would  have 
been  had  the  titie  been  executed  contemporaneously  with  the 
sale,  and  a  verdict  for  mesne  profits,  between  the  tune  of  the 
purchase  and  the  execution  of  the  titie  deed,  was  set  aside.  The 
defendant,  in  this  case,  did  not  enter  until  after  the  purchase 
from  the  sheriff.  The  plaintiffs,  therefore,  can  not  recover 
mesne  profits — and  a  nonsuit  is  ordered. 

BuHABDSOH  and  O'Nbaxj.,  JJ.,  concurred. 

EvAKS  and  Wabdiaw,  JJ.  We  dissent,  on  the  ground  that  the 
sheriff's  sale  was  void,  as  made  under  a  void  execution. 


Dooninre  or  Bxultxon  ab  Afpuxd  to  SmeBim'  Dxeds:  See  this  rabfeol 
iliionMad  at  langth  in  the  note  to  Jackmrn  v.  Ranmiff  15  Am.  Dee.  9I9»  aad 
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Febouson  v.  Colemax. 


(S  TtitMkmamfM  Law,  90.] 

InxBiniBiT  OxYxv  nr  Patment  ov  thb  Pubchasb  Pucn  ov  huok,  in  wfaloli 
<he  Tandee  promiMs  to  pay  to  the  rendor  nine  hnndxed  and  two  dol]an» 
if  ootton  ihoiild  riie  to  eight  cents  by  a  oertain  time,  and  if  not^  to  pay 
fire  hundred  dollan»  is  not  a  wager  on  the  prioe  of  ootton. 

"Br,**  nr  such  an  Aobssmimt,  mnst  be  oonatraed  to  mean  on  or  before,  and 
not  on  or  near. 

Assumpsit  on  a  written  instnunent,  bj  which  the  defendant 
promised  to  pay  the  plaintiff  nine  hundred  and  two  dollars  and 
fifty-eight  cents,  on  the  first  of  January,  1844,  if  cotton  should 
rise  to  eight  cents  by  the  first  of  NoTember,  and  if  not,  to  pay 
five  hundred  dollars.  On  the  trial,  it  having  been  shown  thai 
before  the  time  designated  cotton  had  risen  to  eight  cents, 
judgment  was  given  for  the  plaintiff  for  the  larger  sum.  The 
further  facts  appear  in  the  opinion. 

Boyce  and  Oregg,  for  the  defendant. 

Fbost,  J.  The  objection  chiefly  urged  against  the  instmotionB 
of  the  circuit  judge,  affects  the  construction  of  the  agreement  to 
pay  the  larger  sum  expressed  in  the  note,  **  if  cotton  should  rise 
to  eight  cents  by  the  first  of  NoTember  next."  It  appeared,  by 
admissions  at  the  trial,  that  the  defendant  was  treating  with  the 
plaintiff  for  the  purchase  of  a  tract  of  land;  and  declining  to 
giTC  the  price  which  the  plaintiff  asked,  it  was  agreed  that  the 
defendant  should  pay  a  certain  sum  if  cotfcon  advanced,  or  less 
if  it  did  not.  The  defendant  insists  that  the  import  of  the 
agreement  is,  that  ootton  should  rise  to  eight  cents  *^  at  or  near'' 
the  first  of  November.  The  various  significations  to  which  the 
necessities  of  language  have  applied  this  and  other  propositions 
would  render  any  construction  of  the  agreement,  based  on  a  criti- 
cal analysis  of  ite  meaning,  very  unsatisfactory.  But  it  may  be 
observed,  that ''  by,"  in  its  primitive  sense,  expresses  relation  to 
place;  though  by  various  remote  and  obscure  analogies  and 
casual  associations,  that  meaning  is  variously  modified.  In  re- 
lation to  place,  it  clearly  does  signify  '*  at  or  near,"  but  its  im- 
port is  more  indefinite  when  used  to  express  the  relation  of  time. 
In  this  application  it  signifies  "  on  or  before."  Many  examples 
of  this  sense  readily  occur.  If  a  contract  were  made  for  the 
delivery  of  an  article,  or  the  completion  of  work,  by  a  particular 
time,  to  be  paid  for  on  completion,  or  delivery,  a  claim  for  the 
price  would  accrue  on  performance,  whenever  that  might  be— 
for  the  agreement  provides  for  a  performance  and  payment  be- 


762  DoiQ  V.  Barklet.  [S.  Carolina^ 

fore  the  appointed  time,  but  leayes  the  time  of  performance 
wholly  indefinite.  It  would  be  more  difficult  to  derive  an  ex- 
ample of  the  defendant's  construction  from  the  transactions  of 
life.  The  popular  signification  of  words,  that  which  use  has 
made  familiar  in  the  affidrs  of  men,  must  be  adopted  in  giving 
construction  and  effect  to  their  contracts. 

The  objection  to  the  agreement,  that  it  is  a  wager,  is  plainly 
inapplicable;  for  the  parties  had  an  interest  in  the  contingency. 
The  defendant  purchased  the  land  at  the  lowest  price,  uncondi- 
tionally, but  contracted  to  pay  a  larger  sum  if  the  value  should 
be  enhanced  by  the  increased  value  of  its  product 

The  motion  is  dismissed. 

BioBABDaoH,  O'Nbaix,  Evahs,  Butlbb^  and  Wabulaw,  JJ.»  eon- 
curved. 


DoiG  V.  Babelet. 

[8  BlORABiMOii^  Law,  135.] 
Z21TKRE8T  ON  A  PBOHI8B0KT  NoTX  Whioh  IS  NOT  Paid  wheo  it  beoomeB  doa^ 
must  be  added  to  the  principal,  and  thereafter  the  aggregate  will  bear  in- 
tereet. 

AssuMPSTT  on  a  promissory  note  dated  November  80,  1840,  for 
the  sum  of  eight  hundred  and  fifty-three  dollars,  payable  on 
January  1,  1841,  with  interest  from  August  1, 1836.  Judgment 
was  given  for  the  plaintiff  for  the  sum  of  eight  himdred  and  fifty- 
three  dollars,  and  interest  thereon  from  August  1, 1835.  The 
plaintiff  moved  the  court  to  amend  the  judgment  so  as  to  allow 
interest  on  the  sum  of  one  thousand  one  himdred  and  seventy 
dollars  and  twenty  cents,  from  the  first  of  January,  1841. 

McDotoeU,  for  the  plaintiff. 

Clarke,  for  the  defendant. 

O'Neall,  J.  This  contract  is  for  the  payment,  on  the  first  day 
of  January,  1841 ,  of  eight  hundred  and  fifty-three  dollars,  with  in- 
terest from  the  first  day  of  August,  1835.  What  is  that  but  a 
contract  to  pay,  on  the  day  designated,  the  aggregate  of  prin- 
cipal, and  interest  then  due,  one  thousand  one  hundred  and  sev- 
enty-six dollars  and  forty-two  cents  ?  There  can  be  no  doubt  of 
that.  If  so,  how  can  there  be  a  doubt  that  it  is  a  sum  certain 
ascertained  to  be  due  bj  writing,  and  upon  it  interest  follows  as 
a  matter  of  course.  In  Greenleaf  v.  KeUogg,  2  Mass.  568,  the 
contract  was  by  a  note  of  hand  for  the  payment  of  ten  thousand 
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dollars  in  eight  years,  with  lawful  interest  from  the  date,  the  in- 
terest to  be  paid  annually;  three  years  of  the  interest  being 
unpaid,  the  plaintiff  sued  for  it  before  the  principal  was  due;  the 
court  held  that  the  action  was  well  brought,  and  gave  interest 
upon  each  year's  interest  from  the  day  it  was  payable. 

That  case  unquestionably  decides  the  same  principle  inyolyed 
in  this.  For  there  it  was  held  that  a  promise  to  pay  interest  on 
a  given  day,  made  it  an  interest-bearing  demand  from  that  day. 
So  in  Kennon  y.  Dickens,  Tayl.  231;  S.  C,  sub  nam,  Kennan  y. 
LHchins,  Conf .  Bep.  357,  the  contract  was  for  the  payment,  in 
fifteen  years,  of  one  thousand  pounds  Virginia  money,  to  bear 
interest  from  the  first  of  December,  1771,  the  interest  to  be  com- 
puted at  six  per  cent,  and  paid  annually;  it  was  held  that  inter- 
est on  the  annual  interest  was  recoyerable.  In  that  case  the 
court  said,  ''as  a  general  rule,  interest  upon  interest  is  not 
allowable.  But  when  the  sum  is  ascertained,  and  the  annual 
payment  forms  a  part  of  the  contract;  when  it  is  so  specific  that  an 
action  of  debt  may  be  sustained,  and  interest  recoyered,  by  way  of 
damages  for  the  detention — and  particularly  where  the  payment 
of  a  principal  sum  is  postponed  to  a  yery  distant  period,  upon 
the  faith  of  a  regular  and  punctual  discharge  of  the  interest,  it 
ought,  in  justice,  to  be' allowed."  According  to  this  statement 
of  the  law,  there  is  no  doubt  the  plaintiff  in  this  case  is  entitled 
to  compute  interest  on  the  aggregate  of  princix)al  and  interest 
due  first  of  January,  1841.  For  the  sum  is  ascertained;  for  id 
cerium  est  quod  cerium  reddi  potest.  It  only  requires,  as  in  the 
North  Carolina  case,  to  compute  the  interest  from  the  date  men- 
tioned in  the  contract  to  the  time  when  due,  to  ascertain  how 
much  interest  must  be  added  to  the  principal,  and  is  to  be  paid. 
For  the  aggregate,  there  is  no  doubt,  debt  or  assumpsit  would 
have  lain  when  the  note  was  due.  So  that,  according  to  the 
test  suggested  in  that  case,  the  plaintiff  is  clearly  entitled  to  re- 
cover interest  on  the  aggregate  of  principal  and  interest  due 
first  of  January,  1841. 

The  case  of  Gibbs  v.  Chisolm,  2  Nott  &  M.  38  [10  Am.  Dec. 
560],  decides,  however,  as  I  conceive,  this  veiy  point.  There 
the  principal  debt  was  twenty-four  thousand  seven  hundred  and 
fifty  dollars,  to  be  -paid  in  three  annual  payments  of  one  third 
of  the  principal  sum,  with  interest  on  the  whole  sum,  to  be  paid 
annually  at  the  end  of  each  year.  The  question  was,  whether 
the  interest  should  be  added  at  the  end  of  each  year,  to  the 
principal  due,  as  an  interest-bearing  fund.  The  court  held  it 
should  be  so  added,  and  interest  computed  on  the  aggregate. 
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Judge  Nott»  in  illiuitratiiig  his  opinion,  put  the  yeiy  case.  He 
Baid:  *'  The  annual  interest  of  ten  thousand  dollars  is  seTen 
hundred  dollars,  and  whether  a  person  promises  to  paj  seven 
hundred  dollars,  or  the  annual  interest  of  ten  thousand  dollars, 
is  only  using  different  words  to  express  the  same  idea;  for  that 
is  certain  which  can  be  rendered  certain/'  In  that  case  Judge 
Johnson  dissented,  but  in  the  case  of  Singlekm  ▼.  Lewis,  2  Hill, 
408,  he  conformed  to  it,  and  laid  down  the  law  exactly  as  it 
seems  to  me  is  applicable  to  this  case.  The  bond  was  dated  the 
thirty-first  of  January,  1820,  and  conditioned  for  the  payment 
of  four  thousand  dollars  on  or  before  the  thirty-first  of  January, 
1821,  with  lawful  interest  to  be  paid  annually,  to  commence 
from  the  date.  The  question  was,  whether  the  annual  interest 
should  bear  interest.  The  court  held  that  it  should,  and  Jiidge 
Johnson  said  of  the  case  of  GKbba  t.  Chisolm:  *^  The  principle  on 
which  it  proceeds  is,  that  an  express  obligation  to  pay  interest 
at  a  day  certain,  makes  it  gium  a  principal  debt,  and  the  obliga- 
tion to  pay  interest  on  it  is  raised  by  law."  This  statement  of 
the  law  covers  the  case  before  us;  for  here  there  is  an  express 
obligation  to  pay  interest  at  a  day  certain,  which  makes  it  quasi 
a  principal  debt,  and  the  obligation  to  pay  interest  on  it,  fol- 
lows as  a  matter  of  course. 

The  motion  to  reyerse  the  decision  of  the  judge  below  is 
granted,  and  the  plaintiff  has  leaTo  to  enter  judgment  on  the 
special  Terdict  for  the  aggregate  of  principal  and  interest  due 
on  the  first  of  January,  1841,  with  interest  on  that  aggregate 
from  that  time. 

Etass,  Wabdiaw,  and  Fbobi,  JJ.,  concurred. 

BiCBABDSON  and  BuTLEB,  JJ.,  disseuted. 


GoKPomiD  iNTEBnr,  wbxs  Allowkd,  anb  how  OoMFinEBD:  See  SeBeck 
▼.  French,  6  Am.  Deo.  186,  and  note,  in  which  it  is  shown  that  the  doctrine 
of  the  principal  case,  to  the  effect  that  interest  on  a  pramissoiy  note^  if  un- 
paid, mnst  be  added  to  the  principal,  and  theceafter  the  aggregate  wOl  bear 
interest,  is  not  in  harmony  with  the  aathorities.  See,  alsOk  TaXttqfem'§ 
Ma^n  ▼.  JTfn^a  AdnCr,  86  Id.  140,  and  oases  cited  in  note. 


AlEEN    V.    GaXHOABT. 

[S  BnBABMaM*!  L4W,  188.] 

On  Who  Warns  ms  Name  ok  ths  Back  or  ▲  Phombwoibt  Nor^  in 
which  the  name  of  the  payee  is  left  in  blank,  is  liable  to  a  sabseqnenl 
transferee  as  an  indorser. 
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AssuMPsrc  on  a  promissoiy  note  by  the  last  indorser,  against 
the  first.  The  promissoiy  note  in  question  was  drawn  by  one 
Myers,  and  the  name  of  tiie  payee  left  in  blank.  The  defend- 
ant indorsed  the  note  first,  then  the  plaintiff,  after  which  the 
maker  transfevied  it  to  Robinsons  &  Caldwell,  who  inserted 
the  name  of  the  defendant  as  payee.  The  note  not  being  paid 
at  matoiitj,  the  plaintiff  took  it  up.  Judgment  was  giyen  for 
the  plaintiff. 

MoOaUf  for  the  defendant. 
MbDowdl,  for  the  plaintiff. 

Fbosi,  J.  The  questions  presented  by  the  grounds  of  ap- 
peal hare  been  decided  in  Carson  y.  E%U  A  Jones^  1  McMolL 
76.  In  that  case,  a  note  in  blank,  except  that  *'$6000"  was 
written  at  the  top,  was  signed  by  seyeral  parties,  and  deliT- 
ered  to  one  of  them,  to  be  used  for  his  benefit,  who  delivered  it 
in  blank  to  the  plaintiff,  as  collateral  security  'or  advances. 
The  plaintiff,  long  after  the  deliveiy  of  the  Uank  to  him,  filled 
it  up  in  the  terms  of  a  promissory  note  for  the  payment  of  the 
sum  expressed  on  the  paper.  It  was  held  that  the  defendants, 
who  had  signed  the  note  as  sureties,  were  liable  as  makers.  In 
RvMd  y.  Lamgdaffe^  2  Doug.  616,  Lord  Mansfield  held  that  the 
indorsement  of  a  blank  note  is  a  letter  of  credit  for  an  indefinite 
sum.  Many  cases  concur  to  establish  that  when  the  indorser  of 
a  note  conmiits  it  to  the  maker  in  Uank,  either  in  whole  or  in 
part,  the  note  carries  on  the  face  of  it  an  implied  authority  to 
the  maker  to  fill  up  the  blank.  As  between  the  indorser  and 
third  persons  the  maker  must,  under  such  circumstances,  be 
deemed  to  be  the  agent  of  the  indorser,  and  as  acting  imder  his 
authority  and  with  his  approbation:  C6Q,i»  v.  iS^nett,  1  H.  BL 
313;  Snaiih  y.  Mingay^  1  Mau.  &  Sel.  87;  Cruchley  y.  Olaranoe^ 
2  Id.  90. 

The  insertion  of  the  name  of  the  first  indorser  in  the  blank 
left  for  the  name  of  the  payee,  was  not  an  alteration,  but  the 
completion  of  the  note.  It  gave  effect  to  the  note  consistently 
with  the  liabilities  of  the  parties,  expressed  by  their  indorse- 
ments. The  note  might  thus  be  perfected  aiter  a  transfer. 
When  the  Uank  was  filled  in  pursuance  of  the  authority  im- 
plied by  the  deliyezy  of  the  note  to  the  maker,  it  had  relation 
back  to  the  indorsement,  and  took  effect  as  if  the  note  were  then 
perfect;  for  the  cases  show  that  when  a  signature  is  written  to  a 
paper  which  is  intended  to  haye  the  operation  of  a  negotiable 
instrument,  it  becomes  such,  when  perfected,  from  the  time 
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when  it  mm  mgneA,  bo  m  to  sappori  ihe  allegation  ttiat  the 
pftrly  made  or  indoned  ihe  note  or  bilL 
The  motion  ia  xefnaed. 

BiOHABiMOH,  OITball,  Enxa,  Butlbb,  and  Wambllw,  JJ.,  oon- 
ooixed. 

Oioi  Who  Wains  hd  Namb  ov  thb  Baoe  ov  a  FaomwioKT  Non  n 
LiABiJi  AB  AX  Ivooana:  HaU  t.  N^moomb^  42  Am.  Dm.  82»  and  prior 
In  this  ssriss  died  in  note. 


III. 


V.  Fbwoots. 


[S  BnaASMoa^  Ii4W,  807.] 

Deawivo,  AooaPToro,  ob  Indobsino  Bills  ob  Notbs  bt  Qhb  F 

in  the  name  of  the  firm  or  in  their  behalf,  renders  all  the  finn  liable  to 
bomajtde  holder,  although  the  other  partners  were  Ignors&t  of  the 
action. 

Pabthbbshzp  is  Bound  bt  tkb  Aooomm odatiob  AooBnAVOB  or  ind< 
ment  of  one  partner  in  the  name  of  the  firm. 

AssuMPSTc  on  a  promisaoxy  note  againat  PzeBoott,  Biahop  & 
QxAj,  aa  partners.  It  ap]>eared  that  the  note  was  given  hj 
Presoott,  in  pi^yment  of  a  lot  of  goods  bought  of  the  plaintiflh 
by  one  Baoon,  his  fatheivin-law.  Judgment  was  given  for  the 
plaintiflh.    The  further  facts  appear  in  the  opinion. 

Thompson^  for  the  defendants. 

JoHNSOH,  J.  The  general  rule  is»  that  a  partnership  is  not 
bound  by  the  act  of  one  of  its  members,  unless  it  is  done  on 
account  of,  or  in  the  way  of,  their  business.  Drawing,  accept- 
ing, or  indorsing  bills  or  notes,  by  one  partner,  in  the  name  or 
in  behalf  of  the  firm,  renders  all  the  firm  liable  to  a  bona  fid$ 
holder,  although  the  other  partners  were  ignorant  of  the  trana- 
aotion;  and  it  is  said,  even  where  the  individual  partner  in- 
tended it  as  a  fraud  on  the  others;  such  is  the  rule  laid  down 
by  Chitty,  in  his  treatise  on  bills,  p.  89,  40.  It  is  founded,  he 
remarks,  on  the  custom  of  merchants,  and  has  been  long  estab- 
lished as  kw.  In  Sioan  v.  Steele,  7  East,  210,  Lord  Ellen- 
borough  says:  *'  It  would  be  a  strange  and  novel  doctrine,  to 
hold  it  necessaiy,  for  a  person  receiving  a  bill  of  exchange,  in- 
dorsed by  one  of  several  partners,  to  apply  to  each  of  the  other 
partners,  to  know  whether  he  assented  to  such  indorsement;  or 
otherwise  that  it  should  be  void.  There  is  no  doubt,  that  in 
the  absence  of  all  fraud  on  the  part  of  the  indorsee,  such  in- 
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doraement  would  bind  all  the  partners."  He  marks,  also,  yeiy 
dearly,  the  distinction  between  that  case,  and  the  case  of  a 
creditor  of  one  partner  colluding  with  him  to  obtain  payment 
or  security  out  of  the  funds  of  the  partnership,  with  a  knowl- 
edge that  it  is  against  the  consent  of  the.others,  where  it  is  held 
to  be  fraudulent  and  Toid. 

In  support  of  this  motion,  the  counsel  has  relied  on  the  case 
of  Ibot  T.  Sainn,  19  Johns.  168  [10  Am.  Dec.  208],  where  the 
oonyerse  of  the  rule  is  laid  down  and  maintained;  but  upon  re- 
ferring to  the  case  of  Dob  t.  Bcdaey,  16  Id.  38  [8  Am.  Deo.  298], 
on  the  authority  of  which  Iboi  ▼.  Sabin  was  decided,  it  will  be 
seen  that  it  is  confessedly  in  opposition  to  the  rule  as  estab- 
lished in  England;  and  Mr.  Justice  Spencer  remarks,  that  the 
difference  consists  in  this,  that  in  New  York,  the  separate  cred- 
itor who  has  obtained  the  partnership  paper  for  the  private  debt 
of  one  of  the  partners,  is  bound  to  show  the  assent  of  the  whole 
firm  to  be  bound.  The  rule  in  the  king's  bench  throws  the  bur- 
den of  showing  that  it  was  against  the  consent,  and  without  the 
knowledge  of  the  other  partners,  and  the  covinous  act  of  the  in- 
dividual partner,  on  the  firm;  and  in  Iboi  t.  Sabin,  the  same 
learned  judge  deduces  from  that  case,  the  rule,  that  if  one  part- 
ner makes  or  indorses  a  note  or  bill  as  security  for  a  stranger, 
the  payee  is  bound  to  prove  the  assent  of  all  Uie  partners;  and 
he  reasons  with  great  propriety,  that  there  is  no  foundation  for 
the  distinction  between  the  case  where  the  individual  partner 
gives  the  note  of  the  firm  for  his  own  debt,  and  where  he  gives 
it  as  security  for  the  debt  of  another. 

Since  the  argument  of  the  case,  I  have  taken  some  pains  to 
inform  myself  as  to  the  usage  in  this  ciiy,  and  the  concurrent 
testimony  of  all,  is,  that  the  firm  is  bound  by  the  accommoda- 
tion acceptance  or  indorsement  of  one  of  the  partners  in  the 
name  of  the  firm.  In  sales  on  credit,  particularly  to  persons 
not  residing  in  town,  a  town  acceptance  is  very  frequently  re- 
quired; the  case  on  hand  is  an  instance.  It  is  known,  too,  that 
most  of  the  business  of  the  banks  is  transacted  in  this  way;  and 
a  gentleman  of  respectability,  who  said  he  had  been  in  trade 
here  for  thirty  years,  remarked,  that  in  all  that  time  he  had 
never  heard  the  question  asked,  whether  all  the  firm  assented; 
and  however  highly  we  may  respect  the  decisions  of  the  deserv- 
edly distinguished  supreme  court  of  New  York,  we  can  not  con- 
sent to  follow  a  rule  which  would  introduce  so  much  disorder 
and  confusion  in  the  commercial  community.  This  case  ap- 
pears to  me,  however,  to  stand  even  on  higher  grounds,  and  to 


768  Clabee  v.  Oordon.  [S.  Carolina, 

steer  clear  of  this  qaestioiiy  if  it  can  admit  of  any  doubt  The 
allegation  on  the  part  of  the  defendants,  is,  that  there  'was  col- 
lusion between  the  plaintiffs  and  Prescott,  one  of  the  firm,  to 
bind  the  firm  for  the  debt  of  Bacon,  his  father-in-law.  Now  the 
proof  is,  that  Bacon's  draft  was  sent  to  the  counting-houae  of 
the  defendants,  and  delivered  to  Bishop,  another  member  of  the 
firm,  who  detained  it  all  night,  that  he  might  consult  Prescott, 
who  was  then  absent;  and  in  the  morning  it  was  returned,  with 
the  acceptance  of  the  firm  indorsed  by  Prescott;  and  the  goods 
were  not  delivered  by  the  plaantiffis  to  Bacon  until  that  was  done. 
This  draft  was  afterwards  taken  up,  and  a  note,  drawn  by  Pres- 
cott in  the  name  of  the  firm,  substituted  in  its  stead;  and  on 
this  the  present  action  is  brought.  On  the  back  of  the  draft  a 
memorandum  is  indorsed  in  Bishop's  hand,  that  it  was  paid  on 
the  ninth  of  Januaiy,  1827.  Now  these  circumstances  not  only 
show,  that  there  was  no  collusion  between  the  plaintiffs  and 
Prescott,  but  raise  in  my  judgment  a  very  satisfactory  presump- 
tion that  the  acceptance  was  made  with  the  assent  of  all  the 
members  of  the  firm.  Bishop  had  no  interest  or  motive  to  con- 
ceal it  from  Gray,  and  the  strong  probability  is,  that  he  would 
have  consulted  him  on  a  matter,  in  relation  to  which,  it  appears, 
he  himself  was  disinclined  to  act. 
Motion  is  dismissed. 

O'NsALL,  J.,  oonouxred. 


PaBTNEB  OAir  NOT  BiKD  FiBM  BT  AS  AoOOMMOnATION  IlTOOBSIKnT  OT 

Moeptance,  In  the  abeence  of  an  ezpran  or  implied  aatlioiity  so  to  do^  inde- 
pendent of  the  aathority  conferred  by  the  partnerahip:  CkmowUh  t.  OAom- 
berlin,  43  Am.  Dec  146;  Fooi  v.  8abk^  10  Id.  208;  N.  T.  JW«  /m.  Oo.  t. 
BmmeU,  18  Id.  100.  In  wbyboI  osmi,  however,  it  is  held  that  met  note 
woold  be  binding  on  the  finn  in  the  hands  of  a  ftona  Jde  holder  for  filoM 
fToioef  T.  DiMtea,  10  Id.  688;  Potter  T.  ZHOmi,  97  Id.  18ft. 


Glabkb  v.  Gobdon. 

[t  BUHABMOM*!  L*W,  811.] 
1>HLABATI0V  0»  ▲  BiLL  OF  EXCHANGE,   AGAINST  THB   DBAWI^  Whom  ■0> 

oeptanoe  was  not  general,  but  qnalified  by  a  promiBe  to  ytsj  whim  it 
should  be  presented  at  a  sabseqnent  time,  need  not  allege  sooh  qnalifloa- 
tions,  nor  need  the  plaintiff  proTe  a  snboeqnent  preseptation  for  pay- 
ment. 

Assumpsit  on  a  bill  of  exchange.    The  declamtion  alleged  a 
general  acceptance  by  the  drawee.    On  the  trial  it  appeared 
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that  when  the  bill  was  presented  to  the  defendant^  he 
to  pay  the  bill  when  it  was  presented  to  him  at  a  stated  fatnre 
time.  No  such  subsequent  presentation  was  made.  Judgment 
was  giTen  for  the  defendant. 

Legare  and  Eggl&ston,  for  the  plaintiff. 

Beniham  and  Dunkin,  for  the  defendant. 

JoHNSOH,  J.  The  order  drawn  on  the  defendant  by  Hyndman, 
in  faTor  of  the  plaintiff,  was,  according  to  its  legal  effect,  pay- 
able on  sight;  and  the  questions  now  made  concede  that  the 
acceptance  was  not  general,  but  qualified  by  a  promise  to  pay 
when  it  should  be  presented  at  a  subsequent  time;  and  whethsor 
the  plaintiff  was  bound  to  set  out  these  qualifications  in  his 
declaration,  and  to  prove  that  it  was  presented  at  the  time,  is 
now  the  matter  in  controTei'sy.  All  the  learning  on  this  much- 
controTerted  question  is  embodied  and  freely  deyeloped  in  the 
great  case  of  Bawe  v.  Young,  2  Brod.  &  B.  166;  S.  0.,  6  Eng. 
Oom.  L.  83,  and  besides  the  affectation  of  any  attempt  to  make 
an  array  of  the  cases  on  this  occasion,  it  would  be  useless  and 
unprofitable  labor.  The  great  diyersily  of  opinion  amongst  the 
English  judges,  and  the  zeal  and  ability  with  which  they  have 
sustained  the  opposite  sides  of  the  question,  have  elicited  every- 
thing which  can  be  drawn  from  principle  and  precedent.  On 
the  one  side,  the  necessity  of  setting  out  in  the  declaration  the 
special  manner  of  the  whole  contract  of  acceptance  is  strongly 
maintained,  and  I  am  very  much  inclined  to  think  that  that  mode 
of  declaring  is  most  in  accordance  with  that  sort  of  logical  pre- 
cision and  correctness  which  characterizes  and  constitutes  the 
great  excellence  of  special  pleading,  not  merely  as  a  matter  of 
practice,  but  as  indicating  what  the  plaintiff  was  bound  to  prove 
to  entitle  him  to  recover.  On  the  other  hand  it  is  said,  upon 
high  authority,  that  time  and  place  do  not  enter  into  the  essence 
of  a  contract  to  pay  money  for  a  valuable  consideration,  and 
that  the  plaintiff  is  only  bound  to  set  out  the  contract  according 
to  its  legal  effect,  and  that  this  rule  is  satisfied  by  having  set  out 
the  acceptance  secundum  tenorum  of  the  bills,  leaving  the  mat- 
ters of  time  and  place  as  grounds  of  defense.  As  a  mere  ques- 
tion of  practice,  it  is  a  matter  of  little  consequence,  for  the  pro- 
fession would  readily  accommodate  their  proceedings  to  any 
rule  which  might  be  prescribed;  and  all  its  importance  is  de> 
rived  from  the  consideration  that  the  rights  of  the  parties  are  to 
be  resolved  by  it — and  if  the  question  was  wholly  unembarrassed 
by  the  adjudications  of  our  own  courts,  I  should  feel  great 
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hesitation  in  deciding  between  the  high  anthoxitieB  from  which 
the  counsel  on  both  sides  haye  deduced  their  arguments.  But 
the  principle  appears  to  me  to  haye  been  settled  by  this  court  in 
Smiih  y.  BurreU,  decided  in  Noyember,  1827,  MS.  dedmon. 
That  was  an  action  on  a  promissoxynote  payable  at  the  liynnU. 
Bank  in  Massachusetts.  There  was  no  proof  that  the  note  had 
eyer  been  presented  at  the  bank  for  payment,  and  in  an  action 
brought  on  the  note  here  it  was  objected,  on  a  motion  for  a  non- 
suit, that  to  entitle  the  plaintiff  to  recoyer  he  was  bound  to 
proye  a  demand  at  the  bank;  and  a  nonsuit  ordered  on  thai 
ground  was  set  aside  by  the  concurrence  of  the  whole  court 

In  the  case  of  WolcoU  y.  Van  Santvoord,  17  Johns.  248,  dted 
at  the  bar,  the  same  question  arose,  and  was  yezy  fully  con- 
sidered, on  an  action  by  the  payee  against  the  acceptor  of  a  bill 
of  exchange  drawn  payable  at  a  particular  place;  and  it  was  hell 
that  the  plaintiff  was  not  bound  to  proye  a  demand  of  payment 
at  the  time  and  place,  but  if  the  defendant  wished  to  ayail  him- 
self of  the  want  of  such  demand,  with  a  yiew  to  saye  damages 
and  costs,  he  must  plead  that  he  was  ready  at  the  time  and  ptace^ 
but  that  plaintiff  did  not  come  there  to  receiye  it — ^putting  the 
defense  precisely  on  the  footing  of  a  tender — and  this  is  clearly 
the  only  way  in  which  the  defendant  can  ayail  himself  of  it, 
consistcoitly  with  the  right  of  the  plaintiff  to  recoyer. 

Diyesting  the  case  of  all  technicalities,  and  putting  it  upon 
the  broad  question,  whether  the  plaintiff  ought  to  lose  his  debt 
on  account  of  his  neglect  to  demand  payment  at  the  time  and 
place,  at  which,  according  to  the  qualifications  of  the  acceptance, 
he  is  required  to  do  it,  there  could  be,  I  think,  but  little  diyer^ 
sity  of  opinion  about  it.  If  the  defendant  knows  that  he  is 
bound,  he  will,  of  course,  retain  the  funds  of  the  drawer,  if  he 
has  them  in  his  hands,  or  if  he  accept  merely  for  the  honor  of 
the  drawer,  and  time  is  important  to  him  on  that  account,  in 
general  he  will  find  no  difficulty  in  dispensing  with  the  formality 
of  a  demand,  and  paying  without  it;  or  if  the  holder  put  it  out 
of  his  power  to  make  payment  at  the  time,  and  by  that  means  a 
loss  arose,  perhaps  that  might  furnish  a  good  ground  of  defense; 
but  these  inconyeniences  are  greatly  outweighed  by  the  number- 
less casualties  that  might  preyent  the  holder  from  making  the 
demand  at  the  precise  time  and  place.  I  am,  therefore,  well 
satisfied  to  abide  by  the  principle  of  Smith  y.  BurreU.  The  non- 
suit ordered  in  this  case,  must,  therefore,  be  set  asideand  a  new 
trial  granted. 

CNbaix,  J.,  concurred. 
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Cox  V.  Ghablebion  F.  and  M.  Inbubanoe  Co. 

[8  BlcnUBDflOirt  L4W,  881.] 

Yaluxd  PoLunr  or  Insubanox  is  Onx  whibi  tbm  Valux  of  the  rabjeol- 

ZDfttter  inrared  U  agreed  upon;  if  it  »  not  eetimated  at  any  partionlar 

amount  or  rate,  it  ia  an  open  policy. 
QunnoN  as  to  ▲  Custom  Ezemftiko  ak  Assubxd  from  pgroriding  a  branoh 

pilot,  in  the  ooiMrting  trade  from  North  CSaxolina,  ia  one  of  laot,  both  as 

to  ita  ezistenoe  and  reaaonaUaneaa. 
Peoof  of  a  Obnxbal  CuBirox  is  Sibono  ByiDmrcn  of  its  reaaonablepeaa. 
UnKKBWBiTiBS  ABB  BouND  TO  Khow  thb  Usaobs  of  the  inanianoe  tnMle, 

and  there  ia  no  neoeaaity  that  the  aaanrad  ahonld  make  them  known. 
Dbduotion  of  Two  pxb  cnurr.  Stipulatbd  fob  or  a  Pbuor  of  Inanfanoa 

moat  be  added  to  the  Talne  of  the  kjaa,  in  order  to  aaoertain  the  actual 

Talno. 
Iv  A  Total  Lobs,  thb  Prj&mictm  Paid»  as  well  aa  the  Ttlam  of  the  thing  ib- 

sored,  oonatitatea  the  damagea. 
Kbobbaby  Cobxb  Airp  Chabobs  AonrAUtT  Paid  by  a  party  in  the  oooiae  of 

the  oaae,  inohiding  expenaea  inoorrad  in  exwmting  oommiaaiona  for  the 

examination  of  witneaaea,  notaxy'a  f eea,  and  traveling  expenaea  of  wit- 

neaaea  who  live  oat  of  the  district  where  the  oaae  waa  tried,  are  proper 

itema  of  a  coat  bilL 

AfiBUiiPfliT  on  a  policy  of  inBniance  on  a  cazgo  of  oom  and 
peas,  insuied  for  one  thousand  nine  hundied  dollars.  Judgment 
ifas  giTen  for  the  amount  insured  for,  less  a  deduction  of  two  per 
cent,  provided  for  in  the  policy.  The  defendants  claimed  to  be 
released  from  the  policy  because  the  plaintiflB  had  not  provided 
a  pilot.  The  plaintifb  proved  a  custom  which  exempted  them 
from  so  doing. 

Chrimke,  for  the  defendants. 

O^BALLy  J.  A  valued  poli<7  is  where  the  value  of  the  8n1>- 
Jeet-matter  insured  is  agreed  upon  by  the  parties:  if  it  is  not 
estimated  at  any  particular  amount  or  rate,  it  is  an  open  poli<7: 
Ph.  Ins.  826.  It  is  obvious  that  the  value  of  the  com  and 
peas  is  not  fixed  by  the  policy  in  the  case  before  us:  a  sum 
in  gross  is  insured  which  is  more  than  their  value,  and  there- 
fore, includes  it,  but  the  sum  insured  is  not  stated  to  be  the 
true  or  estimated  value.  The  poli<7  must,  therefore,  be  consid- 
ered as  an  open  policy;  and  tUs  was  conceded  by  the  plaintiffs 
counsel  in  the  argument. 

The  question  as  to  the  custom  exempting  the  assured  from 
providing  a  branch  pilot,  in  the  coasting  trade  from  North  Caro- 
lina, was  one  of  fact,  both  as  to  its  existence  and  reasonable- 
ness. It  has  been  fully  proved  to  exist  by  all  the  witnesses. 
Tts  reasonableness  depended  upon  the  proof  of  ita  general 


772  Cox  u  Chableston  F.  &  M.  Ins.  Co.    [S.  Garotma. 

and  indeed,  I  might  aay,  upon  its  being  established  as  a  gen- 
eral custom.  *For,  the  proof  of  a  general  custom  furnishes  a 
strong  reason  why  we  should  regard  it  as  reasonable.  It  must 
be  sanctioned  by  general  concurrence  in  its  use  for  several  jeaia 
before  it  can  be  said  legally  to  exist.  If  it  was  unreasonable, 
and  of  course  without  necessiiyy  reasonable  and  prudent  men 
would  not  continue  to  peril  both  life  and  property  to  give  it  ex- 
istence. From  proof  of  it  as  the  general  custom  of  the  trade, 
we  are  bound,  at  least  jpnuia/ocie,  to  conclude  that  it  is  reason- 
able. The  finding  of  the  jury,  on  this  part  of  the  case,  malces 
it  unnecessary  to  examine  it  further  in  detail:  if  ihey  were  satis- 
fied both  of  the  existence  and  reasonableness  of  the  custom, 
they  had  the  right  to  allow  it:  and  we  have  no  means  of  ascer- 
taining that  they  have  erred  in  this  respect.  The  underwritem 
are  bound  to  know  the  usage  of  the  trade,  and  hence  there  was 
no  necessity  that  the  assured  should  have  made  it  known  in 
their  offer:  Ph.  Ins.  88,  89.  These  views  dispose  of  tfa^ 
main  questions  in  the  cause.  It  remains  to  be  considered  what 
damages  the  assured  are  entitled  to  recover.  It  is  clear  that  thqr 
are  entitled  to  recover  the  value  of  the  com  and  peas,  at  the 
time  the  risk  commenced.  For,  although  the  underwriters  stip- 
ulate in  the  policy  for  a  deduction  of  two  per  cent,  on  the  loss, 
yet,  as  is  said  by  Mr.  Phillips  in  his  treatise  on  insurance,  p. 
823,  the  deduction  must  be  added  to  the  value  of  the  loss,  and 
hence,  in  point  of  fact,  there  is  no  abatement  from  the  actual 
value.  If  the  insurance  was  effected  on  the  precise  value  of  the 
com  and  peas,  one  thousand  seven  hundred  and  sixty-seven  dol- 
lars and  fifty  cents,  the  deduction  of  two  per  cent,  must  bo 
added,  which,  according  to  the  rule  stated  by  Mr.  Phillips, 
would  make  the  interest  insured,  one  thousand  eight  hundred 
and  two  dollars  and  eighty-five  cents,  from  which  the  deduction 
of  two  per  cent  is  to  be  made  when  a  loss  is  incurred;  and  this 
process  of  addition  and  deduction  brings  us  back  to  the  aotoal 
value,  one  thousand  seven  hundred  and  sixty-seven  dollars  and 
fifty  cents.  So  that,  in  fact  and  in  law,  the  stipulation  for  de- 
duction is  to  be  disregarded  in  ascertaining  the  damages  on  a 
loss.  I  was  very  mudb  inclined  to  think  there  was  no  reason 
why  the  premium  should  be  included  in  the  interest  insured, 
but  such  seems  to  be  the  authority :  Id.  323.  Being  included 
in  the  insurable  interest,  it  is  fairly  a  part  of  the  damages 
which  the  assured  are  entitied  to  recover.  For  it  is  part  of  the 
costs  of  the  thing  insured,  and  when  there  is  a  total  loss,  the 
premium  paid,  as  well  as  the  value  of  the  thing  insured,  oon- 
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ftitates  the  damages.  Acooxding  to  fhese  TiewB,  the  plaintnflh 
were  entitled  to  reooTer  the  Talue  of  the  oom  and  peas,  one 
thoosand  ssTen  hundred  and  sixiy-seTen  dollars  and  fifty  cents, 
and  the  premium,  maVing  an  aggregate  of  one  thousand  seven 
hundred  and  eighiyndx  dollars  and  fifty  cents,  with  interest  from 
the  fifth  of  July,  1828. 

The  charges,  in  the  bill  of  costs,  for  expenses  incnned  in  ex* 
ecnting  commissions  for  the  examination  of  witnesses,  were,  wo 
think,  properly  allowed  by  the  derk  in  the  taxation  of  thecosts. 
They  do  not  arise  out  of  the  fee  bill,  and  are  not  provided  for, 
or  in  any  way  notioed  by  it;  but  they  are  necessary  costs  and 
charges  actually  paid  by  the  party  in  the  course  of  tiie  case,  and 
ought  to  be  reimbursed  l^  the  party  who  fails  in  the  cause. 
Such  charges  have  been  uniformly  allowed  as  a  part  of  the  costs 
of  the  suit,  and  we  see  no  reason  why  the  practice  should  now 
be  disturbed.  Upon  the  same  footing  stands  the  charge  for  the 
notary's  bill.  The  charge  for  the  traTcling  of  a  witness  who 
lives  out  of  the  district  where  the  cause  is  tried,  and  for  the 
ferriage  paid  by  him,  is  allowed,  in  conformity  to  the  act  of  the 
legislature.  If  the  witness  resides  out  of  the  state,  that  fact 
will  not  depxiye  him  of  the  allowance  for  traveling  and  ferriage, 
within  the  state. 

The  motion  to  rcTerse  the  decision  of  the  judge  below,  on  the 
taxation  of  costs,  is  dismissed.  The  motion  for  a  new  trial  is 
granted,  imless  the  plaintiflEs  shall  enter  a  remittitur  on  their 
jud^ent  for  sereniy-fiTe  dollars  and  fiifty  cents,  the  excess 
over  and  abore  the  sum  for  which  they  were  entitled  to  a  ver- 
dict. 

JoBHSON,  J«,  concurred. 


BxiBcoai  or  ▲  Custom  is  a  Quvnov  or  F^or  loa  xn  Jubt:  Alhffn 
T.  Mwrylamd  /m.  Cb.,  20  Am.  Dec.  424. 

Ihsubxb  u  Bound  to  Invobm  TTTM^gr.*  or  ▲  Oinxral  Cubiox  ^t  Ta^DXt 
Norrit  v.  Ins.  Co.  of  N.  A.,  2  Am.  Deo.  800;  and  polioiee  of  mrannce  may 
be  oonstnied  by  reeorting  to  evidence  thereof:  OoU  v.  Oammereiai  In$.  Oc,  5 
Id.  282;  AUegre  v.  Marpkmd  Itu.  Co.,  20  Id.  424. 

GosTB,  What  Bxfxnsu  abb  Inoludbd  nr:  Charges  for  witnenea  not  ex- 
amined  on  the  trial  are:  Randolph  v.  Perry^  27  Am.  Dec  668;  and  ooat  of 
protest  of  a  bill  of  ezofaange:  Xei0j«  v.  Bamk  i^KeiUwik^^  40  Id.  400. 

Thb  FBorciPAL  OASB  18  oiTXD^  aa  showing  what  losses  may  be  reoovswd 
for  nnder  an  open  polioy,  in  fTorreii  t.  t^oMk^  /lu.  Oa.,  104  Mass.  020. 
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Williams  v.  Haio. 

[8  BlOBABowni^  I<4W,  Ma.] 

PtAmmt  nr  av  Aozzon  tob  Slandsb  mat  Gxvb'Bvidsvob  oI  his  genenl 
good  ebttmoter,  although  the  aame  has  not  been  oalled  ia  qnflrtioQ  by  tb« 
«vid«Doe  on  the  part  of  the  defendant. 

Case  for  Blander,  in  charging  the  plaintiff  with  laroeny. 
Plaintiff  had  jndgment.    The  opinion  Btates  the  faots. 

Toomer,  for  the  defendant. 

HufU^  tor  the  plaintiff. 

JoBSBoa,  J.  One  of  the  qneetiona  of  law  which  arise  oat  of 
the  gronnda  of  appeal,  is,  whether  the  plaintiff  was  entitled  to 
give  CTidenoe  of  his  general  good  character,  when  it  had  not  been 
called  in  question  by  the  cTidence  on  the  part  of  the  defendant. 

The  rule  laid  down  by  Lord  Ellenborongb,  in  Siuari  ▼.  LoveU, 
a  Stark.  98,  cited  in  2  Ph.  Ev.  107,  that  the  plaintiff  will  not 
be  allowed  to  give  evidence  of  the  fairness  of  his  character  till 
his  character  is  attacked,  is  clearly  predicated  on  the  assump- 
tion that  the  plaintiff's  character  is  not  pnt  in  issae;  and  that 
the  defendant  can  not,  in  mitigation  of  damages,  give  in  evi- 
dence the  plaintiff's  general  bad  character — and  that  is,  per- 
haps, according  to  the  current  of  the  English  decisions.  But 
in  Buford  v.  McCluny,  1  Nott  &  M.  269,  a  different  rule,  which 
has  been  since  universally  followed,  prevailed.  There  it  is  said 
that  the  plaintiff's  character  is  directly  put  in  issue  by  the  ac- 
tion of  slander,  and  that  defendant  may,  in  mitigation,  give  in 
evidence  his  general  bad  character — and  this  diversiiy  in  the 
rule,  necessarily  leads  to  a  corresponding  modification  of  the 
rules  of  evidence.  The  presumption,  to  be  sure,  is  in  favor  of 
the  plaintiff's  character,  but  that,  according  to  the  rule  estab- 
lished here,  may  be  rebutted  by  proof  on  the  part  of  the  de- 
fendant; and  I  take  it  to  be  universally  true,  that  when  pre- 
sumption constitutes  proof  of  a  matter  which  is  put  in  issue, 
that  the  party  who  is  protected  by  it  is  not  obliged  to  rely  upon 
it,  if  he  has  better  and  more  conclusive  evidence.  The  circum- 
stance that  the  plaintiff's  evidence  of  character  in  this  case,  is 
drawn  from  a  distance,  and  proved  by  evidence  taken  by  com- 
mission, suggests  a  veiy  strong  argument  in  favor  of  the  admis- 
sion of  the  evidence,  as  well  as  in  support  of  the  rule  which  we 
have  adopted.  The  wayfaring  man  and  the  stranger,  as  well 
as  the  native  or  resident,  may  become  the  victim  of  malevolent 
aspersions,  and  the  very  accusation  of  crime,  without  the  aid 
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of  this  role,  would  be  deoiBiTe  in  public  opinion  against  him; 
and  this,  from  the  oiroumstance  before  alluded  to,  appears,  in 
some  degree,  to  haTe  been  the  situation  of  the  plaintiif.  I  in- 
fer from  it  that  he  had  been  resident  here  but  a  short  time.  We 
think,  therefore,  that  the  evidence  was  admissible. 
Motion  dismissed. 

O^BALL,  J.,  concurred. 


BrmBNOB  AS  to  PLAiimrr's  CHABAona,  WHnr  ABMmiBui  nr  ah  Aonoir 
fOB  Slardxb:  See  Anthonif  v.  /9CegiAeM,  18  Abl  Dea  407,  and  note;  Ihuglaa$ 
V.  Tmm^t  20  Id.  610,  and  note;  CfUman  t.  Law^  24  Id.  96,  end  note;  fTflh 
fm  v./onM,  29  Id.  261,  endnote.  In  BkodM  v.^'omet,  42  Id.  601^  it  was 
iMld  that  eridenoe  of  plaintiff'e  good  oharaoter  was  not  admimihle  until  it 
had  bem  attacked  by  the  defendant. 


HUBBLB  V.  FOOABUB. 

[8  BWBABDeoM'i  law.ilS.] 

Widow  by  Takdio  Possbbsion  or  and  Ubiko  a  Hobss  ^^^*"gNg  to  hat 

deoeaeed  husband,  and  negligently  permitting  the  same  to  be  lost,  ooo- 

stitntes  herself  his  exeoatriz  de  mm  tori, 
HfraBABD  IS  Liable  vob  his  Wifb'b  Tobtb  oonunitted  both  before  and 

after  covertnre. 
HnsBAxm  is  Liable  tob  the  Acts  or  ms  Wm  oommitted  as  an  enwm- 

ttix  de  mm  tort, 
Plba  or  Nb  XJvQxraa  Exxoutobs  Puts  nr  Isbub  the  laot  of  exsontofsbipw 

and  not  how  far  the  defendants  are  liable  as  such. 
KonoB  or  Nob-patmbht  or  a  Bill  or  Sxghanoe  need  not  be  given  to 

the  diBwer  when  the  diBwee  has  no  funds  belonging  to  him  in  hia 

hands. 
Bail  or  BzGHAvoB  is  Good,  authouoh  It  bobs  bot  CSobtadv  the  words 

**  for  valne  reoeiTod,"  and  in  an  action  thereon  no  oonsideration  need  be 

proven. 

AsBUMFsrr  on  a  promissory  note  and  bill  of  exchange  againsi 
the  ezecutriz  de  9on  tori  of  David  Sealy  and  her  husband.  The 
defendants  pleaded  non  asaumpmi  and  ne  unques  exeontora. 
Judgment  was  gtyea  for  the  plaintiff.  The  further  facts  appear 
in  the  opinion. 

EufU,  for  the  defendants. 

Petigru,  for  the  plaintiff. 

CNball,  J.  The  question,  what  constitutes  an  executor  de 
9on  torif  is  a  question  of  law;  but,  like  aU  other  legal  questions 
depending  upon  facts,  the  jury  must  apply  them  to  the  law  of 
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the  case.    As  where  one  possesses  himself  of  the  goods  of  the 
deceased,  for  the  purpose  of  takmg  care  of  them,  the  jury  must 
find  these  &ct8  to  be  true  before  they  can  discharge  the  defend- 
ant from  the  responsibility  arising  from  his  possession.    Gener- 
ally, any  act  of  intermeddling  which  an  executor  can  rightfully 
do,  such  as  collecting  the  assets,  selling  the  property,  and  pay- 
ing the  debts;  or  any  act  which  usually  CTinces  a  legal  control, 
as  using  the  property  as  one's  own,  or  wasting  it,  is  sufficient  to 
constitute  an  executor  de  son  tori.    H  a  person  take  possession 
of  the  goods  of  a  deceased,  with  a  view  to  take  care  of  them, 
and  negligently  lose  them,  or  suffer  them  to  be  destroyed,  he 
would  be  liable  as  executor  de  don  tort.    These  rules  are  suffi- 
cient to  establish  the  liability  of  the  defendants.    Mrs.  Fogartie 
was  in  possession  of  a  horse  belonging  to  the  deceased;  she 
used  him  as  her  own  for  upwards  of  a  year,  suffered  him  to 
estray,  and  did  not  even  attempt  to  reclaim  him.    Her  use  of 
the  horsiB  would,  in  itself,  constitute  her  an  executrix  de  son  tort, 
but  when  to  that  is  added  the  fact  that  by  her  negligence  that 
much  of  the  assets  of  the  estate  has  been  wasted,  there  can  be 
no  doubt  of  her  liability.    If  she,  while  a  feme  sole,  made  her- 
self an  executrix  de  son  tort,  it  follows  that  she  and  her  husband 
are  liable  in  this  action.    For  the  tort  of  the  wife  before  cover- 
ture, as  well  as  after,  the  husband  is  liable  in  an  action  against 
both.    If  this  was  not  so,  the  marriage  of  the  wife  would  dis- 
charge her  from  any  legal  liability  for  her  tortious  acts  before 
marriage.    The  act  of  the  party  committing  a  wrong  can  not, 
of  itself,  have  this  effect.    But  the  legal  presumption  arising 
from  the  intermeddling  of  the  wife  while  sole,  is,  that  she  was 
rightfully  executrix;  and  upon  this  legal  presumption  the  action 
is  brought  against  husband  and  wife  as  executor  and  executrix. 
If  she  had  been  rightfully  executrix,  it  would  not  be  pretended 
that  the  husband,  during  coverture,  was  not  liable  to  the  extent 
of  the  assets  in  her  hands  as  executrix.    For  her  acts  as  execu- 
trix de  son  tort,  he  is  also  liable.    Upon  the  plea  of  ne  unques 
executors,  the  question  how  far  the  defendants  were  liable  could 
not  arise.    The  issue  was,  are  the  defendants  executor  and  ex- 
ecutrix?   That  depended  upon  the  fact  whether  the  wife,  while 
sole,  had  so  intermeddled  with  the  estate  as  to  make  her  execu- 
trix in  her  own  wrong.    Any  act  of  intermeddling  amounting 
to  an  appropriation  of  the  goods  of  the  deceased  to  her  own 
use,  established  that  issue.    The  extent  of  her  liability  as  ex- 
ecutrix could  only  be  tested  by  a  plea  of  plene  ctdministravU,  or 
flene  administravit  prostor.   Neither  of  these  pleas  being  pleaded. 
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and  the  pleas  of  non  asswmpmi  and  ne  unques  executors 
found  against  the  defendants,  the  plamtiff  ms  entitled  to  a 
judgment  for  his  damagesy  to  the  amount  of  the  note  and  order 
and  interest. 

The  objection  to  the  reooTezy  on  the  order  is,  that  "  the  evi- 
dence did  not  sustain  the  declaration  relatiye  to  the  order.''  I 
have  looked  into  the  declaration,  and  I  can  not  discover  any 
difference  between  the  aUegala  and  the  probata.  The  order  and 
indorsement  are  correctly  described,  vdth  the  usual  averments 
of  being  presented  for  payment,  refusal  to  accept,  and  notice  to 
the  dravrer.  The  evidence  establishes  the  drawer's  and  in- 
dorser's  signatures,  and  that  the  order  was  presentedand  refused 
to  be  accepted,  and  that  the  drawee  had  no  funds  in  his  hands 
belonging  to  the  drawer.  This  dierpensed  with  the  necessiiy  of 
notice  to  the  drawer;  for  having  no  funds  upon  which  he  could 
draw,  he  can  not  be  injured  by  not  being  informed  that  his 
order  was  refused  acceptance.  Thecase  of  Hreadway  v.  URcka  A 
lohnBon^  8  McCord,  195,  establishes  the  general  rule,  that  where 
the  defendant  drew  an  order  in  favor  of  the  plaintiff,  the  plaint- 
iff must  allege  and  prove,  in  a  suit  against  the  drawer,  that  he 
presented  the  order,  and  that  it  was  not  accepted,  or  that  it  was 
accepted  but  not  paid,  and  that  the  defendant  had  notice  of  the 
non-acceptance,  or  non-payment.  This  general  rule  was  enough 
(or  the  decision  of  that  case,  and  the  exception,  "that  where 
the  drawer  has  no  funds  in  the  hands  of  the  drawee,  it  is  not 
necessary  to  give  him  notice  of  the  non-acceptance,''  was  not 
noticed.  Another  part  of  the  decision  of  that  case,  that  a  note 
without  the  words  **  for  value  received,"  will  not  support  a  de- 
scription of  one  ''  for  value  received,"  was  relied  on  in  the  azgu- 
ment.  That  was  a  clear  variance  between  the  proof  anddescrip- 
tion,  but  it  can  not  apply  to  this  case,  for  there  is  no  such  vari- 
ance between  the  order  in  evidence  and  that  described  in  the 
declaration.  It  is  described  as  it  really  is.  If  the  idea  is,  that 
it  is  not  a  good  bill  of  exchange  vdthout  the  words,  for  value 
received,  that  is  dearly  a  mistake;  for  any  positive  and  uncon- 
ditional order  for  the  payment  of  a  certain  sum  of  money,  is  a 
bill  of  exchange.  If,  however,  the  aigument  is,  that  vdthout 
the  words,  for  value  received,  it  is  necessary  to  allege  and  prove 
a  consideration,  it  proceeds  upon  a  mistaken  notion  of  the  law. 
Eveiy  parol  contract  at  common  law,  required  a  consideration 
to  be  alleged  and  proved,  but  to  this  rule  bills  of  exchange  and 
promissory  notes  are  exceptions;  they  furnish  in  themselves  an 
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implied  legal  consideration^  which  throws  upon  the  dsaww  ov 
maker  the  burden  of  proving  a  want  of  consideration. 
The  motion  for  a  new  trial  is  dismissed. 

Johnson,  J.,  concurred. 


EZSCUTOB  DB  SON  TORT,  HOW  CONSTITDTED,  AND  LlABIUTT  OF:  8eoI>efteHi 

T.  Napier,  10  Am.  Dec  658;  Johnston  v.  Duncan,  14  Id.  54;  Screven  ▼.  Bodkk^ 
16  Id.  664;  Oivena  v.  ffiggins,  17  Id.  742;  Turner  v.  CfhUd,  Id.  555,  and  note; 
Oknn  V.  Smith,  20  Id.  452;  NarJUet  v.  Riddick,  22  Id.  717;  Proton  v.  Benighi, 
23  Id.  873;  Tucker  v.  WilUamB,  31  Id.  561;  JU- Marine  t.  Storey,  34  Id.  374. 

Husband,  whbn  Liablb  ior  Wivb'b  Tobtb:  See  Commonweaiih  y,  Neal,  6 
Am.  Deo.  1 15,  and  note,  in  which  this  snbjeot  ia  conaidered  at  length;  MeKeown 
▼.  Johuon,  10  Id.  608w 

Nonox  or  Dishonor  of  a  Bill  of  Exghangb  is  Bzoubkd  when  thedzmwea 
haa  no  funds  of  the  drawer;  Fotheringham  ▼.  Price,  1  Am.  Deo.  618;  Comvg 
T.  nrarren,  2  Id.  156;  Pon*9  Sh^rt  ▼.  KeUy,  Id.  617;  Edwards  v.  Moses^  10  Id. 
615;  Bateter  ▼.  Granes,  12  Id.  374,  and  note;  Humphries  ▼.  BSebsdl^  IS  Id. 
268;  EichOberger  v.  FMey,  16  Id  312. 


Thomson  v.  Gaillabd. 

[3  BxaBUOMOir'a  Law,  418.] 

JiTNiOR  Grant  of  Lands  under  thb  Statute  of  1794,  which  inclndea 

itB  limits  lands  previously  granted,  is  not  void,  bat  will  pass  so  much  of 
the  land  as  was  vacant  at  the  time  it  was  issued. 

Fbb  Passes  to  thb  Hbirs,  until  a  Salb  bt  thb  Exboutobs,  under  n  provis- 
ion in  a  will  that  all  the  testator's  lands  shall  be  sold,  and  after  paymenl 
of  the  debts  the  proceeds  shall  be  divided  between  the  heirs. 

Title  of  a  Purohasbr  of  an  Infant's  Estate  in  lands  is  not  bamd  by  the 
statute  of  limitations,  if  the  infant's  title  was  not. 

Statute  of  Limitations  dobs  not  Run  AaAnm  Co-tenants  so  long  as  any 
of  them  are  under  disabilities. 

Extract  from  the  Journals  of  the  LEamLATURB  to  be  admisaibln  im 
evidence  must  be  certified  to  by  the  dark. 

Trespass  to  try  title  to  a  tract  of  land  containizigfoiir  thouaand 
aoies,  granted  to  Oolonel  William  Thomson  on  Deoember  4, 
1786.  Plaintiffs  claimed  under  a  judgment  against  the  heirs  of 
Oolonel  Thomson,  a  sale  thereunder,  and  a  conyeyance  to  them  by 
the  judgment  purchaser  on  February  4, 1826.  This  action  was 
commenced  on  September  17, 1829.  The  defendants  claimed, 
as  to  part  of  the  land  in  question,  under  grants  from  the  legisla- 
ture elder  than  that  of  Thomson,  and  set  up  the  statute  of 
limitations  as  to  the  rest.  Such  adverse  possession  did  not  com- 
mence untQ  after  the  death  of  Thomson.  By  his  will,  Colonel 
Thomson  devised  all  his  estate  to  be  sold  by  his  executors,  and 
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the  proceeds  to  be  applied  to  the  payment  of  his  debts,  and  the 
balance  to  be  equally  divided  between  his  wife  and  children. 
Judgment  was  giyen  for  the  defendant.  The  further  fiiets 
appear  in  the  opinion. 

CNball,  J.  The  first  objection  to  the  plaintifb'  title,  which 
appears  to  haTe  been  sustidned  by  the  presiding  judge,  in  his 
charge  to  the  jury,  is,  that  the  grant  of  four  thousand  acres,  dated 
the  fourth  of  December,  1786,  was,  under  the  provisions  of  the 
act  of  1787,  void,  as  a  grant  of  surplus  lands.  The  act  is  as  fol- 
lows: **  That  all  grants,  which  have  been  obtained  by  any  per- 
son or  persons,  for  lands,  situate,  lying,  and  being  within  the 
lines,  buttings,  and  boundings  of  former  plats  and  grants,  which 
are  commonly  known  by  the  name  of  surplus  lands  (except 
where  the  grant  of  such  surplus  land  hath  been  made  to  the  pro- 
prietor of  such  granted  land)  be,  and  they  are  hereby  declared 
to  be,  made  null  and  Toid,  to  all  intents  and  purposes  whatso- 
ever, and  as  if  the  same  had  never  been  granted :"  P.  L.  428.  The 
act  dearly  defines  what  it  means  by  a  surplus  grant,  to  be  a 
grant  within  the  lines  of  an  elder  one.  It  was  intended  to  rem- 
edy what  was  supposed  to  be  susceptible  of  abuse,  the  procuring 
junior  grants  for  so  much  of  granted  land  as  exceeded  the  quan- 
tity mentioned  in  the  grant,  but  which  was  included  within  its 
lines,  buttings,  and  boundaries.  Such  an  act  was  wholly  un- 
necessaiy,  for  the  first  grant  clearly  conveyed  the  whole  of  the 
land  included  within  the  lines,  to  the  grantee,  and  the  junior 
grant  was  void,  because  the  grant  had  nothing  to  operate  on  and 
convey.  The  grant,  in  this  case,  is  not  within  the  '*  lines,  but- 
tings, and  boundaries  of  former  plats  and  giants,"  and  can  not 
be  a  grant  of  surplus  lands.  It  includes  within  its  lines,  some 
elder  grants:  and  it  must  have  been  by  confounding  the  act  of 
1794, 1  Faust,  882,  with  the  act  of  1787,  that  any  doubt  could 
ever  have  been  entertained  about  the  validity  of  the  plaintifib' 
grant.  Under  the  act  of  1794,  the  inclusion  of  granted  lands, 
within  the  lines  of  a  junior  survey,  does  not  render  the  grant 
void  at  law.  It  is  still  good  for  so  much  of  the  land  as  was 
vacant  at  the  time  it  issued:  ffuggins  v.  Brewer ^  2  Bail.  26. 

The  next  question  which  arises  in  the  case,  is,  whether  the  fee 
of  the  land  in  dispute  descended  to  the  heirs  at  law  of  Colonel 
William  Thomson,  or  whether  it  passed,  under  his  will,  to  his  ex- 
ecutors. There  can  be  no  necessity  to  reason  about  this  question. 
It  was  decided,  on  the  construction  of  the  will  of  Colonel  Thom- 
son, in  the  case  of  Haskell  v.  House,  1  Treadw.  106,  that  the  fee 
in  the  lands  now  in  dispute,  was  in  his  heirs,  and  not  in  his  ex« 
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eoatoxs;  and  in  an  exactly  analogous  case.  King  ads.  FBrgn- 
mm,  2  Notfc  Sl  M.  688»  it  was  held  that  the  fee  iras  in  the  heirs, 
and  not  in  the  exeonton.  So  that,  if  anypointcanbe  so  settled 
as  not  to  bo  even  open  for  argoment,  it  would  seem  to  be  the  one 
under  consideration.  The  land,  it  appears,  was  sold  as  the  prop- 
erty of  Colonel  Thomson,  under  a  decree  in  equiiy,  in  the  case  of 
iniTn^fliAw  Haskell,  Charles  B.  Cochran,  Bourdieu,  ChoUet,  and 
Bourdien  v,  Jean  Louis  Baoul,  and  Caroline,  his  Wife,  executrix 
of  John  Paul  Thomson,  who  was  the  executor  of  Colonel  Thomson. 
It  seems  to  have  been  supposed,  on  the  trial  below,  that  the  pur- 
chaser at  this  sale  could  not  protect  his  title  against  a  prerioua 
adverse  possession,  by  the  minorities  of  the  heirs  of  the  grantee. 
I  am  at  a  loss  to  perceive  the  reason  why  the  purchaser  of  an  in- 
hnt's  title  should  take  a  worse  titie  than  the  infant  had.  If  the 
legal  estate  in  the  lands  was  in  the  heirs  of  Colonel  Thomson,  and 
that  has  passed  by  the  sale,  to  the  purchaser,  I  should  think 
that  he  was  placed,  by  his  purchase,  exactiy  in  their  situation. 
That  the  sale  under  the  decree,  efEectually  passed  the  estate  of 
the  heirs,  can  not  admit  of  a  doubt,  llie  claim,  for  which  it 
was  ordered  to  be  sold,  was  against  the  estate  of  the  grantee,  and 
to  that  suit,  the  executor  and  executrix  of  his  executor,  were 
parties. 

The  sale  of  the  land  under  the  decree  was,  therefore,  the  same 
as  if  a  judgment  had  been  recovered  at  law  against  the  executor 
of  the  grantee,  and  it  had  been  sold  under  execution.  Such  a 
sale  has  been  ruled  to  convey  the  estate.  It  appeared  that  Col- 
onel Thomson  died  in  1796;  one  of  his  heirs,  Eugenia  Lewis, 
was  about  six  years  old  at  the  time  of  his  death.  She  was  about 
seventeen  years  old  at  the  death  of  her  uncle.  Colonel  William 
B.  Thomson,  in  1807,  who  was  one  of  the  sons  and  heirs  of  the 
grantee.  He  left  seven  children,  one  of  whom,  Caroline,  was  in 
her  fifth  year  at  his  death,  and  was  in  her  twenty-fifth  year  at 
the  death  of  one  of  his  sons  and  heirs,  John  L.  Thomson,  in 
1828,  who  left  three  children,  who  are  still  minors.  From  this 
statement,  it  appears  that  for  no  period  of  five  years  from  the 
death  of  Colonel  Thomson  were  all  of  his  heirs  of  full  age;  and 
the  question  which  arises  is,  could  the  statute  of  limitations  run 
against  their  titie  in  favor  of  persons  in  possession  of  the  land, 
under  color  of  titie  ?  Ever  since  my  first  acquaintance  with  the 
administration  of  justice  in  this  state  it  was  the  settied  opinion 
of  the  bench  and  the  bar,  that  the  minority  of  one  of  several  co- 
tenants  would  prevent  the  operation  of  the  statute  of  limitations; 
and  I  am  satisfied  that  opinion  is  well  founded  in  principle,  in- 
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dependent  of  its  anthoriiy  as  a  rule  long  acted  upon.    The  indi- 
vidual interest  of  co-heirs  or  distributees  in  land  is  coextensiye 
with  the  whole  of  it    They  can  not  be  deprived  of  that  general 
or  common  interest,  but  by  partition.    Each  is  entitled  to  the 
possession  of  the  whole;  and  as  against  a  trespasser  in  the  action 
of  trespass  to  try  titles,  which  any  one  of  them,  according  to 
the  decisions  in  this  state,  can  maintain,  upon  a  recovery  being 
had,  would  be  entitled  to  the  writ  of  habere  facias  possessionem 
of  the  whole  tract.    For  the  recovery  of  an  undivided  interest 
in  the  whole  would  entitle  the  plaintiff  to  possession  according 
to  the  recovery,  and  that  must  be  a  possession  of  the  whole. 
The  right  of  entry  can  not  be  confined  to  any  part,  but  extends 
to  aU  and  every  part.    By  the  act  of  1788,  P.  L.  465,  infants 
are  allowed  five  years  after  attaining  to  full  age  to  prosecute  their 
right  or  title  to  lands.    As  against  an  infant,  the  bar  of  the 
statute  coidd  not  be  effectual  until  this  disability  was  removed, 
and  he  had  attained  to  the  age  of  tweniy-six  years.    At  any  time 
during  his  minoriiy,  and  until  five  years  after  full  age,  he  has 
the  legal  right  of  entry  on  the  land.    If  the  right  of  entry  of 
any  one  of  the  co-heirs  remains,  the  legal  title  of  the  land  is  not 
defeated;  and  it  follows,  that  if  it  may  operate  to  evict  a  tres- 
passer from  the  whole  of  the  land,  no  title  can  be  acquired  by 
possession.    I  confess  that  the  strongest  reason  why  the  statute 
can  not  run  against  co-tenants,  where  one  of  them  is  a  minor, 
has  been  taken  away  in  the  case  of  co-heirs,  by  the  anomalous 
practice  allowed  in  this  state,  of  permitting  one  of  several  co- 
heirs to  maintain  the  action  of  trespass  to  try  title.    If  the  rule 
had  remained,  that  all  the  co-tenants  must  join  in  the  action,  the 
minoriiy  of  one,  disabling  him  from  suing,  would,  of  course,  in 
legal  contemplation,  prevent  the  commencement  of  an  action 
until  the  disabiliiy  was  removed. 

But,  notwithstanding  this  practice  seems  to  treat  the  inherit- 
ance as  being  susceptible  of  separate  assertion,  yet  it  was  not 
followed  up  by  any  rule,  that  the  interest  of  each  should  be  re- 
garded as  separate,  in  fact  or  in  law,  so  as  that  each  should  be 
successively  barred  as  they  attained  to  the  age  at  which  the  stat- 
ute would  operate  against  them,  if  each  was  seised  in  severalty. 
Notwithstanding  one  may  maintain  a  separate  action,  yet  all 
may  join;  and  this  shows  that  the  rule  of  practice  was  one  of 
convenience  merely,  and  was  not  intended  to  operate  so  as  to 
make  each  interest  an  interest  in  severalty.  The  seisin  of  the 
co-heirs  is  in  the  whole  tract,  and  their  title  is  one;  and  if  the 
statute  can  not  defeat  it  as  against  all,  it  can  not  against  one. 
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I  am  Benfiible  that  this  rule  maj  operate  hardly  in  some  cases. 
For  it  is  possible,  even  for  half  a  century,  that  successiTe  minor- 
ities may  prevent  a  possessory  title  from  being  perfected.  But 
in  a  question  of  property,  fixed  and  acknowledged  rules,  not 
only  known  to  the  bar,  but  even  to  the  whole  community,  and 
under  which  they  both  acquire  and  hold  estates,  ought  not  to 
be  changed  by  the  courts.  Their  decisions  are  to  gOYcm  and 
apply  to  not  only  transactions  hereafter  to  arise,  but  those 
whidh  have  been  long  past.  A  judicial  decision  is  the  dedaia- 
tion  of  what  the  law  is,  and  not  what  it  shall  hereafter  be.  It 
belongs  to  the  legislature  to  make  the  law,  and  to  them,  there- 
fore, this  rule,  if  it  ought  to  be  changed,  must  be  committed. 
In  the  case  of  King  ads.  Ibrguson,  2  Nott  &  M.  588,  the  testa- 
tor died  in  1786;  the  plaintiffs  proved  that  they  were  the  sons 
and  children  of  sons  of  the  testator,  and  that  amongst  them 
there  had  been  a  continued  minority.  The  case  was  tried  in 
1820;  the  defendant  had  been  in  possession  twelve  years,  under 
color  of  title.  In  the  report  of  the  case,  it  does  not  appear  that 
any  question  as  to  the  statute  of  limitations  was  made;  but  I 
presume  that  it  was  one  of  the  grounds  to  which  Judge  Richard- 
son alludes  when  he  says:  **  There  were  several  other  grounds 
taken  at  the  trial,  and  contained  in  the  notice  for  a  new  trial, 
but  being  obviously  untenable,  were  not  relied  on  in  the  argu- 
ment/' Even  if  the  ground  was  not  taken,  in  a  case  where  some 
of  the  plaintiffs  must  have  been  of  age  for  more  than  twenty 
years,  it  is  pretty  conclusive  evidence  that  the  rule,  that  the 
minority  of  any  one  of  the  co-heirs  would  prevent  the  operation 
of  the  statute,  was  considered  by  the  bar  of  the  middle  drouit 
(of  whom  it  may  be  justly  said,  that  a  question  which  admits  of 
any  doubt,  is  never  suffered  to  escape  their  investigation)  as  too 
wcJl  settled  to  be  shaken. 

The  extract  from  the  journals  of  the  senate,  made  by  Mr. 
Davis,  and  given  in  evidence,  was,  I  think,  inadmissible.  The 
clerks  of  the  senate  and  house  of  representatives  are  the  keep- 
ers of  their  respective  records;  and  an  extract  from  the  journals 
of  either  house,  to  be  evidence,  must  be  certified  by  the  clerk. 
If  that  had  been  done  on  this  occasion,  and  the  search  made 
for  the  petition  being  proved,  and  that  it  was  not  found  upon 
the  files  of  the  house  to  which  it  was  addressed,  the  extract 
from  the  journals  would  have  been  the  next  best  evidence  of  its 
existence,  and  would  have  been  admissible.  But  the  extract 
not  being  certified  by  the  clerk,  was  no  evidence  that  tbaie 
any  such  entry  on  the  journals. 
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The  motion  for  a  new  trial  is  granted. 
JoBKBOHy  tT.,  cononrred* 

Fn  Yisni  or  Hxiba  u ittil  Saxm  by  tbm  BxaoDVOU»  vadtt  a  proridoa 
that  all  the  tettator*t  lands  thall  be  sold,  and  the  prooesds  divided  imongths 
helzs:  Nodkie  v.  Orea^fiM,  34  Am.  Dec  2168,  and  osses  dted  la  note. 

DmABiLiTT  Savino  Oirs  Oo-nKAKT  moM  Ofsbatiov  or  Szatutb  of 
LuoTATiOHSi  how  fsT  a  protection  to  the  others:  See  this  saljeot  disenased 
in  the  note  to  Moore  t.  Armstrong^  30  Am.  Dec.  63;  Wade  v.  Jokneon^  48  Id. 
422. 


State  v.  BmBos. 

[8  BiemntDmcnte  Law,  484.] 

DMajLBATinira  of  thb  DvwmsmAvr,  Tikdino  to  Bbcabusb  the  Ifail  na^ 
riage,  sad  sapported  by  proof  of  long  eohafattationf  are  n^TnfttffJt  ia 
eridenoe  in  an  indictment  for  bigamy. 

laniOTifBirr  for  bigamy.  Upon  the  trial,  the  first  maniaga 
was  established  by  eTidence  of  the  declarations  of  the  defend- 
ant, and  long  cohabitation.  The  second  marriagv  was  ptored, 
and  the  jniy  fonnd  the  defendant  guilty. 

(XNeaU,  for  the  defendant. 

Earle,  goKcUor,  for  the  state. 


JoHmov,  J.  The  question  in  tUs  eaae  is,  wheOier  the 
dedaiations  of  the  defendant,  tending  to  estaUish  the  first 
marriage,  and  supported  bj  proof  of  long  cohabitation,  were 
admissible  in  evidence.  The  objection  to  their  admissibiliiy  is 
founded  in* the  uniyersally  received  rule,  that,  in  prosecutions 
of  this  sort,  actual  marriage  must  be  proved,  and  hence  it  is  con- 
eluded  that  the  dedarations  of  the  party  are  inadmissible;  and 
in  effect,  the  positions  taken  maintained  that  no  evidence  short 
of  that  of  an  eye-witness  is  sufficient.  The  rule  is  as  the  coun- 
sel contend,  but  the  deductions  drawn  from  it  are  not,  I  think, 
supported  by  the  authorities,  or  founded  in  reason.  Proof  con- 
sists of  those  facts  or  circumstances  which,  when  taken  either 
separately  or  collectively,  satisfy  the  mind  as  to  the  truth  of  the 
fact  to  be  established,  and  is  made  up  either  by  the  positive  evi- 
dence of  an  eye-witness,  or  by  a  concatenation  and  combination 
of  such  circumstances  as  lead  the  mind  to  the  same  conclusion; 
and  in  the  commentaries  on  these  species  of  evidence,  under 
the  divisions  of  positive  and  presumptive  proof,  the  books  have, 
and  I  think  not  without  reason,  placed  the  latter  on  an  equal« 
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if  not  higher,  footing  than  the  former.  A  single  witness,  al- 
though he  swear  positiyely,  may  be  mistaken,  or  he  may  be  oor^ 
rapt;  bat  facts  and  circomstances  derived  from  a  variefy  of 
source?,  exhibited  at  various  times  and  places,  and  testified  to 
by  different  witnesses,  and  which,  when  taken  together,  lead  to 
the  conviction  of  the  truth  of  the  &ct,  are  less  liable  to  mis- 
conception, and  to  the  influence  of  corruption. 

I  have  turned  the  question  through  my  mind  with  a  degree  oi 
interest  suited  to  the  importance  of  the  case,  and  I  have  been 
unable  to  call  up  any  case  in  which  it  is  required  that  the  fact 
must  be  proved  by  an  eye-witness,  and  I  believe  none  such  can 
be  found;  and  the  result  of  my  reflections  are,  that  the  rule  is 
intended  only  to  define  the  crime  of  polygamy,  and  not  to  regu- 
late the  mode  of  proof.  Actual  marriage  must  be  proved,  but 
it  may  be  proved  by  circumstances  as  well  as  by  an  eye-witness. 
Let  us  take,  by  way  of  illustration,  the  crime  of  murder.  It 
consiBts  in  taking  away  the  life  of  a  reasonable  being,  willi 
malice  aforethought.  To  establish  guilt,  two  facts  must  be 
proved:  1.  The  killing;  and,  2.  Malice;  and  the  neoessiiy  of 
proving  these  facts,  is  at  least  as  imperious  as  the  fact  of  mar- 
riage in  the  case  of  polygamy;  and  I  think  it  may  be  safely 
averred,  that  it  never  yet  entered  into  the  mind  of  any  one,  that 
they  could  not  be  proved  by  presumptive  evidence.  The  dec- 
larations of  the  defendant,  and  the  fact  of  cohabitation  for 
fourteen  or  fifteen  years,  were  therefore  admissible,  as  circum- 
stances tending  to  prove  the  fact  of  marriage.  Mary  Norwood^% 
Case,  reported  in  1  East's  Or.  L.  337,  and  cited  in  Buss,  on 
Crimes,  283,  which  was  a  case  of  petit  treason,  and  with  re- 
spect to  which  the  same  rule  prevails,  is,  I  think,  in  point,  and 
in  accordance  with  the  principle.  She  was  convicted  and  exe- 
cuted on  proof  of  her  declarations  admitting  the  marriage,  and 
the  fact  of  cohabitation. 

Let  it  be  remembered,  however,  that  in  England  the  rule  is 
applied  in  the  manner  contended  for  by  the  counsel,  and  yet  I 
would  hold  that  it  is  inapplicable  to  the  state  of  things  existing 
in  this  countiy.  There  marriage  is  regulated  by  law,  and  al- 
most eveiy  marriage  is  publicly  celebrated,  and  becomes  qvuui 
a  matter  of  record,  and  is  susceptible  of  a  higher  degree  of 
proof  than  is  generally  attainable  here.  In  this  countiy  they 
are  celebrated  in  a  comparative  privacy,  and  the  service  is  per- 
formed by  all  the  magistrates  in  the  country,  and  by  all  the 
clergy  of  every  grade  and  every  denomination,  and,  except  in  the 
Protestant  Episcopal  church,  it  is  believed  that  no  register  of 
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xnarriageB  is  presented.  Our  population  fmnuMm^  too,  of  emi- 
giants  from  all  the  states,  and  from  ereiy  quarter  of  tbe  glob»» 
consisting  of  persons  apparently  standing  in  tbe  relation  of 
husband  and  wife ;  and  to  estaUish  a  rule  that  their  dflftlamtiona 
and  cohabitation  should  not  be  evidence  of  that  relationship, 
would  be  to  unloose  the  bands,  and  bastardise  the  issue  of  a 
considerable  portion  of  the  eitiaens  of  this  state,  who  are  re- 
spectable on  account  of  their  numbers,  ttieir  wealth,  and  dmt- 
aoters.    Motion  refused* 

Nor  and  CkxuxMx,  JJ.,  coneoned. 
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t  TTtsh  Tfft  tn  thn  nffiinl  tliit  fa  ■  iiiiiiiiiiiiiwi  hm  ti<eiBij,  Ihi 
of  Ihs  niiOMr  ai  to  Ihs  im 
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aote  illipUy  diipoMd  of  by*  310. 
to  oonTey  all  oiie'a  inteml  with  nof  immli  of  WMMly»  M4 
AtwtasEHAjnmB  inoliide  6Mem€ntr^  099. 

^MKonfSiinioftCBXDnoBfl,  awgneotoprot»ottdfai|ii^ia—ti— itbfO^ 
pMMB  title  of  — rignor  only,  709. 
wImh  valid  as  to  aome  penona»  and  void  as  tootliK%  607* 


OOUOH  CARRf»B,  deviation,  liability  for,  802. 

Bfll^JgeDOO,  pHma/aeU  evidenoe  of;  144. 

of  paaBsngm»  diligence  reqoiied  of,  144. 

nnge  of,  to  carry  goods  on  deck,  100. 
OomtJEiON  ov  GooDB,  effoot  on  the  title  thereto^  227. 
OomiMmATiOH,  compromise  of  doubtfol  dalm,  205. 
OurevrroriONAL  Law,  obligation  of  contraots,  how  ht  pratsflted,  251. 

atatatea  exempting  homeeteads  from  exeontion,  202L 

atatatea  exempting  personal  property  frouk  exeoatkm,  261. 
CoMTRAOiB,  Avoiding  for  mistake,  031-034^ 

oompramise  of  doabtfol  claim  as  a  consideration  lor,  260w 
OOTSVAZTT  of  wammty  in  a  conveyance  ol  grantor*a  ij|^t|  titls^ 

244. 
GBnmrAL  Law,  crime  commenoed  without^  and 
state,  47a 

crime,  ooostmotive  presanoe  at  oommlsston  o^  47SL 

Dnrr,  meaaore  of  damagea  lor,  210. 

DMLABAnom  of  agent  made  after  hia  anthori^  haa  cmm^  401. 

Dbid,  delivery  aa  escrow,  whan  takea  eflBot»  548L 

delivery  of,  without  knowledge  of  giaatsa,  387* 
DmiffiTiON  of  fire,  0S8. 

of  inevitable  accident*  62. 

of  mistake,  034. 

of  payment  nnder  coeroiQik,  VBdL 
DowxB,  descent  of  landa  sabjeot  to  ifgjht  cC  41iL 
DvBBMof  actual  or  threatened  in^prisoBmsat,  IML 

of  goods,  160. 

of  megal  assessment^  lOL 

of  real  estate*  100. 
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r,  who  may  be  guilty  of,  186. 
BMDrxifT  DoiCAiN,  bonefits,  constitntioiial  prorisioiu 
damagM,  534-im. 

benefiti  not  to  be  aet  off  against  Taloe  of  land,  08SL 

banofiti,  spedal  and  peonliar,  to  owner,  632. 

benefiti,  states  denying  right  to  set  off,  633L 

benefits  to  one  tract  oan  not  be  set  off  against,  dam^ei  to  flnolhar,  itt. 

benefits,  setting  off  damages  against,  582-088. 

fenoing  as  an  item  of  damagee,  680. 

time  of  estimating  Talne  ui  property,  680b 
Bmbow,  when  takes  eflEect^  6I& 
MwuffUL  against  mortgagor's  denying  his  title,  882  884. 
MwwmMCE,  deolarations  of  agent  after  his  anthofitgr  ha*  ann^  Ml. 

parol  to  affsot  terms  of  note,  242. 
■uumninr,  head  of  &mily,  who  deemed  to  be^  254^ 

of  eart  indndea  foor-wheeled  wagon,  268. 

of  oow  inclndes  heifer,  268. 

ef  food  and  idothinff  •  what  indnded  in.  2H0L 

of  boinesteadsi  when  oonstittttiooal,  268L 

of  bocse,  inelndea  mnle  or  ass,  268^  260w 

ef  horse,  inolndee  saddle,  bridle,  eto.,  208w 

ef  horse,  means  work*horse,  265. 

ef  hoosehold  fomitore,  what  inolndea,  208w 

ef  tsam,  what  inolndee,  268,  264. 

ef  wagon,  inolndee  oart  or  buggy,  266. 

ef  yoke  of  oxen,  inolndee  oalvee,  268. 
-    of  personal  property,  oonstitntiooality  of^  25L 

etatntes  allowing,  are  liberally  oonstroed,  SBL 

who  may  olaim  benefits  of,  264. 

OaainNiB,  admiswons  of,  881. 
GvABAHTOB,  liability  of,  286. 
QviBAHTT,  oontinning,  what  is  a,  482. 

notioe  of  aooeptanoe  of,  when  moat  be  gifea,  4fiL 

Ifonfiiifiii^  oonstitotiiwialfty  of  laws  eieiiipih^g,  SBL 

InnoTimT,  letter  added  to  word  in,  66^ 

buvKonov  against  actor's  appearing  at  a  theater  oMisr  Hmm  pbialll^  118L 

ImOBAVGi,  fire,  loos  by,  defined,  068. 

insnier  is  liable  for  loss  of  which  psril  iMnved 

cense,  068. 
losses  by  fire  inclnde  damage  by  water  need  to  egtingnMi,  OHL 
losses  by  fire,  theft,  while  goods  are  being  WMfod, 
by  fire,  what  deemed  to  be,  058. 
by  fire,  when  include  loss  by  felling  waUs, 
losses  by  fire,  when  inclnde  loes  by  explomii, 
loeees  by  fire,  when  inclnde  loes  by  lightnii^ 
by  mobs,  riots,  eta,  000. 
by  n^ligenoe  of  insured,  001. 
for  what  liable,  general  mle^  007. 
u  affecting,  352. 
LnrouTiiTABT  Patmzmts,  what  are  and  whea  laumfM^  UMIH 
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JmoMEKT  of  a  Jwtloa,  wh«n  maj  be  nnderad  and  entarod*  441k 

Lavslobd  An  mnrAinr,  d«stniotioii  of  prop«rfcy  hyftn^annSmA 
Lnmn  mtj  beoome  imvooftble,  899. 

IfaoBAHiOB^  Lmr  agdnil  oourt-hoiiM  or  paUk  piopHty,  MQl 

agidiMt  estate  held  by  entiretiea^  879. 

agidiMt  improiveiiieiita  on  public  laiidi,  880. 

agidiMt  booie  bnilt  on  lande  of  anotlMr»  879. 

ooren  ell  the  eetoto  of  oontmoting  pertj*  898L 

oqnitaUe  estate^  when  covered  by,  878. 

eetate  of  leeiee,  when  covered  by,  878. 

fife  eetate,  when  covered  by,  879. 

intareeta  afiboted  by,  878-880. 

it  limited  to  estate  of  contrMting  par^,  88QL 

on  landa  of  wife,  for  debt  of  hneband,  88SL 
iffMPPAw^  definition  of,  881. 

difibrence  between,  and  ftand,  881. 

difference  between,  and  negligence^  88L 

lonns  of  relief  in  oaeee  of,  834. 

of  fMt»  when  a  gronnd  for  relief  in  eqniliy,  811. 

of  ftmign  law  ie  a  mistake  of  fMt»  881. 

relief  on  gronnd  of,  882. 

when  perty  hee  the  means  of  knowledge^  88IL 
MoMNiAai^  assignment  of  one  of  seveial  notes  seouad  byt  ST* 

estops  mortg^pMrfrom  dsnying  titles  899  194. 

of  chattels,  efRwt  of,  446. 

of  chattals,  remedy  of  mortgsgee,  447. 

passes  the  legU  titU,  448. 

to  corporation  estops  mortg^por  froin  denying  onirtHMa  m 
808. 

MmaaxumM  Ia»BUM«iM,  dated  at  partiwilar  pbos^  dwaaad  oo,  48y> 

d*!iiwmd  nmst  be  made  on  maker  reslillng  in  aiiotiisr  slalBi 

demand,  when  maker  absconds  or  removes^  487. 

demand,  when  no  place  of  payment  is  speoiflad»  487. 

loot,  action  on,  807. 

maker  removing  into  another  state,  demand  on,  487. 

non-resident  maker,  demand  on,  where  must  be  onds^  488L 

presamption  that  maker  resides  where  note  is  dated,  487. 
VuiBAiroi,  continnanoe  of,  who  liable  for,  480L 

grsntor's  liabili^  lor  continnanoe  of,  479. 
r's  liability  for  continnance  of,  479. 


OuuBB,  by  tenant  in  common,  298. 

FABXNBB8HZF,  interact,  allowance  of,  to  partner,  819^  880. 
interest,  cinmmstanoos  showing  intent  to  allow,  619. 
interest,  nnderstanding  for  allowance  of,  619. 
lien  of  creditors  of,  416. 

lien  of  creditors  of,  ii  sabordinate  to  partner\i  posrer  of  disposttta*  414 
signing  note  oe  surety,  302. 
■nit  by  one  partner  against  the  others,  280L 
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FAcnrr  htmd  on  prior  appro]priatioii  provails,  335. 

lor  rooenrod  land  u  yoid,  885. 
Fatuht,  ooeroion  by  impriioiimeiit  of  third  pttMB»  Itt 

oowoMm  by  moiiaoet  of  injury,  161. 

oooroioik  of,  Aotual  or  threatened  impriaonnieDtk  U8L 

eoerdon  of,  demand  for  illegal  feea,  167. 

eoefdon  of,  exaction  of  freight  by  oaniari,  160. 

ooeroon  of,  illegal  distreae,  168. 

eoewion  of,  in  which  party  benefited  took  no  part^  UML 

ooeroion  of,  legal  prooeia,  166. 

ooegdon  of,  what  deemed  to  be,  165-162. 

ooeroion  of,  wroogfol  demand  for  rent^  160. 

ooeroion,  threat  or  oommenoement  of  eoit  li  na^  157. 

oompnlfion  mnat  continue,  to  enaUo  party  to  vaoofv,  UMb 

oompolaion  mnat  proceed  from  party  to  whom  paymnft  li  aai^  W§L 

dnreea  of  goods,  159,  169. 

dueaa  of  real  eetate,  166. 

lATolnntary,  ezamplee  of,  169. 

in^nntary,  may  bo  reoorered,  153. 

of  feee  illegally  exacted,  167. 

of  illegal  taxes  under  compulsion,  164. 

of  illegal  taxee,  when  deemed  'voluntaiy,  16ft. 

of  moneys  exaoted  under  nnoonstitntional  law,  UML 

protest  against,  sufficiency*  and  utility  o(  162. 

reooveiy  of  money  paid  on  illegal  tax  or  Hnwiia,  161^  HI. 

recovery  of  money  paid  for  illegal  fees,  167. 

recovery  of  money  paid  under  a  judgment,  156w 

to  common  carrier,  of  excessive  chargea  for  frel^iti  169. 

under  mistake  of  &ct,  171. 

Wuntary,  can  not  be  reoovered,  153. 

Eailboads,  agent's  repreeentatianB  as  to  pJaintJiTb  right  to  ala^  mtm^  IML 
passengers  may  enter  train  anywhere  between  poiatB 

ticket^  199. 
passenger  must  inform  himself  of  rules,  198. 
passenger  must  make  one  continuous  trip,  198. 
regulation  that  passenger  shall  not  stop  over,  192. 
stop-over,  agent's  power  to  anthoiue,  195-196. 
stop-over,  burden  of  proving  right  of,  196. 
atop-over,  fault  of  conductor  in  not  giving,  196b 
ticket,  conductor  can  not  require  person  to  Bumaiiki 

fare,  197. 
ticket  for  this  day  and  train  only,  194. 
ticket  of,  is  only  evidence  of  contraet,  198. 
ticket  of,  its  effect,  198. 

SuiFFiMO,  owner  of  vessel,  when  not  liable  for  suppUsa,  106. 
Braamo  Pxkformancx,  compelling  purchaser  to  take  inomnbend  pwy^, 
682. 

enforcing  in  orphans'  court,  670. 
BcATUTS  ow  Ldcitatiokb,  in  cases  of  money  collected  by  an  attotnaj,  698L 

not  removed  by  devise  to  pay  debts,  673. 
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iuirDiAT,  oontnote  made  on,  237. 

miti  for  wrongi  done  on,  237. 
Bowaar^  releMe,  by  Indnlgeiioe  to  prinoipid,  4§k 

TAxn»  payment  of,  under  proteeti  168. 

payment  of,  when  deemed  volontuyy  1  Oft. 

reooyery  ol  money  paid  for  illegal,  164. 
Tbtaiit  or  Common,  oneter  of,  by  another,  886. 
Ttarosn,  aale  to  himeelf  ,  when  beeomee  TaUd,  SIS» 


UoAOi*  famranoe  oontract  may  be  aflboted  by,  SOB. 
of  oanieri,  to  oarry  goods  on  deok,  106. 

Vmna,  ooUirioni,  admiralty  Jarlediotlon  in  eaaaa  i(  ML 
eolliiiione,  burden  of  proving  negUgonoe,  6L 
eolliiriona,  damagea,  meaenre  of,  58. 

in  oaaes  of  toga  and  towed  veaiali^  iH 
limit  of  owner's  liarbtlity  for,  57. 
oollisioiis,  owner  pro  htBe  vke  U  liable,  50l 
oolHsiona,  presomption  of  fault  in  oaaes  eC  54. 
ediliaions,  statatoiy  mlea  for  prerention  of^  60L 
eollisions,  suits  for,  In  rem,  50. 
eoUisioos,  when  arise  from  ineritaUe  aoddent,  SL 
ooUisions,  where  both  parties  sie  blamable,  51,  OL 
oolliaions,  where  injured  party  only  Is  blamable,  51«  A 
eoDidons,  where  neither  party  is  blamable,  51,  68. 
oolUsions,  where  party  not  injured  is  alone  hlamaWs^  fL 
eollisions,  while  in  oharge  of  pilot,  57. 
duties  of  steamers  and  sailera,  respeotiTely,  56. 
exhibiting  lights,  failure  in  respeot  to^  55. 
towed  Tesnls  and  tugs,  ooUinons  by,  56. 

Will,  oondusiveneas  of  decree  admitting  to  prabaftab  7fk 
Wills,  attestation  and  exeontion  of,  442. 

devises  to  ohildren,  include  all  thoae  living  al 

legacies  to  a  olasa,  when  may  include  peisooa 
423. 

witneases  to,  how  and  when  must  sign,  442. 

witneases  to»  want  of  reoollection  of,  448. 
Wmma,  impeaching  by  proving  bad  character,  88Ql 

impeaching  by  proving  want  of  chastity,  2801 
WmniHO,  parol  evidence  to  modify  terms  o^  948^ 
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ABATSMSNT. 
Am  AflDCBnmnB  ov  Coktmmob^  L 

AOGEFTANGB. 
OTl^HMf  HaoofUBLB Iranuiiaraii Pi 

TnmF,  17. 

AOGB88ION. 

A0CBSSABIB8. 
8m  AomoT,  fL 

A0OOSD  AND  8ATIBPAO110V. 

I.  AfloOKDAaBSAsniAOsioiir  ABaADMUBZBUinniiBG: 

fwriMiritowwft oooMifflniiig  a pfififfiwl  injiixy  to  tlM  pliiBllBl 

&  PAlimV  ASD  AOOBDTAHCI  OV  SUM  OV  MOHXT  AS  SAXIIlAiOnm*  li  a 

8m  Common  Oawbibimi,  IOl 

ACQCNOWLEDOMEinnL 
8m  Wilu»  6,  la 

ACTIOK& 
ABD  BiniTO^  14;  Diosit;  Fbaud;  Idmii  IJB— M^  If  Hi 

89,  42,  44;  NniSAiraai;  FABMlMMUfw  1^1& 


ADMINISTRATOB& 

8m  RlJOUTOBS  AND 


ADMISSIONS. 
8m  Bvisihgb,  7,  8;  MoBaoAaM^  i. 

ADULTERY. 

■noAiiBOivWoiKAir  wnn  Whom  Cbimxov  ADuiffDirvAuaBi»tolwM 
bMtt  ooBiinitted,  it  not  •  oompetoiit  witPMi  to  pwff  Iht  oftttn.  Ami 
▼.ir<Idb,04. 

1M 
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ADTBRSB  F08SBSSI0K. 

OaBrm^jnm,  sr  Pnaoii  our  ov  Poemsaiov,  or  Lasimi  ni  Asffsm 

noN  of  aiolb«r»  olaiming  titb  therotOk  to  not  iroid.  Ormkiger Y.Wdek^ 
MO. 

AGENCY. 

L  l»  laMOATtoia  ov  Aoxht^  Autbobitt  n  Pubuo,  or  known  to  tiio  ponn 
with  whom  he  dada,  the  prixunpal  will  not  be  boond  if  the  agent  azoeede 
hto  ftathority;  hat  if  nioh  limitatioa  be  {wivete,  the  agent  may  bind  hto 
principal,  although  the  former  ezoeed  hu  aathority .    Bryamt  v.  Maortt  M. 

t»  PlUVOIPAL  WILL  NOT  Bl  BlOABOED  AS  HATDf O  BATIVIXD  UnAUTHOBHSD 

Aov  OV  HX8  AoxNT,  merely  becaoae  he  raoeiyea  money,  property,  or 
aeonrity,  or  aTaila  himaelf  of  advaatagea  deriTed  from  anch  aot*  where  he 
did  not  learn  that  anch  agent  had  exceeded  hia  aathority,  nn^  aooh 
ehasgea  had  taken  plaoe  in  hto  oireamatanoea  aa  to  prevent  him  fieom  xe- 
pndiating  the  whole  tranaaotion  withoat  eaaenttol  injoiy.    Id, 

&  Pabtt  nr  Pobsusiok  of  Qoodb  bt  his  Agent  is  Dbembd  Owvbb  where 
he  ezeroiaea  acta  of  ownerahip.     Van  Brunt  ▼.  Piie^  126. 

4i  AoBHT  is  not  Rbsfonbiblb  roB  Nboligenob  ob  Mxboonbuot  ow  8ub- 
AOBNT,  where  in  the  oonrae  and  from  the  natare  of  the  boaineaB  it  becomea 
neoeaaary  to  employ  aabagenta  by  reason  of  their  partioolar  profeaaion  or 
akill,  if  the  agent  haa  oaed  reatouable  diligenoe  and  akill  in  hto  choioe  aa 
to  the  akill  and  ability  of  the  subagent     Oommerdal  Jffh  y.  ITcwfMi,  97. 

i^  Aoxnt  is  not  Rjesponsiblb  tob  Nsglioenob  ob  Miboonditot  ov  Svbaokmt 
if  he  haa  naed  reasonable  diligenoe  aa  to  the  akill  and  ability  of  the  agent 
in  hto  choioe.  Bnt  the  aabagent  will  in  aaoh  caaea  be  responaible  to  the 
principal  for  hto  own  negligenoe  and  miaoondaot.  BaUwm  y.  B^h  qfLtm- 
itkma,  1% 

it  Whsbb  an  Aobnt  Innocbntlt  CoMMns  A  Cbxmb  at  the  instigation  of 
hto  principal,  the  latter  is  answerable,  aa  principal;  bat  if  the  agent  ie  a 
gailty  actor,  he  to  deemed  the  principal  offender,  and  hto  instigator  to  an 
aooessary  before  the  fact.    People  v.  Adams,  468. 

7*  Pabol  Contbagt  Entbbxd  into  bt  an  Agent,  withoat  disftloaing  hto 
agency,  may  be  saed  on  by  the  principal.    OUpin  y.  ffoweU^  720. 

8i  Monet  Paid  bt  an  Agent  in  Pubsuanob  ow  an  Agbxbmbnt  made  by 
him  in  hto  own  name,  if  paid  npon  a  consideration  which  haa  toUed,  may 
be  reooyered  by  the  principal.  In  each  case  the  agent  to  a  competent 
witoeaa  for  the  principal  to  prove  the  transaction.    Id, 

Bee  Attaohhbnts,  4,  5;  Banks  and  Banking,  2;  Brokers;  OoBiPOKATioBik 

2;  Gbheinal  Law,  1,  14;  Evidencs,  10;  Fraud,  6;  PABxmnymzp,  16; 

Sales,  2,  3. 

ALTERATION  OF  DfSTBUMENTS. 

See  Deeds,  13-16. 

AMENDMENTS. 
See  Equitt,  0-12. 

APPEALS. 

Bee  BQvmr,  8,  0;  Ezbcutobs  and  AdhinistbatobSi  11| 

1;  Pleading  and  Pbactigb. 
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AFFOBnOKMENT. 
APPUETENANCBS. 

Bm  WATBBOOUBan,  1. 

ASSESSMENTS. 
8m  Taxation,  2. 

A8SI0NMENTS  FOB  THE  BENEFIT  OF  CREDIT0B8. 

1.  Aauannasn  Valid  bt  Laws  of  New  Yoak,  where  it  was  made^  wQl  be 
treated  as  Talid  here,  although  there  was  preference  giren  to  oreditonu 
Biehardson  y.  LeavUt,  00. 

%  FoBUoir  AaaavMXST  of  Pbopbbtt  is  not  Dkysatbd  bt  ArrAUimiuiT  of 
the  property  here,  where  the  assignment  wm  made,  and  the  debt  lor 
which  the  attachment  was  sned  ont  aoomed  nnder  the  laws  of  New  York* 
Id. 

t,  "Leoal  Title  to  all  Pbopebtt  Intended  to  be  Ck>NvxTED  bt  Assioir* 
XSNT  for  the  benefit  of  creditors,  rests  in  the  assignee  immediately  npoo 
the  acceptance  by  him  of  the  deed,  and  the  trust  in  favor  of  the  credit 
ors,  which  is  therenpon  created,  takes  effect  instantly,  and  can  not  thero- 
after  be  destroyed  by  any  mere  refusal  or  remmdation  by  the  tmstea. 
Seal  Y.  Ih^,  691. 

4b  Trustee  CAN  not,  aftkb  Aooeftino  Convetanoe,  Divest  Himsslf  of  the 
legal  estate  by  merely  refusing  to  carry  the  trust  into  execution.  And, 
therefore,  the  refusal  of  an  assignee,  after  he  had  accepted  the  assign- 
ment, to  execute  the  trust,  does  not  give  to  the  assignor  the  right  to  ex* 
conte  another  distinct  conveyance  of  the  same  property,  though  substan- 
tially on  the  same  trusts.    Id, 

0^  ASSIONICXNT  FOB  BENEFIT  OFGBEDITOBS,  NOT  BbOORDED  WITHIN  ThIBTT 

Days,  may  be  avoided  by  each  creditor  by  his  proceeding  for  the  recov- 
ery of  his  claim  by  judgment  and  execution.  But,  by  so  proceeding,  a 
creditor  avoids  it  only  pro  iatUo,  leaving  it  in  full  force  as  to  all  the  other 
creditors,  if  they  see  fit  to  avail  themselves  of  it.  Id. 
&  Deed  of  Assignment  Which  Stipulates  fob  "R-w.mact  without  Subbev* 
DSBiNO  all  the  debtor's  property  is,  as  respects  the  non-releasing  credit 
ors,  wholly  inoperative,  and  leaves  them  in  the  same  position  as  if  it  had 
never  been  made.     Wihon^a  Acoounts,  701. 

7.  Belbasino  Obeditobs  undeb  Assignment  Fbaudulikt  on  its  Faoe,  ara 

purchasers  with  notice  of  the  fraud,  and  must  take  their  chance  under 
the  assignment*  and  be  satisfied  with  what  they  receive  under  it.  And 
unless  they  bring  what  they  have  so  received  into  a  common  fund  to  be 
divided  pro  rata  between  them  and  the  other  creditors,  they  must  be 
content  with  what  they  have  already  recovered.    Id. 

8.  Absionee  Appointed  to  Succeed  Assignee  of  Fbaudulent  Absignmbnt, 

is  entitled  to  the  unadministered  assets,  for  the  purpose  of  distribntinc 
them  among  the  creditors  who  did  not  assent  to  the  fraudulent  assign- 
ment, and  he  is  also  entitled  to  a  dividend  previously  awarded  to  a  re- 
leasing creditor,  but  which  had  not  been  actually  paid  over.  And  where 
it  is  not  proposed  to  disturb  what  was  done  by  the  former  assignee^  the 
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itlMMing  erediton  m  not  oonoemed  in  the  diitribatioB,  and  oaa  not  d^ 

fail  the  okiflBS  ci  the  cnditon  entitled  to  it»  by  impvtiBg  Ueiiee  to 

thM.    Id. 

See  Pabtvbbuxp,  17t  18. 

A8SIONHENTS  OF  OONTKACTS. 

L  Unm  Acs  ov  1840  FoBBiDDnio  AflUomiBim  bt  Baxxb  ov  Dnm  Dam 
Tmoft  a  defenie  of  the  etatote  to  an  action  by  an  eiignee  of  any  aoeh 
dabt  mnet  be  made  by  plea  in  abatement.    Lanier  ▼.  Trigg^  298. 

fi  Dmlabatiowi  ow  as  AanoKOB,  to  the  effect  that  certain  eeoaiitiee  held  by 
him  were  purohaaed  with  fnnda  held  by  him  in  tniet»  are  admiariWo  in 
OTidenoe  againet  hie  airignonii  in  an  action  to  collect  the  aama.  Fiaree  v. 
JTciTeeAan,  885. 

&  XQUiCABuAMiovxBOVABovDOBOEBBEOHoaBnr  AonoNtidnaciilyaB 
equitable  ownenhip.    Id. 

4i  AanoiiXB  01  ▲Tbusisb  WILL  BsGoMPSUiiD  to  execnte  the  original  troalb 

attheinatanoeof  thecMfvlfiielmiC.    Id, 
iaa  KgMWTUna  An  AmnangnjaoBa,  8;  TiAWpmnii  asb  Tmumtt  8-lS| 

ItaooAOBi,  8, 4;  KaaanABLB  lawMUMJunm. 

ASSUMPSIT. 
See  NaaanABLB  IiiaT»um««»  & 

ATTACHMENTa 

!•  ▼miiom  o(f  Lawp  Who  has  Ruoutjmo  a  Pat jwn  v  Dmmd  th  inapi>B»  which 
haa  not  hecn  reeocded,  etill  has  an  interest  therein  capable  of  beiqg  at- 
tached; and  if  the  land  is  attached  and  sold  as  his  property,  an  innoowt 
porohaser  without  notice  takes  a  good  title.    Paime  ▼.  Moordamd^  685. 

ti  OouBV  AoQinBxs  JmusDionoN  xh  ATTAOHiairT  bt  IwinirG  Pboobb»  and 
attaching  the  property,  and  if,  after  acquiring  Jnriadiction,  it  rendsn 
Judgment  without  the  publication  of  notice  required  by  law,  such  jndg* 
ment  is  irregulsr  only,  and  osn  not  be  attacked  collaterally,  but  can  only 
be  corrected  by  writ  of  error.    Id. 

Sb  lC0VBTorTHBHAjnMioyAPuBLZoOinaKB,tTCasai«rof  theboaidof  eohool 
directon,  designed  for  the  payment  ol  teachers,  can  not  be  attaohed  in 
au  action  against  a  teacher  on  a  debt  owed  by  hink.  JMUqf  ▼.  Jfehsv^ 
860. 

4.  Aqxmt  XV  PossaasioH  ow  Qoodb  wkut  AnAOHiD  is  PnnuiiHD  io  Ooir« 
TDTUX  in  pocMsnon  after  the  dieeolutiou  of  the  attachment,  when  nothing 
appears  to  the  contrary.     Van  BrwU  ▼.  /Hl»,  128. 

A.  Agent  should  bb  fixruBVED  as  Qabiobhxb  of  goods  attaohed  in  his 
hands.    Id. 

8b  Answxb  ov  a  Gabnisbbb  that  Hb  was  Indbbtbd  to  a.,  but  tint  beloie 
the  garnishment  wss  senred  upon  him,  he.  A.,  and  K  had  made  an 
agreement  by  which  he  had  agreed  to  pay  the  mooey  to  K  npon  a  debt 
owed  B.  by  A.,  is  evidence  that  he  does  not  owe  A.  anything.  Bhuk  ▼. 
Paia,358. 

Bee  AaBioNMBHTB  n»  Bbbbiit  or  Cbbditobj,  2|  FEAUDULunr  Canrsr* 

AN0B8,  2. 
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attobney  and  client. 

Ancnunnr  as  Law  has  No  Authobity,  Ms&elt  as  SucBt  to  itM.«A— 
JuBOiODiT  obtained  by  falm  for  his  dient,  nor  has  he  any  power  to  re- 
oeiTo  money  or  any  other  thing  in  satisfaction  ci  a  Judgment  for  land. 
And  the  faot  that  saoh  a  release  is  entered  of  reoord  in  open  oonrl  adds 
nothing  to  its  validity.    Harrow  y.  Farrow^  60. 

Bee  Bavsb  akd  BairnvQ,  11;  Buodtobs  and  AmnxmrnasoM^  U^lSi 

JuDGMXRiSy  0;  P&oons. 

BAGOAG& 
See  CoMKOv  Cabbiwus  11, 1% 

-BAUMBSTQ. 

h  Oabi  BiqioiBaD  ov  Pledou  it  that  of  a  prudent  adminittnitar}  he  ia  Doi 
•ahjooted  to  the  requisition  of  the  moet  exact  diUgenoe.  Ommmnkd 
Btmh  ▼.  Martin^  87. 

t,  PUDOXB  MUST  BiDXLnnat  ybm  iDBNTiaAL  ABiioui  Pijn»KD»  where  it  ia 
distinctive  in  its  character,  and  capaUe  of  being  reoogniied  among  other 
thinga  of  a  like  natore,  or  where  a  mark  is  set  upon  it  with  a  view  to  its 
diaerimination,  bat  not,  where,  from  its  very  nature,  it  is  incapable  ef 
identification  if  once  mingled  with  other  things  of  the  same  kind.  M- 
pk^  V.  JJoioeff,  720. 

%  PtBDGXB  ov  GxBnyiGans  ov  Siooe  is  not  leqniied  to  keep  and 
the  identical  ahaiea  pledged.    Id. 

BANK-NOIBS. 
See  Baxxb  aitd  BAnmroi  TkRDnn. 

BANKKUFTOT  AND  INSOLVBNOY. 

BaaBvmnvoi^  0}  Issmuvos— Fmi,  8;  NaoonABuImnvimvi^  14l  E 
inBSiiiP8|  14, 16;  Sbt-oiv,  6;  SuBanamp,  4»  16^  19. 

BANKS  AND  BANKING. 

L  Acm  ov  Bavk  OvnoiBs,  within  thb  Soopb  or  cbsib  Fdwna,  bind 
the  coipocation.    StaU  v.  Ccmmereial  Bank^  280. 

I.  CimmtB  ov  Bavk  is  but  thb  Aobbt  or  thb  Gobpo&axion,  and  hia  acts 
are  governed  by  the  general  role  for  agents,  via.,  that  if  thqr  eaeeed  Ua 
aathority,  they  do  not  bind  his  principal.    Id, 

lb  AofB  or  CmHTBB  or  Baztk  abb  Pbima  Fagib  BiVDoro*  when  performed 

in  the  discharge  of  the  ordinary  dntiee  which  belong  to  that  office,  he  be- 

'  ing  the  general  ezecntive  officer  of  the  bank;  and  in  order  to  avoid  anch 

acts,  it  devolves  npon  the  corporation  to  show  a  special  restriction.    Id, 

i.  Idbm. — ^Thb  BBBTBionoir  must  hot  Abub  from  the  charter  of  the  bank 
alone,  bat  from  a  limitation  impoaed  npon  the  cashisr  by  the  divsctorst 
for  the  directors  may  violate  the  charter  through  the  cashier,  niilnm  they 
can  show  that  he  departed  from  his  duties,  as  prescribed  by  them.    /A 

$k  Cashito  or  ▲  Ba2vk  oam  not  CSausb  a  FoiBnoruBB  of  its  charter  by  a 
direct  and  palpable  violation  of  hia  anthority  or  instrocticna.    Id, 
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i.  Gbabox  to  Jubt^  that  if  Tbxt  BMSJwnD  tbx  CimrntR  of  a  baak 
Mrtefai  aeliy  tpooUying  thflm,  oontnry  to  the  eharter  of  the  bank,  thej 
■hoold  find  lor  the  pUintiffi  where  tiie  proceeding  was  fay  inf onnatioD 
1b  the  nature  of  a  ^uo  warrtmio  againat  the  faank,  la  too  faroad;  eome 
qoalifioation  ehoald  have  been  added,  to  indicate  that  if  the  aete  of  the 
eeehier  were  in  direct  violation  of  the  instmotuma  of  the  diroctony  the 
eofporation  waa  not  boond  by  hii  acts,  becanee  there  waa  eridenoe  that 
the  direotore  had  given  him  poaitiye  directiona.    Id, 

7*  Bajkm.  Umploitkd  to  CoLLior  ▲  Pbomibbobt  Nora  most  preeent  the  eanw 
for  payment,  and  give  notice  d  dishonor,  only  when  those  meesorae  are 
neceasaiy  to  preserve  its  employer's  recomree  to  those  who  are  ocntia* 
gently  responsible  to  him.     Weti  Branch  Bank  v.  Fuhner,  06L 

8i  Bavk  UiTDXBXAKXNO  OoLLionoN  ov  Kois  beoomes  bound  to  have  every- 
thing done,  according  to  the  laws  of  the  state,  necessszy  in  the  esse  of 
non*payment,  to  fix  the  foil  liability  of  the  drawer  and  Indccssr.  BM- 
wim  V.  Batdt  of  LmMnuw^  72. 

IL  BaHX  nKDBBTAKINO  TO  CoUMOft  Non  BBDUKD  BmPLOT  NoCABT  PoHVI 

to  make  demand  and  protest^  and  to  give  notioe  to  indocsers.    Id, 

iOl  BA2VK  fob  Ck>IiLS0TI0V  IS  KOT  LlABLB  FOB  FaILUBB  OF  KOTABT  to  gIve 

notioeof  protest  to  the  indorser  in  the  manner  prescribed  by  law,  wlisniby 
the  latter  U  discharged.    Id. 

11.  Ba2vk  EMPLOTnro  AiroBinET  to  Sua  on  Nora  Is  not  liable  for  the  fsilnrs 
of  the  attorney  to  obtain  Judgment  on  it  as  soon  as  another  attoraey  em- 
ployed fay  another  bank  lor  a  similsr  pupose,  where  it  is  not  pretended 
that  an  improper  choice  waa  made  by  the  bank,  nor  any  reason  for  ohaig- 
ing  the  attorney  employed  with  negjeot  of  dnty.  Oammerckd  Bank  v. 
MaHin,  87. 

lii  Bans  Kkxd  kot  Fusb  Exnoonov  of  JxrDGMXirr  to  ▲  Ga.  Sa.  where  it  Is 
directed  to  cause  suit  to  be  brought  on  a  note;  no  request  to  pursue  sueh 
a  course  having  been  shown  nor  damage  frouk  not  resorting  to  it.    Id. 

liL  PUBOHASKB  OF  GoUHTBtlXIT  BaMX  B1LL8  KAT  BJKX>TEB  AMOUlTr  PAID 

for  them  upon  discovering  them  to  be  counterfeit  and  immediately  return* 
lag  them,  where  both  parties  are  brokers  equally  skiUed  in  detecting 
counterfeits,  and  equally  innocent;  and  where  the  purchaser  passns  the 
notes  away  bonaJSde  after  receiving  them,  and  they  are  returned  to  him 
as  counterfeit  two  months  afterwards,  and  he  bnmediately  takee  them 
up  and  tenders  them  to  the  seller,  he  may  recover,  notwithstanding  the 
delay  in  returning  the  bills,  there  being  nothing  to  show  laches  on  his 
part    Buck  v.  Doyle,  176. 

Mb  AonoN  UPON  A  Bank  Notx  Patablb  on  Dbmanb,  but  not  payable  at 
any  particular  place,  can  not  be  commenced  without  a  prior  dfsnand  of 
payment.     Thunton  v.  Woffborough  Bank^  382. 

lAi  Statutb  of  Limitations  dobs  not  Goxmbnob  to  Bmr  on  Bank  Nona 
payable  on  demand,  whether  payable  generally  or  at  a  particular  place, 
untQ  a  demand  of  payment  has  been  made.    Id. 

10b  Banks  mat  Watvb  theib  Right  to  Insist  upon  a  Dbmand,  before 
being  sued  upon  their  notes  payable  on  demand,  as  where  they  ahut  up 
their  bank  and  have  no  place  of  business.    Id. 

17.  Closino  up  of  Bank,  although  a  Waiveb  of  thb  Nbobbsttt  of  a  Db- 
MAND^  does  not  start  the  rumiing  of  the  statute  of  limitations  upon  its 
notes.    The  bank  having  iamed  its  promises,  payable  on  ^— «— »^^  it  is  at 
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Unb  plMMoreof  fha  holder  to  My  whan  tb«  douiid  aotJH  he  mid*  and  hk 

li^t  of  Mstion  oomnmoo.    /dL 

AMHonnms  ov  Ckmnuoxi*  1;  Boimos  Kmoxiabu  I— wiMMt  S7f 

BIOAMT. 
See  GBomrAL  L4W9  U. 

BILL3  OF  BXCHAKO& 
Bum  ov  Labomii  NaoooABu  iNscBuicnraBi  Pawmim— ir,  5t  ftor* 

HELLS  OF  LADING. 

Bnii  or  IiABiDia  AoooKFAvm  a  Bill  aw  Bmuavi^  Ihe  hoUUr 
not  nqaSn  aooeptonoe,  vnlfln  he  enxrenden  the  hill  of  hding  to  fhe 
dnwee)  and  where,  on  eoooontof  a  refoeal  to  do  eo^  aooeptenoe  b  le- 
loiedv  he  oan  not  protert  the  bill  for  non-aooeptHMM^  end  oheige  Ibe 
end  Indoffwr.  La^fecur  ▼.  BloBtmam^  TIL 
See  ComcoK  Oabbobs,  8»  4» 

BlUil  OF  PABTIOULABa 
See  PtJUDDio  Aim  FftAono^  S. 

BONA  FIDE  PUBGHASBB8. 
lOE  BBfxnr  of  Cbbditobb,  7;  Attmwmw^  1|  Oovo- 
BASiom,  2}  Dbd6  ov  Tbubt;  BzBoonom,  14;  Nonn^  St  Fi 
V  A|  bons  AVD  TkmmsiB,  0. 


BONDS. 

XnASOBB  ov  Damaom^  or  ah  Aonoir  oh  a  Bokd  Patabu  or  Noom  of 
a  oertein  bank,  ie  fhe  Tahie  of  the  notea  on  Ibe  daj  the  '^H^gfttftr  b^ 
.   oame  payable.    Ltmiimr  ▼.  THggt  293. 

SeeAaioH]aDnnov0ciHXBA0fxa»8;  Evmjuiua,  2|  Eimmnuua^li  Fkaim^ti 

Tehbxb. 

boundabubs. 

See  SuRyHT. 

•Runirieiyt, 

1»  QmnBAL  Bvui  as  to  Ooidi]B8ioh8  »»  that  the  wbole  a«Tloe  or  dslgr 
mnsi  be  performed  heloie  the  right  to  any  oonunindon  atlaebeei  lor  an 
agent  must  oomplete  the  thing  required  of  him  befoie  he  Is  entitled 
to  ehaige  lor  it.    ChttKhalk  y.  JemUngs,  70. 

ti  BnoKSB  Pbsvsbtju)  vbom  Oomplbtiho  Bxtsihebs  bt  Bkplotbb  isentitied 
to  oompenaation  for  the  aervioes  he  has  performed.  OonaeqnenUy,  if 
a  broker  employed  to  aeU  a  pieoe  of  land  finda  a  porohaaer,  bat  has  the 
bnaineaa  taken  oat  of  hia  hands  and  given  to  another  broker,  wh^ 
oompletea  the  parohase  at  the  terms  agreed  opon,  hie  ia  entUied  to  Us 
Id. 
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BURDEN  OF  PROOF. 
kmmm  CtiwrnBHi  4;  Dbbdb,  13;  Landlobd  iun  TteAas.  ISi  Fi 

HSBflHIP,  2. 

CASK 
8m  aambd  An  SAnsvAonoN,  1;  RAmnm; 

GHABTTABLE  USES. 
ScAVim  or  48  Blisabith  is  or  Foaoa 
Wmdt  Y.  ^m.  OcL  Soc,  824. 

0HARTEE8. 
8m  Bavsb  ahd  Bakkinq,  4,  5;  CoBPOBAninra^  & 

CHATTEL  M0BTaA0B8. 
8m  M<naoAOBi,  11-lft. 

CHECKS. 

8m  KbGOTIABLI  iHSTRUmOfTB,  4-1 

GH06BS  IN  ACTION. 
Unanmm  ov  OottrnMns^  8t  HvaiAap  Afl»  W^ii»  & 

COLLISIONS. 
Sm  Smmira,  2,  3. 

COMMISSIONS. 
8m  Bbokibs;  Cbimikal  Law«  I4L 

COMMON  CARRTRRa 

L  OWSSM  OV  A  SnAmOAT,  CaBSTIBO  F&BiaHTlOE  HlB% 

rian.    ShoMler  v.  JSROiari,  782. 

t.  COMM OV  OiBRTini  KAT  LDCIT  KI8  IdABILITr  bj  a  ipMlal  OOOtnuk*  tal  MB 

not  divait  hlniMlf  of  liAbOity  for  n^ligoiM  or  w»at  of  oara.    U, 
9k  FawviMoas  nr  Bills  ov  Ladibo,  w* ■■•  v** na ■wni  riAitfy^ f^n  **' 
of  fire  and  iiATigstioii,"  or  trom  '*  unAvoidable  sooidMitt  of 
Bud  fire,"  are  identJoal  in  their  effecti,  and  indinde  evety  kind  of  fln» 
withoat  referenoe  to  the  phyBical  agendM  by  wfaioh  it  ia  ptodnoed.    14. 

4.  BCBDBH  OF  PBOOT  IB  ON  TRK  COMMON  CaBBTIK  tO  ahOVf  that  B  gNVB  lOM 

b  within  the  ezMption  of  the  bill  of  ladings  and  was  not 
negligenoe.    Id. 

§k  ComiOKCABBiBBiBOirLTBzoiraBDBr  AoroJFGoDorof  thapahUoi 
from  delivering  at  its  destination  property  intmstad  to  lilniy 
limitB  his  liability  by  expreM  atapnlation.    PmHbtr  ▼.  FJmn*  lOL 

C  Btidbnob  that  Plaintitf  is  BiAN  09  FAJOLTt  nr  AonoH  sr  Pj 

AOAnrsT  Caxbub  for  damages  for  an  injnry  oooasioned  by  tiie  latterli 
ao^lgenoe,  and  that  he  hM  a  wife  and  Mveral  asMdl  tUUtnm^  is  inad* 
Bdaslble.    StoeiUm  v.  F^,  188. 

7.  Dorr  or  SfAox  Pbofbibtob  Cabbtivo  Pabsbbobbs  d  to  PBOfnnB  Dbiy* 
BBS  ow  Compbtxht  Skill  and  knowledge  of  the  road,  who  ahall  aol 
with  diligenoe  and  with  the  ntmoet  cantion  and  prodepMi  and  to  fnniiik 
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«!•»  aiMdy,  and  irdl-bfokeii  horaea,  and  ooaohfla  and  hamen  atrong  and 
irall  made,  and  if  aiioh  proprietor  faib  in  the  leaat  of  these  partloii]an» 
he  la  guilty  of  n^^Ugenoe,  and  liable  for  an  injury  oooaaiooed  thereby. 
Id. 

ii  QiAam-coAca  PAasurosB  Garrixbs  asm  vot  Iksdiuebs  of  the  wtMj  of 
their  paaMngers,  bat  are  liable  only  for  negligenoe,  and  therefore  are  not 
reaponsible  for  an  injury  oanaed  by  an  accident  against  which  human  oaie 
and  foresight  oould  not  guard,  and  not  in  any  degree  by  negligence.    /dL 

Ai  JuBT,  nr  Bbtdeatino  Daxaok  to  Passknoxb  Ooqasiqnxd  bt  CABBnB*k 
NaouonroB,  in  an  action  therefor,  should  consider  his  health,  and 
mental  and  physioal  ability  to  maintain  himself  and  family,  before 
the  injury,  as  compared  witii  his  condition  in  those  respects  afterwarda; 
his  physical  and  mental  8u£fering  from  the  injury,  and  how  far  the  in- 
Jury  la  permanent,  and  allow  him  fair  compensation.    Id, 

lOl  AbUEEMESV  BSTWEEN  InJUBXD  PaSSBNOXB  and  OaBSIXB  Aim  IJSJVKg 

canaed  by  the  tatter's  n^ligenoe,  to  the  effect  that  In  satiafaotion  of  the 
iiijniy  the  carrier  will  pay  the  expenses  incurred  by  the  passenger's  d^ 
tentaon  in  coosequenoe  of  the  injury,  and  cany  hhn  to  hia  destination 
free  of  charge  after  he  is  able  to  travel,  if  such  agreement  la  fully  eze- 
oated,  la  a  good  defense  under  the  general  issue  to  an  action  for  such  in- 
jury.   Id, 

IL  HUBBAND  AND  WiFK  MAT  TBSniT  AB«0  THB  OOIBT— W  of  tilsirtmnkB 

lost  while  in  the  custody  of  a  common  carrier.    MeOiU  ▼.  Bawamd^  66L 
IS.  OomioH  Cai^wibb  is  Liablb  to  a  Pabbehobb  lor  the  loas  of  his  bagg^^ 
although  no  fare  has  been  paid.    Id, 

IS.  CSOMliOiB  CaBBTBB,  IB  No  SPBOinO  StTM  HA8  BBBB  An»»Mfc  jjffgK  fOT  Ul 

ssr?ioes.  Is  entitled  to  a  reasonable  compensation.    Id, 

See  BiUB  OB  Ladino;  Railboaob;  Shipfuw. 

COMPBOIOSK 

OwraOBOSB  OB  A  DtHIBTBUL  GlaIM   18  A  SUfBIOIBBT  OoiHliMUllCMr   fOT 

an  agreement  to  compromise  and  divide  land,  if  both  putlsB  claim  tba 
land  under  conflioting  titles.     fTeecf  ▼.  TWty,  287* 

CX)NVUCT  OP  LAWS. 
See  Wills,  1,  2. 

OONSIDEBATION. 
iaa  Oqkpmmibb;  Ooibibaoxb,  1, 2;  JuDommtSi  BumMiBiBf  IL 

OOKSiaNMBNT& 
See  OoBTBAOXB,  2. 

CONSTABLES. 

L  OoaBXABLB  BAB  No  Obbhjial  AuTHOBiTr  TO  OouMPf  MonT,  nniini  Mftm 

cxecation.     WUUam§  ▼.  WUUanuon^  484. 
IL  Aor  oB  1818,  a  SI80,  dobs  not  Imfosb  Kbw  Dittiib  ob  Poiwibb  cnr  a  Oov* 
axABLB,  as  such;  but  merely  makes  his  snretiea  Uabla  for  Ui  aots  aa 
agent  in  collecting  claims  put  in  his  hands  for  thaftpnipOBe^  aa  he  hloMaif 
liable  before.    Id, 
Die.  YoL.  ZLY— 01 
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t*  Wbibs  thxbs  is  No  Bzaooraov,  Substub  ov  a  Cosrabui  will  not  b* 
ohaigwlbytlieaetof  1818,0.  080,  nor  will  the  deUor  be  ^MbugtA  hf 
lawt  nnlflw  the  ofeditor  has  made  the  ocaataMe  his  agnt  to  leoaHe  ttw 
mooey  without  prooaei.    Id, 

See  Bzaounoin»8. 

(X)K8TrnrrioKAL  law. 

L  Buavrm  AxnBOBaaQ  Baxoxm obb  Citt  to  Rsquibb  Owvxbs  qv  Locs  to 
Wall  Tebm  in  wheie  they  aie  bounded  on  a  wateroourie  within  theeity 
]imiti»  is  nnoonstitatiQiisl.    ifoyor  qfBMmort  ▼.  L^ermath  145u 

%  BnOUTKD  AS  WSLL  AS  BXBOUTOBT  OOBTBAOTS  ABB  WIXKUT  PROnOHOir 

of  the  provision  of  the  oonstitntiim  of  the  United  States  wiiich  prohib- 
iti  the  states  from  pasiing  laws  impairing  the  oUlgation  of  oootraete. 
Peoroe  ▼.  PaUon^  61. 

Ii  Aot  ow  LioiSLATUBa  Vaudatdto  Void  Dud  of  Fnn  Oovsn  is  smoon- 
stitntional,  beoaoss  it  impairs  or  destroys  the  obUgation  of  ftcontEMt.  M 

4  Wbibb  LioiBLATirBa  HAS  No  FowxB  vo  Do  AV  Aor,  it  osn  not  ilnlngpti 
the  power  to  do  sooh  aet  to  •  ooort  of  ohanoery.    M 
See  IBMomn  DoMAiir,  2;  EzBounoim,  6s  Patmsht,  1}  SsAXoni^  S. 

CONSTRUCTION, 
ias  Oavwum^  1|  liSitm^mp  avd  Txnakt,  1;  TAZAnoVt  h  Vnmm  am» 

VivDn»  0;  Wills,  18»  17-27. 

CONTRACTS. 

1*  Ijoss  io  Pwmsiii  OB  Buijwit  to  Pbomihob  n  SumoBBT  OommBumnr 
for  s  pnmdse.    Adatm  ▼.  WUmn,  240. 

t.  Abjubimxnt  avd  Rslbasb  ov  Doubtfvl  Riobt  n  Qooo  Cohsidbbatiov 
for  a  oontraot,  if  made  with  full  knowledge  of  all  the  elroomstanoea,  as 
where  the  payee  of  a  oonditional  note  of  a  oonsignee  of  goods,  whereby 
he  nndertook  to  pay  a  debt  of  his  insolvent  oonaignor  if  he  liad  snfBoieBt 
aswts  in  his  hsnds,  sonendered  asid  note  npon  veoaiTing  the  oonsignee^ 
sbedlnte  note  therefor.    Id, 

X  AnoBnomiaiiTOFPKBSOVALCoivTBAOTSandoovonaatswasnotpermltled 
at  oommon  law.     Vtm  Henaelaer  v.  BradXe^^  451. 

4  Pabtt  to  a  Oontbaot  ov  BxoHAjroi  ov  HoB8B8»  by  the  terms  of  whkh 
the  right  to  pat  an  end  to  the  baigain  by  giving  baok  what  he  liad  re- 
oeived  onder  it,  was  expreesly  reserved,  may,  after  making  a  valid  ten- 
der, repoaeees  himself  of  his  original  horM  by  foroe^  although  by  so  doing 
he  renders  himself  liable  to  an  action  of  trespass,    ifoors  v.  Skmkt  61& 

ias  AosNCfT,  7,  8;  Commov  Cabbikbb;  Cowstitutional  Law,  2,  8;  Bxaov- 
TIOKS,  6;  OuABDiAN  AND  Wabd;  Ikjuvcxiovs;  Mabbixd  WdCDr;  Mb- 
takb;  Raiuuuds;  RmoissioH  ov  Coktbacts;  Salbb;  Srauifio  Pin- 
vobxabcb;  Ssatuti  ov  Fbauds;  Sxatutx  ov  LnoTAnoHB}  UsAoai. 

CONVERSION. 
See  MoBioAOxs,  16;  Tbovbb. 

CORPORATIONS. 

L  Whbbs  thx  Cbxatiok  of  a  Corporation  has  bebn  Shown,  It  is  not  ns^ 
to  ehow  a  regalsr  snd  nnbroken  snooeasion  of  tmstsee,  but  it  is 
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■nlBoient  to  show  that  there  «re  penons  aotiiig  m  trnateee,  and  ezercb* 
ing  corporate  franchieee  under  the  act  of  incorporation.  Elmabeth  CUff 
Academy  ▼.  lAndMy^  600. 

i,  CoBPoiunoK  Muar  Abids  vhb  Fbaubuiaht  Ooirovor  of  ns  Aonn, 
where  it  ezecntes  to  him  a  hood  and  morl;gage>  that  he  may  raiae  funda 
for  it  by  their  sale;  and  if  he  appropriates  the  proceeds  thereof^  tha 
company  is  still  liable  for  the  payment  of  the  bond  and  mortgage  to  a 
honafdt  porohaser  witboat  notice  of  the  fraud.  Ymi  Hook  v.  SomenBVU 
lifg.  Oo.,  401. 

t*  BiGBXS  ov  A  SoouTT  uvDXB  ITS  Ohabtkb. — ^The  Amerioaa  Ooloniwtlon 
Society,  organised  for  the  purpose  "  of  colonising,  with  their  own  consent 
upon  the  coast  of  Africa,  the  free  people  of  color  residing  in  the  United 
States,"  may  transport  thither  slaves  who  have,  under  a  wiU*  an  inohoata 
right  to  freedom.     Wade  ▼.  Am,  OoL  Soc,  824. 

4,  Who  mat  Ck>HmT  thb  Bight  ov  a  Cobpobatioh  to  Act  as  Tbubtd. — 
If  the  trusts  are  valid  in  point  of  law,  neither  the  heirs  nor  any  other  pri- 
vate person  can  inquire  into  or  contest  the  right  of  the  eotporatian.  It 
oan  only  be  done  by  the  state,    /d. 

Ik  Ihoobfqbation  at  Dsath  ov  Tbstatob  Nbsd  not  vm  ATwaaMD  in  a  bill  to 
entitle  a  society  to  take  under  a  wilL  If  the  society  is  incorporated,  its 
purposes  in  accordance  with  the  will  and  the  provisions  of  the  will 
lished,  and  if  the  right  of  the  society  has  been  thentoioce  fully 
fbmed,  then  demurrer  will  be  properly  overruled.    Id, 

See  Baskb  avd  BAJfuaro;  FaAUDb  A. 

COSTS. 
Mmmmuby  Coob  A3XD  Oharob  Actually  Paid  by  a  party  in  the  oouna  el 
the  case^  including  expenses  incurred  in  executing  comrnissinns  for  the 
eramination  of  witnesses,  notary's  fees,  and  traveling  expenses  of  wil- 
nesses  who  live  out  of  the  district  where  the  case  was  triedt  are  prapsr 
items  of  a  cost  bilL    Coxy.  O.  F.AM.LCo,,  771. 

See  JuBiiois  ov  thb  Pbaob.  8. 

00-TENANOY. 

L  <hm  Tnum  or  oomiov  ov  a  Chattil  oah  Sub  hb  Go-iikabt  for  the 

value  of  his  share  of  the  property  where  he  has  destroyed  it  or  lendersd 

it  useless  by  use.    OM^htr  v.  Pettf^'oAn,  489. 
i,  Ko  Dbmand  is NioBssABT  BT Onb  Tenast  in  CQioioir  of  aohattel  before 

oommenoing  an  action  against  his  co-tenant  for  a  destruction  of  the  cos- 

mon  property.    Id, 
i,  OiTBTiB  BT  Onb  Tenant  in  common  ov  hib  Co-tbnant,  may  be  Infened 

from  oironmstances,  and  it  is  matter  of  fact  for  the  finding  of  a  Jury. 

JTinmum  v.  Jamee^  206. 
4.  Actual  Oustxb  by  Onb  Tenant  ov  hib  Go-tbnant  may  bb  Invbbbbb 

VBOM  CiBonMSTANCBa,  as  if,  upon  demand  by  co-tenant  of  his  moiety, 

the  other  refuse  to  pay,  and  deny  his  title,  saying  he  daims  the  whole, 

and  continue  the  possession,  such  possession  is  adverse  and  ouster  enough. 

Den  d,  MtrtdUk  v.  Andree^  604. 

f.  WHZBBDXMANDANI>BjEFroALABBBBLIBDONBYCk>-TBNANTASBvinBBBB 

of  ouster,  the  kind  of  demand  meant  is  a  demand  of  his  moiety.    Id. 
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6.  If  Co-noiAiiT  AuBirg  abd  ms  Aussem  Maxb  a  Dkmakd  wob, 

withoat  giving  iiotioe  of  his  parohue,  the  toouit  in  pomemntm  may  xighi- 
folly  regard  him  ■•  a  stranger,  and  making  a  demand  for  the  wlidle  poa- 
wiotty  and  hie  refnaal  ia  not  evidence  of  an  ouster.    LL 

7.  Iv  Go-TiNAjrr  Auuf  and  his  Auskkb  Bntbe  into  PoflSBSioK  ahd  n 

TuBNXD  Out  by  the  other  tenant  fay  writ  of  forcible  entry  and  detainflr, 
not  kixywing  of  the  pnichaM,  it  is  not  an  ooster  by  the  latter.     Id, 
See  Bvmncn,  11}  Hubbahd  and  Wm,  1;  PABnmoN;  SsATim  of  Lnma- 

TIONB,  6. 

CX)UNTBRFEIT&       • 
See  Bmmem  avd  Bainmio*  13;  Cbixival  Law,  21;  InoKuanoKi 

COURTS. 
See  Haitdaiiub;  Pbobati  Oonen. 

COVENANTS. 

1.  CovairAinB  or  Dbsd  abb  to  bb  OoMsncoBD  ao  as  to  Kit botu  a«b  Istbi- 
noN  of  the  partiea  as  ascertained  from  the  whole  deed,  if  agreeable  to 
the  roles  of  law.    Sweet  ▼.  Brown,  243. 

S.  OOTBBAliTS  IN  CONYBTANOB  OB  Au.  THB  "BlOBT,  TnXB,  AND  iBTBBBSf^ 

of  the  giantorin  a  certain  parcel  of  land  deaoiibed  by  metes  and  boanda* 
that  the  grantor  is  seised  in  fee  "of  the  afoiegranted  premises, "  that  they 
are  free  from  inonmbranoes,  that  the  grantor  has  good  right  to  sell,  eto.* 
and  will  warrant  and  defend  the  same,  etc,  relate  only  to  the  title  and 
interest  conveyed,  and  not  to  the  entire  parcel  described.  Id, 
t,  BzPBESS  CovBNANT  OF  Wabbantt  IN  A  Debd  do68  away  with  any  implied 
covenant  contained  in  the  words  "grant,  bargain,  and  sell,*'  the  implied 
covenant  being  operative  only  where  the  parties  have  omitted  to  insert 
covenants  in  the  instrument.    Weems  v.  McCaughan,  314. 

4.  COVBNANTOB  CAN  NOT  BB  BoUND  BBYOND  HIS  BZPBBSS  COVBHABTB,  wImD 

they  are  inserted  in  the  deed.    Id, 

ft.  Bulb  of  Dahaobs  for  Bbbach  of  Covbnant  of  Wabbantt  cit  title»  is 
the  consideration  money,  with  interest,  bnt  where  the  covansntee  has 
oocnpied  the  premises,  such  occupation  will  be  conslderBd  as  equivalent 
to  the  interest  on  the  consideration  paid,  and  he  can  reoover  only  the  in- 
terest for  f oar  years,  that  being  the  extent  of  time  for  whioh  the  plahittt 
in  ejeotment  could  reoover  against  him  in  trespass  for  mesne  profits 
Cloth  V.  Parr,  529. 

t.  Affgbtionicbnt  of  Cotbnants  Wbioh  Bun  with  tbb  Labd  was  psr> 
Biitted  by  the  oonunon  law.     Van  Renttdaer  v.  AtuBef  » 461. 

See  Landlobd  and  Tbnabt,  I. 

CUBTESY. 
See  DowBB,  1,  8. 

GBIMINAL  LAW. 

L  OUfBIsDBBIIBDTOBBCOMUITrBDANDPUNlBHABIJilVTBnSTAnwlMB 

a  person,  thoogh  situate  in  another  state  and  there  originating  and 
eoneootlng  the  crime,  consummates  it  in  this  state,  by  innocent  agents 
hare  employed  and  acting  under  his  authority.    PwpU  v.  Adama,  468b 
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ii  FfeMOJUL  Fbuhci  whsbb  a  Gbdh  n  PnrarBATiD  n  xor  Bkimtial 
to  malM  ono  •  prindpal  in  iti  ornnmiwion.  Heme,  if  a  shot  ilred  in  <»• 
■teifee  woimd  or  Un  a  nian  in  anotiier  state,  the  offiBoder  may  be  tried  a^ 
oooTieted  in  the  latter  state.    Id. 

%,  IhDXOXM KHT  n  NOT  VlTXAnD  BT  ADfiDf O,  XH  FnioiL,  OvB  Lbibe  ta  a 
word»  before  tlie  indiotment  is  found  by  the  graod  Jozy,  wbere  the  letter 
BO  added  makes  no  difference  in  the  soond,  sense,  or  effect  of  the  wwd 
to  whioh  it  is  joined.    May  v.  Stale,  1M. 

4  OmanoH  ov  Onb  Lbxtbe  or  Wobd  nr  ImnomsziT  x>on  not  Amoctnt  vo 
Vabiancdb  between  the  indictment  end  the  writtan  instmment  whidh 
porporto  to  be  therein  set  forth  <»  hoc  verba,  where  the  sound,  the 
sad  the  grammatiosl  eonstroetion  of  the  sentence  still  remain  the 
Jd. 

fL  QmasiON  ov  Wobd  "thb,"  in  Sbitzho  Out  Navb  or  Bans  in  an  indiot- 
ment, does  not  amonnt  to  a  material  yariance.    Id, 

flb  In  AN  Inbiotmxnt  roB  Kbkpino  a  Ddsobdbblt  Dbam  Hovsb,  it  is  not 
iJBoenaij  to  state  partloalara,  as  the  names  of  the  parties  who  frequent 
the  honse,  eto.,  but  these  may  be  given  in  evidence  under  the  gensnl 
ehaige.    8iaU  ▼.  PaUenon,  600. 

7*  Bntbt  or  Nolle  Fbosbqui  withoxtt  Pbibonbb's  Oonsent,  after  the  Jnry 
are  impaneled  and  sworn,  operates  as  an  acquittal  of  the  accused,  and 
bars  a  seoond  indiotment  for  the  same  offense.    Mount  v.  State,  642. 

8w  Vbbdict  iTSBLr,  IN  Criminal  Casb,  Constitotbs  Bab  to  a  second  pros- 
ecution, wbether  such  verdict  be  followed  by  judgment  or  not.    Id, 

0.  OouBT  KAT  Pass  Sentenob  without  having  Obioinal  Indiotmbnt  bb- 
roBB  It,  and  if  the  original  be  stolen  from  the  files  ito  place  may  be 
supplied  by  a  copy,  like  any  other  record  or  pleading.    Id, 

UL  SvBSXiTunoN  or  Depositions  ron  Okal  Testimomy  belonge  to  civil  triaia 
only,  end  depositions  can  not  be  used  against  an  accused  in  a  criminal 
prosedution.  Depositions  of  witnesses  in  favor  of  the  accused  can  not  be 
admitted  in  evidence  except  by  his  consent.    DomingeB  v.  The  StuUe^  SlSw 

11.  Ck>UBT  MAT  Pebmit  Juby  IN  Gbiminal  Case  TO  Sbpabatb  during  the 
progress  of  the  trial,  and  before  verdict.    Dtuoie  v.  StaU^  669. 

19L  SHEBirr  Nbed  not  bb  Spboiallt  Swobn  upon  Taking  Ghabob  or  Jubt 
when  they  retire  to  consider  of  their  verdict.    Id, 

18.  Dbclabations  or  the  DsrENDANT,  Tending  to  Establish  the  first  mar- 
riage, and  supported  by  proof  of  long  cohabitation,  are  admissible  in 
evidence  in  an  indictment  for  bigamy.    State  v.  H%U<m,  783. 

14»  Bill  Colleotob  is  not  Indicttable  roB  Embezslkmbnt  roB  Appbofbiat- 
XNG  MoNETS,  Collected  on  bills  in  his  hanids,  to  his  own  use,  under  the 
Massaohusetto  statate,  because  he  is  not  an  "agent  or  servant,"  within 
the  sense  of  that  statute,  although  employed  only  by  a  single  finn  to  col- 
lect bills  on  commission.    ComnumweaUh  v.  lAbbey^  186. 

16.  Altebing,  with  Intent  to  Depbaud,  Settlement  or  Book  Aooount, 
so  as  to  make  it  include  a  claim  that  accrued  after  the  settlement  was 
signed,  is  foigery;  and  the  existence  of  such  claim  may  be  proved,  al- 
though there  was  no  book  of  original  entry,  or  book  of  account,  in  whidi 
the  items  thereof  were  chaiged.    Banmm  v.  StaAt,  601. 

Ifib  To  CONBSITUTE  FOBOBBT  THE  InBTBUMENT  MUST  BE  SUOH,  WHBN  FbBOBD, 

as  to  tend  to  prejudice  the  righte  of  another.    Id, 
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17.  To  BvnAVx  lurmomMsn  ior  Foboxrt,  Inravr  to  Dkibaub  woot  wm 

Ayxsokkd  and  pfovsd.   IdU 
IL  EyiDSNcn  Tinddto  to  Show  that  Isbibuiort  Foboxd  coitld  ho* 

Phvudioi  the  rights  of  any  one,  under  any  oiienntttanoea,  n  eooipe- 

tent  to  go  to  the  Jozy.    Id, 

191  ByiDBMOS  THAT  THH  PBISONXB  HAJi  UXTKBXD  AND  PaBBBD  OT  hae  in   his 

poainaiion  other  forged  notes,  ia  admiwrfble  in  eridenoe  on  an  indictment 
for  forgery,  to  prove  the  tektUer,    SieUe  v.  WUUanu,  741. 

tOl  Fbibohhr  Ck>AViOT<i>  ov  THB  Cbimh'of  Fobosrt,  moat  be  pnniahed  by 
whipping,  fine,  and  impriaonment,  although  at  the  time  of  conTiotioB 
the  penalty  ia  death,  when  after  oonTiotion  a  statate  ia  paiaod  pconding 
■ndh  pmuahment  for  persona  convioted.    Id. 

SL  Whish  Two  PrasoHS  abb  Bnoaokd  in  Commok  Gbdovax.  Bbterpbibb 
of  uttering  and  publishing  counterfeit  billa,  one  of  them  may  be  qnea- 
tioned  touching  the  part  taken  by  the  other  in  the  paaring  or  redemption 
of  the  UUa.    Ma^f  ▼.  StaU,  548. 

m  DoHimAiiT's  PoeBBnoN  ov  STOLUf  GooDfl»  aome  time  aftsr  the  theft,  ia 
oompetent  evidence,  in  connection  with  other  auffident  evidence,  of  hia 
guilt  of  the  theft,  but  is  of  far  less  weight  than  possssaion  recently  after 
the  larceny.    Cammonweaiih  v.  Jfoi^^^omery,  227. 

ttb  FO08B88IOH  BT  AoOUSBl)  OV  LaBOB  SUMB  OV  MoBBT  AITEB  A  IiABOBirT  of 

money  and  bills,  where  he  had  none  before,  ia  competent  evidence^  in 
connection  with  strong  independent  droumstances  tending  to  show  guilt, 
on  an  indictment  for  auch  laroeny,  though  none  of  the  money  ia  M^mt*^^^ 
as  part  of  that  stolen.    Id, 

SI   Ov  TbIAL  fob  MuBDKR,  THB  BvIDBKOB  ov  THB  PBIBOinEB  BBPOBB  THB 

0BA2n>  JuBT,  charging  another  with  the  commission  of  the  crime,  may 
be  given  in  evidence,  where  the  grand  jury  were  investigating  the  offanae 
generally,  with  a  view  to  discover  the  perpetrator  of  the  murder,  and  not 
to  fix  it  upon  the  priaoner.    8taU  v.  Brouf^don,  007. 
iaa  AoBHOT,  6;  Gakdig;  Husband  avd  Wivb,  5;  Invanot,  1;  iHTozraAnoN, 

DAMAGES. 
§m  AoooBD  AND  SATzavAonoN,  2;  Bonds;  Gqkmon  Oabbibbs,  9;  Ooivb- 
nabtb,  6;  Damaobs,  2;  Eabbmbntb;  Bminbnt  Domain,  1;  Insubabob— 
FiBB;  Inbubanob— Mabinb,  6;  Beplbvin;  Shxvpino,  2;  Slandbb,  1. 

DAMS. 
See  LBOBNBBa,  8;  WatbeooubsbSi  8. 

DBOEIT. 

L  AonoN  fOB  Dbobit  Lna  aoainbt  Two  Jointlt  for  fslae  rgpreseutatioM 
made  by  both  upon  the  sale  of  a  horse  without  proof  of  any  agreement  or 
conspiracy  to  make  the  representatioDS,  or  of  any  Joint  interest  in  the 
fruits  of  the  fraud.    StUes  v.  White,  214. 

fl,  Mbabubb  ov  Dahaoes  vob  Dbobit  in  Salb  ov  Ghattbl  is  the  difierencs 
between  its  actual  value  and  what  its  value  would  have  been  if  it  had 
been  as  represented.     Id, 

t,  AonoN  voB  Dbobit  Pbacticed  on  Bzoranob  ov  Hobbbs  on  Suvdat» 
made  in  violation  of  law,  can  not  be  maintained.    Sobemm  v.  firtmdk^  288» 

See  Fbaud,  1;  Salbs,  6, 
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DBOLABATION& 
flee  AflBOOHiannni  of  Oosteaotb,  2;  Gbdokal  Law,  IS}  BvuAUun,  0, 10} 
WRAxm^  8;  Hunum  avd  Wira,  4;  LA2n>L0Bi>  ahb  Tbvaxt,  8, 12}  Ks- 
«anABLi  ImfBUMasn,  41;  Subbttbhif,  20. 

DEEDS. 

L  WooiD'' Ebbs'*  nGxHXBAij.TNxai88ABT  TO  GasATsFiBHUiiFLBEerASB 
In  prsmlsee  oonyeyed;  but  the  rale  !•  subjeot  to  ezoeptlone.  ChtUd  ▼. 
Latnb,  187. 

1L  FbB  SlBfPUl  KAT  BB  CBBATID  BT  BsrXBBBOB  TO  OtHBB  DbBDS  WITHOUf 

UsB  ov  Wobd  "Hbibs,**  wlMve  eooh  eppeen  oleerly  to  be  the  fa^ 
tentJCTi.    Id. 

t,  ASBESV  OF  A  PaBTT  TO  A  GrAMT  OB  OlHBB  OONTBTAHOB  liADB  TO  Em 

for  hie  benefit  !•  preeiuned,  nntQ  the  oontruy  appears.  Peawif  ▼.  Til- 
Um,  86fi. 
4.  Dblivbbt  of  a  Dxbd  mat  bb  Madb  to  a  Thibd  Pbb80k  fob  thb  Ubb 
OF  THB  Grahtbb,  end  it  tekee  effsot  from  sooh  delivery,  without  await- 
ing the  snbeeqnent  delivery  to  the  grantee,  and  withoat  any  agency 
whatever  of  his.    Id, 

ft.  AOTUAL  DbUTBBT  OF  DbBD  INTO  HAirDS  OF  G&AKTIB  IS  NOT  KbOBHSABT 

in  order  to  clothe  him  with  the  legal  title.    SkMey  v.  Ayrea,  640. 
0.  Dbbd  Dblivbbbd  as  Bbobow  Takes  Effbot  InaEDiATBLT  ok  Pbbiobm- 

AVOB  of  the  condition;  and,  if  necessary  to  protect  intervening  rights  of 

the  grantee,  it  will  be  held  to  take  efifoct  from  its  first  delivery  as  an  ee- 

erow.    Id, 
7«  Dbbd  is  hot  Void  fob  Ungbbtaintt,  whioh  conveys  all  the  grantor's  in* 

terest  in  real  estate  in  a  certain  town,  withoat  desoribing  the  lote  sep- 

lately.    Harmcn  v.  Jamest  296. 
8.  Thb  Wobdb  '*  Sbalbd  ajstd  Deuvbbed  in  Pbksbbob  ov  "  the  sabeoribini^ 

witness,  oonstitate  a  soffioient  attestation  of  a  deed.    FmUtk  v.  ^tk^ 

062. 
8l  Rbbbbyation,  Ezobftiov,  or  Condition  u(  DBbd  ob  Lbasb  Bbfuobabt 

TO  Estatb  previonsly  described  in  the  granting  or  kabemdmn  danae  of 

the  instrnment,  is  void.    Pynehtm  v.  SteamB,  210. 

10.  KUMBBB  OF  AOBBS  IS  AN  ESSBNTIAL  PaBT  OF  THB  DbSOBIFTIOB  OF  LaN» 

in  a  conveyance,  when  the  boondaries  are  not  defined  with  soffioient  cer- 
tainty.   Kirkland  v.  Way^  762. 

IL  Traot  of  Land  Ck>NTAiNiNO  Eight  Hitkdbbd  and  F6bst-«bbbb  Agbbs 
can  not  be  conveyed  by  a  deecription  of  "all  that  tract  of  land,  containing 
one  hnndred  and  ninety  acres,  more  or  less,  sitoate  in  the  district  of 
Barnwell,  bonnded  on  the  lands  of  William  Nimmons,  the  defendant^ 
and  others."    Id, 

IflL  Dbbobiftion  of  Land  in  a  Convbtavob,  as  "all  that  tract  of  land,  sita- 
ate  in  the  district  of  Charleston,  containing  seventy  aoree  by  compatation, 
be  the  same  more  or  less,  batting  and  bounding  on  the  north  by  Santee 
liver,  weetwardly  on  lands  of  W.  B.  Davis,  Jamee  Sinkler,  and  on  the 
line  dividing  Orangebarg  and  Charleston  districts,  south  on  lands  of 
Sinkler,  and  comprehending  all  the  lands  in  Charleston  district  belonging 
to  the  estate  of  Jared  Neilson,  and  known  as  the  soathem  part  of  Neil- 
son's  ferry,"  will  pass  all  the  land  within  each  boondaries,  amoonting  te 
almost  one  thoosaod  acres.    Oourdki  v.  Daivii,  746. 
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IdL  Al.TBBAnOV  III  A  DXSD  18  PlUMUlCBD  TO  HATB  BUN  MaDK  AffTXB  ITS  EX- 

acUTiON,  and  the  burden  of  proof  la  upon  the  grantee  and  thoee  daim 
ing  under  him,  to  ahow  the  fact  to  be  otherwiae.    Daw  v.  JeweU^  371. 
14.  AiAEEunov  or  ▲  DnD»  IxMAiXBiALflo  WAR  AS  TBI  Pbbbkht  Suit  la  oon 
oamed,  can  not  in  thia  aoit  be  pceanmed  to  have  been  frandnlently  madip 
by  the  grantee.    Id. 

Ifi.  FOiLIVO  OV  A  BlAVK  QT  A  DbSD,  WhIOH  ApPBABS  TO  HAYB  BSBir  ObIOIV- 

ALLY  LsfT  in  the  deaoiiption  of  the  land,  may  well  be  preaamed  to  have 
been  made  before  the  ezeeation  of  the  deed,  there  benig  no  eridenoe  to 
the  oontnffy.    Id, 

liL  Dbbobxftion  in  a  Dbbd,  as  "Onb  axd  a  Halt  Agbbb  Mobb  o&  LaaB^ 
and  adjoining  land  of  B.  D.  and  others,  being  the  Burnt  awamp  land,  ao 
oalled,**  ta  aofficient,  there  being  no  eTidence  that  the  grantora  had  any 
other  land  adjoining  that  of  B.  D.,  upon  the  ground  that  that  ia  oertain 
whioh  may  be  made  certain.    Id. 

17*  Sbosiok  11  of  thb  Statutbs  of  1881  Affubs  ohlt  to  Casbs  where 
deeda  were  made  by  /emu  eo9ert,  without  a  dedinm§  poiataiem,  before 
the  paaaage  of  the  act,  and  the  right  of  entry  of  the  wife,  or  of  her  heir, 
had  aoonied  before  that  time,  and  in  each  oaae  only  ia  her  or  hia  right  to 
be  barred,  if  ahe  or  he  fail  to  ane  within  aeven  yeara  from  the  paaaage  of 
the  aot,'and  the  grantee  has  been  peaoeably  poaaeaaed  of  the  land  for 
aeren  yean,  and  able  to  ahow  that  the  deed  waa  made  without  fraud  or 
guile.    Pearce  v.  PaUon,  61. 

in  OojHtfriTUTioyAL  Law,  8;  Oovbnaktb;  Ezboutionb,  15-18;  Infancy, 
8-11;  JusoKBMTB,  2;  Judicial  Salbs;  Marbibo  Wombn;  Mobtoaobs 
1;  SpBomo  Fbbiobiianob,  8;  Taxation,  8;  WATBBOouBaBSy  1. 

DEEDS  OF  TRUST. 

L  CONTBTANCB    BT    DbED    OF   TbUST  TO  SbOUBB  PaTXBNT  OF  BONA  FiDI 

Dbbib,  to  creditor  without  notioe  of  any  lien,  plaoea  him  in  the  poaition 
of  a  purehaaer,  provided  the  debta,  or  part  of  them,  arose  after  the  land 
came  into  the  possession  of  the  vendor.    Dunlap  ▼.  BttmeU,  209. 

IL  Idbm.— ^nchconveyancea  oonatitate  a  transfer  of  the  property  itaelf.  They 
form  a  special  assignment^  and  are  subject  to  all  the  equittea  that  exist  at 
the  time  in  favor  of  third  parties,  and  a  court  of  equity  will  limit  such 
lien  to  the  actual  interest  of  the  judgment  debtor.    Id. 

8.  PuBOBULflBB  UNDEB  Dbbd  OF  Tbust  FOB  A  Valuablb  Conbidbbatidn,  and 
without  notice^  la  proteoted  from  a  former  vendor^  lien.     /d. 

See  JUDOMBNTB,  4. 

DE  FACTO  OFFICERa 
SeeOnnoBS  AND  OnriOBBa. 

DEUVBBT. 
See  OomnoBrOABKTBBa,  6;  Dbhds,  4-6;  FsAUDUiBNTOoNmrAiioi^  1;  Sales. 

DEMAND. 
8ee  Banks  and  BabxinOi  14-17;  Oo-txnabot;  Nbootiabib  Inbkbumxnts; 

Tbovbb. 
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DElfURBER. 

8m  OOBPOEATiaVBy  & 

DEP08inON& 

iiiCBiiiDUftL4Wt  10|  RnnnroBt  6;  Nbgotubui  Iwmwm— ^  lOi 

OTOAND  PBAoncn»ff. 

DB30fiIFnON& 

0M  Ddm,  7»  lit  1%  1^1  BzBODTioire,  17;  TiAwroiMm  asb 

FtiAiiiNO  Avo  FftAOiua,  la 

DEVIATION. 

8m  IhbUSANOK— MABIHlt  7-0. 

DEVIBB8. 

8m  EZMDIOU  AHB  ADlONZBKBASOBfl^  11,  U|  WlUfl. 

DISOOVEBY. 
8m  Eqvitt,  6-8. 

DISHONOB. 
8m  NaoocuBEa  ImEBUMnnsi  Su&uiuiP,  18^  Ml 


DOWER. 
Of  DowBB  BaxiATis  TO  THB  Datb  ovtbb  Diatb  of  the  p»- 
MB  oat  ol  wliOM  Mrtate  it  la  aaaigned.  Henoe,  if  a  son  tikM  an  eatMt 
rabjMt  to  the  dower  rights  of  hie  mother  therein,  and  en  Miilgnmfint  of 
dower  is  thereafter  mede  to  her,  and  the  son  thereafter  dies  during  the 
life  of  the  mother,  he  has  never  had  snoh  an  estate  in  the  part  so  as- 
rfgned  as  will  entitle  his  wife  to  dower  in  the  reversion  thereof;  or,  if  a 
daughter  takes  an  estate  snbjeot  to  the  dower  of  her  mother,  which  is 
sahseqnently  assigned,  the  danghter's  hnaband,  in  the  event  of  her  dying 
before  the  mother,  can  have  no  estate  by  curtesy  in  the  part  assigned,  ner 
in  the  reversion  thereof.    In  the  MaUer  qf  Cregier^  410. 

t.  Whibb  Two  Widows  abb  Bmtitled  to  Dowbb  nr  thb  Samb  Labm,  m 
when  lands  have  deeoended  to  a  son  and  other  heirs,  subjeot  to  their 
mother's  right  to  dower,  and  the  son  thereafter  dies  leaving  a  wile  en* 
titled  to  dower  in  his  share,  the  mother  must  be  considered  as  endowed 
of  one  third  of  the  son's  share,  and  therefore  the  latter's  wife  is  entitled 
as  dower  to  only  one  third  of  two  thirds  of  the  son's  share.    /<f. 

IL  Whbbb  Lajid  Dbbobnds  to  Hxibs  Subjbot  to  thxib  Mothbb's  Biobt 
or  Dowbb,  they  are  regarded  as  having  no  seisin  of  the  one  third  part 
affected  by  her  dower,  and  therefore  a  wife  or  husband  of  one  of  the 
heirs  can  have  no  dower  or  estate  by  curtesy  in  such  third,  nor  in  the 
reversion  thereof.    Id, 

4i  Whbbb  Dowbb  is  AfssxoNBD  to  a  Widow  ot  a  Fatheb  in  the  whole 
land  before  the  widow  of  the  grandfather  has  been  endowed  therein,  and 
the  widow  of  the  grandfather  is  afterwards  endowed,  the  widow  of  the 
&ther  will,  after  the  death  of  the  widow  of  the  grandfinthsr,  be 
to  her  dower  in  the  whole  premises.    Id, 

Sm  SPBOino  Pebvobkabob,  8. 
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DRAFTSL 
8m  KaocnABLB  bvsTBvmniL 

DURESS. 
See  Pathknt,  2. 

EASEMENTS. 

(Uam  KAT  ■■  HAaTAXSED  AGAINST  Intbudib,  bt  Ovb  ■AToro 
Wat,  withoat  proof  of  epeciAl  damage.     WWiamB  t.  UUmg,  7ia 

EJECTMENT. 
See  EnDOKRi,  11. 16;  Judomints,  6,  7;  MoszoAon»  6;  PCMaanov,  L 


EMBEZZLEMENT. 
See  CRDiCf  AL  Law,  14. 

EBONENT  DOMAIN. 

1.  lUsniinir«  BmifiTB  mat  bk  Oftsst  AaAiNsr  Yaldb  ov  PaorBgi  Ti 

for  pahlio  lune,  in  the  exeroiBe  of  the  right  of  emiiieot  domain.  ^imoMii 
▼.  OmcmnaUf  629. 

2.  CovanTunoN  ot  ELXMrnoKY  Inhimtb  Iktasion  ob  Takiho  ov  PBivAn 

Pbofxbtt  for  any  pmpoBe,  or  under  any  pretext  whatever,  except  for 
public  use,  and  then  only  upon  affording  just  compensation  to  the  owner. 
And  the  legislature  can  not  take  private  property  from  one  person  and 
vest  it  in  another,  by  imposing  upon  the  former's  right  to  hold  it  terms 
wliich  it  is  impossible  for  him  to  perform,  as  by  requiring  him  to  sne 
within  a  specified  time,  when  there  is  no  remedy  affiofded  or  mode  pre- 
scribed by  law  by  which  he  can  sne.    Pearoe  v.  /^itton,  61. 

EQUITY. 

L  CouBT  OT  Cbavoibt  Nbivkb  Lknds  Aid  to  Fubshsb  Ituroanm  or  op> 
prsssioD.    Bwrtcn  v.  McanhaU,  171. 

S.  PabthsinEquixt.— Where  a  bill  by  B.'k  heirs  against  A.  alleges  that  A. 
porohased  land  with  the  money  of  A.,  &,  and  C,  taking  a  conveyanoo 
to  himself;  that  A.  and  B.  were  to  be  the  owners  in  fee  and  tenants  in 
common  of  the  land,  and  that  C.  was  to  have  wood  from  the  premisss 
during  her  life,  she  should  be  made  a  party  to  the  bill,  that  her  interssts 
may  be  determined.    Doto  v.  JeweU,  871. 

5.  Equitt  Jubisdiotiok  oysB  Mattxbs  ov  Pbobatb. — ^If  the  probate  comt 

be  wholly  incompetent  to  give  relief,  and  the  party  have  not  by  his  laches 
lost  his  remedy,  equity  has  jurisdiction.  Wade  v.  Am,  Col.  Soc^  324w 
4.  Idem. — ^Trusts  arising  under  a  will,  and  requiring  equitable  interposition, 
are  within  equity  jurisdiction,  and  the  fact  that  the  trusts  were  created 
by  a  will,  will  not  exclude  a  chancery  court  from  the  exendse  of  its  Juris- 
diction.   Id, 

6.  CouBT  OF  Equitt  hab  JuBiBDicnoir  ov  a  Bill  vob  Dooovbbt  of  the  amomS 

of  a  note  alleged  to  have  been  destroyed  by  fire.     Tndp  ▼.  Zcms,  906. 
6.  Ok  Bill  nr  Equitt  fob  Disoovbbt  of  Amount  of  LoifT  Notk,  a  bond  of 
indemnity  will  be  required  of  complainant  not  ooly  agsinst  the  note,  bol 
against  expenses,  damages,  etc.,  of  another  suit.    Id, 
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7.  CfiAMOBLLOB  MAT  DiBJBOT  AK  IflSUB  TO  VE  TBOD  BT  ▲  JtTBT,  lO  atOOltalll 

^ho  fftct  of  an  alleged  loaa,  upon  a  bill  filed  for  a  diaoofwy  of  the  amomit 

ol  a  loet  note.    IdL 
ft,  OBJiOTioir  ov  DxnoT  of  Pashss  to  a  Bill  dob  DraoovsBT  of  amomil 

of  a  loet  note  moat  be  made  in  the  lower  ooort  before  tlia  hearing;  it  is 

too  late  to  rely  npon  it  in  the  appellate  ooort.    Id, 
9l  AiODiDMXivTS  ABB  DiBOBsnoNABT  WITH  A  CovBT  OF  EguiTr,  and  the 

i^peUate  ooort  will  not  attempt  to  oontrol  that  diaoretion.    Id, 

lOl  AlODIDMBBTB  ABB  KOT  GsmOLALLT  AlLO  WABLB,  IF  THB  PABOnS  ABB  A9 

Imdb  upon  the  pointa  of  the  original  bill,  and  witneeaea  have  been  ex* 
aminftd.    Dow  ▼.  Jewdlt  871. 

11.  AxBNDifBBT,  LnuxBD  TO  Bbibodio  Nbw  Pabtibs  TO  A  Biiii»  maj  bo 
made  at  any  time  npon  leave  of  tha  ooart»  in  oaae  tho  platntilf  diaooven 
th^  are  neoeaeaiy.    Id, 

IS.  Nbw  Ayebmbntsto  ABniiiirBQiTnTABBPBorsBLTAiiaoBDinaaiip- 
plemeDtal  bill,  and  in  it  any  party  nu^y  ^  branght  before  the  ooort  wba 
haa  been  omitted  to  be  introdnoed  at  the  atage  of  the  oaaae  in  wfaicih  tm 
aioendment  for  that  porpoee  may  be  i&de.    Id, 

8e*  IfizBCcmoNS*  13, 14;  Mibtaxb;  Mobtoaobs,  12, 18;  Nbooixablb  iHtXBir- 
?tMsn,  44;  Pbobatb;  Sbt-off,  6;  Slavbbt,  2;  Sfbgoio  Fufobmabobi 
SUBBfTBHIF,  4;  VbBDOB  AHD  YBNDBBt  8»  0,  7;  WlLU»  4,  80^  81. 

SBBOR. 
See  Attaohiibiitb,  2;  Plbadibo  avd  PBAomnk 

XaCBOW. 
See  Dbbds,  8. 

ESTATES  OF  DECEASED  PERSONS. 

Bhbrs  o(F  OBBMTOBa  OF  Dbobdbht  to  B18  Abbbib  BBOOifB  Vbbd  and  da* 

tMmliiedattlietimeof  hia  death.    Boefar^t  Adm^  v.  Jtodhwtfe  Brnk, 

888. 

See  Pbobatb  Oovbt. 

ESTOPPEL. 

EnOFFBL  IV  PAIS  n,  WHBBB  PaBTT  HAfl    AOQUIBBD    SOMB  ABTABTAOB,  Off 

perpetrated  aome  frand,  by  the  aot  relied  npon  to  estop  him.  Chroff  ▼• 
^I2a»,622. 

See  Infahot,  7i  Lahblobd  avd  Tbnaxt,  18;  MoBaoAOBS,  8. 

EVIDENCK 

1.  EznuoT  FBOM  THB  JouBHALB  OF  THB  TiBflmLATPBB  to  be  admlwJbla  in 
evidence  most  be  certified  to  by  the  olerk.    Tkomson  v.  OaiUard,  TIB. 

8.  Ck>i>T  OF  A  Bboobdbd  Tttlb  Bond  ib  not  Admibsiblb  or  Evidbnob,  with- 
out first  aoconntiDg  for  the  abeenoe  of  the  originaL  Hamum  ▼.  JamtB^ 
298. 

8.  Papbb  Sionkd  bt  Fobmbb  Svbbobibxbb  to  a  Fubd  fob  Pubgbabibo  a 
globe,  that  they  now  wiehed  a  oertain  profeaeor  to  have  the  globe^  k 
not  evidence  aa  to  the  property  in  the  globe.  JBHizdbeth  OU^  Academy  v. 
lAmditff,  GOO. 


81S  IKDIX 

4  TvnifoirTTiusAPiBKmBaaBrriDALinBBWiiiaBHBBBLuriDWAt 
IBOM  A  GteVADr  PiBflOV,  bat  wbioh  wm  not  ligiied,  and  wbm^  ^^^iag 
he  WM  not  aoqiiaiiited  with.  Is  no  proof  that  tfaa  l«ttnr  wm  wriiuhs  hy 
Midh  psnoB*    OdoHmm  ▼•  3wtttt^tidf  368* 

ib  Pabv  ov  a  DmNmmoK  kat  bs  Abm imD  or  Btidbncb,  and  the  rest  ox- 
ohidad,  when  mioh  parti  an  wholly  IndepeDdant  of  each  other.  MUm 
y.  8te9m$9  621. 

ii  EiosiR  ON  Bill  ov  Paboblb  n  Evzobmob  ov  Patmsht  of  the  poxdiaM 
prioe  of  the  goods,  imta  the  oontnyy  appeara.     Fan  BrmU  ▼.  iHfa,  128. 

7.  Admibsioh  ow  Whav  was  Biipaui'm>  to  bb  PttovBD  bt  av  ABSEDn  Wir- 

MBBB  oonstitatM  an  admianon  not  merely  that  the  abaent  witaeam 
would  have  sworn  to  oertain  alleged  iaots,  but  also  that  the  fMts  aQqgsd 
an  absolataly  true.    DomiN^  y.  SkUe,  31fi. 

8*  ADMnmoNB  of  a  Obahtbx,  di  Dupabaobiibnt  ov  bb  Tiilb,  and  giving 
a  ohanoter  to  his  possession  at  the  time  he  held  the  title,  are  oompetent 
to  show  the  trae  natue  of  his  title  and  possssslon,  against  his  saboeqasBt 
grantees.    Dow  v.  /eweS,  871. 

9*  Dbolaiiatiokb  of  Pbbsoh  in  Posbbsbiov  of  Pbbsob  al  Pbopkb.?7  as 
OwBBB,  are  admiasiMe  to  afleot  the  title  of  one  claiming  nnder  lilu*.  and 
thia  rale  applies  where  the  title  affisoted  is  derived  throngh  th€  ^salgner 
in  bankraptcy  of  the  party  who  made  the  declaiationB.  fJoU  v.  K'Hier^ 
08. 

IOl  To  I£akb  Aon  and  Dbolabatiobb  of  On  Pebsov  Bvibbhob  AOAnrar 
AvoTHBB,  the  craation  of  the  agency  mnst,  in  the  first  inatsnoe,  beestalv 
Ushed  by  proper  evidence,  independent  of  such  acta  end  deolaiationa 
themaelvea.     WiUiam  v.  WOUammm,  4M. 

11.  Pabol  BviDBiroBOFTHB  Dbglabations  of  a  Tbnabt  nrooimov  that  ha 
had  many  years  before  oonveyed  all  his  interest  to  his  oo-tenant,  is  not 
admissible  against  his  sabseqnent  grantee,  in  an  action  of  ^eota^ent  by 
him  againat  the  granteea  of  soch  co-tenant.     Hanmm  v.  Jame$y  296^ 

UL  Bxfbbtb  may  bb  PBamrrBp  to  Tbstpy  to  QBirm«BKBBH  of  Hawdwbit- 
oro,  although  they  have  never  seen  the  person  write.    Moff  v.  ^SCofo,  648. 

8m  Aooobd  avd  Satisfaoxiov,  1;  Assionmbnts  of  Gohtbacts,  2;  Commov 
Cabtjtbbs,  4,  6;  CBDcnrAL  Law,  10,  13,  18,  19;  Dbbdb,  16;  FBANOHiaBB; 
HusBAiTD  ABD  WiFB,  4;  Iksukanob— Mabibb,  8;  Judicial  Sales; 
LiBBL,  1,  8,  4;  Nbootiablb  Ibbtbumbbts,  8,  0,  10,  46;  Pabsrioh,  6| 
Pabsbbbbhip,  1,  2;  Plbadibo  and  Pbaotiob,  8,  20;  Bbflbvot,  2| 
Salbb,  9,  10;  Slabdbb,  3;  Tbbspass;  Tbovbb,  4;  Usagbb,  2:  Wmllsl 

EXCEPTIONS. 
See  Plbaoino  akd  Pbaotiob,  16, 17. 

EXECUTIONS. 

1.  BzBODTioB  n  Void,  WmoH  is  Issubd  upon  a  Judombbt  for  the  penatty 
of  a  bond  to  be  diaoharged  upon  the  payment  of  oertain  asseaied  dsm- 
ages,  but  which  redtea  the  judgment  as  for  the  damages  only,  this  being 
a  fatal  variance.    Den  d,  Walhr  v.  MartfhaU,  502. 

S.  BxBcunoN  is  Void  Issued  upon  a  Judgment  against  Hbibs  for  the  land 
descended,  but  which  execution  is  againat  the  "goods,  chattels,  lands^ 
and  tenements"  of  the  heirs  themselves.    Id, 

8.  Sale  of  Land  undbb  a  Void  Bzeoution  is  Void.    Id. 
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C  BzxMmoir  Biastuteb  Atfly  to  AnncxDiinp  OaBrr&AOTB  and  liability 
RochukU  ▼.  HM>dl,  246. 

&  BxTBOAOnvx  Opbeultiok  of  BxxMPTioir  SiATcms  in  applying  them  to 
antecedent  oontraots  does  not  render  the  etatate  nnoonstitational  as  im- 
pairing the  obligation  of  oontraote.    Id. 

6.  Life  Estatjb  of  a  Hdsbamd  in  the  Lands  of  his  Wife  can  not  be  sold 

under  execution  against  him.    Snavely  ▼.  WagTiter,  640. 

7.  Whebb  Bond  for  Title  is  Given,  the  Intebxst  of  the  vendee  is  not 

subject  to  sale  on  execution,  unless  the  purchase  money  has  all  been  paid. 
Harmon  ▼.  JameSf  296. 

6.  CoNSTASLB  OF  One  Township  CAN  NOT  8ell  Fbopebtt  Under  an  ezecntlQQ 
ivned  and  directed  to  a  constable  of  another  township.  If  he  does  so,  hia 
acts  amount  to  a  trespass.    Gordon  v.  Camp,  647. 

9.  Adjousnhent  bt  Execution  Credftob  of  Sale  of  Pebsonal  PBOPnor 
to  a  time  before  the  return  day  of  the  writ,  is  not  inconsistent  with  his 
intention  to  make  his  money,  and  will  not  postpone  his  right  to  that  of  a 
subsequent  execution  creditor.    Lantz  ▼.  Worthmgton,  682. 

IOl  Adjoubnkent  of  Execution  Sale  to  Time  beyond  Rbtubn  Dat  of  the 
writ,  when  no  sale  can  be  made  under  it,  is  equivalent  to  an  indefinite 
postponement,  and  is  a  badge  of  fraud.     Id. 

11.  Taking  of  Fobthcomino  Bond  fob  Delivebt  of  Fbopebtt  at  the  day  of 
sale  is  not  a  dissolution  of  the  levy.    Id, 

1%  SuppBESsiON  OF  Competition  at  an  Execution  Sale  bt  Bkpbebemta- 
tions  of  defendant  that  he  was  buying  for  the  plaintiff,  by  means  of 
which  he  purchased  the  land  of  a  distressed  man  far  below  its  value,  will 
authorize  a  decree  for  a  redemption  by  the  plaintiff  upon  paying  the  pur- 
chase price,  upon  the  ground  of  an  undue  advantage  taken  of  his  neces- 
sities, and  a  fraud  practiced  in  getting  the  title  in  that  way  and  claiming 
it  for  his  own  benefit.    Rich  v.  Martha  520. 

lli  CouBT  OF  Equitt  WILL  NOT  Set  Aside  Shebiff's  Sale  OF  Land  in  order 
to  let  in  an  equitable  claim  thereto  of  a  third  person,  when  the  effect  of 
doing  so  would  be  merely  to  place  him  in  the  same  position  that  he  was 
in  before  the  sale  was  set  aside.     OviaU  v.  ^roim,  589. 

14.  Title  of  Fubchaseb  of  Land  at  Shebiff*8  Sale  Vests  in  Him  fbom 
Dat  of  Sale,  although  the  deed  be  not  executed  until  a  subsequent  date. 
And  if  he  buys  in  good  faith  without  notice  of  a  dormant  equity,  he  will 
be  regarded  as  a  bonaJUU  purchaser,  although  he  afterwards  receive  such 
notice  prior  to  the  execution  of  the  deed.     Id. 

16.  Cebtified  Ck>PiES  of  Judgment  and  of  the  Venditioni  Exponas  under 
which  a  sheriff's  sale  was  made,  are  all  that  is  necessary  in  an  action  of 
ejectment  by  the  lessee  of  the  purchaser,  to  be  introduced  from  the  rec- 
ord of  the  suit,  to  sustain  the  sheriff's  deed.  Garson  v.  Doe  d.  HmUimff' 
ton,  273. 

16.  Fubchaseb  at  an  EhcEcunoN  Sals  is  not  Bound  to  Show  a  Lett  by 
the  sheriff  on  the  land;  if  be  shows  a  judgment^  exeoation,  sale,  and  a 
sheriff's  deed  to  himself  for  the  land,  he  is  entitled  to  recover  the  posses- 
sion, as  against  the  defendant,  in  the  execution.  Den  d.  MeEnUre  v. 
Dwrham,  512. 

17.  DiscBEPANCT  between  THE  Desobiption  OF  Land  contained  in  a  sheriff's 
deed,  and  the  advertisement  of  sale,  or  even  the  fevy,  wUl  not  defeat  the 
deed  after  the  lapse  of  iifty  years.    Oonrdin  v.  Davie,  746. 
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18.  Fabol  BviDKinni  n  Ikadmissiblb,  to  CoMTRADior  thb  Bmooaib  m  a 
■btriff's  deed,  in  a  oollatenl  proceeding.    Reed  ▼.  Amatin,  898. 

18.  laaaouLABims  iv  Ookdcotiko  a  Sbxriw's  Sale  miut  be  ooneetod  bj 
direct  appUoation  to  tbe  oonxt  for  tbat  pQipoee,  and  een  not  be  takenad- 
▼■Btige  of  ooUatenUy.    Id, 

See  CoirazABLSs. 

EXECUTOBS  AND  ADMINISTBATOB& 

L  hi  PAflBSS  TO  THX  Hbibs,  UNTIL  A  Salb  bt  THB  BzB00TOB8»  onder  a  pco- 
Tiaion  in  a  will  that  all  tbe  testator's  lands  shall  be  sold,  and  after  p^r- 
ment  of  the  debts  tbe  prooeeds  shall  be  divided  between  the  beiia.  T^bosa- 
Mm  ▼.  OaUhrd,  778. 

%  Ubbbb  F&audctlbnt  Aotb  of  av  EiBuuTciB  No  Onb  ouur  Aoquxbb  Ab  / 
Biobt;  so  where  the  executor  prevented  mannmftted  slaves  fromgoiqg  from 
the  state,  it  was  held  that  theaet  of  1842,  whioh  gives  twelve  months  for 
the  removal  of  liberated  slaves  and  declares  the  bequest  void,  if  thej  do 
not  so  remove,  did  not  apply  to  that  case,  and  that  the  Innd  of  tho  ex»- 
oator  in  detaining  them  had  placed  bim  beyond  the  pale  of  the  aot 
Wade  V,  Ameriean  OoUmkaUon  SwstHy^  824. 

IL  Al>MlBI»ttAT0B  SHOULD  FiBST  PbOCBOT  THB  IbTBBBRB  OB  GbBDOOBB  bj 

Bsing  every  effort  to  make  the  property  in  his  ohaige  sell  at  the  beat 
price.    Ptaitmm  v.  Mordamd^  819. 

^  AxnoBiBTEATOB  OAV  NOT  PuBOHASB  AT  HSi  OWN  Saubj  Bor  soU  vnder  a 
secret  trust;  nor  dispose  of  the  tmst  property  for  bis  own  benefit  or  lor 
the  benefit  of  private  friends.    Id, 

i.  Lr  ADimnBTBATOR  Nbolboib  to  Takb  Oath  Bbquibbd  bt  Law  Pbiob  *» 
Salb  of  real  estate  for  payment  of  debts  wider  lioense  from  the  probate 
ooort,  tbe  sale  is  invalid,  and  tbe  deed  from  the  administEator  paasss  no 
title  to  tbe  purchaser.    Cam^pMl  v.  KtdgkU^  107. 

C  CiBOUiiBiABOBs  Whigh  Show  9^ud  IV  ADiincimiATOii's  Salb.— Wbers 
trust  property  is  sold  at  less  than  one  third  its  value,  to  a  near  relative, 
before  parties  known  to  be  desirous  of  bidding  arrive:  and  where  a  ooo- 
oidoration  Is  offered  to  present  bidden^  if  they  wiU  desist,  and  they  do 
not  bid,  and  where  the  administrator  is  known  to  desire  the  property  ta 
sell  at  a  low  figure,  fraud  will  b^  presumed,  the  sale  will  be  set  aside^  and 
tbe  property  ordered  resold.    Pearmm  v.  Mcrekmd,  819. 

7.  NoncB  TO  Pubohabbb  at  a  Fbaudulebt  Salb  n  not  Nbobsbabt  to  en- 
able the  probate  court  to  set  aside  sudh  sale  and  order  tbe  property  resold. 
Id. 

6b  Tbabsieb,  bt  ab  ADMnimBATOB,  OF  A  Notb  Dub  to  ak  Bbcatb,  lor  the 
porpoee  of  paying  a  debt  of  his  own,  gives  no  right  of  recovery  to  tbe 
assignee  with  notice,  and  an  injunction  to  restrain  tbe  ooUeetloB  of  snob 
note  will  properly  ivue.    8coU  v.  SearieBp  817. 

A.  AramnBTBATOBS  abb  PBBSOBALLT  LiABLB  bob  ant  IfUAPnJOATION   of 

tbe  assets  of  the  estate  made  without  an  order  of  court,  /lory  v.  Bedktr, 
610. 
10,  Allowance  to  Ezboutobs  or  Bxpbnsb  ov  Bmplotino  Coubbbl  *»  Or- 
FOBS  Cavbat  to  vacate  the  decedent's  will,  filed  after  probate  by  the 
guardian  of  a  minor  heir,  if  reasonable,  is  proper,  sinoe  II  is  their  duty 
to  resist  the  cemeeU.     Vo/uj»tou  v.  Bamea,  lift. 


Index.  815 

IL  Hub  has  No  Stahixdio  to  Atpxal  fbom  Obbxb  Allowiro  Couvhl 
TO  BnoDVOBB  lor  oppoimg  a  oraectf  toTMato  the  will,  wImko  lbs 
is  not  filled  good;  but  if  hs  is  a  devisee  under  tlie  wHl,  he  has  m 

fil^t  to  question  the  reaaoDablenMio  of  the  allowanoe.    Id, 
12.  CkxuiiSEL  Fib  Allowed  TO  BzaouTOBsio&OpposiiioGATSAX  IS  Baasov* 

ABLB  aa  sgainst  an  lieir  and  deviiee  who  is  allowed  the  Mme  ooonssl  to 

to  sapporting  the  eaeeol,  there  beii^  no  evidenoe  of  a  dhfparity  in  tlie 

MrHoes  of  the  respective  coonaeL    Id, 
18.  Widow  bt  Takzho  Possissiok  of  aivd  Ubino  a  Hobss  heionging  to  htr 

deeeased  husband,  and  negligently  pennicting  the  «anie  to  be  lost»  oqa* 

stitntes  lierself  his  ezeontriz  de  ton  tori,    HtiMe  v.  Ft^gatrikf  77fi. 
14.  Plba  ov  Nb  Uhqubb  Ezboutobs  Pitts  in  lasuB  the  fact  of  enoatosUpk 

and  not  how  to  the  defendants  are  liable  as  sooh.    Id. 
0asOnranu«in»iALLAw,4;  Husband  AvoWm,  7:  iNSABimrySi  Puusopb 

ABB  PBAoncB,  19;  Sra-onr,  0;  Wnxs,  28,  SL 

EXBOUTOBS  DB  SON  XOBT. 
Bee  BnoDVOBS  and  AmoNiarBATOBs,  18;  Huoabb  abb  Wm^  7. 

BXBMPnOKa 
See  BzBOonoNBi  4,& 

BXPBBTS. 
See  BviDBNOB,  12. 

FAU3B  BEPBBSENTAXIQNB. 

■ 

Dmma^  h  Bxboi7tion8»  12;  Saubb,  7;  Sobbribip^  Ml 

FEB  SDiPLB. 
Dbbds^  1,  2;  Trusts  and  Tbusioi^  2}  Wiuj»  21 


•  k^m: 


ENTBT  AND  DBXAINXE. 
8se  Co-TSNANor»  7. 

FOBBCLOSUBB. 
SeeMoRXOAOB. 


FOBFJfilTUBB. 
Banks  abd  Bankino,  6»  6;  Mobobabb^  UL 


FOBOEBT. 
See  Cbhonal  Law,  16-81. 

FOBTHCOMIKO  BQNDa 
See  EiBOUTiONS,  11. 

FBANGHISB& 

Alobb  has  a  Biobt  to  Ck>HFLAiN  if  then  is  a  osofpalto  of 
frsaehiie,  snd  hit  soqnietoenoe  is  evidenoe  that  all  thingi  haive 
rightly  pertomed.    Ettambiih  OU^  Aeadmn^  ▼.  LMlm^^  flOa 
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FRAUD. 

1.  SnciAL  AonoK  ok  tbm  Gabb  mat  bb  MAnrxAiNSD  >or  Evbbt  "Fbavd  or 
deoeity  which  remits  in  oooMqnential  damage  to  a  party,  and  it  ia  no  da> 
fanae  to  saoh  aotlon  that  the  frandtilent  acta  ware  done  hy  petaona^aetlqg 
in  the  oapadtj  of  corporatora.    Batthohmew  ▼.  JBeatfqr,  G98. 

t.  Wbbbs  Dibiok  is  to  Dbtbaub  Pubuo  Gbnbballt,  any  penon  who  haa 
anfiered  injnzy  theireby  may  maintain  hia  aotionu    Id, 

tb  DB0LA&4TI0K  DT  AonOV  lOR  TbAUD  SHOULD  ClIABOB  TBM  FBAUIKIIJUT 

Lnmrr  in  poaitiTr.  tenns,  and  not  leave  it  to  infereDce.    I<L 

4.  Brnnaaan  in  av  AoBBBMsirr iob thb  Balb  ov  Land,  "to canhneetwo 

hnndred  acree  at  the  harboi  of  Elk  creek,  beet  aoited  for  the  aite  of  a 
city,*'  will  be  conatraed  to  be  a  repreacntation  tha*  there  waa  a  haxbor 
there,  which,  if  nntnu^  will  vitiate  the  oontvaet  on  the  groond  of  tend. 
Mik9  ▼  Sievmt^  021. 

6.  Fbaud  in  an  AoBBBKBjra  IOB  TUB  Salb  of  Land  ia  a  qneatikm  of  fact  for 
the  Jniy.    Id. 

6.  It  n  no  Evidbnob  ob  Knowlbdob  ob  Feaud,  against  a  pnrdiaaer  of  a 
bond  and  mortgage  from  an  agent  of  a  corporation,  upon  ita  property, 
given  to  him  to  negotiate  as  hia  own,  and  raiae  fonda  for  the  corporation, 
that  the  pnrohaaer  employed  connael  to  inquire  into  the  validity  of  the 
bond  and  mortgage  before  parchaaing,  where  the  agent  fnmdulently  ap- 
plied the  money  to  his  own  oae.     Van  Hook  v.  SomervUU  Mfg.  Co.,  401. 

See  AflsioNiiBNTs  bob  Benbfit  ob  Cbbditobs,  7,  8;  Ck>BPOBATioNfi^  ?;  Dbcbr} 

BbTOPPBL;  EXBOUnONS,  10,  12;  ExBOUTOBB  and  ADlONIBT&AiaBS,  2,  ^ 

7|  Gbanib,  1;  Pabtnebship,  17;  Salbs,  7;  Statotbb,  1-8;  Smuvnoap, 
10;  Vbndob  and  Vbndbe,  6,  7. 

FRAUDULENT  (X)NVETANGB8. 

L  Salb  bt  a  Fathbe  to  his  Son  ob  thb  FimNiTaBB  and  tbotk  of  a  pablio 
honae  kept  by  him,  will  not  be  presnmed  frandnlent  aa  to  the  creditors  of 
the  f onner,  for  want  of  delivery  and  change  of  poesession,  when  it  appears 
that  the  son  gave  his  promissory  notes  therefor,  part  of  which  has  been 
paid,  lived  with  hia  father  for  some  timie,  and  afterwards  moved  into 
another  tavern,  which  he  oondacted  for  himself,  using  the  fncnitore  in- 
discriminately with  other  bought  by  him  from  different  persons.  The 
question  of  actual  fraud  in  such  case  is  for  the  jury.  Me  Fidber  v.  Mtiif^ 
637. 

&  Bona  Fidb  Tbansfbbot  Qoods  bt  Non-bbsidbnt  Nbbdnotbb  RwimiDBp 
to  render  it  valid  against  subsequent  attaohing  credilon^  under  the 
Maryland  statute  of  1834,  where  there  is  actual  or  oonstmotive  deliveiy. 
Van  Brunt  v.  Pihe,  126. 

QAMmO. 

1.  Kbbpino  a  CSommon  Oamino  Houbb  is  Ltdioeablb  at  eotnmnn  law*   Pib^ 

pU  V.  •/odbon,  449. 
t.  Kbbfino  a  Hovsb  ob  Boom  fob  thb  Illboal  Salb  ov  Lorbkt  T^okbib 

ia  not  indictable.    Id, 

5.  Chabob  that  Dbfbndant  Reft  a  Common  OAMnra  Houbb,  to  wit,  a 

place  where  tickets  in  unauthorissed  lotteries  are  aold,  doea  not  ehaige  m 
pubUc  offense;  for  the  general  charge  of  keeping  a  gaming  hooae  is  ex- 
plained, and  this  explanation  can  not  be  disregarded  aa  suplusBge.    Id* 
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GARNISHMENT. 
8m  AttaohhmiitBi  fi»  flw 

GENERAL  AVERAGE. 
8m  Innnuircni— MABonL  8» 


OIFTB. 
8m  Haxbied  WomVy  S. 

GRAND  JX7R0R& 
8M0taMnuLL4w,  a»24;  Jubt  axd  Jvaoui  S-4. 

GRANTS. 

1.  >i<WM»  fo  Lamm  MAT  BB  iMFmACHED  lOB  iLLiBAijTr  oaftupiS  and  lii> 

ywrtJoa  is  M  irdl  wimhmhlw  at  kw  m  in  equity.    Doe  d.  fliridbJbwi 

▼•  WaU»f  80ft. 
!•  FAvm  u  Void  Whigb  was  Issued  nu>M  thi  GaTnui]fim«  to  had 

wldoh  had  previously  been  appropriated  by  the  gofeniment»  and  reserved 

frail  entxy.    Id» 
tb  IvDiAir  u  Gloshsd  with  Pibvbot  Lbqal  Titlb,  wlio  has  brought  himseli 

within  the  provisions  of  the  fourteenth  seetion  of  the  tnaty  of  Dsnolttg 

Rabbit  craek»  and  will  prevail  agsinst  a  patent  snbseqnently  issoed  bj 

the  government  to  his  reservation.    Id, 
4i  VvnoKD  Statu  Patbht  iob  Lahd  Rblaxis  Rack  to  tsb  Appbopbiatiov 

OF  It,  and  in  a  court  of  equity  the  person  who  first  appropriates  the  lead 

lias  the  best  title.    McAfee  v.  K^m^  831. 

i.  fxnmOfB,  PaTBBT  RaSBD   on  a  SbRIOB  PBB-BMPnOH  RiOHT  WILL  Pbbtail 

i^psanst  a  senior  patent  to  the  assignees  of  Jefferson  Ckdlege,  issoed  in  ao- 

eoidanoe  with  the  piovisioiis  of  an  act  of  oongreM  in  favor  of  soflh  ooll^ge.. 

Id. 
ib  JVHIOB  PaTBBT  PBBDiaATBD  ov  A  Rbbbbtaxioh  toa  Gbooeaw  IvDiAirbj 

treaty,  will  prevail  i^psanst  asenior  patent  issued  nnder  anaol  of  mwigiesB 

to  the  WBirigneee  of  the  Jefferson  CoU^ga    Id, 
Y.  Patbht  to  Lands  Issited  to  Pbbson  arbb  Suit  tbbbbpob  agsinst  him 

hM  become  dormaut,  clothes  him  with  the  l^gal  title^  wliioh  will  inure 

to  the  benefit  of  thoM  to  whom  he  hM  previously  conveyed,  with  gsn- 

ersl  covenant  of  warnmty.     TrwMe  v.  .SooCUy,  620. 
ti  UvRBD  Statbb  Patent  fob  Lands,  Issued  in  Name  ov  Dbcbasbd  Po^ 

SON  who^  while  living,  conveyed  with  wansaty,  vests  the  l^gsl  title  la 

IhoM  to  whom  he  so  conveyed  them.    Id. 
%  JmnoB  Gbant  of  Lands  undbb  the  Statute  of  1794,  which  iaehides 

within  its  limits  Isads  previously  grsnted,  is  not  void,  bat  will  pass  m 

■aeh  of  the  land  m  wm  vacant  at  the  time  it  wm  issasd.    noEiSM  ▼• 

4MBnrd,n%. 

GUARAMTY. 
8m  Kboobabu  Ibbebuicbhtb,  12;  SuBgiMuy»  U-tL 


GUARDIAN  Ain>  WARD. 

L  RBUEtrr  bt  the  Wabdb,  upon  Coking  of  Aoe,  ov  the  Value  of 
Pbofebtt  sold  to  their  guardian  by  himself  or  his  co-trnsteob  ie 
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affimuuioe  of  the  Mia  to  him,  and  ooostitatM  a  ▼alid  and  biadiag 
tiBci,  if  they  reoeiTed  tha  moDay  with  full  knowladga  of  thair  rii^tiL 
SeoU  T.  Fredemd^  810. 

&  IraiL^^iioh  reoaipt  affirma  the  aala,  bat  the  raoaptkni  of  faia  dlatribatiya 
ahaia  by  one  who  baa  jut  baooma  of  aga,  ought  not  to  be  oonatmad  too 
atraigly  againat  hinit  nor  oparata  to  hia  prajndioa,  whora  it  ia  obviooa  ha 
aotad  withoat  daa  praoantion,  and  where  immediate  atapa  are  taken  to 
ooneot  the  mattart  but  aaTeral  yean  remaining  paaaiTa  impliea  aoqoL 
aaoenoe.    Id. 

Mk  Abookt  or  Wabd  to  ▲  PuBOHAn  bt  ▲  Ouasdian  need  not  be  oipiiiBi, 
bat  nay  be  implied  from  oirgnmataneea,  one  of  the  atnogaat  ol  which  ii^ 
the  lailnre  to  take  immediate  atepa,  on  coming  d  age,  to  have  the  aala 
eat  aaida^  piovlded  the  party  knew  it.    Id, 

See  Imvavot,  6. 

HABEAS  OORPUa 

L  Obdbe  ov  Ooumrr  Ooubt  Dximiro  DxaaHABoi  ok  Hahbib  Oobfdb  d  boh 
ArPBALABLB  determination  or  judgment  within  the  meaning  of  the  liary- 
Und  atatate.    BeU  y.  State,  190. 

t  CtouBT  OAK  BOT  Go  Bbhibd  JiTDOMBBT  OK  ffiBBAfl  CoBFUB  to  inqolre  Into 
the  lawfolneia  of  the  impriaonment  of  a  debtor  tiken  in  exeoatioDt  if  the 
eoart  rendering  judgment  had  juriadiction  of  the  aabjeot-matter  and  ol 
the  peraon,  however  erroneoua  the  judgment  may  be.    Id, 

See  Pabbkt  akd  Child. 

HANDWRIXma. 
See  EviDBKCB,  12. 

HUSBAND  AKD  WIFB. 

!•  OoKTBTAKCB  TO  HuBBAKB  AND  Wm  DuiUKo  Ck>TXB!nJBB  Teati  in  them  a 
peooUar  eatate;  they  both  beoome  aeiaed  of  the  entirety  per  ttmi  et  mm  per 
fliy,  and  neither  can  diepoae  of  any  part  without  tlie  conaant  of  the  other, 
hot  the  whole  remaine  to  the  aurWvor.    Den  d.  Wfchoff^.  Oainbier,  38S. 

t.  Husband  has  Riout  or  Possbssiok  and  Gontbol  dubiko  Coybbhthb,  of 
eatate  granted  to  husband  and  wife,  and  may  demiae,  alien,  or  mor^jage 
hia  interest  during  hia  own  life,  but  not  io  aa  to  prejudice  her  ri^t  to  the 
whole  in  case  ahe  survives.    Id, 

S.  DiBTBiBumrB  Shabb  of  a  Wite  xk  keb  Fatbbb's  Ebtatb  ia  a  ohoae  in 
action  to  which  she  is  entitled,  unaffected  by  the  debts  of  her  hnaband, 
unless  prior  to  his  death  he  baa  reduced  the  aame  to  hia  possession. 
Fhry  t.  Becker,  610. 

1  Dbclabations  or  a  Wm,  Madb  in  thb  Absbnoe  of  her  hnaband,  and 
affecting  his  interests,  are  not  evidence  against  him.  Jcne$  y.  McKee^ 
661. 

A,  Whbbb  Wotb  Joins  with  heb  Husband  ik  Gommibsiok  of  Gbocb  under 
the  degree  of  murder,  she  ispresomed  to  have  noted  under  hia  compulsioa, 
and  can  not  be  convicted,  bat  to  entitle  an  aocnaed  woman  to  the  benefit 
d  such  preaamption»  her  oovertore  mnat  be  dearly  proved.    Doeit  v. 
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t»  BxmBsm  u  Luau  worn  bd  Wm'ii  Tcmn  oommitt>d  bolli  iMion  and 

afkar  ouvrUuf,    HMk  ▼•  Ibgatrtie^  770. 
7*  RunAVD  IB  Tjabiji  vob  vbm  Aon  ov  bd  Wm  wiiiiilltod 

trixtfeaomorl   /A 

IS)  iBJUiranom,  3;  IfiBmfi  Woori 
SlTkwiuii^S. 

IMPBAOHMBNT. 
fl—  WmniiiBiB,  L 

DCPBISOKMSNT. 

INCUMB&ANCaES. 
8m  OomABnt  t. 

INDEMinTY. 
8m  lnuuiy  8|  VaooBAaui  IinRBuiixNTfl»  44;  BiiiwiMir»  8»7t  Vi 

INDICTBCBNT8. 
8—  PMinif  AL  Law. 

INDORSEMENTS. 
8m  NioonABLB  iNBiKUMnnni;  QaMmWf  & 

INFANCY. 

L  Ibvasv  unm  Aoi  of  Fouxtun  is  Pusumsd  to  bb  Imoapasu  off  Iht 
crime  ol  oominittiiig  or  ftttempting  to  ooininit  impe.  Snoh  piMiiiiiptioa 
may  be  rebatted  by  proof  that  he  hmd  tarired  at  the  etnle  of  pnber^* 
and  WM  oapable  of  copenmmating  the  orime  of  which  he  ia  aoeoaed, 
WUttamu  T.  SUtUe,  696. 

t.  Dmbu  of  Salb  of  Infamt's  Fbopxrtt  oAjff  NOT  BB  Attaokbd  CSollatbb^ 
ALLY  for  mere  inegiilarities  in  the  prooeedingB  where  the  court  hM  jBiia- 
dkHoiiy  raoh  m  the  appointnient  of  oommiBsionere  before  the  petitioii  ol 
the  next  friend  of  the  infimt  wm  filed,  the  exeroiM  of  anthority  by  the 
coamuaaloiMra  withoat  the  iewianoe  of  a  oommianon,  etc.  BmUer  ▼• 
ffaUom^  117. 

fk   FlUNO  OF  PBTinOlf  fob  BaLB  of  IbFABT'S  PBOPBBTT  CSOBFBBa  JUBIBDIO- 

TiOH  apon  the  ooanty  court  over  the  aabjeot-matter,  if  it  ehows  a  oaM 
appropriate  for  the  jnriidiotion,  and  such  jnrifldiotkm  ie  not  onated  m  to 
partiM  and  priTiea,  by  snbeeqaent  irregolaiitiea.    Id. 

4.  Tbat  Dbobbbb  avd  Judombsitb  Bikd  OhXiT  Pabtibb  to  the  piooeedinga 
and  thoM  claiming  under  them,  unleea  otborwiM  pcorided  by  atatate,  ia  m 
broad  prindple  both  of  law  and  eqtdty»  and  appUM  to  deoreM  for  the  sale 
of  infiyat't  eatatee.    Id. 

6.  Mabtlah  D  Statute  of  1815  Bbspectiho  Balm  <ur  Ibvabib'  EBSAXii  is 
not  repealed  by  the  act  of  1818,  ezoept  so  teM  tha  kMiraol  providM  lor 
a  commission  to  freeholders  to  ascertain,  in  aaah  aan^  whstfasr  the  sala 
will  be  for  the  iniant'a  advantags.    Id, 
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•b   IWANT,  17  A  RbSIDBMT,  MUST  BE  MaDB  PaBTT  TO  PbOCBEI  IHO  tO  mH  hil 

land,  under  Maryland  statates  of  1818  and  1816,  by  being  aammoned  to 
•newer  the  petition  of  hit  gnardian  or  next  friend,  nraet  i^vpear  by 
goaxdian  appointed  by  the  conrt  before  a  oommianon  to  froeholden  ia  ia- 
Boed,  and  anoh  guardian  may  be  heard  in  «*«iii^  the  commiaaionerif  in 
taking  evidenoe  before  them,  and  in  acting  on  their  retoni.    Id, 

%  UrwAjn  voT  Madb  Pabtt  to  Peoobbdikgs  to  Sbll  hbb  Laitd,  mat  Rat- 
HT  the  same  and  become  a  party  thereto  by  uniting  with  her  huafaand* 
after  a  decree  and  nle,  in  a  petition  to  the  ooort  aetting  forth  the  nle, 
that  the  porchaae  money  haa  not  been  paid,  and  that  the  tmatee  ia  dead, 
and  praying  a  re-aale  nnleia  payment  ia  made  by  a  certain  day;  andaflst 
moh  ratification  and  the  receipt  of  the  porchaae  money  by  the  hvifaand, 
and  a  conveyance  to  the  porchaaer,  the  hnaband  ia  eetayped  to  deny  the 
validity  of  the  lale.    Id. 

ti  CkunnETAKCB  ov  Lahd  bt  IiryAHT  is  Mbbblt  VoistABUi  and  holda  good 

vntil  some  aet  haa  been  done  by  him  to  avoid  it,  althongh  there  baa  beoi 

no  erpreee  act  d  affirmance,  after  hia  arrival  at  foil  age;  bat  he  baa  the 

*    whole  length  of  time  allowed  by  the  atatnto  of  limitotJoni,  within  whioh 

to  diaaffixm.    Oreiin^er  v.  Wtkk^  066. 

•i  SuBBBQiTBBT  CSoNVBTABCB  ov  8amb  Labd  TO  Akotibe  Fbbbok,  made  fay 
an  infant  after  he  attaina  hia  majority,  ia  a  diaaffirmance  d  Ids  deedeze- 
oated  dnring  infancy.    Id, 

M»  MBBBliAPSBOvTDfBLiaBTHAvTwBNTr-oirB  YBABadoeanotamoimtto 
an  affirmance  on  the  part  of  a  grantor  of  a  deed  made  in  infuiqy,  bat  the 
li^ae  of  a  lesa  period  of  time,  taken  in  connection  with  other  cironm- 
atancea.  mav  amount  to  a  confirmation  thereof.    Id, 

IL  OsANTOB  ov  Land  is  not  Boukd  to  Bxwuvd  Pobohabb  Mohbt  befiote 
diaaffirming  hia  deed  made  daring  minority.     Id. 
8ae  Pabkbt  and  Child;  Sxatotb  ov  LDaTATBOVB,  4;  TsiBPAai^  !• 

INJUKCTIONB. 

li  Ibjubwhw  AOAnmr  Aoxob  Pbbiobmxiio  at  Avothbi  IteAisE  dnim 
m  ■eaeon  for  wiileh  he  haa  contracted  to  perform  at  the  plaintifPa  tbeatar 
for  a  atipolated  weekly  ealary,  where  there  are  no  negative  atipolationi 
in  the  contract  prohibiting  the  defendant's  perfonning  elsewhere,  can 
not  be  maintained,  nor  can  another  manager  be  enjoined  from  employing 
him.    Bwrton  v.  MamhaU,  171. 

%  Pbetdxko  AonoK  von  Bbbaoh  of  Gobtbaot,  Ivjunotiok  will  kot  Lib  to 
prevent  the  breach,  as  the  party  is  entitled  to  but  one  compensation, 
and  it  is  presomed  that  the  action  at  law  will  fomiah  that.    Id, 

H  IvjuvonoK  DOBS  NOT  LiB  TO  Rbbtbain  Fbmb  Cotxbt  from  vlolatiiig  a 
contract  for  her  personal  servicee  as  an  actresa,  made  for  her  by  her  hna- 
band, nor  to  restrain  the  husband  from  removing  her  beyond  the  jniia- 
diction  of  the  court  during  the  term  covered  by  the  contract.    H, 

Sea  RXBOOTOBS  and  ADMINUTBATOIBa,  8;  WATBBOOUBan,  1. 

I  Butaum  ov  a  Fund  Obtainbd  tbom  Salb  d  a  Innatin'ii  veal  sitBls,  maili 
Vy  hia-committee  under  an  order  of  court  for  the  payment  d  hia  debti^ 
renudna  real  estate  and  descends  to  his  heirs.    Lhyd  v.  H<wU  612. 
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&  BxsouTOB  ov  LiTHATio  18  loABLB  voB  NicssaARin  fumuhed  to  hii  tes- 
tator while  Moii  eonqwt  mmUii^  and  without  a  oommittoe  to  provide  then 
for  Ubl    La  Bm  y.  OUhifmm,  700. 

msTBUcnoNS. 

Sea  Bavxs  ahd  Bavkino,  6;  FucADnro  akd  PiuoncBy  lS-14. 

mSURANGE— FDStB. 

li  JjouBMBB  AOAorar  FiBi  ABM  AvBWEBABUi  f OT  dJreol  and  immwHata,  hoi 
not  for  oooaequeotial  and  remote,  lones  from  the  peril  inaozed  agpdnalL 
ffUUer  ▼.  AOeghenif  Co.  MtU,  Iw,  Co.,  656. 

%  iBBUium  AGAINST  Fnu  IB  HOT  LiABU  when  neither  the  atook  of  goodanMn* 
tloned  in  the  defendant's  policy  nor  the  honae  in  whloh  it  waa  oontained 
waa  tooched  by  the  fire,  bat  the  goods  were  damaged  in  their  remoral* 
imder  a  reaaonable  apprehension  that  they  woold  be  readied  by  tha 
flamea,  which  had  oan^t  one  of  the  hoosea  in  the  aame  block.    Id, 

S.  POLI0T-HOLDXB»  DT  AV  AOTIOK  AGAINST  HiM  fOB  HI8  FBSMIUM,  CaO  DOl 

set  off  the  amount  of  his  loss,  when  the  company  ia  inaahrent  and  naaUa 
to  pay  all  ita  losaea.    IcL 

INSURANCE— BiABINB. 

1.  Valusd  Poliot  of  Insubanok  is  0ns  whebs  thn  Valoti  of  the  aal^Jeofe- 

nstter  insured  is  agreed  upon;  if  it  is  not  estimated  at  any  partiealar 

amount  or  rate,  it  ia  an  open  poUoy.    OoxY,Cfhark8tonF.dbM.LCh»,TJl» 
S.  Question  as  to  a  Custom  Bzemfting  an  Assubbd  from  providing  a  branoh 

pHot^  in  the  coasting  trade  from  North  Carolina,  is  one  of  fact,  both  aa 

to  its  existence  and  reasonableness.    Id, 
S.  Undxbwbitxbs  abk  Bound  to  Enow  thb  Usagu  of  the  insurance  trade, 

and  there  is  no  necessity  that  the  assured  should  make  them  known.  Id. 
4.  niDUonoN  or  Two  not*  obnt.  Stifulatbd  iob  nr  a  Pouot  of  insuranoa 

must  be  added  to  the  value  of  the  loss,  in  order  to  aaoertain  the  aotual 

value.    Id, 
i>  In  A  Total  Loss,  thb  PsEMiuii  Paid,  as  well  as  the  value  d  the  thing  la- 

aured,  constlttttoa  the  damagea.    Id, 
ib  Gabgo  Shifpbd  on  Bbok  and  Lost  bt  Jbttdbon  is  not  entitled  to  the 

benefit  of  general  average.    Sproai  v.  DonmtU,  108. 
7.  It  d  No  Deviation  nr  the  Nayioation  ov  thb  MiaBiaaipyi  lor  one  vesaal 

to  stop  and  aasist  another  in  distress,  even  thou^  no  Uvea  are  in  danger. 

Wakh  V.  Homer,  342. 
li  Custom  and  Usage  among  Vessels  Natigatino  the  MnwiwifFPi  to  atop 

and  aasist  each  other  when  in  distress,  is  admissible  to  prove  that  a  de- 
tention for  such  a  purpose  was  no  deviation.    Id. 
9L  It  a  not  Necessaby  to  Pbovb,  whebbthebb  has  been  a  Deviation,  thai 

the  loss  aroae  from  it,  to  discharge  the  underwriters.    It  is  sufficient  ta 

prove  the  loss  was  posterior  to  the  deviation.    Id, 

INTEREST. 

Ievebbbt  on  a  Pbomissobt  Note  Which  is  not  Paid  when  it  becomes  due, 
must  be  added  to  the  principal,  and  thereafter  the  aggregate  will  bear  in* 
terest    Doig  v.  Barldey,  762. 

See  Pabtnebship,  8,  9;  Wabbanty,  6. 
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INTOXIGATION. 

Oiri  CBabobd  witb  PAasnro  CknrirTBBViiT  Bill  mat  Sbow  bus  Hi 
WAS  0Bim  at  the  time,  for  the  pnrpoee  of  enaMfag  the  J1117  to 
iwtly  detcrmliie  whether  or  not  he  knew  that  the  hOl  wae  1 
Piamtmf,  Staiem  BBS, 

IBSUB. 
See  EQuirr*  7. 

JETTISON. 
See  Ihbd&avus— MABOTBy  0w 

JUDGlfSNTS. 
1.  JuDOMunr  uroH  a  Bbibazit  n  as  Muob  a  Bab  to  anotter  salt  for  ll» 

Ct^/kum  ▼.  Brownt  299. 

1.  LHH   OV  A  JUDQMIirT  IS  PRIRBBXD  TO  A  PBIOB  UbBBOOBDBD  DBD^  Ib 

Miasouri.    B^  t.  ^tuein,  836. 
B.  Sals  itndxb  a  Sahstixd  JuDoioniT  n  GiirBftAX2.T  Qvlt  VoiniABUy  hoi 

is  Yoid  against  one  who  porohases  with  notioe  and  in  had  fsiHL    Id, 
4  Equitablb  IirasBSBT  OF  JuDoioEirT  DmoB  may  be  sabjeeted  to  the  pa^ 

ment  of  the  Judgments,  and  a  note  seoored  bya  trost  deed  is  snehaB  Ib- 

teiest    Cohm  v.  CarroU,  267. 
1.  Amouitt  Dub  opok  a  Judomxnt,  and  for  whioh  property  is  held  liaUe^  nosl 

be  fixed  before  the  sale.    Id. 
6w  PiTBOHABXB  ov  Lakp  Sold  xjvdmsl  A  Judobbut  and  ▼slid  proeess  aoqaiies 

a  right  to  the  possession  of  the  Judgment  debtor  ^Hiieh  will  support  aB 

action  of  ejectment.    Snandy  y,  Woffner,  640. 
7.  Ddbniumt  is  a  JuDOMBirT  Who  is  xk  Possisbiok  of  hmd  sold  thereoB- 

der  can  not,  in  general,  make  any  defense  against  the  Judgment  paw 

ohaser  in  an  action  of  ejectment  brought  by  him.     Id, 
8w  iMPBiBoiiianiT  UN  OKB  JuDomyT  IS  NOT  Unlawful  unless  the  JudgmsBl  is 

an  absolute  nullity,  which  can  not  be  if  the  oourt  had  Jurisdiction.     BaB 

T.  SUUe,  130. 

9.  GiviNO  Tnfs  fob  Payment  of  Judomknt  is  Good  Considkbatiok  for  a 

note  given  by  the  judgment  debtor  to  the  plaintiff's  attorney  for  his  fass. 
Brainard  ▼.  Harris,  525. 

10.  MonoN  TO  Set  Aside  Judgmknt,  and  for  Judgment  turn  cb§Umte  ecreciMa^ 
oomes  too  late  after  Judgment  is  entered.  Such  a  motion  should  be  made 
immediately  after  the  verdict,  and  before  judgment  is  rendered  on  the 
verdict    State  v.  Commercial  Bank,  280. 

Bee  Attaohbxnts,  2;  Attorney  and  Client;  Banks  and  Banking,  11, 12| 
BxBonnoNB;  Habeas  Cobpus,  2;  Infancy,  2, 6;  JusnooBs  of  the  Pbaob; 
Liens,  3;  Mobtgaobs,  8,  9;  Negotiable  Instbumentb,  45;  Plbadihb 
AND  PBAonoE,  4,  6, 19|  8kv>off,  4;  SuBBTYSHiF,  4;  Vendob  and  Ven- 
dee, 1. 

JUDICIAL  SALES. 

OnnrBTANOE  undsb  Judicial  Sale  Belates  to  the  date  of  the  sale^  and 
vests  title  from  that  time.  Hence,  in  trespass  quart  clamsmnJreffU  by  a 
purchaser  at  such  sale,  for  a  trespass  oommitted  after  the  sale  but  before 
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itm  oonreymoe^  wMeh  is  not  ezeoated  ontQ  after  the  aotion  is 
■Mooed,  the  leoosd  and  oonTeyuioe  are  admisrible  as  evideooe  of  a  fn^ 
held  under  a  traverse  of  the  plea  of  Itberum  ienemeniumf  though  the  ieo> 
ofd  withoat  the  oonveyanoe  would  be  JnadintsBiWe  as  showing  ctdj  m 
ri^t.    HwOer  ▼.  HaUan^  117. 


JUEISDIOTION. 

Bee  AnAoaxMan,  2;  BQTnrr;  Habxas  Gorfus;  iHiAHor^  Sr  t|  ^VDOMmib 

8;  Fbobati  CSoubtb;  Willb»  80. 

JUBT  AND  JUBOBS. 

L  DmBMiVAnoN  ov  Mattsr  of  Fact  must  bb  Lift  «o  Jub¥«  and  oaD  sol 
be  assumed  by  the  ooort    Oray  y.  AUenj  522. 

t.  Qbovvd  of  Poucr  ofSweabimo  Gbakd  Jubobs  to  Sbobbot  of  m  Pfto- 
CBBDnroa  is  to  inspire  the  jurors  with  a  oonfldenee  of  seooiity  in  the 
discharge  of  their  responsible  duties,  so  that  th^  may  deliberate  and 
dedde  without  an  apprehension  of  any  detriment  from  an  aooosed,  or 
any  other  person,  but  be  free  a  "true  presentment  to  make."  Aols  t. 
Uron^JUoii,  607. 

%  Oath  of  Oband  Juboas  to  Sigbbot  of  iib  Fboobbdzbcm  dobb  hot  Pbb* 
TBNT  them  from  being  witnesses  on  the  trial  of  a  person  for  peijuiy, 
eomndtted  while  a  witness  before  them.    Id, 

4.  QaTH  of  GbAHD  JI7B0B8  TO  SBOBXOr  OF  ITS  PBOOBBDXKOS  IB  FOB  TSB  PBl^ 

TBOTiON  of  the  grand  jurors  and  in  the  furtherance  of  justice^  and  not  lor 
the  proteotion  of  witnesses  before  the  grand  juiy.    Id, 

Bm  OomioH  Oabbibbs,  0;  Cbdciiial  Law,  3,  11, 12,  24;  Fbavo,  6;  Naot^ 

TiABLB  IvBXBUiiBBTS,  80,  84^  86;  Wills,  0. 

JUSTICES  OF  THR  PEAGB. 

1*  JUBIIUB  OF  PBAGB  BBDf O  BbQUIBBD  BT  SxATUTB  TO  BSBBBE  JUIMIMBirT 

within  a  given  time,  can  not  do  so  afterwards.  If  requirsd  to  render 
judgment  immediately  after  receiving  the  verdict,  he  has  no  authority  to 
fender  it  the  next  day  thereafter.    Sibieif  v.  Howatdf  448. 

t.  Tazhto  Goers  d  a  Judicial  Act,  and,  therefore,  a  justioe  of  the  peaoe  iHw 
does  not  render  judgment  for  costs  within  the  time  allowed  him  to  render 
Judgment,  can  not  do  so  afterwards.    Id, 

8b  JunrcB's  Judgkbnt  is  not  Pbopebtt  for  which  a  plaintiff  may  have  an  ao- 
tion of  trover,  overruling,  on  this  point,  HwUpeth  v.  WUsoHf  21  Am. 
Dec  344.    Cobb  v.  Comegay^  497. 

4.  JusnoB's  JvsoMBNT  IB  HOT  A  Bboobd,  but  hss  one  sssenHsl  quality  ol  a 
record,  that  it  concludes  the  parties  from  denying  the  facts  it  affirms.  U 
is  a  muniment  in  which  both  parties  have  an  intereel^  but  neither  an  ex- 
clusive one.    Id, 

LANDLOBD  AND  TENANT. 

L  BaBBBVATioir  dt  Lbabb  fob  Abothxb'b  Lifb  of  PBivmniB  of  EBBOTDra 
bdoh  BniLDQros  on  the  premises  as  the  lessor  or  any  one  claiming  under 
him  may  chooae,  without  molestation  from  the  lessee,  providing  that  if  the 
Isssor  usee  any  part  of  the  land  for  buildings  a  proportionate  amount  of 
the  rent  shall  be  deducted,  if  construed  as  a  reservation  of  a  ri^t  to  entsr 


824  Index. 

and  «reot  bofldingi  at  plMwnre  and  to  hold  pciiMrioo  againot  the  will  d 
the  tenant,  Is  void  aa  being  repngnant  to  the  eatate  demiaed,  hot  any  be 
oonatnied  aa  a  oovenant  to  permit  the  leaaor  to  enter  and  eieet 
hoildingi  aa  he  dhooaea,  iiiaiiniiiig  no  eatate  to  the  leaaor,  and 
amoonta  to  &  18^»— »•<>  onlv.  —mI  the  leaaor  enterfaiar  —mI  fmtfltinfl'  faniUi^flB 
theraonder  ia  a  mere  tenant  at  will.  Fifnektm  v.  Stemnu,  210. 
!•  Lkasi  of  Cellar  OB  Dmmroi  Boom  nr  Honn  Comnnra  Imijuuba'  nr  Sank 
ao  far  aa  neoeaaary  for  the  enjoyment  of  the  premiaea  demiaeil,  hot  ao 
farther.    StockweU  v.  Htmiert  220. 

or  baaePMint  thereonder,  when  there  ia  no  atipnlaticm  In  the  kaae  for  v»- 
boilding,  and  the  leaaee  makea  no  attempt  or  oIEbt  to  lepair  or  refaiilld» 
and  in  oaae  the  leaaor  reboilda  the  hooae,  the  leaaee  la  not  entitled  to  tiha 
eellar  or  haaement  thereof,  for  the  remainder  of  hia  term,  •J^^^-g**  1m 
.  haa  paid  the  rent  in  advanoe  for  hia  foil  term.    Id, 

4L  Rbht  SsBTUSi  AT  CSOMMOH  Law  ia  when  the  tenant  holda  hnd  hyfea^yov 
other  oorponl  aenrloe  and  a  oertain  rent.  Vam  Benmdaer  t.  JhwHt^, 
461. 

i.  AfTOBnoncxaT  ov  BsNT  Ssbtxob  waa  madeat  oommaolnw  upon  tfaeaer- 
eranoe  of  the  land  whenoe  it  iaaoed,  or  of  the  reTerrion  to  whieh  it  wna 
an  incident.   Id. 

6»  AanoKU  ov  tbmJjMBBmmabto  Pabt  ov  the  PRwmiaB  iaanawenble  toihs 
landlord  in  an  aotion  of  oovenant  for  the  rent  of  aaoh  part.    Id, 

7*  Iv  THX  LiasBX  Hold  bt  an  iHDimiBLB  Rent  Skevxcb,  aa  to  render  yearly 
a  hone  or  the  like,  and  aaaign  part,  the  aenriceahall  multiply;  or,  in  other 
worda,  the  leaaee  and  hia  aeeignee  ehall  each  be  liable  to  render  aaoh 
horae,  etc    Id, 

%,  br  Deola&atioh  xk  Gotbnaiit  ok  ▲  Lbabi,  the  deacriptionof  the  premiaea 
need  not  be  given.  It  ia  aaffident  to  aver  that  at  a  day  and  place  named, 
by  a  oertain  indentare,  which  the  plaintiff  here  bringa  into  court,  the 
plaintiff  demiaed  to  defendant  certain  premiaea  in  anoh  indentare  partioii- 
larly  deacribed.    Id, 

%  "DaaausnoK  ov  PBEmaBS  Absiohxd  bt  a  Lbbsbb  aa  being  ''aeventy  aorea 
d  the  eoatherly  aide  of  the  aaid  demiaed  premiaea,  of  eqoal  vafaie,  bj 
the  acre,  with  the  reat,"  held  aniBcieni.    Id, 

Ml  AfTOBnoMMXNT  ov  Rkbtt  must  bi  Madb  bt  thb  Jimr  according  to  the 
Taloe  of  the  land,  when  the  landlord  aeeka  to  recoTar  from  one  who  ia 
aaaignee  of  the  tenant,  aa  to  part  only  of  the  demiwd  premieea.    Id, 

IL  Noir-PATMX]fT  ov  Ebnt  bt  Lisbxb  ia  aafficiently  aveiTed  in  an  aottoQ 
againat  hia  aaaignee,  by  a  declaration  which  atatea  that  the  rent  aocming 
aabaeqaent  to  the  aaaignment  to  defendant,  ia  dne  aod  owing  to  plaintfif 
and  atill  remaina  in  arrear  and  unpaid  from  the  defendant.    Id, 

IS.  BiGLABATION  StATINO  THAT  BsnUfDANT  IB  THE  AbSIONEB  of  the  wholo 

or  acme  part  of  the  demieed  premiaea  ia  bad  becaaae  in  the  altematlTe. 
Had  the  allegation  been  that  defendant  ia  the  aaaignee  of  aome  part  of  the 
premiaea,  it  woald,  it  aeema,  have  been  good,  becaaae  a  party  ia  preaamed 
to  be  ignorant  of  the  particalara  of  hia  advereaxy'a  title.  Id, 
Vk  Taking  a  Lease  ntOM  the  Plaintivt*s  Devisob  of  the  premiaea  in  dia- 
pnte,  will  caat  upon  the  defendant  the  harden  of  ahowinf^  a  paramoont 
le.     Otmrdin  v.  Davis,  745. 

See  Notice,  2;  Wabtb,  1,  3. 
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LABCENT. 
8m  OuMnr al  Law,  2%  0L 

LBASB8. 

Wabo,  L 

LBOAOIBB. 
8m  Qulykby,  1;  WnjuL 

^^BaiSLATUBBL 
8m  OcnmnTunovAL  Law» 

LEVY. 
Sm  Bzsoonoxrai 

LIBEL. 

1«  MaUCB  n  PlDHRTMBD  AQAIinRPnBlJSHlBOvLaBiilllMdtdliytlMVllltf 

to  app^  to  and  Mhimnfatu  anoih«r»  imleH  mflh  pabUdMr  om  dMW  tlwl 
ho  did  not  knoir  tlM  artlole  to  be  Ubdou.    ^mia  t.  ilOl^,  Sl«w 

fl  PUBUBEXB  OF  AsnOLI,  KOT  KSOWUSQ  OB  BkUIVUIO  If  TO  BB  LIBBURI% 

li  not  liable  to  an  action  therefor,  though  intended  bj  the  writer  to  d»- 
lune  the  plaintUf ,  the  pablieher  lappoeing  it  to  be  fiotitiou.    Id, 

%  PlKK>y  THAT  ▲  Pbbsoh  Wbotb  A  LzBBLOus  Abtiolb  vbom  Mattbb  Ooh- 
xuHioiATBD  Pab9lt  Qballt  and  partly  in  writing  to  him,  bgr  anotfiM 
pennn»  ia  not  aofBolent  eTidenoe  to  prove  that  the  latter  paUlalied»  or 
pMeured  the  fonner  to  pnbliah  the  libel,  when  it  doea  not  i^paar  thai 
he  anapeoted  the  oommnnioation  would  be  need  lor  aoflh  a  pupoatw 
Obdtran  ▼.  Aftta^Mcl,  868. 

4.  br  Av  AoinnroF  LmL  Itdbot  Oompbibiiy  to  PBOf?B  that  the  dated- 
ant  bM  Ubded,  or  thnatned  to  Hbel,  other  penNna.    Id. 


[•\\>\:k\:< 


L  Whbbb  Ovb  SHTnta  ov  AvoTBSB'ii  Lavb  vhubb  Pabol  Lrannn,  glf<M 
for  a  oonaidarallon  paid,  and  ereeta  atructurea  thereon,  he  may  maintain 
an  action  againat  the  owner  of  the  land  for  deatroying  them.  fFliwn  t. 
OkalffiMd,  61A. 

ft  Fabol  LiOBBna  Ejlbuutbi>  n  Ibbbvooablb,  and  the  right  of  poaowrion  of 
the  Ucenaee  thereonder  ia  ezdnaive,  and  may  be  maintained  againat  the 
owner  of  the  freehold,  againat  whom  treapam  will  lie  for  any  wroogfol 
invaaion  of  it.    Id. 

H  Pabol  LnsBnu  to  Bbbot  avd  Maibtaik  Bam  ov  Lecbrbob's  Laud  ia  void 
nnder  the  atatate  of  franda  aa  againat  a  grantee  of  the  land  nnder  the 
lioenaor.    SUpou  t.  Sievau,  208. 

4  drr  CknmoiL  ov  CnrciNKATi  mat,  nr  BiiBUwa  of  isb  Powbb  to  Lnmna 
and  regulate  dimymen,  require  a  reaaonable  aom,  by  way  of  ezoiae,  te 
granting  anoh  lioenae.  And  the  power  to  lioenae  and  regulate  dxmya  an- 
thoriaea  the  aaMament  and  ooUeotion  of  a  fine  from  any  one  nmniog 
andh  vehiole  without  a  lioence.    OUpqfOmekutaUT.  Bfymm^ClQlS. 

4  GBABonra  Fbb  fob  Liobmsb  d  not  an  Biibuwi  of  thb  Tazivo  Ti 
id. 

8m  PaTMBRT,  8)  WA«BB0OUB8n»  8. 
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LIENS. 

!•  HaoBAMioif  Lnuf,  vmdkr  Aots  or  1886  amb  1840^  BzmnM  to  miob  li- 
TATS  only  M  th«  penon  in  po— etrion,  and  ftt  whose  instaaoe  the  famU- 
ing  was  erected,  had  at  the  time  it  was  oomnMOoed.  £f  on  t.  MeChf/^ 
675. 

t.  MBOBAVXGB'  LiBH  oh  EqUITABU  BsTATB  ATTAGHIS  to  AlTSE-AOQCnUD 

LiQAL  TiTLB,  the  moment  it  veati  in  the  lame  penon.    Id, 

S.  JfTDOMINT  VOR  PUBOHAflB  MONKT,  AVrXB  LMAL  TtTLB  IS  IK  DkIXBDAJIT. 

haa  uo  priority  over  a  lien  on  hia  previoaa  equitable  title,  onleea  it  ia  en- 
tered at  the  same  time  the  deed  ia  delivered,  or  lo  near  to  it  aa  to  make  the 
entry  and  oonv^yanoe  one  tranaaotion;  and  where  the  entry  ia  not  made 
until  ten  daya  after  the  delivery  of  the  deed,  aoeh  entiy  and  oonv^yaaoa 
do  not  constitnte  one  tranaaotion.  Id. 
4  Equitabli  Lmr  ov  Vxnbob  will  Attach  upon  Laud  lor  which  the  pu^ 
ehaae  money  haa  not  been  paid,  nor  the  agreed  aeoority  given,  if  tfaetitla 
ia  atill  in  the  vendee.    DmUap  v.  BumeU,  260. 

Bm  JumioDiTBy  2;  Mabbeauno  ov  Abbbib;  PabsbbbsbiFv  14|  VmoMA 

AVD  Vbndbb,  4. 

US  PENDENS. 

To  JuflxiVT  Affugatiov  ov  Dootbxkb  ov  Lis  Pbbdbhb,  the  pweoBtioB  el 
the  anit  moat  liave  been  doae  and  oontinaona.     JVkMe  v.  BooCUy,  021 

LOST  NOTES. 
See  BqUJiTT,  5-8;  Nboosiablb  Imbkbumbbt^  44. 

LOST  WILLS. 
See  Wills,  80. 

LOTTEBIES. 
See  Gamiko,  2,  8. 

MATJCR 
See  Libbl,  1. 

MANDAMUS. 

L  MaNBAMUB  DT  TBB  AiABBNATIVB  mat  BB  SbBVBD  OB  TBB  OfBIOBMi  OOM- 

FOBIKO  A  CouBT  in  vacation,  and  a  delivery  of  a  copy  of  the  prooeas  Aom* 

ing  the  original  ui  a  auffideDt  service.    St.  Lcuia  Co,  Court  v.  Sparii^  881 
8.  Mandamus  is  Nbvbb  Issubd,  whbn  a  Pebson  is  in  ak  Ovkcs  bt  Ooum 

ov  Right,  to  admit  another;  the  proper  remedy  ia  an  infonmitian  in  the 

nature  of  a  quo  ufarranto.    Id, 
3.  OiBcuiT  CouBTS  or  Missouri  have  Powbb  by  Manbamxtb  to  control  the 

actions  of  the  oonnty  conrts  and  other  inferior  tribonals.    Id, 

MARRIED  WOMEN. 

1.  Fbmb  Covbbt  is  not  Bound  bt  heb  Contbaots,  oovenanta,  or  prauisoib 
either  at  law  or  in  equity,  except  as  to  her  separate  estate,  whether  sack 
oontraota  are  made  by  herself  or  by  her  husband  with  or  without  bet 
oonsent.    Burton  v.  MaraltaU^  171. 
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2.  Dud  Sxohxd  bt  a  Mawiito  Womav  nr  hsb  Maidxn  'Name,  to  which  her 
httftband  is  not  a  party,  ia  not  binding  upon  her.    Daw  t.  Jeweli,  871. 

S.  DxBD  TO  ▲  Mabbixd  Woicah  n  kot  Voib,  and  can  not  be  qneetioned  by 
third  persons.  A  gift  from  the  vendor  to  her  would  be  Yslid  upon  her 
aooeptsace  of  it;  and  a  sale  is,  as  to  third  persons,  equally  good,  whether 
she  can  be  compelled  to  pay  for  the  property  or  not.  Harmon  r.  Jarnu^ 
296. 

See  CSoKRciTunoHAL  Law,  3;  Disds,  17;  Dowkb;  Husbavd  Ajn>  Wm;  In- 

juironovs,  8. 

MABSHALmaOF  ASSETS. 

CsBimoB  HAvnra  Two  Sipabats  Siocbitibb  iob  FATmar  <ur  ▲  Dm 
may  release  one  without  affecting  his  right  to  the  other.  If  aaotiiar  has 
a  lien  on  one  of -them,  he  may  take  steps  to  have  them  manhaled;  bnt  fai 
the  abaanoe  of  such  proceedings,  the  creditor  will  not  be  deprived  of  tiiai 
cna  beoanae  he  has  not  made  the  other  available.  Terry  v.  WoodM^  S74L 

1CA8TER  AND  SERVANT. 
Sea  Obdiinal  Law,  14;  Wimnni,  S. 

MEBOEB. 
See  Bbkadidbb  and  BBVBBSioire;  WA8n»  L 

MILLS. 
See  pABTNXBflinp,  13. 

MISTAKE. 

L  GoBTBAOT  Madb  uhdbb  A  MiSTAKB  or  in  ignoranoe  of  a  material  faet^  is 
voidable,  and  relievable  in  equity;  and  the  rule  appliea  not  only  to  oases 
where  there  has  been  direct  concealment  of  facts,  which  would  amount 
to  fraud,  but  also  to  many  cases  of  innocent  ignorance  of  material  facts, 
and  mutual  mistake.    M%U»  v.  Stevens,  621. 

t.  CSoktbaosvobthbSalb  or  Lands,  Made  undbbthbMiszakbnIdba  thai 
the  legislative  power  would  pass  laws  which  would  greatly  enhance  the 
value  of  the  land,  which  expectation  was  the  only  inducement  to  enter- 
ing into  the  contract,  will  be  relieved  from  in  equity,  if  such  laws  are  not 
passed,  without  any  fault  imputable  to  the  partiea  to  the  contract.    Id, 

8^   AOBKBHENT  BKINO  EnTIBED  INTO  UNDBB  A  MOTUAL  MiSTAKB  OV  FaOI^ 

the  parties,  on  discovering  their  error,  may  be  remitted  to  their  original 
rights.  Hargoua  v.  Ablon,  481. 
4.  MoNXT  VoLVNTABiLT  Paid  WITH  FuLL  Knowlbdob  of  the  facts  and  cir- 
cumstances under  which  it  is  demanded,  though  under  a  mistake  of  the 
payor's  l^gal  rights  and  obligations,  can  not  be  recovered  back.  Maifor 
{(fBaUimore  v.  Leffermaia,  145. 

SeeSALi8,4. 

MORTGAGES. 

L  MoBTOAOB,  ALTHOUOH  IK  FoBM  A  CoNVBTANOB  of  Isnd,  Is,  in  substano^ 
but  a  security  for  the  payment  of  money.    Auay  v.  Hwmer,  718w 
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&  SpaciAL  AonoH  oir  thb  Case  Libs  aoahtst  On  iob  lamEmMG  Mon 
OAOM  SiouBirr  of  another  by  removing  fixturee  from  the  mortgiged 
pramiMt.    AUimm  ▼.  MeOune,  606. 

H  AanoinuDrT  of  Non  Sbcubxd  bt  MoBaoAOB  Oabribs  thb  BBnam  ol 
the  mortg^^  along  with  it  to  the  aadgnee.    Terrjf  ▼.  Wooda^  274. 

4  Wbbbb  AanoirBB  of  Qhb  of  Sbvbral  Notbb  Sbodbbd  bt  Okb  MoBOQAam 
anas  the  debtor  at  ]aw»  amata  him  upon  meane  prooeaa,  and  diaohaigaa 
him,  out  of  mere  olemency,  on  aoooant  of  hia  inability  to  give  bail,  hit 
right  to  reaort  to  the  mortgage  for  payment  of  the  note  aaaigned  to  hin 
ia  not  thereby  loat;  aliUr^  if  the  arreat  had  been  on  final  prooeaa.    Id, 

§k  MoBSOAOOB  n  Ebiopfbd  FBoif  Dbnyino  hxb  Titlb  and  aetting  np  title  la 
a  third  pennn,  in  an  action  of  ejectment  broaght  against  him  on  the  mort- 
gage.   Dm  d,  Wyckdff  ▼.  Oardner,  888. 

ib  ADicnnov  bt  DEfXBXuiraB  that  Bond  abtd  Mobtqaqx  wwa  exaontad  ia 
the  maonar  aat  forth  in  the  bill  to  f oraoloae,  pradodea  aU  inqaiiy  lata 
the  fact  or  the  manner  of  the  ezeootion.  Vem  Hock  ▼.  SnumMvSXU  MJg, 
Oa.,  401. 

y.  Nbw  Pabsixb. — ^In  a  anit  to  foraeloae  a  mortgage,  where  the  mortgiged 
pramiaea  had  aabaaqnently  to  the  mortgage  been  oonveyed  to  two  peiaoBa 
by  a  dead  abaolnte,  bat  aabjeot  to  a  aepante  agraemant  between  theei 
and  othera,  that  they  ahoold  hold  the  pramiaea  for  the  benefit  of  theei- 
aelTea  and  anoh  of  the  othera  aa  ahoold  pay  j9n»  raia  for  the  purahaaab 
in  the  ahaenoe  of  proof  that  any  of  them  had  oontribated  to  the  porobaaab 
anoh  othera  are  not  neoeawiry  partiea.    Id. 

%,  All  Bbbtb  Sboubxd  bt  a  Mobtoaob  Dub  at  thb  Tm  the  bill  ia  filed  to 
f oraoloae  ahonld  be  paid  jiro  raia  if  the  eatate  ia  inaoffldent  to  pay  tha 
whole;  bnt  where  a  decree  waa  rendered  at  the  anit  of  one  creditor  aab- 
Jecting  the  property  to  the  payment  of  hia  debt,  and  in  neither  the  proof 
nor  the  pleadinga  did  it  appear  that  property  waa  inanffident  to  pay  aD 
the  mortgaged  debts,  the  decree  will  not  be  reveraed  upon  the  mere  ang* 
geation  of  ooonael  that  such  might  be  the  case.     TWrf  ▼.  WoodM^  274. 

tl  Whxbb  Mortqaobb  Bbootbbs  Judgmxnt  fob  Dxbt  Sbocbxd  by  the  mort- 
gage, takea  oat  execution,  and  aeUa  thereunder  the  pramiaea  mortgaged, 
the  porohaaer  aoquiraa  an  indefeaaible  title,  although  the  price  obtained 
ia  not  anfficient  to  satisfy  the  entire  debt.    Ib§dikk  v.  Bids^  662. 

lOl  MOBTOAOOB  OF  GoODS  InTB V8TBD  WITH  FO88B88ION  MiNOLINO  THBM  with 

his  own,  so  that  they  can  not  be  distinguished,  loses  hia  proper^  aa 
againat  the  mortgagee,  and  the  latter  may  claim  the  whole  against  the 
mortgagor  and  his  consignees.  WlUard  r.  JNce,  226. 
IL  CsATTBL  MoBTOAOB  TBANaFXBS  TO  THB  MoBTQAGXB  a  defeasible  titles 
which  become  absolute  at  law  in  default  of  payment  of  the  debt  at  the 
time  stipulated.    Charter  v.  Stevem,  444. 

12.   MOBTOAOOB  IN  A  CHATTXL  MoBTGAOB  HA8  AV  KqUITT  OF  BXDBXFnOB, 

even  after  default  in  the  payment  of  the  debt,  which  chancery  will  pra- 

tect  and  enforce.    Id. 
11,  MoBTOAGBB  OF  A  Chattxl  Mobtoaob  MAT  Go  INTO  Equitt  to  foracloas 

the  mortgage  or  to  compel  a  apeedy  redemption.    Id. 
14.  Patmbnt  of  Mobtoaob  Dbbt  aitxb  Dbfault  in  the  payment  thereof  is 

oonduaiTe  evidence  that  the  forfeiture  ia  waived,  and  that  the 

gagee'a  righta  under  the  mortgage  have  terminated.    Id. 
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lAi  Whbk  Mobtgaobb  of  Chattels  Sells  Sufjticiejit  Pbopebtt  to  Pat  ma 
MoBHOAOB  Debt,  his  right  tuid  title  to  the  residne  of  the  property  is  ez- 
tbgiiished;  and  he  is  liable  as  for  a  conversion,  if  he  oonflnna  tiia  Mia 
afksr  his  debt  ia  paid.    Id. 

8ae  OoBiOBATiOK8»  2;  Fraud,  6;  Nofnoa,  2;  SuBavmort  VL 

MOnON& 
8ae  JuDQMBmn,  10;  Plxadino  avd  PBiona^  & 

IfUNIGIPAL  OOBPOBATI0N& 
See  Patioet,  1«  %. 

MUBDEB. 
Sea  GBDmr AL  Law,  21 

KBCESSABIBS. 
See  iNBAHirr,  2. 

NBQUGENCB. 
8a»AoooBDJj»&axBFAOiioE,  1;  AoEirar,  4^  6|  Ooammr  Oasmub  %  ^  Tt 

8»  0;  KflOOflXABLE  lEBTBnilBllTB,  7»  VL 

KBQOTIABLB  INSTRUMENTS. 

L  Ieewwmeet  CkniTAnnyo  Tebmb  oe  NEOoriABiurT,  togatiwr  with  a  posm 
to  oottisss  judgment,  and  releaaing  all  errors  and  walTfatg  alay  of  esaoa* 
tlon  and  the  light  of  inquisition  on  real  estate,  is  not  a  praniasoiy  note 
entitled  to  days  of  grace.    Overton  v.  T)fUr,  6i6. 

2.  LrazBiXiON  OF  WoBM  '*FOB  UsE  OF,"*  Exa,  Ts  NoTE  pagraUo  to 
oonstitatsa  no  part  of  the  l^gal  oontraet^  and  the  words  need  not 
sarily  be  set  oat  in  an  action  of  atmrnnp^U  on  the  oontnot.    Botmt^  ▼• 

wtMMTf  ZfO* 
S.  PaEOL  BnDENOE  TBAT  NOTE  ABBOLUTE  OH  IIB  FaOE  WAS  COEDBIOVAIi 

npon  the  maker's  hawg  in  his  hands  sniBoisnt  goods  of  a  oertain  party 
is  inadmissible.    Adanu  ▼.  WUaon^  240. 

4.  Oheok  Given  fob  Debt  is  No  Patment  nnleas  the  drawer  haa  fonds  in 
the  bank  on  which  it  is  drawn,  and  unless  the  bank  is  solTent^  ovea 
though  a  receipt  is  giren  in  exchange  therefor  in  aooosdanoe  with  a  onstom 
between  the  parties.     Taylor  T.WUton,  190. 

^  HdiiPEB  OF  Chegk  has  Reasonable  Time  to  Pbesemt  It  for  paymentv 
and  so  of  each  party  receiving  it;  and  the  next  day  after  reosiyiog  it  is 
regarded  as  a  reasonable  time.    Id. 

flw  Ghbck  d  Payable  on  Pbxsbnticent  without  days  of  graoe.  Id, 

7*  HoLDBB  OF  Ghbck  is  not  Guii;rT  of  Laohbb  disbhaiging  the  draww 
where  lie  resides  at  a  distance  from  the  town  where  the  drawee's  bank  it 
located,  and  reoeiTes  such  check  dated  September  30fch,  on  October  lst| 
wliieh  is  Saturday,  negotiates  it  toa  bank  in  hia  own  town  on  October  8d« 
snd  it  is  forwarded  for  collection  in  the  usual  course  of  business^  and  it 
presented  for  payment  on  October  6th,  the  same  day  on  wldoh  it  iareoeiFedt 
and  the  bank  has  suspended  payment  on  the  third.    Id. 

8b  PuBSEB  IN  United  States  Natt  is  Pebsonallt  Liabui  on  ms  Crbok 
transmitted  to  a  naral  officer  in  payment  of  salsxy,  where  the  bank  sua 
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pcndi  pftjiiMBi  bcfora  pfwantmcnt,  wliloh  is  mida  in  a  ri^Monihln  timi^ 
•ad  mfllk  pfOiMT  is  notmed  of  the  fsot,  sad  ihs  reoeipt  given  in  esdtsoge 
lor  the  olie^  is  dmnanded  bsdc,  but  the  '^^-'^^'^  is  nfosed  and  the  rs- 
osipt  used  bj  the  purser,  and  the  amount  tfasreof  aUofwed  liim»  in  ee- 
oonnting  with  the  goveniment^  the  olaim  of  the  holder  of  the  eheok 
s^^sinst  the  goremment  being  thereby  berred*     IdL 

%  AOOEPTAKCX  OV  ▲  BiLL  OV  EXXMARQE,  IS  WBITOrG^  IB  AV  AB80I.Un  COV- 

imAOT  to  pay,  and  parol  eWdenoe  is  not  sdmissihle  to  show  tliat  the 

aoceptanoe  was  upon  a  oondition.    Ifeiwertm  y.  Dwmdl,  802. 
lOi  Diposmov  oon  hot  Sufhuibhtly  Insimrr  m  Bill  8ubd  ufov  with 

the  one  respeoting  which  the  witness  testifies,  wliere  it  does  not  atate  the 

prsoise  date,  bat  gives  it  in  general  terms.    Id, 
IL  Pabt  ov  ▲  Non  oam  hot  bb  Trabbtibbid  so  as  to  give  a  ri^t  to  sos 

for  saoh  part.    Tlie  oaose  of  action  is  entire  and  can  not  be  eevered. 

Bat  wliere  a  party  not  liaving  a  right  to  a  note  yet  has  an  interest  in  it| 

a  ooart  of  oliancery  will  make  each  order  as  will  protoot  fafs  fntflvosk 

8coU  ▼.  SeartB,  817. 

IS.  TBABSfBBBI  OV  NOTB  IbDOBBIBO  DT  BlaBX  D  IJUkBLB  AB  OUABABm 

where  the  payee  lias  not  indoned  it^  and  the  indorsee  may  write  a  goar- 
anty  over  the  indorBer*s  name,  bat  not  an  absolate  promise  to  pay. 
WkUon  V.  Mean,  233. 

VL  Tbabctbb  bt  Iwpobsbb  ob  Pbbviopbly  IwDoanD  abp  Pbotbba'bd  1>bait 
is  eqaivslent  to  the  dimwing  of  a  new  draft  on  the  aooeptor,  payable  en 
demand,  or  at  sight;  and  the  liolder  is  boond  to  pressnt  it  to  theseeeptor 
lor  payment  within  a  reasonable  time,  and  to  glTe  notioe  of  non-paymaal 
tfasreof  to theindorser.    Humi  v. Wadhigk, lOa 

14  LraoLTBBcr  ov  Aoobrob  ob  Dbaiv  Dobs  hot  Szoobb  nagleot  to  males 
presentment  thereof.    Id. 

1&  PBomsB  BT  Dbawbb  ob  Ihdobskb  to  Pat  Dbar,  if  made  with  fall 
knowledge  that  there  had  been  a  lailare  to  make  dae  presentmsnt, 
amoonts  to  a  waiver  ol  sooh  presentment.  Bat  a  promise  made  in  ig- 
norsnoe  of  the  facts,  does  notamoant  toa  waiver;  and  the  plaintiff  mast 
show  affirmatively  that  the  defendant  knew  that  he  had  not  been  rtgn- 
larly  charged.    Id, 

III  Qhb  Who  Wbitbs  bib  Namb  oh  thb  Back  ov  a  PBoiaaBOBT  Noib,  in 
which  the  name  of  the  payee  is  left  in  blank,  is  UaUe  to  a  sabasqnent 
transferee  as  an  indcraer.    AUbm  v.  CathoaHp  764. 

17.  Ihoobbbb  of  a  Notb  Ovbbdub  whbh  Inbobbbd,  does  not  always  take  it 
sal^ject  to  all  the  equities  to  which  it  woald  be  liable  in  the  indw— r's 
hands.    Amum  v.  ffouek,  123, 

1&  Ovbbdub  Notb  Cohtihubs  Nbgotiablb.    Id, 

19.  Notb  IB  Pbbbuicbd  to  bbMadb  AT  THB  Flags  wliere  it  bears  dats^tlMM^ 
the  maker  is  known  to  reside  elsewhere.     Ta^fior  v.  A^fvier,  467. 

20.  Dbmahi>  oh  Notb  cah  hot  bb  Madb  at  thb  Plaob  wbbbb  It  d  Datkd, 
if  the  maker  is  known  to  reside  elsewhere.    Id, 

21.  liAKBB  AHD  Ihdobbbb  ABB  Pbbbumbd  TO  Bbbidb  at  the  place  where  the 
note  is  dated.     Id, 

22.  Notb  is  hot  bt  Law  Patablb  at  thb  Placb  whbbb  It  Bbabb  Daxb.  id, 
28.  Dbmahd  to  Chabob  Ikdobseb  most  ordinarily  be  made  of  the  maker  per- 
sonally, either  at  his  place  of  abode  or  his  place  of  boaineas,  no  plaee  of 
paymeot  having  been  designated  in  the  note.    Id, 
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24.  DsiCAirDOFPATiniiTi8lban7BBD,ifimpraotioableafterthefla»i^ 

diligencft»  m  where  the  meker  hee  Abeoonded,  or  it  temporufly  abeent* 
having  nodomidle  in  theetnte,  or  has  no  known  reddenoe  or  plnoe  where 
preeentment  oen  be  nude.  In  eaoh  oeeee  notiqe  mnet^  howefer»  be  giveo 
the  indoraer.    Id, 

IS.  DncAMD  OK  MakbbWbo  BAB  BmoTXDraoMnaSxAn  after  eseentlni 
the  note  or  bill,  maj  be  made  at  hia  former  plaoe  of  reiidenoe.    Id. 

tOi  DucAVB  OH  BCakxb  Who  RmDXDnrAiroiBiBSxAts  when  the  note  waa 
made,  mnat^  to  ohaige  the  indoreer,  be  made  at  hia  reeldenoe  or  plaoe  ol 
hniiwiM,  in  eaoh  other  itate,  thoogh  the  note  waa  made  and  dated  in 
thie  atetob  all  the  partiea  knowing  the  plaoe  of  the  maktt'a  rnridene» 
Id. 

S7«  Br  Maximo  Non  Patabli  at  PABfBonLAB  Bamk,  PAsmi  abi  Pu- 
auMXD  to  oooaent  to  be  governed  by  inQh  ooatome  aa  may  prevail  in  the 
bank,  with  regard  to  making  demand  of  paymentb  fTartteiiT.  Oromdtt^ 


tS.  PkBSOKAL  DmAHD  MAT  BB  Mai»  AT  AHT  Tdoi  duing  the  third  day  of 
gnw)e,  bat  a  oooatmotive  demand  at  a  bank,  having  r^gnlar  banking 
boon,  mnst  be  made  at  the  oloee  of  theboaineee  hooxa,  for  the  maker  haa 
nntil  that  time  to  depoait  the  money  for  the  payment  of  the  note.   Id. 

ttL  Obbatbb  Stuoxctss  must  nn  Obbibvsd  ih  ICakino  CovEToaanvm  Dih 
MASUB  of  payment  of  a  note  than  it  neoeenry  in  pcdfional  demanda.    Id. 

IOl  Ti]iBOvI>iMAin>liADBLBiTToJuBT.^Wlierethenotaiyteatifieethathe 
doee  not  reooUeot  the  preeiBetime  of  preeentment  of  a  note  payable  at  a 
bank,  bat  that  it  waa  hia  oenal  habit  to  preeent  notee  for  payment  abool 
the  oloBe  of  banneae  hoars,  and  that  when  payment  waa  refused  he  al- 
ways took  the  notee  away  with  him,  sooh  taatimony  shoald  have  been 
left  to  the  jary  to  say  whether  the  demand  in  this  inslanoe  waa  made 
aboat  the  dese  of  business  houis.    Id. 

9L  HoiJ>as  OF  a  Nora  Patablb  at  a  Babx  is  not  oompelled  to  depoait  hie 
note  in  sooh  bank;  if  it  is  presented  there  for  payment  at  the  dese  of 
business  it  will  be  a  saffioient  demand.  This  does  not  mean  the  very 
moment  of  closing  the  doors  of  the  bank.  The  law  doee  not  presoribe 
impraotioable  rules;  and  a  few  minutee  ia  regarded  aa  of  little  oonseqnenoe 
in  the  applioatkm  of  this  rulek   Id, 

II.  BncAHB  or  Nora  Patabls  AT  Bahk  WITHIN  BuarasaHouBS. — ^Ih  an  ac- 
tion against  an  indorser  of  snoh  a  note  it  was  held  enooeoas  to  inatmot 
the  jury  that  a  demand  of  payment  "in  some  reaaonaMe  or  oonvenienft 
time  before  the  doom  were  dosed,"  would  be  sufficient.     Id, 

t8L  Noncn  or  Pbotbst  mat  bb  Dibpbzibed  with  Entibblt,  or  may  be  sent 
to  the  plaoe  where  the  note  bears  date,  if  the  holder  of  the  note  ia  igno- 
rant, at  the  time  of  the  protest,  of  the  plaoe  where  the  indoraer  resides, 
and  can  not  ascertain  it  after  diligent  inquiry.    Oodley  v.  Chodloe^  287. 

B4.  QuBsnoN  or  DnjoBVciB  in  Sbbtino  Noticb  of  Pbotbst  is  properly 
submitted  to  the  jury,  under  appropriate  charges  on  the  law,  where  it  de« 
pends  upon  the  testimony  of  witnesses  given  before  the  jury.    Id. 

8&  QuBsnoN  OF  DiLiOKNCE  IN  ScBViNO  NoTiGB  OF  Pbotbst  is  ono  of  law 
where  the  facts  are  found  by  special  verdict,  or  agreed  on  by  the  partiea, 
or  rest  on  proof  which  the  court  may  decide  upon.     Id. 

SOw  NoncB  OF  THE  DianoNOB  of  a  Pbomissobt  Notb  need  not  be  given  to 
an  indoraer,  when  the  members  of  tlie  firm  making  the  indorsement  an 
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alio  BMmbat  ci  th*  firm  who  mada  tlio  nota.     Wmi  Bnmek  Rh  ▼•  JW- 

mcr,  651. 
S7«  NoncB  OF  NoH*FAT]im  of  ▲  Bill  of  EzcBAiroB  Dead  not  be  gmn  to 

the  dmwer  when  the  drawee  hee  no  fonde  l**i/»«^«g  to  him  in  fait 

hendiL    HybhU  ▼.  FogatrtU^  776. 
I8k  Bill  of  Bxckamob  u  Good,  aiobouoh  It  dom  hot  Ooiteaim  the  woidi 

"  for  value  reoeiTed,**  and  in  an  action  thereon  no  conaidflratian  need  be 

proven.    Id* 
90.  If  A  Pebsov  Taxb  uf  ▲  Bill  fob  thb  Hokor  of  thb  Dbawbb*  he  hat 

no  ri^t  of  action  egainat  the  aooeptor,  if  he  aooepted  it  for  the  aooom- 

modation  of  the  drawer.    McDoweil  ▼,  Cook,  280. 
40.  If  Indobsxbs  of  ▲  Bill  Takb  It  up  ajtbb  It  has  bxbn  Pboibbted  fob 

Nov-FATMBNT,  they  merely  diacharge  the  oontraot  of  indoneniant^  and 

agidn  beoome  the  holders  of  the  biUt  and  are  reatored  to  their  original 

dtoBtion.     Terry  ▼.  Woo(U,  274. 

41.  DaOLABATION  ON  A  BiLL  OF  BZOHANOI,   AOAIH8T  THB  DbAWBB,   wfaoai 

aooeptanoe  waa  not  general,  bat  qualified  by  n  promiae  to  pay  when  il 
abonld  be  praaented  at  a  anbeeqnent  time,  need  not  aUege  aoeh  qnalifioa- 
tiona,  nor  need  the  plaintiff  prove  a  anbeeqiMnt  pjeawtatlon  lor  pay- 
ment   Clarhe  t.  Chrdon^  768. 

4Z  AonoN  ON  A  PBomsBOBT  NoTB  Patablb  Onb  Day  aitbb  Datb  can  not 
be  maintained  until  the  day  after  the  day  of  payBMBt  T^aifkr  r.  Jaet^^ 
615. 

4ft.  Makbe  of  a  PBomaBOBT  NovB  n  Kbirudd  to  the  whole  of  the  laal 
day  to  make  payment.    Id, 

41  Whbbb  NBOonriABLB  Notb  was  Lost  aitbb  It  BtUt  Dob,  the 
may  maintain  an  action  thereon  at  law;  bat  if  it  la  lost  before  it 
due,  he  moat  ane  in  ohanoery,  where  he  oan  beoon^elled  to  Indemnify  tiit 
maker.    Tka^  ▼.  King^  671. 

46.  If  AKBB  OF  A  PBOMiaaoBT  NoTB  ON  Wbioh  Judombbv  Ihm  been 
for  iti  face  valae»  although  partof  the  note  hae  been  paid,  oan  not 
tM/iV  tliA  Amannt  ao  nnid  from  the  holder  of  the  note.    DotdM  t.  JfiraAm 
740. 

46.  Pabtt  to  a  Nbootiablb  InirrBUMBwr  oak  vot  Gi^  BniMmni  in  ttvoid- 
anoe  of  it,  where  It  baa  been  negotiated  in  the  ordlnaiy  eoune  of  boai- 
neaa  before  maturity,  although  endenoe  ia  admiarfble  to  deatroy  the  tMa 
of  the  holder.    OUph^  ▼.  fToieefl,  720. 

■ao  BavxB  abb  BABxnro,  7-12;  Billb  of  Ladomi;  BqnTiiTt  6-i|  Ibvdmhi 

Sv-^n*,  2;  Subbribip,  f^  16^  U^  It. 

NOLLE  PBOSBQm. 
See  Obdhhal  Law,  7. 

NOTAKDBS. 
Sea  Babki  and  Babxem^  %  IQl 

NOTIG& 

L  Grbbbb  abb  hot  Ghabobd  with  NonoB  of  faeta  wUoli  appear  on  the 
jonmala  of  the  atate  l^gidaturea  or  of  ooogreaa,  or  in  the  leporti  made 
under  their  authority.    MUtt  y.  8t€ven»»  021. 
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%  Ooarantucrrni  Nones  ov  ak  Unbboordkd  Lbabb  fob  Lm  iBnot  gi^en  hj 
thf  fact  thst  the  lenee  and  lesBor  are  both  in  poaoewion  of  the  premiaeai 
ao  M  to  take  priority  over  a  anbaeqaent  mortgage  by  the  leaaor  to  a  mort- 
gagee in  good  faith,  where  there  waa  the  aame  poaaeadon  by  the  leaaor 
and  leaaee  before  the  leaae.    Bell  ▼.  TwiUghi,  867. 

ti  PUBOHAflSB  WITH  NonCK,  ntOM  AK  IkMOOXKT  PlTBOBAfllB,  WiTIUMJT  No- 

TiOBy  of  a  prior  unrecorded  oonveyanoe,  ia  proteoted  by  the  innoeenoe 
and  want  of  notice  of  hia  grantor.  Id, 
Sea  AB8I0NM1NT8  FOB  Bbkbfit  of  Crkditobs,  7;  ATTACHMSiiiBy  1, 2;  Bavks 
AKD  Bahkino,  7,  9,  10;  Dxsds  of  Tbust;  EzxoirnoNB,  14;  Bxbootobi 
AHD  ABimnBiBATOBfl,  7»  8;  JuDOMBNTs,  3;  Lis  Putdbkb;  NioanABUi 
iMfBumuraai  NmsAiion,  10 11;  SniuemHip,  2,  8»  lS-81. 

KUISAKCBS. 

1.  FBlTAn  IVDITZDVAL  CAN  VOT  MaINTADT  AoIIOK  FOB  PUBUiO  Kl7]BAirOI» 

nnkaa  he  oan  make  it  appear  that  he  haa  aoatained  qieoial  damage 
thereby.     Low  v,  KnowUonf  100. 

ti  QinWHOBBKITSANuiBANCSONHISPRBinBBStAirDTHBHlhElflSnTHni, 

thereby  affirma  and  oontinnea  each  nniaanoe,  and  la  liable  to  an  aotion 
therefor,  notwithatanding  hia  demiae.     WcLffgoner  v.  Jermamet  474 

Si  Common  Law  Remkdt  AOAXxrar  a  Pbiyatb  Nitisanob  waa  either  by  action 
on  the  oaae  for  damagea,  or  by  aariae  of  nniaanoe;  or  by  the  writ  quod 
permiUai  prottemere.  In  the  firat-named  action  relief  waa  limited  to 
the  recovery  of  damages;  in  the  two  latter,  the  plaintiff  ooold  recover  dan^ 
agea,  and  alao  have  the  nniaanoe  abated  or  removed.    Id. 

4i  Av  Absizb  of  KmaAKOM  at  thx  Common  Law  did  not  lie  againat  an  alienee 
of  the  peraon  erecting  a  nniaance.  Thia  defect  waa  remedied  by  the 
atatnte  of  Weatminater  2,  13  Edw.  I.,  c.  24.    Id, 

S.  Tta  Wbit  Quod  Pebmittat  Prostxbnbbb,  waa  in  the  nature  of  a  writ 
of  right,  oommanding  the  defendant  to  permit  plaintiff  to  abate  the  nni- 
aance, or  to  appear  in  court  to  show  why  plaintiff  ahoald  not  be  ao  per- 
mitted. Thia  writ  lay  aa  well  for  the  aiienee  of  the  party  firat  injured 
aa  againat  the  alienee  of  the  party  firat  injuring.    Id, 

%,  The  Ebbotob  of  a  Nuisance  Who  Oonvetb  thb  Land  without  any  cov- 
enant of  waznuity  or  agreement  to  uphold  hia  grantee  in  the  oconpaney 
of  the  premiaea,  ia  not,  after  he  aurrendera  poaaeeaion  to  hia  grantee,  an- 
Bwerable  for  the  continuance  of  auch  nniaance.    Id, 

7*  Bbiotob  of  Nuisanob  Who  Conyetb  thb  Land  with  Ck>VB]rANTB  ov 
Wabbantt  for  quiet  enjoyment,  and  for  the  right  to  maintain  the  land 
in  the  aame  condition  with  reapect  to  auch  nniaanoe,  continnee  anawerw 
able  for  injuries  reanlting  from  ita  maintenance,  notwithatanding  hia  de- 
livery of  poaaeeaion  to  hia  grantee.    Id, 

S.  Blunt  v.  Anus,  30  Am.  Dbc.  72,  explained  and  qualified.    Id, 

i.  Statutb  of  LnoTATiONB  MUST  BB  Plsadbd,  in  order  to  lindt  the  reoovary 
for  a  nniaance,  to  the  damagea  accruing  within  the  aiz  yeara  next  before 
the  commencement  of  the  action.    Id, 

Uk  OwNBB  OF  Land  is  not  Bound  to  Obdznabt  Gabb  in  Bbmotibo  Pbov- 
BBTT  OF  Anothbb  placed  thereon,  after  reaaonable  notice  to  the  owner 
to  remove  it.    Almjf  v.  OriimeU,  238. 

lU  OwNBB  OF  Land  Cutting  Down  Seinb  Rexl  Placed  thbbbon  bt  An- 
other, after  reasonable  notice  to  the  owner,  and  permitting  it  to  floaA 
Am.  Dbg.  Voi.  ZL7— 68 
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down  an  a4i<iia^  it  Hum,  b  not  liaUa  tlMrafor»  it  aol 
thft  ownsr  had  any  land  to  whioh  to  remove  it.    Id, 

860  WATEBOOUBSIBt  3. 

OFFICES  AND  0FFIGEB8. 

I.  Whmthi  Awouituio  Pow»b  Apfoiwtb  a  Pknaoy  not  having  thoqcM* 
OKtioBi  required  by  law,  tho  appointment  it  not  thflrafon  void,  hot 
ponon  beoomes  an  offioor  defaOo.    Sk  Loma  Co.  CL  v.  Sparhi,  SSOw 

$1  StATUTI  PrMORTBTNO  QUAXJOIOATIONS  TO  AK  OvnOER  18  DlBBOXOBT, 

tho  appotntmont  of  one  not  pomwmring  tho  roqniaite  qnalifioaliona  ia  not 
ahaolntaly  void,  onlaaa  it  ia  so  expreaaly  enacted.  Id. 
ti  SxATom  8piaimm»na  TnawxTHiH  WmoH  a  Pubud  Omon  dot 
PmoBM  AH  OfficiAL  AoT  regarding  the  righte  and  dntiea  ol  otiMBi»  ia 
direotory  merely,  nnkaa  the  nature  of  the  aot  to  bo  pefflonnod»  or  the 
phxaaedlogy  of  the  atatate^  la  each,  that  the  deeignatiwi  ol  tiaaanal  be 
eonaideted  aa  a  Hmitatiwi  of  the  power  of  the  ofltoer.  Id, 
See  A^PAiiHMM— ^  S;  Baksb  akd  Bankzho;  OomrABuni  MAnkAiniib 

OBDINAKGBS. 
See  PATioarT,  1,  S. 

ORPHANS'  COURT. 
See  Sraomo  PKBiOBMAiKBi  ftb 

OUSTER. 
See  Co-VDTAiror. 

PARENT  AND  CHILD. 

CMam  Avn  Cmnonr  ov  a  Minob  Child  u  a  Pbmuial  Tmmt  or 
Fasrsbi  a  verbal  agreement  by  him  oommitting  it  to  the  oara  and 
tody  ol  another  nntil  it  ahonld  attain  the  age  of  twenfy^me  ia  void, 
anbh  oidld  will  be  reatored  to  the  father  npon  a  writ  ol 
SUkU  v.  Baldwim,  809. 

PAROL  EVIDENCE 
See  Ennuroi*  11;  BnoDnxm,  18;  NnoanAnji  LwBWimw^  1^  9t  Wnu^ 

24,2fi. 

PARTIES. 

§m  SQDBf ,  9;  1^  1 1 1  IxFAxcT,  6b  7 ;  MoBTOAan,  7 1  PuuBom  abb  Pliusnoi^ 

1,  18;  Tbovbb,  S. 

PARTITION. 

L  Lr  ^DrHBAL  a  Valib  Pabsitiok  o  v  Lahbs  Hbu»  or  eomiaB  oav  aot  bi 
ICadb  bt  Pabol,  beoanae  of  the  atatnte  of  fraada;  b«t  the  oaae  ol  a 
reanlting  tmat  is  not  within  the  proviaiooa  of  tlie  atatnte^  and  a  parol 
partition  of  each  lands  is  valid.    Dow  v.  Jmod^  S71. 

t.  Pabol  Partitioii,  Valid  bbtwvkn  tbb  Pabvub  to  Iv,  may  be  ratified  by 
the  other  parties  interested.    Id 
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ft.  DSMAKStAJIT,    TO    MaIMTAIV   SUIT    FOR    PaBTITIOK,   MUST    PBOYV   JoilVT 

OwinEBSHiP  of  all  the  tcnante,  in  the  whole  of  the  premiaea  of  which 
partition  is  aooght.    Hatrman  ▼.  JTefley,  662. 

A»  Rbal  Owvkbs  ov  Land  Sovobt  to  bb  PABmnoirBD  mat  Oomb  nr  Ain» 
Rbsost  the  demandant'e  oUim  for  partitioii  although  he  may  have  mia- 
dewsribed  them  in  hie  petition.    Id. 

flL  Dbmahdaiit  in  Pabtitiov  must  Sxt  Fobth  teb  Ownkbship,  and  the  state 
of  the  title,  aooording  to  the  truth,  so  that  every  penon  inteneted  aa 
owner  of  the  land  of  which  partitioii  ii  demanded  may  have  an  oppor- 
tunity to  be  heard.    Id. 

6b  BvxDBNcn  OF  Abtxbsb  FMsbssobt  Titlb  to  Past  of  Prkmibm  aonght  to 
be  partitioned,  ia  admiaaihle  to  defeat  the  partltian.    Id. 

PARTNERSHIP. 

L  EiBTOBiUB  OF  PABTNBBgHiF  18  Bbct  Bwp ATffiiiBfBD  by  the  productioa  of  the 
letter*  ooostitating  it,  bat  may  be  proved  otherwiae;  yet  If  the  partnera 
themaelyea  are  aeeking  to  prove  the  partnerahip,  th^ahonld  be  raqnirad 
to  bring  f mrward  the  lettera,  onleaa  they  ahow  a  l^gal  ezeoae  for  thair 
non-prodaction.    Bannqfe  v.  Famer^  278> 

%  Whbbb  Onb  Pabtnbb  Subscbibbs  thb  pABiTNBBSHip  Namb  TO  A  NoKB  aa 
aoretlea  for  a  third  peraon,  without  the  authority  or  oooaent  of  the  other 
partner,  the  latter  la  not  bound,  and  it  liea  upon  the  plaantUf  to  prove 
the  oonaent  or  authority  of  the  other  partner.     AndrewB  v.  PUuUtf^ 

H  AvTHOBirr  of  Pabixnbb  to  Ban>  ms  CoFABsraB  bt  Sionino  Oofabsnb»- 
BHIF  Namb  to  a  note,  aa  auretiea  of  a  third  peraon,  may  be  preaomed 
f^xwn  rironmatanoea.    Id» 

A,  Pbbhumftion  of  Authobitt  of  Onb  Pabtnbb  to  Siqn  CoPABTNBBaHiF 
Namb  to  a  note,  aa  auretiea  of  third  peraon,  arlaing  from  the  fact  thai 
iobb  partner  had  been  in  the  habit  of  uaing  the  firm  name  In  anoh  a 
mode,  la  rebutted  by  proof,  that  anoh  other  partner  waa  not  the  aotlng 
partner,  and  that  when  anoh  a  uae  of  the  firm  name  oame  to  hia  knowl- 
ladge,  he  denied  that  any  auoh  authority  waa  repoaed  In  hIa  copartner. 
Id. 

&  Dbawino,  Aoobptino,  ob  Indobsino  Bilib  ob  Notbs  bt  Qbtb  Pabxnbb, 
In  the  name  of  the  firm  or  In  their  behalf,  randera  all  the  firm  liable  to  a 
honajide  holder,  althouj^  the  other  partnera  were  ignorant  of  the  tmna- 
aotion.    fUmming  v.  PreBcoU^  766. 

i»  Pabtnbbsbif  is  Bound  bt  thb  Aooommodation  Aoobftabgb  or  indone- 
ment  of  one  partner  in  the  name  of  the  firm.    Id, 

7.  Whbbb  Onb  Pabtnbb  Oooufzbs,  with  hd  Familt,  PsBMnn  Bblonoow 
to  thb  Fibm,  he  ia  Jnatly  chargeable  at  the  diaaolution  of  the  partnerahlp, 
with  the  reaaonable  rent  thereof. although  there  waa  no  apedal  agree- 
ment to  that  e£foct     Holden  v.  Peaee^  614. 

iL  Onb  Pabtnbb  oan  not  bb  Cbaboed  Intbbbst  on  a  Balanob  Dub  bt  Bjm 
Each  Tbab,  unleaa  there  haa  been  a  apecial  agreement  to  that  effect.  Id, 

tL  In  Absbncb  of  Spbcial  Agbbbmbnt  Interbst  can  not  bb  Ghaboed  on 
A  Partnebship  Agoount,  except  upon  a  balance  due  at  the  time  of  the 
diaaolution  of  the  firm,  and  until  a  aettlement  of  the  aocounta  be  made.  Id, 

lOi  It  18  A  Obnbbal  Rulb  that  whjcbb  Onb  Pabtnbb  haa  a  Claim  upon  Ida 
hit  copartner  for  a  aum  of  money  due  on  account  of  the  partnerahlp,  hot 
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notooDstitiitfaigthelMlaiioeofaaepuftta  aoooont,  or  a  general  balMice  ol 
all  aoooonti, beoMxnotreooverbyaetionat  law.    Bfrmafft^.  Fenwer^ 27& 

11.  ExOXmON  TO  THB  RULB  THAT  A  PaBTNBR  OAN  NOT  SUX  HZB  OOPABTVa 

for  a  sum  of  mooey  due  on  aoooont  of  the  partnerahip,  existo  where  the 
sum  of  money  aooght  to  be  recoTered  ie  separated  from  the  partnecahip 
aoooimt.    /(f. 

IS.  MaXINO  07    A    PB0MIB80BT  NoiV    BT    SSYXBAL  PaBTNXBS  IN  FaTOK  OV 

Anothxr  Pabtnib,  li  aa  acknowledgment  of  the  separation  of  the  smn 
from  the  partnership  aoooant,  and  snoh  partner  may  reoover  at  law 
against  his  copartners  npon  it.    Id, 

It.  Wbxbb  Two  Owning  Adjoinino  Paboba  ov  Lani^  Aobu  to  EIbbot  a 
Mill  in  partnership,  the  one  funiahing  the  site,  the  other  the  watsr- 
power,  and  both  oontribnting  equally  to  the  expense,  and  snoh  agreement 
is  earned  into  efibct  by  the  erection  of  the  mill,  and  its  use  for  some 
time  on  Joint  aoooont,  the  proprietor  of  the  dte  can  not  afterwards  keep 
the  owner  of  the  water-power  oat  of  a  participation  in  the  bnsiiiees  and 
profits,  and  if  he  attempts  to  do  soi»  the  other  may  maintain  ejectment 
for  a  moiety  of  the  mill  and  the  gronnd  need  along  with  it.  Smarts  v. 
A0arte»697. 

1^  Cbxditobs  07  A  Pabtnsbbhip  bate  a  Quasi  Ldbn  upon  us  PBOTisn^ 
upon  the  death  or  bankmptoy  of  one  or  all  the  partnen,  which  may  be 
made  efieotive  by  proper  prooeedinga  in  chancery.  KtUhmm  ▼.  Dmktitt 
412. 

1ft.  Obiditobs  07  aSolvxnt  Pabtnbb8hip»  in  thb  Bybbt  07 Onb  Pabsnbb 
Sbluno  all  ita  aaaeta  to  the  other,  haTs  no  prior  ri^t  to  aatkUotion  out 
of  snch  assets  over  the  creditors  of  the  partner  to  whom  aoch  aale  waa 
made.    Id. 

10.  Pabtnbbs  abb  Inbividuallt  Liablb  tob  Tobtioub  Acn  07  Fibm,  iti 
agents  and  servants,  and  a  partner  may  be  soed  tiierefor  individoally. 
StodsUm  V.  J^,  138. 

17.  Obnbbal  AflsiONicBNT  BT  Two  ^«ira«»g  o7  PABSNSBSBiP  SnpirLAxnra 
BOB  Rblbasb  to  them  and  also  to  a  third  member  of  the  flrm»  who  did 
not  ezecate  the  deed  of  assignment.  Is  frandnlent  on  its  face,  althoogli 
the  partner  failing  to  execate  snch  deed  may  have  had  no  estate  that  did 
not  pass  to  the  assignee.     WUaon*»  Aocomnt9f  701. 

1ft.  BXFBBSS  RATI7iaATI0N  07  AsSIONinENT  BT   PaBSNBB  WhO  DID  NOT  SlOV 

THB  Dbbd  at  the  time  of  its  exeoation  by  the  other  memben  of  thefiiai» 
can,  if  made  after  the  expiration  of  the  time  given  for  the  exeontion  ol 
releases,  have  no  operation  whatever  as  against  creditors  who  did  not 
diooee  to  accept  the  terms  proposed  in  the  assignment.    Id, 
See  Nbootiablb  Inbtbumbnts,  36;  Tbovbb,  8. 

PABT  PERFORMAKGE. 

« 

8aa  Sraomo  Pbbiobmanob,  4;  Skatotb  07  FlaAiiBi^  <  ftb 

PATENTS. 
See  Gbants. 

PAYMENT. 

L  Fatbbnt  vndxb  Mbnaob  07  Suit  ob  DisTBns  Wabbant  is  not  eonpal' 
aoiy»  and  can  not  be  recovered  back.    Hence,  where,  under  an 
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trtiwl  stetntob  a  city  pMMi  an  ordinanoe  pfOTidbig  that  lot  ownen 
dun  Impniv^  thdr  Mi  in  a  partioQlar  way  upon  notka  from  tbe  pcoper 
antfaotfty,  or  the  tity  will  nuiko  the  inqoKmrnenta  and  iasae  wananti  to 
ooOaot  tlia  ezpenae  from  tho  ownaKa,  aa  pacing  tazaa  aia  odileotad,  and 
tlia  p1aiwtiflf,npon  laoaiying  notioa  to  improve  hia  lot  or  that  the  dty  will 
do  Mb  and  ohaige  the  ezpenae  to  him  aa  provided  fay  the  ordinanoe,  ao- 
ooidingly  makea  the  improvementy  and  niea  the  dty  for  the  amoont  ez- 
pandedy  aa  an  involnntary  payment^  ha  oan  not  reoovar.  Mayor  qf  Bal- 
Umore  v.  X^^^rmon,  146. 

%  PATlilllTlgH0TCtoMFUMaETimiJ«MAP»TOREf.1IAaBPKBS0iraEPl0(f>> 

mam  from  an  aotnal  eriating  dnreee^  impoaed  by  the  payee.    Id. 
ib  IffoNBT  VoLUHTABiLT  Paid  TO  TBM  (kiT  AuTHOBmiB,  aaa  lionae, in poT- 

raanoe  of  an  ordinance  which  is  adjndged  to  be  void,  can  not  be  feoofr- 

ered  baok.    BMnmm  t.  OktmiuUm,  789. 
flea  AoooBP  a»i>  fiUgigrAonoK,  2;  Evideiioi,  6;  Miwakb,  4;  MawQiaWj  14| 

NiooTiABLi  Iirarai7iixiin»  ^ 

PLEADING  AND  PBACTIOE. 

L  FntaowHATivoIirsEBBBviKljLirniPBioBToSiriTBBOiraaTVoBaooTiB 
TsMmf  mnat  be  made  a  party  thereto,  and,  if  not  made  a  party,  will  re- 
tidn  the  right  to  dothe  his  equity  with  the  legal  title,  aa  though  no  anit 
were  in  eziatence.     TrirMe  v.  BooMjff  S2KL 

&  Bill  ov  Pabtxoulabs  hxtst  bk  as  Giktain,  and  oonvey  aa  mnch  informa- 
tion, as  a  ipecial  declaration;  and  the  same  ia  tme  as  to  notice  of  special 
matters  of  defense.    CfUpm  v.  UoweU,  720. 

t  Pabtt  Notihed  to  Pboduos  CzRTAiir  Papxbs  at  thb  Tbxal,  may  either 
do  so,  or  introdaoe  testimony  to  show  why  it  is  not  possible.    Id. 

4  CiBi  WILL  NOT  BK  Bbvkbsxd  FOB  AK  BsROB  which  fasa  inflloted  no  snb- 
stantial  injnry  upon  the  complaining  party.    Id* 

d  MonoK  TO  Stbixb  otft  Akswbbs  to  Intbebooatobixs  nr  Dxpoamom 
taken  under  a  coonnission,  on  the  ground  that  the  interrogatorisa  were 
not  filed  with  the  derk  before  they  were  propounded,  and  were  not 
served  upon  the  adverse  party  or  his  counsel,  etc.,  comes  too  late,  after 
the  cause  has  been  partly  argued  to  the  jury.    Stockton  v.  J'Vi^,  188. 

C  PBocoboxnix)  will  hot  bb  Awabded  oh  Bbvbbsal  of  a  Judgment  for  the 
plaintiff,  if  the  court  is  of  opinion  that  the  plaintiff  can  not  recover  upon 
the  evidence.    Id, 

1»  1x  Bbtbaxit,  thb  PiAnmTy  Voluhtabilt  Abahdons  hu  Gauss,  and  ad- 
mits that  he  has  no  cause  of  action;  it  is  this  admission  upon  the  record 
wliich  constitutes  a  bar  to  snotiier  suit,  and  operates  asan  estoppel  to  the 
party.     Coffinan  v.  Brown,  299. 

iL  Plia«  Hzld  hot  to  bb  a  Rbtbazit  OB  Bab  to  PLAnnmv'B  Action,  viz., 
"that  suit  for  the  same  cause  of  action,  between  the  same  partiee,  had 
been  previously  brought,  in  which  the  plaintiff,  in  his  own  proper  per- 
son, came  into  court  and  confessed  that  he  would  not  further  proeecnte 
his  said  suit  against  the  defendant,  but  from  the  same  altogether  with- 
drew himself,  wiiereupon  it  was  considered  by  the  court,  that  the  plaint- 
iff should  take  nothing,  and  that  the  defendant  go  without  day. "    Id, 

^  Failubb  to  Jonr  m  Issim  bt  SmiurBB  can  not,  after  verdict^  be  oaose 
of  reverse!.    HaiHMm  v.  Jameo,  296. 
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la  In  Actioks  Gbowino  out  ov  Torts,  It  n  Svmcasn  to  Pbotv  Pabi 
OiTLT  of  the  allegatioD  stated  in  the  dedaiation,  prorided,  what  is  proved 
affords  a  gromid  for  mamtaining  the  action,  sappodng  it  to  have  beea 
ooneotly  stated  as  proved.  The  only  exo^tion  to  this  mie  is 
the  allegation  contains  matter  of  description.    Walsh  v.  ffcmer,  3421 

11.  Oas«  Statxd  xubt  bi  DioiDKD  ON  THS  Faotb  Aovexd  on,  and 

OKI  not  be  made  from  the  facts  which  may  or  may  not  be  true,  thoagfa 
legsl  presnmptiansaad  neoesssiy  condnsioDs  may  be  drawn.  Van  Bntmi 
▼.  PObb,  120. 

UL  BnruflAL  of  Trial  Ooubt  to  Gbabob  uvon  ABStRAOT  IdDOAL  PnoFoa- 
now  not  appearing  from  the  record  to  have  been  involved  in  the  case,  will 
not  be  reviewed  by  the  sapreme  conrt.    Oremnger  ▼.  Welehf  666. 

UL  PftATlB  FOB  IVRBUCnOH,  HOT  BBFBBBIirO  TO  TBB  PLXA]>ni08»  that  If 

Jvry  believe  certsln  evidence,  the  plaintiff  is  or  is  not  entitled  to 
focover,  anthoriaas  the  coort,  under  the  Maryland  act  of  1825,  merely  to 
pass  npon  the  soffidem^  of  the  facts  as  a  cause  of  action,  assmnlng  the 
pleadings  to  be  correct*  and  not  npon  the  saffidenoy  of  the  pleadiqgs  er 
ttieir  agreement  with  the  £acts»  and  on  appeal  from  the  granting  cr  rs- 
ftual  of  snch  instruction  the  court  will  not  pass  upon  the  pleadioga.  If 
•B  opinion  is  required  upon  the  sufflcienoy  of  the  facts  under  the  plead- 
iQgi»  the  prayer  must  be  so  framed.    Stoekon  ▼.  Frey,  198* 

Hi  IVBTBUOTION  TKAT  MAT  MlHT.BAD  JUBT  BT  StATINO  ONLY  PaBT  OF  EtX- 

DBNGB,  and  that  if  the  Jury  beUere  the  evidence  so  stated,  the  plaintitf 
must  recover,  but  omitting  material  facta,  ahonld  be  refnaed.    Id, 

Uk  It  IS  A  CoNOLXTBioN  OF  Law,  and  not  a  Fact  to  bb  Swobn  tobt  a  Wit- 
NBB8,  tliat  a  person  "unjustly  and  unlawfully"  refuses  to  apply  his  prop- 
erty to  the  payment  of  his  debts.  Ex  parte  darht  894. 

lib  Whebb  BzoBFnoNs  ABB  Takbn,  Evbbt  Matibb  of  Law  Intbndbd  to 
BB  Rblibd  on  should,  at  some  time  during  the  izial,  be  brought  partic- 
ularly to  the  notice  of  the  court*  and  if  this  is  not  done,  such  qnestica 
will  be  considered  aa  having  been  then  waived.    Parker  v.  Ftagg,  101. 

17.  Whebb  Bill  of  Bxobptions  dobs  not  Show  what  Anbwbb  was  Givxir 
to  a  question  which  is  excited  tO|  the  objections  to  the  question  can  nek 
be  conaidered.    J/ay  ▼.  SkUe^  648. 

!&  Wbit  of  Ebbob  is  an  Adybbsabt  Suit,  a  new  snit^  and  must  have  the 
requisite  parties.    Cisna  v.  Btach^  676. 

10.  Whbnbveb  Ebror  Assignbd  is,  that  Dsfbetiunt  in  Ebbob  was  Dbad 
WHEN  Judgment  was  Rendered,  the  executor  or  administrator  must 
be  cited  to  come  in  and  defend.    Id. 

SOl  Ebbob  in  THE  Admission  OB  Rbjbotion  OF  BviDBNOB,  or  in  the  charge  of 
the  court,  will  not  warrant  a  reversal,  if  such  error  was  not  prejudicial 
to  the  defeated  party.    Mik»  v.  iSkeeeiis,  62L 

SI.  GoBBBOT  Decision  will  NOT  BE  REVBBSEDbeoanse  it  was  sustained  by  bad 
reasons.    Harman  v.  KeUey,  662. 

22.  Equal  Division  of  Afpellate  Covbt  on  Point  Dboidbd  by  the  oourl 
below  affirms  the  dedsion.    Maijfor  qfBaHnmoft  v.  L^finmm^  146. 

See  AoooBD  and  Satisfaction;  Assiqnmbrtb  fob  Bbnbrt  of  Gbbiirob8»  h 
Attachments,  2;  Banks  and  Banking,  6;  Cobfobations*  4»  6;  Oosisi 
Cbdonal  Law;  Equitt;  Evidence;  EzBomciONS;  Ezboutobs  and  Ad- 
MansTBATOBS,  10-12, 14;  Fraud,  3;  Habeas  Cobpus;  Infanot;  Injuno 
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nomi  Jtsomm;  Jxrxr  axd  Jubobs;  Laitdlobi)  axd  Tbnakt;  Mav- 
daicub;  MdKOAOB^  7,  8;  Kiootlablb  ImrrBUMBm*  2;.  11, 80^  M,  41| 
PABsraiOH,  8-6;  Ffeocnn;  Set-oiv;  Slavdeb;  Spbohio  Pbbvobmabobi 
i^  7|  SuBBRnnp.  20^  21;  Tbndbb;  Tbbspam;  Tbovbb,  S^ 

PLEDGES. 
See  BAiLMBinn. 

POSSSSSIOK. 

L  FA80M  BmrBBDio  oh  Ubbbated  Land  with  Intbrt  "  to  Hold  It  tm  a 
better  owner  came  for  it^"  end  oontinniiig  in  poeeeeikm  for  twenty-one 
yeen,  aoqniree  by  snoh  po— enrion  a  perfect  title  egeinet  the  foruMr 
owner,  elthoogh  he  endeavored  to  find  the  real  owner  and  parohaee  from 
him,  and  dedared  to  strangers  that  he  had  no  title  bat  intended  to  bay 
It,  or  to  seek  pay  for  his  improvements,  when  the  real  owner  appeared. 
And  his  title  will  sustain  ejectment  against  the  former  owner  who  en- 
tered after  the  lapse  of  twenty-one  years.    PaUermm  v.  BeigUj  684. 

&  Wabbant  avd  Subvbt  ov  Tract  of  Lakd  Givb  Owvkb  Oohhtkuuwvb 
PoflSBBSXOV  of  all  the  land  included  by  his  lines,  although  no  part  of  tl 
be  actoally  oooapied  by  him.    AUemua  v.  Longy  688. 

Si  AoruAL  PoasBSSioK  ov  ant  Part  or  Subybt,  under  daim  of  title  to  the 
whole,  is,  in  law,  possession  of  the  whole  tract.     Id, 

4.  Wbxbb  Onb  Subvbt  Ovbrlaps  Another,  if  the  claimant  of  the  focmsr 
enters  upon  any  part  of  his  tract,  his  possoseion  extends  to  the  whde  of 
his  tract,  and  he  may  thereby  acquire  a  good  title  to  the  whole  by  the 
statute  of  limitations;  but  if,  before  the  statute  has  fully  run,  the  owner 
of  the  latter  enters  upon  any  part  of  his  tract,  his  posesssion  will  also 
eoctend  to  the  whole  of  his  tract,  as  well  to  that  part  of  it  whioh  was 
aotually  inolosed  by  the  adverse  claimant,  aatothatpartof  itof  whiohhe 
had  the  constructive  possoseion  only.    Id, 

8.  FntSON  IN  PO6BXS8ION  07  PlBflONAL  PrOPXRTY  MAT  OONTB8T  BlOBT  TO  Ix^ 

without  a  redelivery  thereol     Qray  v.  AUen^  522. 

See  Adtbbsb  Possbbsxon;  Aoenot,  3;  Attaohmbntb,  4;  CkVTBNAiroT,  4,  i^ 
7;  Gbiminal  Law,  22,  28;  Debdb,  17;  BviDBaoB,  8,  9;  FJaAUDVLm 
OoonrBTANOiB,  1;  Husband  and  Wm,  2;  Judombbtb»  6^  7|  Lnavnei 
Ijbhb,  1;  Statutb  or  Fbauds,  6;  ntSBPAM;  Tbuibi  abb 
18|  Vbbdob  and  Vbnvbi,  6,  7. 

POWBBa 
See  Wills,  15. 

PBB-EMPnON& 
SeeGBANTB. 

FRSFEBENCB  TO  GEEDrrOB& 
Bee  AflsniNiiBNTs  bob  Bbnbfxt  or  Gbbdi 


PBEMIUM. 
Bee  Ibsubanob— FiBB,  3;  Insubangb— Mabibb»  8b 
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PRESCRIPTION. 
■m  FniiwiiiiN,  1;  Trubxb  akd  TBURtaiB  ^ 

PRESKNTMENT. 
See  NiGonABUi  iHRBUMnn. 

PRESUMPTIONS. 
8ti  DnMb  IL  Ui  1^  U;  Hubbavd  ahd  Wm,  5;  IxiAaor*  1| 

HMOfiiAU  LwrmJHMTa,  19,  27;  Pabjivbubif.  1^  4|  bnm  asd 
TkmnHb  1S|  WiLu»  16. 

PRINCIPAL  AND  AGENT. 
8m  AasNcnr. 

FRINdPAL  AND  SURETY. 
See  SuumBBiP. 

PROBATE  COURTa 

FmmiSM  Couar  baa  Exolvsivs  JuBiaDionov  o?«r  th*  dfateilntwi  of  tht 
Mtetes  of  deoddante.  Chanoeiy  willnotailbcdnUaf  firamftdMNOoCdli- 
kibatioQ.    Ooinef  ▼.  SnUU^,  20S. 

8m  Bqurt,  8»  4;  ExicoTOBs  asb  AmmraRBAaoMi  ft. 

PROCES& 
(tafcfUM  UMW  Anounr  Aixm  ma  Cuuit's  Dbaxb  a  LnrAUik    OtaM  ▼• 
iltadb»07a. 

8m  ATTAGHMBim,  2. 

PROMISSORY  NOTES. 
■m  Buna  Am  Bunuvo,  7-12;  ImnnasT;  NaooniBU 

PAinmsBiF,  6k  12;  SsTH>fv,  2;  SuxsnanPy  fi^  la 


PROTEST. 

Sm  NIQ0TL4BLB  iNBTBUMMinB. 

QUO  WARRANTO. 
8m  Bahkb  ahd  Banxino,  6;  MAHSAXoai  SL 

RAILROADS. 

1.  Bulb  ov  Railway  Ooiipaiit  that  Passbkozb  uust  Go  shbovoh  cm  Sams 
Teaxn  to  his  destination,  is  reMonable,  it  seems,  sod  forms  port  of  the 
oontnMt  upon  the  purchMe  of  a  ticket,  although  the  mis  Is  nnlmown  to 
the  passenger.    Cheney  y.  B,  A  M.  JR.  B,  Co,^  190. 

9,  PuBOHASiK  or  Railway  Tiokxt  from  Onx  Plage  to  Anothbb  oah  hot 
Stof  Ovxb  at  an  intermediate  point  and  continae  his  joam^  on  the  same 
ticket  on  another  train,  where  a  rale  of  the  railway  oompany  proTides 
that  parties  holding  tickets  from  place  to  place  must  go  thioogh  on  the 
same  train,  although  the  passenger  hM  no  knowledge  of  the  mle^  and 
there  Is  no  restriction  on  the  ticket  itself,  especially  where  he  is  informed 
of  the  rule  before  he  stops  off^  and  his  money  is  tendered  baok  to  him, 
the  fare  to  the  point  where  he  Imtm  the  train.    Id, 
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RAPE. 
8m  IvFAVcnr,  1. 

BATIFIGATION. 
8ti  Aanor*  8i  OmsaauM  axd  Wabd;  IxiAwnr,  7;  FAammrt  8|  F 

MM— IFt  18|  TumS  AM9  TBURtaiB  IflL 

BBGSIFT8. 

BBCITAIia 
8m  UsaooTuam,  18. 

BBOOBDa 
8m  AmttVHmi  kui  Bmaijt  ov  GRiDnoM^  A|  BftiNUui^  1«  S|  VkAV^ 
njnrr  OoaKrmKAMam^  2%  Jxramui*  Saubi  ijmaam  tm  mi  Fmci^  4i 

BWORMynON. 
8m  Emmjwiw,  12;  MomaAaiib  Ilk  U^ 

BSLATIOK. 
8m  ]>owb»  1|  Gbabib*  4i  Jusboal  flifif  TiTATinw,  8l 

Bm  Aamaaaopm  Km  Bnmn  of  Orbdizobsi  PAigjiiiuig,  17t  18i 


BSMAINDEBS  AND  REVERSIONS. 

Bnunmnt-MAV  AoQunavo  PuaxDnro  Lm  Ebkati  by  a  1mm  firam  oat 
flhfanfag  iiiid«r  tiM  life-tenant^  for  the  life  of  siush  tnant^  beooniM  abM- 
faite  owner  in  fee,  the  life  Mtate  being  meiged,  notwithetandi^g  a  reaar- 
▼atlon  to  the  levor  in  the  leaae  of  a  privilege  of  entering  and  ereoting 
boildingi  on  the  premiMa  without  moleetatioii»  aoch  leaeivatUm  being  re- 
garded aa  a  mere  lioenM  oonpled  with  no  eetate  in  the  Immt;  and  the  re* 
malnder-man  may  haTe  a  writ  of  entry  againat  the  leaMr»  whwa  the  laii- 
tar  entera  and  tikea  Doamaion  of  *hA  entire  nramiaM.  AHnmlnff  to  aM 
vndar  aobh  feaarvatJon.    Pynchon  v.  ififteonM*  210. 

8m  Dowxb»  1,  8;  WAsn, 

RENT. 
SmLahbuiid  An»  Tutast;  ^AxanasBa^  7|  Wiani  L 

REPLEVIN. 

L  PliAniTirF  nr  av  AonoK  of  Replkvin,  when  he  aaooeeda  on  the  lama  ol 
praperty^reooTera  the  whole  in  damagea,  and  a  oondttion  in  n  bond  gtvan 
1^  the  defendant^  to  ratom  the  property  to  the  plaintifT  if  It  ahould  be 
M  adjudged,  ii  Tvnd.    Moort  v.  Shenh^  618. 

ti  BnDKRcn  THAT  THB  Pbofibtt  WAS  Takbit  by  f aroe»  may  be  ghran  in  aa 
notion  of  replevin,  to  enhanoe  the  damagea»  although  ianie  ia  Joined  on 
the  queation  of  ownerahip.    Id. 
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RESCISSION  OF  GONTRAC7I8. 

FuBcnufliE  ov  GooM  with  Wakbantt,  WisHWO  TO  Rnonm  wcm 
of  tiM  wamnty,  mutt*  m  »  general  rule,  ratton  «U  ibe  flooda 
nndar  the  oontnot.    OIcm'J;  ▼.  Baker^  199. 

SeeSALBS,  6w 

RESULTING  TRUSTS. 
See  Pabtrioit,  1;  Tbusts  Ain)  Tkubisbb,  S-7. 

RETRAXIT. 
See  JuDOMumt  I;  Plbadino  aai>  PEionci,  7»  ft. 

RETURN. 
Sea  Taxation,  2. 

REVERSAL. 
Sea  PuuDoro  akb  PRAonox,  4,  A,  9i,  20,  f  1. 

REVERSIONS. 
See  Rbmaiudxbs  and  RmrKasuun^ 

SALES. 

L  Duty  n  ov  Vuidob  of  Sxparatdto  Mwothawtabu  Gdbh  ibom  Ui 

OHANTASLB,  where  he  has  sold  with  warranty,  and,  onder  a  looal  oaage, 
the  vendee,  after  reoeiving  part,  refuses  to  take  the  rasidne  as  of  inferior 
quality,  where  the  vendor  claims  that  enoagh  of  the  reeidne  is  of  good 
quality  to  cover  the  parchase  money  already  paid.     CJark  v.  Bahar^  199. 

S.  CoNSTEucTivs  Dkltvebt  OF  BuLXT  Akticlxs,  sQch  sfl  pig-inm,  at  a  dia- 
tance  from  the  place  of  contract,  in  care  of  an  agent,  is  snfficient  to  paa 
the  title  upon  a  present  sale.     Van  Brunt  v.  Piktt  128. 

L  It  is  Good  CoNSTBVonvB  Dsliteby  of  Bulkt  Goods  in  Gabb  of  Aobnt 
of  the  vendor  at  a  distant  pkoe,  for  hoth  the  vendor  and  the  vendee  to 
notify  him  of  the  sale,  and  for  the  vendee  to  instmot  him  to  ahip  the 
aiticlea  to  his  agent  at  another  place,  he  agreeing  to  comply  with  each 
InstRiotions.    /<IL 

A,  QUANTfTT  OF  CRATTXLB  .  PUBOHAIiXD  HATIVO,  BT  IfCTUAL  MDEAKB,  bsSB 

aappoaed  to  be  greater  than  it  really  was,  the  vendee  may  recover  the 
excess  paid  by  him,  or  may  compel  the  vendor  to  make  good  the  defidem^i 
bat  the  vendee  can  not  recover  remote  damages,  resulting  from 
deficiency,  as  where,  while  still  subject  to  the  mistake,  be  paid  ex( 
duties  on  such  chattels,  ffargous  r.  Ahlon,  481. 
i.  In  AonoN  fob  Pbiob  of  Chattel,  Vsndbb  mat  Pbofb  nr  Dbfbhbb,  d^ 
odt  on  the  part  of  the  vendor,  and  that  the  artiele  is  of  no  value;  or  he 
may  show  a  partial  unsoundness,  in  mitigatioii  of  damages.  Hanmm  v. 
Samderson,  272. 

A.   PUBCHASBB  OF  A  CHATTEL  CAN  NOT,  BT  HIS  OWN  ACT  AlONB,  RxTUBN  AN9 

Revest  the  property  in  the  seller,  and  recover  the  prioe  when  paid,  on 
the  ground  of  a  total  failure  of  consideration;  nor,  by  tiis  same  mnsns, 
proteot  himself  from  the  payment  of  the  prioe,  on  the  same  grounds.  Id, 
7.  In  AonoN  fob  Pbiob  of  Chattbl,  proof  that  the  chattel  was  valuelesib 
and  that  the  representations  made  at  the  time  of  the  sale  were  feaoda* 
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knt,  will  alone  wamat  a  verdict  for  def endaDt,  however  far  the  evidenoe 
might  have  extended  in  mitigation  of  damages.    Id, 

Si  VuTDU  MAT  Show  Bbxach  ov  Wabbavtt  in  AonoK  fob  Pbics  of  gooda 
■old,  in  rednotion  of  damagea,  bnt  mnat  make  oat  mch  a  ease  aa  woold 
warrant  a  reoovery  in  an  action  therefor.    Mixer  t.  Cofrtim,  230. 

i.  Kg  Wabbastt  ib  Imflucd  on  Salb  ov  Chattbls  for  a  aoond  price,  tha* 
they  are  merchantable  or  sonnd;  and  evidence  that  they  are  not  aa  good  aa 
artiolea  nanally  sold  for  that  price,  ii  inadroiaiible  in  an  action  for  the 
price.    M 

IQL  EviDiNcai  VHAV  OLAfls  Sold  as  Okbman  Ctunbxb  OLAfls  waanot  iobh  aa 
would  fle  known  in  the  market  among  thoae  convenant  with  the  tmda^ 
aa  answering  to  that  deaoription,  is  admiseihla  in  an  actum  lor  the  prioa* 
bnt  evidence  that  it  was  not  merchantable  is  inadmismble.    Id, 

11.  OiNSBAL  UsAOBS  ov  Tbajob  are  competent  evidence  in  aa  aetkn  for  the 
priceof  gooda;  anchaaanaage  thatwhereglaaBiaaoldinboxeaiheiiakol 
broken  glaas  ia  on  the  bnyer.    Id. 

Saa  Dmus^  1,  2;  Bumiutjonb;  Simju'Iubs  and  AmmsiBaxoBs;  Vkavi^ 
irunnr  CkumnrANOM;  Juiwmbmib;  BuanaoBr  ov  Oovnuoni  Uiaoisi  A, 

SEISIN. 
8aa  CtoTBKABn,  2;  DotWMi,  tt 

SBT-OFF. 

1.  8»-0iv  Mbanb  a  Obo8»43laim  on  Wbiob  Danxnun  monr  Sim  the 
plaintiff,  and  ia  not  allowable  if  no  snch  oroaa-aetion  wmild  lie  theteon. 
Afmem  v.  Houekf  133. 

t.  Maker  ov  Kon  Indobsbd  wmur  Ovxbdubgan  nov  Sit  Oiv  anindepend* 
ent  demand  dne  him  from  the  indorser  at  and  before  the  indorsement^ 
where  the  indorsee  took  it  bonajidet  without  notice  and  for  value.    Id* 

Si  8»-ofV  UNDNS  Mabtland  Statutn  Afflub  only  to  Mutval  Dmbsv  b»* 
tween  the  plaintiff  and  the  defendant.    Id. 

A,  Bjqbx  07  SsT-Ofv  BxroBS  JuDOMBNT  IS  Statutobt  Entibblt  and  exists 
only  in  cases  provided  for  by  the  statute.    Id, 

%  Equttt  Follows  thb  Law  in  the  Allowanob  ov  a  Sbt-otv,  aaagn- 
eral  principle,  and  will  not  allow  a  set-off  of  debts  accruing  in  difforant 
rights.    BoMm  v.  MeKnight^  408. 

i^  Whxrb  Eszatb  ov  Dbgbdbnt  is  Notobiouslt  Insolvint,  Sbt-ow  is  not 
AixoiWBD  in  suits  by  or  against  his  executor  or  administrator,  if  the  debt 
sought  to  be  set  off  was  not  due  at  the  time  of  the  death  of  the  testator 
or  intestate^  althoQgh  it  became  due  before  the  oommencement  of  the 
Boiti  otherwise  if  the  estate  is  solvent.    BoUer  v.  EaxktmgeBtmk,  Mft. 

See  Bminbnt  Domain,  1. 

SHERIFFS  DEEDS. 
Sea  ExBOunoNs;  Tazatiob,  tt 

SHERIFFS'  SALB8L 

See  ExBounom. 
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ttUlFFIMO. 

1.  OwinM  ov  Muoanr  ov  iMnaw  nr  Vmol  hatb  Biosr  to  OoimfjL 
Hm,  and  to  divtol  th*  nuuuMr  of  her  cmpbynenl    6>ray  ▼.  AUm,  SOL 

&  OoMMOV  LawEdui  iOE  AwnBumo  DAMAon  fOE  IvjuBOB  Gauskd  to 
VwmmiM  hy  nolHrinn,  1%  tlia*  wliert  both  TMnb  are  at  fault  naitfaer  oaa 
leoover.  And  thia  la  the  mla  that  miut  be  implied  in  oaae  of  a  *^^*i"«» 
between  two  aleamboata  on  the  Ohio  riTor,  eren  though  the  aoit  be 
brooght  in  the  ohanoery  ooort    Broadwdl  t.  Swifferif  412  > 

ti  Tea  JuDioiABT  of  Ksmtuokt  hatb  ho  Po#bbto  ADonMABorB  Oomof 
Enropey  in  detennining  the  liability  of  ownen  of  YOMeb  for  injuries  done 
bj  oolliaiooa  on  the  weetem  wateni    Id, 

4i  VwmKL  n  Bouvd  to  Gaxbt  lAnamm  mnuoi  Dmk  when  a  dean  bill  of 
lading  ia  giveiiv  if  there  ia  no  eipreaa  or  inqplied  agreement  to  the  oon- 
trary.  Bnt  if  there  ii  a  well-known  naage  in  refennoe  to  cargo  of  thia 
kind  to  carry  it  either  on  or  under  deck,  aooh  bill  will  import  no  more 
than  that  it  shall  be  carried  in  the  nanal  way,  eapeoially  if  the  ehipper 
repeatedly  aaw  the  cargo  atowed  on  deck,  and  made  no  dfajeollon.  8pntd 
▼.  Darnell,  KNI. 

ib  ICAasiB  Who  Saiu  Vmol  ov  Soijaa,  and  not  the  general  owmb^  b 
liable  to  the  ahipper  for  the  Talne  of  part  of  the  oaigo  whioh  waa  need  for 
fiMl  dnring  the  voyage,    /d. 

SLANDBR. 

L  To  Oau.  a  WoxAir  a  HiBMATHitopmi  n  AamauMiM,  withont  alleging 
special  damagea.    Jfoiose  ▼.  Siewari,  577. 

t.  WOMW  SFOMBff  OWVmMAJM  WmOB  HATn TBBDBWW  id  WotOBP  HI 

nroSi  bring  her  into  eontempt»  and  prevent  her  from  oooapying 
position  in  iooiety  aa  ii  her  right  aa  a  woman,  are  aotjonable  in  themael'! 
Id. 
ti  Pladtthf  nr  ah  Aorok  iob  Slanbxb  mat  Gitb  Bvidxnob  of  hia  general 
good  ohamoter»  althoogh  the  aame  haa  not  been  called  in  qaestion  bj  tiie 
•vidsnce  on  the  part  of  the  defendant     IHIIiasif  t.  JM^f,  77^ 

SLAYERT. 

L  BIQUI8T  vo  8i«AyBS  u  KOT  Void  vor  Waut  of  GAPAanr  in  the  Ingntew 

to  take.     Wade  ▼.  Am.  OoL  8oc,  92/i, 
%  Mmn  iNTXirnoN  ov  a  Tbbtatob  to BicAiraiPAnSLAvnconferB  aright  to 

freedom,  which  though  it  can  not  be  aawrted  in  a  court  of  law,  m^y  be 

enf oroed  in  a  ooort  of  eqniiy,  eemble.    Id, 
ib  Whbxhbb  thb  Aot  of  1842  ik  Kboabd  to  Rbmotal  of  SLAvaa 

TOFOBB  Libbbatbd  is  ooiiatitational — Queart,    Id, 

See  COBFOBATIONS,  3;  BZSOUTOBS  ANB  ADMXIfXSEBASOBS,  SL 

SPEGIFIG  PBBFOKfiiANGB. 

L  SFBomo  Pbbfobmancb  will  mot  bb  Dbgbbxd  nnlees  the  teims  of  thai 
tract  axe  clear  and  definitely  ascertained.    Robbku  t.  McKnigki,  40$, 

ti  Sfboifio  Pbbfobmabob. — ^After  such  an  agreement,  if  A.  diee  and  hia  admin- 
istrator Belle  hii  intereet  to  C,  who  brings  a  bill  in  equity  against  Bb, 
the  court  will  decree  a  performance  of  the  agreement  and  an  aoooont  and 
payment  to  G.  of  one  half  of  the  net  proceeds  of  the  sales.    Id. 
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Si  AosmfSMT  OF  HusBAin)  to  Pbooubx  his  Wm  to  Join  Him  in  a  Djckd^ 
and  to  ralease  her  right  of  dower,  is  not  such  an  agreement  that  equity 
will  compel  the  specific  perfonnanoe  of  it.     Weed  ▼.  Terry,  257. 

4.  Spicmc  Pkbvobiianob  ov  a  Pabol  Aorbxiisnt  to  Dividb  Land  w^ll  be 
decreed,  if  there  hae  been  anfficient  part  performance  to  take  it  ont  ol 
the  statute  of  fronds.    Id, 

i.  Obfhans'  Coubts  havb  Powsb  to  Degbsb  and  Entobgb  SpBomo  Pie- 
lOBMANOE  of  a  contract  for  sale  of  real  estate,  made  by  a  decedent  in 
hii  life-time.  This  power  is  granted  to  them  by  the  fifteenth,  sixteenth* 
.  seventeenth,  and  eighteenth  sections  of  the  act  of  Febmary  24, 1834,  and 
is  the  same  as  that  poaaessed  by  courts  of  chancery;  in  like  oaseSi 
Ohfst^  Appeal,  e6&, 

ft.  PximoN  V0&  Spboifio  Pebtobmangb  or  Oontbaot  or  Txsxatob  is  not  ni 
Condition  to  be  heard,  where  the  record  shows  no  appearance  for  tha 
heirs  or  personal  representatives,  no  answer  to  the  petition,  and  no  proof 
of  the  contract)  or  of  the  nature  of  it.    Id, 

7.  Pbtition  roB  Spboivio  Pxbfobuancb  or  Contbact  vob  Sals  or  Lajtd 
should  aver  that  the  petitioner  haa  performed  hia  part  of  the  contraotb 
or  that  he  is  willing  and  ready  to  perform  it;  but  a  failure  to  make  snob 
an  averment  is  a  defect  in  form  only,  which  may  be  amended.    Id, 

STATUTE  OF  FRAUDS. 

1.  Aobxbment  to  bx  Pkkfobmxd  within  a  Ykab  undkb  Statutb  or 
Fbauds  includes  every  agreement  which,  upon  any  contingency,  can  bo 
performed  within  a  year.    Ltfon  v.  King,  219. 

%  Pabol  Aobbbmbnt  not  to  Engaox  in  Pabtioulab  Businxss  in  a  certain 
place,  is  valid  aa  not  being  within  the  statute  of  frauds,  because  it  may  bo 
performed  within  a  year  if  the  promisor  should  die  within  the  year.     Id, 

Z,  Pabol  Pbomisb  that  Pabtt  to  Contbact  with  Thibd  Pxbson  shall  bb 
Paid  if  he  complies  with  the  terms  thereof,  is  within  the  statute  of 
frauds,  and  is  not  binding  upon  the  promisor.    Doyle  v.  White,  110. 

i.  Pabt  Pkbpobmanob  will  Take  a  Pabol  Contbactt  out  of  the  statute  of 
frauds  where  the  parties  can  not  be  restored  to  the  positions  in  which 
they  stood  before  the  making  of  the  contract,  Bobbme  v.  MeKnighif 
406. 

ft.  It  IS  NOT  A  Contbact  bxsfectino  Land  ob  an  Intbbbst  in  Land  where 
A.  agrees  to  furnish  B.  with  trees  to  plant  upon  the  latter's  land,  he  to 
cultivate  them  at  his  expense,  the  fruit  to  be  picked  and  marketed  at 
the  joint  expense  of  A.  and  B.,  and  R  to  account  to  A.  for  half  the  net 
proceeds  of  the  sales.  As  soon  as  the  trees  are  planted  they  vest  abso- 
lutely in  R,  and  A.  as  cestui  que  trust  of  one  half  of  the  profits  is  enti- 
tled to  have  the  trees  properly  cultivated  and  the  fruit  properly  mar- 
keted.   Id, 

ft.  SumciKNT  Pabt  Pertobmancx  to  Takx  a  Pabol  Aqbxkbcxnt  to  Di- 
TiDx  Land  out  or  thx  Statittb  or  Fbauds.— Choosing  a  person  to  divide 
the  property,  taking  part  in  the  division,  delivering  pooseasion  of  the 
propei'ty  set  off,  and  permitting  the  other  party  to  lease  the  land,  reoeivo 
rents  and  profits,  and  pay  taxes  thereon,  are  such  acts  of  part  perform- 
ance aa  will  avoid  the  statute  of  frauds.     Weed  v.  Terry,  257. 

See  LicxNSBS,  3;  Pabtition,  1;  SPEoinc  Pebtobmanox,  4. 
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STATUTE  OP  LIMITATIONS. 

!•  TiBglW.iTPmM    BA8    POWIB   TO    Pa88    PfiOfiPIOTiyS   AOt   09   laOTATIOR. 

though  mftda  to  retroMt  upon  exeonted  ooafaraoto  or  etmvmyiamm  pn- 
rkfoalj  iiuid«.    Peatee  r.  PaUon,  61. 
&  Six  Momtbb  n  vor  Biabovablb  Tm  nr  WmoB  «o  Bak  a  right  to  nt 
for  raoovwy  of  land.    Id. 

t.  TnCAMBlfTABT  TeUR  IOR  PaYMSMT  09  DsBXB  DOSB  MOV  SSVITB  Dotl 

TlA»^»n  by  the  itatate  of  limitatioiis  at  the  time  of  the  taetator's  death; 
hut  if  aaoh  trust  be,  not  merely  implied,  bat  ezpren,  preeiee,  and  elear, 
it  inapenda  the  atatate  on  debts  that  are  doe  at  that  time.  Agmtwr, 
JfkUtrmtm^  071. 
4  ToLM  OF  A  PuBOBAaui  ov  AH  IwAirr^  Eratb  In  lands  ta  not  haivad  by 
the  statate  of  limitations,  if  the  infant's  title  was  not    Tkommm  t,  Qag- 

•b  STATcra  OF  LnoTATiom  dosb  not  Buv  AOAonr  Oo-ovAires  so  kog  as 

any  ol  thsm  an  nndsr  dlsahiHt8«s.    Id, 
9m  Banca  aitd  Bammro,  16-17;  NuiSAiraBB,  9;  IMwi— !»■»  4|  Tkii— i  ax» 

STATUTSa 

L  GkiAini,  ''No  Pnaoir  aBAUi  n  IioBnoinD  foe  I>nv,  KBOsn  or  Gani 
OF  FkAUis"  in  the  New  Jersey  oonstitatlan,  doss  not  mean  debts  Iraad- 
alsntly  ounttactsd  only,  bat  inolades  oases  whsrs  the  debtor  attsmpts 
frandnlently  to  defeat  the  oreditor's  reooTery  of  ordinaiy  debt  by  the 
nsoal  process  of  law.    Ex  parte  Olark^  8M. 

&  It  n  SnoB  a  Fraud  as  will  Sinusor  a  Pebsov  to  IiintnoiiifBBrr  for 
I>nv  nndsr  the  New  Jersey  oonstitatlan,  if  he  sesfrs  to  einde  the  jnila- 
diotion  and  process  of  the  ooarts,  or  oonoeals,  or  assigns,  or  removes  his 
property  to  keep  it  oat  of  reach  of  his  creditors,  or  has  the  means  nndsr 
his  control  of  paying  his  debts  and  refasss  to  do  so.    Id, 

9k  Covanrunov— Statotb  Allowuto  IiORnomcRiiT  for  Debt,  iHiato  the 
debtor  '*anjnstly  and  onUwfally  **  refaaes  to  apply  piopsrty  nnder  hla 
control  to  the  payment  of  his  debts,  is  not  in  confliot  with  that  daoas  of 
the  constitation  allowing  ImprisonnMnt  for  debt  only  **in  cases  of  tend.** 
Id. 

OoiraTABLn,  8,  S;  CommimovAL  Law;  I>BiDa»  17;  ^Jaaot9om%  i,  6i 
Oraxtb,  9;  Ihfahot,  ft,  6;  OFFiOBi  aitd  OFViouai  Patmbrt,  1|  fiBT-oat, 
%  S|  Slatrrt,  S|  Wilu,  12. 

STOCK. 
See  BAHiMBiraa,  8;  Tnusn  aitd 

SUBSCBIPTION. 

See  EnDBNc^SL 

SUNDAY. 
See  Drout,  Sl 

SUPPLEMENTAL  BIUL 
See  Equftt,  12» 
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SUBETTBHIP. 

L  Bbiaob  ov  ak  AcnummiT  to  Bioomb  ▲  Subbt  for  the  iMffonoftoM  d  ft 

fntore  oonteaot,  nuiy  be  reoovered  on.    ifomi  v.  MeDawdlf  040. 
&  KonoB  BT  ▲  SuBXFT  TO  TBB  GsiDiTOB  tluit  ha  woold  no  longer  condder 

himaelf  boond^  and  requesting  the  creditor  to  get  payment  from  .the 

debtor,  will  not  ebeolve  the  snrety,  npon  the  oreditor'e  faOnre  to  soe  the 

principal  debtor.    OreenawaU  ▼.  KrMer^  689. 
t.  NonoBBTASuBxrr  TO  THnGBXDiT0B»  most  contain  a  poaitiTe  direction  to 

him  to  sue,  with  a  declaration  that  the  surety  will  hold  himself  absdlTed 

if  the  notice  is  not  complied  with.    Id. 
^  Chavokbt  will  Entbrtain  Suit  bt  Subbtt  to  Rbaor  Cbbditb  of  Fbib* 

OPAL  and  apply  them  to  the  payment  of  a  judgment  obtained  against  them 

Jointly,  where  the  principal  is  insolvent,  althongh  tfao  sorety  has  not  paid 

the  Judgment.    MeOomndl  v.  ScoU^  583. 
•b  8UBBT7  IS  Emtitlbd  TO  Sbabb  thb  Bbnbiit  of  Aht  SBOUBinr  which  his 

co-surety  has  taken  from  the  principal,  for  his  own  indemnity  against 

loss,  before  being  damnified.    Brawn  v.  iKoy,  381. 

i.  WHBIUBA8UBBITTAXBSSB0inmTT0lN1>BMimnrmMOEBBE4LLTAOAnmr 

Loss  on  seyeral  demands  upon  which  he  is  surety  with  difiersnt  co> 
sureties,  it  should  be  apportioned  among  all  the  demands.    Id,   . 

y.  FBBSONBBiHOACBBDXTaBAifDA  Subbtt,  who  takes  a  security  for  his  owB 
indemnity  generally,  hi  entitied  to  apply  it  first  to  Us  own  debt,  and  his 
co-sureties  are  only  entitled  to  share  the  benefit  of  sny  sorpfais  then  re- 
maining.   Id* 

%  BiOHT  OF  A  SuBBTT  TO  Bbbbfit  OF  Sboubitt  taken  by  his  co-surety,  at- 
taches when  it  was  taken,  and  hi  not  divested  by  a  subsequent  purahase 
of  demands  against  the  principal,  unless  it  was  part  of  the  agreement  at 
the  time  when  the  security  was  taken,  that  such  co-snrety  should  pa^ 
<Afse  such  demands,  the  security  being  taken  for  them  also.    Id^ 

ll  SuBBUBS  ON  A  FBOiosaoBT  NoTB  ABB  VOT  DuoiEABOBD  from  liability  bj 
reason  of  the  coverture  of  the  maker.    Ai^feff  t.  Headt  760. 

VL  BapsanHTATioNs  Habb  bt  thb  Patbb  of  a  Pbomusobt  Notb  to  a 
surety,  for  the  purpose  of  inducing  him  to  sign  it,  to  the  e£bct  that  his 
■ignatnre  was  only  wanted  as  a  matter  of  form,  in  order  to  comply  with 
the  requirements  of  the  ordinary,  is  not  snoh  a  tend  on  the  surety  as  to 
disdhaige  him  from  liability.    Id, 

IL  Pabol  Pboiubb  Madb  bt  Obb  as  Subbtt  ob  Ouababtob  is  not  BDrDnra^ 
unless  it  hi  made  upon  some  new  consideration,  and  any  erpeotation  of 
profit  or  hope  of  benefit  from  the  sale  of  goods  by  the  promisor  to  the 
person  for  whom  he  becomes  surety  or  guarantor  is  not  a  sufkient  coa- 
aideration  for  such  promise.    Doyle  v.  WhUCf  110. 

UL  Liabilitt  Asbuxed  as  Subbtt  ob  Oua&antob  of  Mobioaoob  is  not 
within  the  terms  of  a  mortgage  given  to  secure  a  certain  gross  sum  which 
might  be  fumiahed  by  the  mortgagee  to  the  mortgagor  in  goods  and 
materialB  towards  the  erection  of  a  house  for  the  latter,  and  Is  not  secured 
thereby.    Id, 

ISi  OUABANTT  IN  THB  FOLLOWINO  FOBM  U  NOT  CoNTINUINO,  tO  wlt:  "MeSSTiL 

F.,  0.  k  Ca :  I  hereby  guarantee  to  you  the  payment  of  such  amount  cl 
goods,  at  a  credit  of  one  year,  not  exceeding  five  hundred  doUars,  as  yoi 
BUiyereditto  John  H.  Prentiss."    IkUmot  t,  PretUisB.  4&L 
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14.  Claim  AOAnmr  OvARurTOB  is  SrsionBana  Juris.— He  wlio  aaeki  tlw 
benefit  of  a  gnanmty  moat  show  a  etriet  oompUsnoe  with  its  temML    /d 

lA.  QVABAXTOB,  18  OlSOHABGKD  BT  TBB  GbIDITOR^  TaKDTO  A  NOTB  from  tiw 

prindpsly  payable  at  a  fatare  day,  for  taeh  note  operates  as  an  eztflnsioB 
of  credit.    Id. 
18.  EzAJcniBB  oy  Contihuiho  GuAXAimia,  given  by  Hsnd,  Senator.    Id, 

17.  PBOPOSxnoxr  to  GuAiujim  is  not  operative  as  a  guaranty,  unless  ao- 
oepted  aooording  to  the  terms  thereof.    Id, 

18.  OuABAMToa  ov  KoTB  18  DnoHABOXD  BT  Nboliot  of  the  holder  to  demaiid 
payment  of  the  maker,  and  give  notioe  of  dishonor  to  the  gaszantor,  if 
the  msker  was  solvent  when  the  note  fell  dne,  but  became  insolvent  be- 
fore notice,  as  when,  owing  to  a  promiee  of  the  msker  to  pay,  notioe  wss 
not  given  to  the  gnarsntor  until  more  than  a  yesr  after  dsmand,  end 
the  maker  in  the  mesn  time  took  the  benefit  of  the  insolvent  set. 
WkiUm  V.  Mean,  233. 

19.  To  ExousB  Want  ov  Notiob  ov  DiaBovoB  to  Ouabahtdb  on  the  gromd 
of  the  maker's  insolvency  when  the  note  feU  due,  he  must  be  shown, 
not  only  to  have  been  insolvent  at  tliat  time,  snd  unable  to  pay  all  his 
debts,  but  also  to  have  liad  no  attachable  property.  Hii  subsequent  in- 
solvency raiaoB  no  presumption  of  insolvency  at  that  time.    Id, 

n.  Dbgla&ation  in  AonoN  on  Gbnebal  Lkitkb  of  Guabantt,  referring  to 
fntore  and  indefinite  transaotionB,  must  aver  that  the  gnaiaaty 
accepted  and  credit  given  on  its  faith,  and  alio  that  the  gnaiaator 
within  a  reasonable  time,  notified  that  the  oredit  was  givsn  and  that  he 
would  be  looked  to  for  the  performance  of  his  guaranty.  Kmchdoe  v. 
^ofmet,  41. 

8L  Whxrx  KonoB  ov  Aooiptancb  of  Guarantt  is  not  Givxn  to  tlie  gnsr- 
sntor,  no  diligence  In  coercing  paymont  from  the  principal  debtor,  or  in 
giving  notioe  of  the  latter*s  failure  to  pay,  can  make  the  guarantor  liable. 
Bnt  if  due  notice  of  the  acceptance  of  the  gnaran^  is  given  to  the  guar- 
antor, no  particular  notice  of  proceedings  against  tlie  principal  debtor 
need  be  given  to  him  until  he  is  called  upon  for  payment.  Id, 
Bee  Constables,  2,  3;  Nbqotiablb  Instbumbnts,  12;  Pabtnxbshif,  2-4. 

8X7RVBY. 

Lonn  AcruALLT  Mabkbd  on  thb  Ground  Oonstitotb  thb  Suritst,  Is  aD 
whether  an  adjoining  survey  be  called  for  or  not.    HdUw,  Ikmrntt^ 

See  P088B88ION,  2-4. 

TAXATION. 

1.  Abbrbviation  "Est.'*  in  a  Tax  Warrant  will  be  ouuslrued  to  msan 
estate.    Kingman  v.  Ohver,  756. 

S.  OwNSR  OF  Real  Estatb,  Who  dobs  not  Return  hii  property,  nor  pay  hia 
tax,  as  required  by  statute,  can  not  dispute  the  legality  of  an  asssssoMnt 
in  the  name  of  snother,  made  upon  the  retom  of  the  owner's  agent.    Id, 

Sl  Bhxrzff's  Dbed  to  Land,  Made  Several  Years  after  Salb  on  tax  exe- 
cution, relates  back  to  the  date  thereof,  so  as  to  protect  a  pordiassr  who 
has  taken  possession  before  the  execution  of  the  deed,  but  alter  the  sals. 

Id. 

See  Licenses,  6;  Patmbnt,  1. 
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mCANTS  IN  OOliMQN. 
See  Co^WMAMCT, 

TENDER. 

&r  Aoiiooi  ov  ▲  BQin>»  Patablb  dt  Nona  ov  ▲  Obbxadt  Bun,  a  ple»  el 

tnder  wbloh  d«Me  not  vnit  that  the  ileffendiiiti  were  atwaje  tmdj  ta 

pay  the  nid  Dotee  from  the  tiine  of  tender,  and  d«Ma  aol  aver  thai  Htm 

mm  made  on  the  day  of  the  maturity  of  the  tMod,  li 

T.  3Vi09,  208. 

8ee€kkanufln»4. 

TOBia 
Himian»A]n»Wiii»6, 7;  Pmapowi  amp  Paiowb  14 


TRESPASS. 

L  TuuL  99  Lmeum  TMHMiMCTUii  Ji  twepew  gaaw  elemiiai>l'<qgi^ 

fieehold  In  the  defeadant  and  a  right  to  Immediate  pomrmion,  bat  it  ad> 
miti  pomnmiwi  in  the  plaintiff  and  a  eotorol  right  thereto.  J7«mlM' t. 
JSTaMw,  117. 

%  TkATSsn  OF  Pisa  OF  Jjxaam  Tnmanux  in  trMpew  gaaw  elamam 
>Wpif»  admiti  the  def eodanf  e  right  to  pomnmiwi  if  he  le  entitled  to  tta 
fieehold,  and  pats  In  Imae  only  the  qneetlon  d  freehold.  Henee,  •?!• 
denoe  of  a  mere  poewwory  right  in  the  plaintiff  le  faiadmlmiWe,  hot  •?!• 
dffy  of  a  freehold  le  admimlble.    /dL 

&  PABOL  EviDKirGl  18  iNADMiaBIBLa  UNDm  IkATBUn  OV  PkXA  ov  Ldbhiii 

TDnaaanrvM  in  twepeer  qmare  tkumtm  fitgU^  agelnet  a  hneband  by  a 
pareheeer  at  a  tmetee  eele  of  the  (bene  in  quo  ae  the  property  of  the  wifi^ 
then  an  Infmt^  to  ihow  that  the  hneband,  after  the  wlfe'e  majority,  re* 
erlved  the  pnmheee  aum^,  permitted  the  pnrdhaeer  to  take  poeeiierifl^ 
and  renonaoed  aU  claim  to  the  land,  ae  this  le  no  erldenoe  of  a  freehold. 
14. 
4  Umtm  OanoAL  Imua  nr  Tbispam  Qvabb  GLAmnrai  Faaan,  eridenee  el 
title  ae  well  aeof  poBweehm  in  the  phintiff  le  nnq[BeetiMieHy  admlmiblab 
14. 

OtanmAom^  4;  Bnoonnrab  8;  JuniaiAXi  Salb;  LMBnmi^  8|  NvBaaa^ 

1411. 

TROVER^ 

Dnun)  BT  LaisiB  im>v  AvoiHiB  TO  BvioBB  Goona  Bftuwcmro  TO  nn 
WuRB,  le  not  enfflflfamt  to  eonstltate  a  oonTerrion,  If  no  notioe  le  taken 
of  it,  bat  If  an  anewer  le  eent  fUeely,  denying  the  poeeeeeion  of  eoek 
goode,  the  demand  beoomee  eolBaient  to  ehaige  the  latter  with  a  eosp 
Terelon.    PWIae  t.  CS^Umots,  880. 

Whbbb  a  Dbkahd  n  Madb  upoir  (hn  Mbmbbb  or  a  tao^  after  iti  di»> 
eolation,  it  le  not  eoffieient  to  ohaige  the  other  BMakhera  witii  oow 
of  property  delivered  to  the  firm.    /d. 

WSXBB  OlHBBS  HATB  JOIHBD  WIXB  A  PABfT  UT 

PBorBBTr,  it  le  not  neeeeaiy  fai  aaaotleBiVPlBit  Um  te  tta  tort  ta  Jifca 

thaolhere.    Id. 
AM.  Saa  Tea.  ILT— it 
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i.  Faot  ow  a  PabttVi  Bbmotal  nu>M  tkb  Qtate  d  iot  Btidbkii  ov  Cbv- 
TBMioir  of  yrvfyti'iy  pVByUmily  oouigiied  to  him  for  mIo.    /A 

See  JuanoBB  or  tkb  Pbaob,  S. 

TRUSTS  AUD  TBUBIBBB. 

1.  fanii  Braxb  OaMnrxD  nr  Ttear  kuiv  «■  OuoaDnoBAiB  wHk  te 
trart.    OoiiU  T.  £ani5, 187. 

fl.  An  Soma  Pimn  bt  CoirmrAiraB  nr  Twoan  whhv  NaomAsr  to  Ibt 
eKeontioii  of  the  tnuti,  elthongh  the  word  ''beinP*  ta  not  need;  m  whtn 
the  oQDTqra&oe  is  to  the  tmitee,  '*  to  h*Te  md  to  hold  the  leid  gnntod 
pnadMB  to  the  nid  IL  H.,  M  he  is  tnieteeiiiider  an  IndntiiTO  ti^Mrii^ 
doMriUngit^  "  to  him,  the  wdd  M.  EL,  in  tnm^ —efniwaid,  andto  Mi 
■uoeeeeori  and  Miigm,  to  Jiie  and  their  lole  me  end  hehool  iowifr,**  wiww 
the  tnuti  onated  hy  the  indentore  ere  ■ooh  that  the  tnistee  must  hmm 
the  f ee-eimple  title  in  Ofder  to  ezeoato  them.    Id, 

t.  Wbibe  Lahb  n  Pubobasbd  wm  Itorsr  or  Two  ob  MoBn 
■ad  the  ooareyenoe  taken  hy  agieenient  in  the  name  ol  one  of 
TCaolting  tniat  ariaea  in  favor  of  the  otiien.    Dow  t.  JeweUt  STL 

C  AiXBOATiova  nr  a  Btll,  that  A.  laid  oat  the  money  of  A.,  B.,  and  G.»  in 
the  porohaae  of  land  for  their  oommon  nae,  henefit,  and  advantage,  nndw 
an  agreement  that  A.  and  B.  were  to  he  ownen  in  fee  and  tonanti  in 
oommon,  eaoh  of  a  moiety,  and  that  C.  waa  to  have  wood  from  tiie  had 
during  her  life,  and  thata  deed  waa  taken  hy  A.,  an  anfTJoiimtallegationa 
of  anoh  a  pnrohaae  as  to  ndae  a  reaolting  traat.    ItL 

lb  Lapoi  oy  Tm  is  vor  a  Bak  to  theenforoementof  areaolting  troat^  wheie 
the  tmaiee  haa  aoknowledged  the  trnst  and  tiiere  has  heen  no  adrena 
poaMaaion  and  no  lachea  on  the  part  of  the  henefioiaiy  in  hringing  Mi 
hill  for  relief  aa  aoon  aa  the  tmst  ia  denied.    Id, 

C  PirBGHASXBS  ov  A  Rbbultuio  Tkdst  Bstati  abb  hot  Initogkbt  PiTBOiua- 
BBS  for  valne,  where  the  oonaideration  ia  that  they  will  pay  the  debti  of 
the  grantor  and  rapport  him  and  hia  wife;  pnrehaaiiia  npoa  anoh  a  eon* 
alderation  moat  look  to  the  title,  and  the  eq[iiitiea  to  whioh  it  ia  anVJeet 
Id. 

7*  It  IB  A  Bbbaodb  ov  Tbur  to  Pbbxr  Tbubt  PBorBanr  to  bb  Divbbibb 
faom  ita  deatinatinn,  or  to  dimfniah  iti  valne.    Peareonv.  Jfof«iaMl,Slii 

8b  iNTBRiODrT  BT  A  Tbustbb  IB  thb  Stook  of  a  hank  whioh  haa  anapaidid 
apeoie  paymenta  ia  a  braaoh  of  hia  tmat.    McrrU  v.  IFoflooe,  642. 

••  Tecsibb  oav  not  Ihtbbt  tbb  Teubt  Fbopbbtt  in  hiaown  namei  U be 
doea  io^  the  ee&tiU  que  tmM  may  either  inaiat  npon  a  tranafer  of  the  inviafe- 
ment,  or  charge  the  troatee  with  the  amount  inveated  with  intercat.   Id, 

IOl  Tbitrbb  gab  bot  Pubohasb  at  bjb  own  Salb  or  at  a aale  Iqr  hiaoo- 
truateea,  and  if  a  truatee  beoomea  intereated  in  anoh  purohaae,  the  oiiial 
que  inut  may  have  that  purohaae  aet  aaide  and  the  paypettjF  iii  aipuawl 
for  aale.    SeoU  r.  I^reOamd,  Zlik 

IL  Whbbb  Tbustbb  Pcbgbabbb  at  Salb  bt  ma  Oo-«BuanBB»  theooort  bmi 
either  order  a  reaale,  or  aet  aaide  the  aale  entirely,  and  order  the  pmehaM 
money  refunded.    Id, 

VL  Ubbbabobablb  Dblat  xb  Takibo  Stbps  to  hatb  Sbt  Abidb a  SAUihya 
truatee  to  himaelf  will  imply  an  eleotion  to  treat  the  aale  aa  valida  aada 
oonflxmatioa  of  it  may  be  juatiy  inf ened  after  the  k^iae  of  e^^t  «r  tM 
Id. 
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It.  OovTSTAawBiMHTkimcnfoGnnriQimTkinffvPM^ 

latter  hM  ban  for  a  loi«  tloM  in  poMwriwi  oUaada  wMch  tha  te»» 
QOfjtki  to  bftTa  oonv^qrad;  Imt  aooh  praaomplkm  la  not  salaad  in  la^«r  d 
him  who  attMka  or  liolda  in  oppodtSon  to  tfaa  aqnitabla  right,    Hanrntm 

AanovMnm  ioe  Bmnr  or  GBHoixoBa*  8^  4|  Aanonmri  or  Ooi^ 
nu0B^  2;  4;  OoiBK)iMiioxi»  1, 4;  BQVxrr*  4;  BnooroBa  AMh 

4;  FAsmnHiy  1.  SzATom  or  IhuuBi^  S;  Wnu^  28^SL 


1.  TkiBauHoSucBTBivoiaDiaaRanovivnaAOMOEOinmiiisorTkAia^ 
Ihgy  ara  afaaolnta»  impantiya,  and  vniTnaal  in  laTor  o^  and  agdnat  all 
tha  partlaa,  when  no  apaoial  agreanant  to  the  oootnucy  ia  mada. 

ft  Fboot  or  A  Q»N»BAL  ConoM  n  SiBOKO  RvAiwwa  of  iti 
OssT.  a  ^.  A  M.  L  Co.,  771. 

1.  LoQAL  Ubaobs  or  TftADi,  IT  BiAflovABLi,  and  ao  ganarally  adoptad  hj  ym- 
aooa  eogagad  in  a  partioolar  fanmoh  of  huainaia  aa  to  raiaa  tha  prMim^ 
tion  that  ihay  ara  known  to  all  penonain  that  hniinaaii  ara^alidtand 
oontraota  mada  in  that  famainaaB  will  be  deemed  made  wilh  vaf enaoa  ta 
tham»  nnleaa  tiiarB  ara  azpreaa  atipnlationa  to  the  ooatmiy.  Olorl;  t. 
Baher,  199. 

4l  Looal  IJBAon  as  to  8alib  or  Oorn  in  Bulk  wm  WABBAaTT»  while  on 
aa  importing  vemel,  that  the  vendee  may  aooeptand  pay  for  what  oori^ 
aponda  with  the  wanaaty,  and  rejeot  tha  xeaidne,  ia  roiaonahle  and  faindF> 
ing  on  a  yendor  under  an  onl  oontraot  of  aala  oontaining  no  atipakilM 
to  the  oontnuy.    Id, 

laa  Inmuinm— lf▲BIm^  9;  8^  8;  Kiooiiabui  ImnBxnaan^  S7i  Ao'^  1» 

10^  11}  SmmNO.  4. 

VABIAKGB. 
flaa  CtanovAi.  Law,  4|  5|  Jtaaomm,  1*  & 

YENBOB  AND  VENDIOL 

1.  Pabol  AaMMMMaan  to  Oolnmr  Land  n  VomABLi  Ovsr,  vov  Vod^  aai 
if  aooh  an  agreement  ia  aahaeqnently  oanled  oat  in  good  faith,  tlie 
grantae'a  title  oan  not  be  affsoted  by  a  Judgment  againat  the  grantor, 
wliioh  waa  rendered  after  the  making  of  the  agreement,  and  befora  the 
axaoation  of  the  conyeyanoe,  in  performanoe  thereof.    Mkm$  v.  ifom^ 

Ma 

fl.  Wbbbe  VmnxKB  or  Lanb  Aosub  to  Gontet  Lboal  Title  on  Patiodii 
of  a  oertain  nomber  of  inatallmenti  of  the  porchaae  money,  and  before 
thoae  are  paid  other  initallmenta  become  dne,  he  may  retain  hie  legal  tltb 
aa^seoority  for  the  foil  amoont  dne  when  the  payment  is  made,  and  may 
nae  aooh  title  to  oompel  performanoe.     Tkommm  ▼.  OairpetUer,  081. 

A>  BQUirTWiij.OoMPBLVxNDiM  TO  TAKxCkMDTiTiJi  Subject  to  PnouNiASt 
Ghaboe,  where  adequate  seonrity  ia  given,  although  it  will  not  oompel 
him  to  take  a  defective  title.    Id, 

4.  LiEE  Cheated  bt  Vendob  aiteb  Aobbement  to  Gonyet  will  not  prevent 
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him  from  flof onl«g  pftyaflot  of  the  parofaaflo  moMy,  if  bo 
Monrity  for  the  hiHunmUfcmtioii  of  tlio  TondM.    /d. 

&  VsnwEOAirvorBiooTXBnDiPuBOHAnFBiaBovLAra 
if  H  tfpMn  tlMllM  hat  no  tilk.    JfUat  t.  Amm»  eU. 

•i  TummjuoM  of  Land  Who  n  nr  FoinHnur»  OAir  mn  ■▲▼■ 

Obavobst,  ia  casea  frta  from  fkaad*  i^ptoil  Ids  oonlnwt  to  pay,  on  t^ 
■MM  groQnd  of  a  daCsol  of  titio»  wUiionft  pnffiooa  oyJoMoB.  Vkk  t. 
iVrcy,  808. 

%  V«PMinrPiiamMioM»  uwMa  Dopw Wjmuott,  wHoRuPDmadt 
wanif  irti,  and  witti  ttothiiig  to  ihwr  that  tiw  oof  OMBitur  ia  not  alila  to 
pagr  any  daai^w  that  maybe  ieoo?mad  agaimit  hiai.  haa  no  ifgjht  te 
oall  Ida  Tandor  into  a  oomrt  of  equity  to  Utigate  an  adiraiaa  lagd  titlau 
M 

IL  IiRaiJMiinOiTavivPATiaiiToiVTHBPinuHAflnFinnoFliAni^tawUah 
tta  Taadee  pgnmiaaa  to  pay  to  the  ▼mdor  nine  bandied  and  twodoUanb 
if  ootton  abonld  liae  to  eight  onti  by  a  eertida  tfanei  and  if  not^  to  pay 
five  bandied  doi]af%  ia  not  a  wag«r  on  the  prioe  of  ootton.  Fmfjpuom  ▼. 
Ooltmam,  781* 

8l  **Br,"nrairaH  AH  AaamanT»mnBtbeoonBlRaedtanMBnoB«rbato% 
and  not  on  or  near.    ItL 

It  Bfidbicb,  8;  Kaoormn,  Ii^Wmmmb^  1, 8|  Lona^  4$ 

SCATOn  OF  FkAODii  8w 

VBBDICr. 
See  OBmiHAii  Law,  8l 

WAOESa 
See  Vurson  ahd  Ymama^  8L 

WAIVER. 
15} 


WARDS. 
SeeOuABDiAv  aitd  Wabb. 

WARRAKT& 
SeePATianT,  1}  Tatatwmi. 

WARRANTY. 
OoffiKAan^  8|  8^  6;  NunAHox,  6,  7;  Hirram<wr  ov  QmamMomt  Saubi 
UaAan*  12|  ViznioB  ahd  Ymnma^  7. 

WASTEL 

k  BaiAinxin>iiAH  oah  vov  BIaihtain  Aonov  fob  Wasci  arsb  TAXZPa 
Ijusi  from  the  tenant  of  the  preceding  estate  for  yean^  for  his  fall  term, 
for  part  of  the  hmd,  aa  to  the  part  of  the  bmd  ao  leaaed,  whether  the 
waate  waa  committed  before  or  after  the  loaae,  for  the  eatatea  to  that  ex- 
tent axe  thereby  merged;  ao,  though  the  lease  reaervee  to  tlie  leosor  the 
right  to  erect  boildings  on  the  leased  premises,  and  provides  for  the  pay- 
ment of  rant,  if  there  ia  no  reservation  of  a  right  of  re-entry  for  noa 
payment.     Fifndion  v.  ^Ucunu^  207* 
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t»  Aor  n  voT  Wian  Whkbi  n  irov  Vwatmmajo,  to  lh« 

&  CShahob  of  ]ir.AnnB  ov  FMnnsr  sr  TwAavu  aov  Wisn  in 

dniaaMib  unlwi  pv^jodiaial  to  Hkm  tahtMuato^  m  bj  ooiifiUiig  anhfe 
knd  into  woodlMid,  UMdow  Into  pMtoi%  or  tbo  liko,  Iml  it  to  hold 
olliMrwtoo  to  Boi^Hid*  bflwno  ndi  oltaNrtioM  €h^ 
tondiy.    /<!. 

4  iMUHJitt  Nbw  Hooos  Oft  Onano  Wat  ov  PrnmiMi  s  sot  Wiffi^ 
tbongli  «eI]asiOKo  dog  mdor  tho  hooiWb  pad  dndni  ow  modo  oa 
ddeol  thowoy.    Id. 

Ik  KflIT'""  SUftiMB  OV  IjAXD  B7  DuOitVISO  KaWII  THlftHW  10  SOV  Wi 

to  HaMMfaoMftlib  vnlMi  pnjodkial  to  too  tntortlinoo     Id, 


WATEE0OUBSB8. 

L  Rkibt  to  Luno  Ootbbodbt  WAxm-powmFAioiBrOoaTixuraBolo 
mill  wito  Hi  i^portmoDoet.    AooHli  t,  Amrte,  607. 

%  Br  OoHM ov  Law  of  liAzm  Bido  of  Tmo-WAm  Gibbcb  baoonii  too 
property  of  tho  ownon  of  tho  lands  throogh  which  thqr  ilow,  ml^oot  to 
tho  rettriotion  thot  Mioh  ownan  ore  not  allowed  "to  atop  or  Under  aaj 
paange  of  boata  or  other  ^eaeela  to  or  throogh  any  ereekt  or  eo¥%  to 
other  men'e  liooeea  or  laada."    Low  t.  KnewUmh  100. 

IL  Bill  fob  IvJUHonov  AOAiimr  MAZHTAnmro  Dav  on  tho  phtotsmi  land 
ood  to  abate  said  dam  aa  o  nniaanoey  wiUlie  to  order  to  prevent  omnltiplio* 
ity  ol  eoite,  whore  tho  delmdante  chum  tho  fight  to  keep  np  tho  dam  on- 
der  o  parol  lioenee  from  tho  plaintiff  a  grantor,  and  have  ondortaken  to 
Mointoin  thob  right  by  foroe;  bat  the  delendanti  are  not  liaUo  for  tlw 
eoipeneoof  removing  tho  dam  ereoted  ondor  the  Uoenae,  thoo^tlioyare 
liable  tor  loboilding  or  repairing  tho  dam  alter  tho  lioenee  waa  rovoked* 
and  tor  too  ozpenao  ol  oboting  tho  new  or  repaired  dam.  Simmm  t.  Ai- 
omi^200. 

I  CtmwKaunamAL  Law,  1|  IwiWAHCft— Mami,  7-^  Lm— ^  t|  Pi 

%1S. 


WAYa 

I)  WAffi^  4 

WILLS. 

L  OoBfUDT  09  Laws— Dim  BzaounoN  of  a  Wnii  mnet  bo  dotwiintniMl  by 
toolawtoteoewheBitwaaozeoQted.    Jaoooqr  t.  nome,  424. 

%  MoDB  OF  Pfeovnro  a  Will  must  n  ni  Aooobdaiiob  wito  the  law  to  loree 
wlien  it  to  prqpoonded  for  probate.    Id. 

&  All  thb  SuBacnanvo  WiTHJWjai  to  a  Will  living  to  tho  etate^  and  eom- 
petent  to  teetify,  ought  to  bo  ewom  and  examined  before  the  aoROgato 
wlien  the  will  to  eooght  to  be  proved  and  admitted  to  probate.    Id, 

4  Aix  TBM  SuBSGBDiHO  WlTiiJBiMB  TO  A  WiLL  most,  aooording  to  toe  role 
of  tho  Engliah  ooort  of  ohanoery,  when  a  bill  to  filed  to  eetaUiah  a  will, 
be  oalled  and  examined  by  toe  oomplainant,  if  toey  are  living  and  oom- 
petent  to  teetify,  in  order  to  give  toe  advene  party  an  opportonity  to 
oroee-examine  them  reepeoti^g  toe  aanity  of  toe  teetator,  and  tlie  eir- 
eamatanoea  attending  the  execntioQ  of  toe  wilL  Thto  mto  alao  i^pliea 
to  toe  trial  of  an  iaeoe  of  devimMivU  vel  won  oat  of  elianoery.    Id, 
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•i  Tin  Tjomm  Buimumiio  WxEnMm  «o  ▲  Will  Hi 
tiiiir  0vidMiM^  wv  in  btliiff  iUa  to  fmoUmI  ill  tlis 
aatd  Iks  •▼idiBoo  of  aU,  or  d  mkj  d  tlMm»  n^porl  the  wflL  It  wamj  hm 
adnittod  to  piobtttab  «▼«  in  oppodlion  to  thrir  taslimooy.  AU  thstit 
nqnisito  is,  that  bom  all  tlia  oompataat  «Hd«D08  addoeed  tha  oovt 
•hoold  ba  ntitftfii  of  tiia  nnitj*  of  tlia  taatator  and  tlia  doa  aaMantiim  cl 
thawilL    /d. 

4  WiUi  Nbid  vov  n  BiavsD  nr  thm  Puanroi  or  fss  SPBaoMwire  W»> 
sviHi  nndar  tlia  atatoto  of  Ohadaa  IL,  proTidad  it  waa  in  laot  aifpad 
bj  tlia  teatator  praTionaly  to  hia  aoknowladging  and  poblkhing  it  in  tba 
pgaaanua  of  all  or  aaoh  of  thaoB.    Id, 

Y»  All  tbm  Witwbm  to  a  Will  Kbid  vov  bi  Fiannv  as  warn  Aamb 
Tiu  to  maka  a  valid  will,  nndar  the  atalnto  of  Ohadaa  IL  It  ia  aafll- 
oiant  that  thay,  at  diffarent  timaa.  In  tha  piaaanea  of  tha  taatotor,  and 
at  hia  raqnaatv  aign  thair  namaa  aa  anfaaoribiBg  witnaaaaa.    Id, 

t,  Wmnaa  to  a  Will  naad  not,  aooording  to  tha  Bngliah  diwlriana,  ba  in- 
ionnad  or  know  that  tha  inatnunant  whieh  thay  ava  raq[naatad  by  tha 
taatotor  to  attaat,  ia  hia  wiU.    Id, 

%,  All  SumcxBiBDia  WmnaansTo  a  WiunDio  Dbad^  it  nay  ha  laft  to 
tha  Jury  to  praaoma  that  thay  aabaoribad  in  tha  taatator^a  proaaBea.    Id, 

10.  AoKirowLBDOiaENT  OF  ma  SiovATvmn  bt  a  Tibxatob,  wbothar  in  hia  own 
handwriting  or  not,  naad  not  ba  formal,  nor  in  any  aat  form  of  wardiL 
It  ia  aolBaiant  that  ha  prodooaa  tha  wiU,  with  hia  aignatnra  on  it^  and 
raqnaata  tha  witnaaaaa  to  attaat  it.    Id, 

IL  IviiBiim'  nr  thb  Baooixaonov  of  SowacmiBnitt  WmnanB  ia  not  fatal 
to  a  wilL  Tha  ooort,  in  aooha  eaaa,  will  not  raqnira  poaiti^a  affiimatiTa 
avidanoa  reapaoting  all  tha  reqnisito  fonnalitiaa,  bat  will  draw  ita  aen- 
alnaiooa  from  all  tha  oironmatanoea  diaolnand  by  tha  avidanoa.    Id, 

VL  BxnoonovovA  WiLL,ninnBTBBSTATOTBOFA7BiL8,183S,oanon]yba 
nada  by  tha  taatotor  aigning  tha  inatramant  by  hia  own  aignatnra,  if  ahla 
ao  to  do,  or  in  oaaa  of  inability,  by  aoma  paraon,  in  hia  praaonoe^  and  by 
hia  azpraaa  direotioD,  aigning  hia  nama  for  him.  fligning  by  a  mack  b 
inanflSolant  in  any  eaaa,  and  ao  ia  tha  nama  of  tha  taatator,  wiittantqraa- 
athar,  nnleaa  in  aooordanoa  with  tha  diraotlona  of  tha  atatata.  Amg  t. 
Soavetp  718. 

lib  Ibtbhtion  of  a  Tbtatob  kuit  bx  Oaxhbbxd  faom  tha  langnaga  of  thi 
will,  and  not  from  extrinaio  OTidanoa.    Id, 

Ml  BiGisiov  OF  A  Rbqistxb  Bbfudiatino  a  Will,  and  tha  Tardiot  of  a  Juy 
oondamning  it,  ara  oonolnaiva  only  aa  to  paraonal  aatata,  and  not  aa  ti 
tha  title  to  real  aatote.    Id, 

15.  Powbbs  OF  AFPOiHTifXNT  A2n>  BsvooATioy  may  ba  exaroiaed  at  difhnal 
timaa  and  orw  diffsront  portions  of  the  land  snbjeot  thereto.    Id, 

16.  Will  of  Pxbsonal  Bscatb  is  Pbbsumkd  to  Spbak  as  of  the  date  of  thi 
death  of  the  teatator.     CoOin  ▼.  CoOta,  420. 

17.  BiQUBBT  TO  THX  Childbxn  OF  A.  B.  AS  A  Class  ambraoaa  thoaa  who  an 
bom  or  begotten  at  the  death  of  the  teatator.    Id, 

18.  Undxr  a  Bequest  by  Tbstatob  to  his  GBA2n>GHnj>]uur  to  be  paid  and 
diatribated  to  them  aa  followa:  To  be  veated  in  good  aeonritiaa,  and  U 
ba  paid  to  them  aetemlly  as  they  arrive  at  the  age  of  twenty-one  yeai^ 
in  eqnal  aharea,  all  hia  grandchildren  in  erne  at  tha  time  of  hia  daath, 
and  no  othara,  are  benaflotariaa.    Id. 
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10.  Jf  DisnuBunov  n  to  «■  Maiu  among  a  Clabs,  upon  Bome  ocmtingeaoy 
or  at  aome  time  mlMeqiient  to  the  leetator'B  deoeaoe,  then  thoee,  and 
thoee  only,  who  bekng  to  the  clflfls  when  each  time  or  oontlngenej  «r> 
rives,  are  entitled  to  share  in  the  distribntion.    Id, 

20.  IV  aPbISSNTBiQUBCTTO  aClABSISMaDBOV  AFUKDTOlUlBlBrBIBUnD 

snbseqaent  to  testator's  death,  those  hi  taae  at  snch  death  take  Tested 
interests,  snbject  to  open  and  let  in  others  who  oome  into  being,  and  be- 
long to  the  elass  when  the  time  for  distribation  anrives.    Id. 

SI.  nin>n  A  BiQUBCT  to  a  OLAfls  TO  Bi  DnriDXD  Equally  akoho  Thsv 
when  they  arrive  at  twenty-one  years  of  age,  or  when  they  marry,  onlSy 
those  who  are  begotten  when  the  eldest  reaohes  that  age,  or  when  the 
first  marries,  are  entitled  to  partioipate  in  the  bequest.    Id 

82.  iHTKMnoir  ovthb  Tukatob,  to  bx  Oollbotbd  from  the  whole  will,  most 
govern  its  oonstraotion.    Btukm'n  Appeal^  041. 

tt  BmDUABT  Qlaubb  in  a  Will,  Which  Dmion  that  the  remainder 
of  the  property  shall  be  equally  divided  among  the  testator's  heirs» 
will  be  oonstmed  by  resorting  to  the  statate  of  distribution,  by  whioh 
the  ohildren  and  grandchildren  would  take  per  iUtfpe»f  and  not  per 

M»  Pabol  Evidxnob  of  a  Tbstator's  Intention,  as  gathered  from  the  coo- 

versations  of  her  iamily,  before  and  after  the  ezeontion  of  her  will,  is  not 

admissible.    Jbnee  v.  MeKee,  661. 
tSb  Pabol  Byidxncb  n  Admwhtbt.b  to  Show  that  a  devise  of  land  absdlntely. 

was  accompanied  bya  secret  tmst  in  favor  of  one  other  than  the  devisee. 

Id 
26.  Intention  of  a  Tbsxatob  as  Gathxbbd  fbom  thb  Bntibb  Will  masA 

control  the  constroction  thereof.    Stoner  and  Barr^e  Appeal,  606. 

27.   SUBVIVOBS  WILL  BB  GONSTRUXD  TO  MXAN  PXBSONAL  RXPBBSXNTAXITXI^ 

where  a  teetator,  nnfamiliar  with  the  use  of  1^^  terms,  makee  a  be- 
qoest  to  his  brother  and  sirters  by  name,  or  their  survivors.    Id 

25b  No  Teubt  foe  Obeditobs  is  Raised  bt  Testatob's  Devise  to  his  ezecn- 
trix  of  the  fee  simple  of  all  hie  estate,  with  authority  to  sell  sufficient  of 
hii  real  estate  to  pay  his  debts.  This  is  but  a  devise  to  her  for  her  own 
benefit,  with  a  request  to  pay,  and  she  takee  it  burdened  with  no  more 
than  the  law  impoaed  npon  it.    Agnew  v.  Fetterman,  671. 

22l  Wbbbe  Tbsxatob,  Pbiob  to  his  Death,  Selui  so  Obxat  a  Pabt  of  hu 
Seal  Estate  as  to  render  it  impoesiUe  to  carry  out  the  provisions  of 
Us  will,  such  sale  amounts  to  a  revocation  of  the  will,  except  so  far  as 
the  appointment  of  executors  is  concerned,  and  in  such  a  case  the  court 
will  decree  that  the  accounts  of  the  executors  be  settled  in  the  same  man* 
ner  as  if  the  testator  had  died  intestate.    Coopef'e  SeUUe,  673. 

Ml  CouBT  OF  Chanobbt  in  Ohio  has  no  Jubisdiotion  to  Estabubh  lost  or 
spoliated  wilL  The  jurisdiction  in  such  matters  belongs  to  the  court  of 
common  pleas  of  the  proper  county.    Moruingtiar  v.  Selb^,  679. 

2L  Vauditt  of  Teubt— Bnfoboino  Pebfobuance  of  a  Teubt. — ^Where  a  tsa- 
tator  directs  that  his  slavee  be  transported  to  Africaunder  the  direction  of 
the  Amariooii  ColoniBktion  Society,  and  that  the  executors  sell  certain 
property  and  pay  the  proceeds  to  the  socie^  to  defray  expenses,  the  trust 
Is  valid;  both  executors  and  the  spciefy  are  trustees;  the  executors  must 
deliver  the  slaves  to  the  society  for  the  purpoaes  of  the  will,  and  if  they 
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'  iiil  or  Htam  a  oonrl  d  •qnsty  wiD  «niovM  perfonnaM.     ITatft 

CM*  o06af  88ft» 

10-12|  Slatbv.  1,  t. 


L  Vnuui  WaenH  »  sov  ImfiaohawiI  bt  BranaraB  nur  Bmm 

wnr  PBoMiimi,  ofwinUog  QgwiaiiMwia  t.  Jfwyif,  14  llaaw  187. 
AMMMMMaaitik  T.  OAiM'dUflL  22B. 

%  Ems  AT  Ii4W  or  a  Bmbaod  Theasob  an  no!  eoapetant  ■ihiiwiii  b 
a  fiBigned  Imo*  to  try  «Im  tlib  to  oerlidB  iHidi  ImIwwb  an  a^^ 
■ad  HMitlMr  hdr,  altfuNii^  thiy  haTO  oouveyod  thrir  !■>— >  la  tiw 
to  tho  party  of  raoovd.    Amf  t.  Ao«ar»  718. 

8.  SnTASv  LnaomD  wnn  nn  ICAVAoaminr  abd  DmiimiBw  of  a 

ii  a  uumpolMt  wiJBBM  ia  aa  aelloB  bj  tbo  ouhmt  HmnoC  to  pvofv  Urn 
fardblo  taidag  ot  oaa  of  <fco  howaa  ty  tiw  dalMwlaat,    Mmn  w, 
818. 

ri  AmnoK^  8|  BtiBBWui,  7|  Jbbv  abb  Ibmb^  8^  4| 

ABB  FBAOnO^  18|  WlUB. 


8M  Ihdsx. 


§,  Tta  YiBBMni  BawtaaaoQ  Wvenrnm  to  a  Will  Ni 

llitir  CTldMMt^  nor  fa  biinff  ftUs  to  fMoIlMfe  tXL  tlM  miAKittl  fMrti, 
aMdtlM«fidiiiMolaI],<rof  njof  tlMBi,siippQrltlMwiIl.  Itamybt 
admiMed  to  piolNit%  •v«i  fa  oppodtion  to  tiMir  twtiimmj.  All  thai  is 
voqvkito  is,  tii«t  from  all  tho  oompotant  avidenoo  addaood  the  ooari 
gjiffflM  ba  int'TfM  of  tlM  wmt^  of  tlM  I—tat  ui  aad  tha  daa  asaoatloB  of 
thawiU.    Id. 

€l  Wnx  NuD  wn  aa  BvutED  zv  vbb  PUBanroi  or  ns  Soawwiiiwi*  Wns 
wmoB,  under  tlia  ttatata  of  Oharloa  IL,  proHdad  it  wao  fa  £aot  algaod 
1^  the  teitator  proTioiiily  to  hla  aoknowladgfag  aad  pablkhfag  it  fa  tha 
proaeutja  of  all  or  oaoh  of  tham.    Id, 

f»  All  tbm  Wmnuan  to  ▲  Will  Kno  vor  n  FBmirr  as  nufiAsa 
Tna  to  maka  a  valid  will,  nndar  tha  itatata  of  dhadaa  IL  It  fa  luil- 
oiant  that  thay,  at  dlffarent  ttmoa,  fa  tha  prawpoa  of  tha  tertator,  and 
al  Ua  laqaaity  ngn  their  namoaaa  saheoribfag  witooMn.    Id, 

tL  Wmnas  to  ▲  Will  need  not,  aooording  to  tha  Bo^iih  daoMona,  ba  ia- 
fonnad  or  know  that  tha  inatnunant  wliiah  thay  aia  laqaaated  bj  tiie 
teatetor  to  attort,  fa  his  will.    Id. 

•l  All  SuBaoBiBiMo  Winmaa  to  ▲  Will  bbro  Diad^  it  maj^  ba  left  to 
the  jury  to  preenma  that  they  labeoribed  in  the  teatator's  preaMiee,    Id, 

Id.  ActXKowLEDaxENT  ov  KD  SiovATUBB  BY  A  TncA«OB»  whether  fa  Ida  own 
handwritmg  or  not|  need  not  ba  formal,  nor  fa  any  aet  fbnn  of  wovda. 
It  fa  aaffioient  that  ha  prodnoae  the  will*  with  hfa  aignatore  on  H,  and 
laqneito  the  witneeeea  to  attest  it.    Id, 

XL  Imwomot  or  thb  Bbodllioiiov  ov  Sowaaanimo  WmmnB  fa  not  fatal 
to  a  wilL  Tha  ooort,  fa  snoha  oaae,  will  not  reqoiro  poeitiya  afltonatiTe 
afidanoe  reapeotfag  all  the  reqnisito  f onnalitiat,  bat  will  draw  ito  eon- 
alnaiona  from  all  the  oizcnmatanoee  dieoloeed  by  the  evideaoe.    Id, 

XL  EiMUVTiov  oy  a  Will,  umnBTHaSrATUxi  ov  AfbilS,  1888,  ean  only  be 
made  by  tha  teatetor  signing  the  instrument  by  hb  own  signatoze,  if  abb 
■o  to  do,  or  fa  oase  of  inability,  by  aoma  person,  fa  hb  pfaanoeb  and  by 
hfa  express  direction,  signing  hb  name  for  hinu  Signing  by  a  mack  b 
ioaaffiflient  fa  any  oaae,  and  so  fa  tha  name  of  the  testator,  written  byaa^ 
ofehar,  nnless  fa  aooordanoe  with  the  dixaotions  of  the  statate.  Amg  t. 
Hoover^  718. 

I8L  ImniTioK  ov  a  Thtatob  XDvr  vt  Oaxhmbbd  from  the  faagoaga  of  tiie 
will,  and  not  from  eztrinsfa  evidence.    Id, 

14  Dmaaov  o  v  a  RaoianB  BiPUDiATDie  a  Will,  and  the  yerdiot  of  a  Jaiy 
oondemning  it,  are  oonoliisive  only  as  to  personal  estate,  and  not  aa  ts 
the  title  to  real  estate.    Id, 

18.  PowxBs  ov  AFPonrTMXNT  Ain>  BsvocuLTioir  may  be  exeroiBed  at  diflsnal 
times  and  over  difierent  portions  of  the  land  sabjeot  thereto.    Id, 

18.  Will  ov  Personal  Bscatb  is  Pbbsumsd  to  Spbak  aa  of  the  date  of  the 
death  of  the  testator.     CoUin  v.  OolUt^  420. 

17.  BsQUiST  TO  THB  GHiiiDBXN  OV  A.  B.  AS  A  Class  ombraoes  thoae  who  are 
bom  or  begotten  at  the  death  of  the  testator.    Id. 

18.  Undbb  a  Bbqubst  by  Tbstatok  to  his  QsANDOHiLDBBir  to  be  paid  and 
dietribnted  to  them  as  follows:  To  be  vested  fa  good  seoorities,  and  fa 
be  paid  to  them  severally  as  they  arrive  at  the  age  of  twenty-one  year^ 
fa  equal  shares,  all  hb  grandchildren  fa  eeee  at  the  tfane  of  hfa  death, 
and  no  otheca,  are  beneflcisriaa.    Id. 
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19.  Jr  DnRnxBunov  u  to  sb  Mads  among  a  Class,  upon  some  oontisgenoy 
or  at  Mme  time  aabieqaent  to  the  testator's  deoease,  then  those,  and 
those  only,  who  bekng  to  the  olsss  when  saoh  time  or  oontrngeney  ar- 
rives, are  entitled  to  share  in  the  distrihntion.    Id, 

20L  IVAPBJBXNTBSQTriSSTOACLABSXSMADBOVAFcnrDTOBKDlBTBIBUTID 

subsequent  to  testator's  death,  those  m  ease  at  such  death  take  Tested 
interests,  subjeot  to  open  and  let  in  others  who  oome  into  being,  and  be- 
long to  the  disss  when  the  time  for  distribution  arrives.    Id, 

81 .  UVDIB  A  BSQUBST  TO  A  OlASS  TO  BB  DiVIDBD   EQUALLY  AMONG  TBBM 

when  they  arrive  at  twenty-one  years  of  sge,  or  when  they  marry,  on|y 
those  who  are  begotten  when  the  eldest  reaohes  that  age,  or  when  the 
first  marries,  are  entitled  to  partioipate  in  the  bequest.    Id, 

22.  Intbhtiok  ovthb  Tbszatos,  to  bb  Gollboibd  from  the  whole  will,  must 
govern  its  oonstruotion.    Beukin*it  Appeal^  041. 

tS.  Bx8iDtTA&T  Claubb  IN  A  WiLL,  Whigh  DiBBon  that  the  remainder 
of  the  property  shall  be  equally  divided  among  the  testator's  heirs, 
will  be  oonstrued  by  resorting  to  the  statute  of  distribution,  by  which 
the  children  and  grandchildren  would  take  per  eOrpeit  and  not  per 
capita.    Id, 

M.  Pabol  Bvzdbnob  ov  a  Tbsiatob's  Intbmtion,  as  gathered  from  the  con- 
versations of  her  family,  before  and  after  the  execution  of  her  will,  is  not 
admissible.    Jonee  v.  MeKee^  661. 

IS.  Pabol  E  vidbncb  ib  Admissiblb  to  Show  that  a  devise  of  land  absdntely, 
was  aocompsnied  bya  secret  trust  in  favor  of  one  other  than  the  devisse. 
Id, 

20i  Intbhtiok  ov  a  Tb8Tato&  as  Oathbbbd  ibom  thb  Entibb  Will  must 
control  the  construction  thereof.    Stoner  and  Bam'e  Appeal,  606. 

?7.   SUBVIVOBS  WILL  BB  GONSTBTrBD  TO  MkAN  PbBSOXAL  RBPBBSBNTATiyBBy 

where  a  testator,  unfamiliar  with  the  use  of  legal  terms,  makes  a  be- 
quest to  his  brother  and  sisters  by  name,  or  their  survivors.    Id, 

K  No  Xbust  bob  Obbditobb  ib  Raisbd  bt  Tbstatob's  Devisb  to  his  ezeon- 
triz  of  the  fee  simple  of  all  his  estate,  with  authority  to  sell  sufficient  of 
his  resl  estate  to  pay  his  debts.  This  is  but  a  devise  to  her  for  her  own 
benefit,  with  a  request  to  pay,  and  she  takes  it  burdened  with  no  more 
than  the  law  imposed  upon  it.    Agnew  v.  FeUermanf  671. 

Bt  Whbbb  Tbbtatob,  Pbiob  to  ms  Dbath,  Sblls  so  Qbbat  a  Pabt  ov  hb 
Sbal  Esiatb  as  to  render  it  impossible  to  carry  out  the  provisions  of 
his  will,  such  sale  amounts  to  a  revocation  of  the  will,  except  so  &r  as 
the  appointment  of  executors  is  conoemed,  and  in  such  a  case  the  court 
will  decree  that  the  accounts  of  the  executors  be  settled  in  the  same  man- 
ner as  if  the  testator  had  died  intestate.    Caoper^e  Eetate,  673. 

Mk  Omtbt  of  Chanobbt  in  Ohio  has  no  JuRiSDionov  to  Estabush  lost  or 
spoliated  will.  The  jurisdiction  in  such  matters  belongs  to  the  court  of 
common  pleas  of  the  proper  county.    MarwmgaUar  v.  SeUffft  679. 

IL  Vauditt  ov  Tbttst— Envoboino  Pbbvobmanob  ov  a  Tbubt.— Where  a  tes- 
tator directs  that  his  slavesbe  transported  to  Africa  under  the  direction  of 
the  American  Ck>loniiation  Society,  and  that  the  executors  sell  certain 
properly  and  pay  the  proceeds  to  tiie  society  to  defray  expenses,  the  trust 
is  valid;  both  executors  and  the  sgciefy  are  trustees;  the  executors  must 
deliver  the  slaves  to  the  society  for  the  purposss  of  the  will,  and  if  they 


866  INDBX. 

*  Ml  or  nfiHO  a  ooorl  of  vpAty  will  wfono  jmrtanmnM.    Wait  ▼. 

8m  OQiBNBAiiom»  S»  6;  lQ«7irT,  4;  BummiM  abb 


WITNESSBS. 

L  WmusM  Wwanm  n  sot  ImiAOHABLB  sr  BmiBna 

MOor  PloflDTon,  offwmliog  OemmmmoeuUi  ▼•  Jfwylf,  14  Miw  187. 
OommmweaUk  t.  CfturdUO;  229. 

8.  Hubs  at  Law  ov  a  DwnAnD  TwHUsam  an  nol  oonpotait  iiiitmim  te 
A  frfgnod  iarao  to  tiy  tiia  tttio  to  oertrin  kadi  btlwwn  ao  aO^fBd 
and  anothor  hair*  altfaooi^  thay  bave  ooiifojad  tMr  iBtataat  te  tlio 
to  tlio  party  of  raeovd.    A§ap  t.  J7ooaer«  71S. 

iL  Sbbtasv  Iwteuctd  wish  nn  ICakaqimmiit  abb  Thanmnwrn  of  a 

ii  a  oompotit  iritaaai  in  an  aotloB  1^  tlM  owbv  tlMnoC  to  pnw  tlio 
iordUo  takiB«  of  OM  of  tlM  horaaa  Iqr  tha  dateMbBk    JraaraT.n«ftb 

•la. 

8aa  AMTiABori  Anvor,  ^i  ■nBoca,  7i  Jmr  ai»  J«M■i^  IL  4« 
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